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10 page 1 5, line 7, inſtead of Suter; read Sure. 


97, ſide note, inſtead of 8 Ter. Rep. 51, read 57. 
177 fide note, read Cockſedge v. Fanſhaw, 
182, line 31, read 3 Levine, 160. 
286, line 18, inſtead of on; read or, 
—— lines 21 and 22 inſtead of Burks ; read Bucks, 
187, nes 5 and 6. inftcad of Burks ; read Bucks. 
194, line 10, inſtead of reimburfing z read reimburſe. 
—.- line 45, note, that the caſe of Stone v. Greenwell was of Mic. Ter. 
24 Geo. 3, and is referred to in 3 Ter. Rep. 461, 
201, line 10, after the word had; read ſee 7 /in. etc. 
203, line 59, after and; read was "amenable. 
204, to the ſecond fide note, add 5 Ter. Rep. 449. 
209, ſide note, after 4 Burr. 1265. add 1379. 
211, ſide note, inſtead of 3 Burr. 1645 3 read 1647. 
216, line 1, inſtead of comproberny ; read comſirobatur. 
222, line 30, after deftenging ; read concerning. 
226, line 5, inſtead of velere; read valtre. 
— 19, read '* There is no cafe Lat ſays that the bare being once abſent. 
236, laſt line, read I/ appeared that there was 
238, ſide note, inſtead of Drag. 253 ; read 523. 


— 


240, line 12, dele the word but. 


—— {ide note, after Colcheſter add Hil. Ter. 

248, line 31. inflead of there ; read that, 

259, to foot note, add ante, 1 1 5. 

2715 ſide note, inſtead of 206; read 4 Ter. R-p. 206. 

275, line 47, dele the words But there; and read There were. 

300, fide note, inſtead of Pry ; read Lmwry. 

320, laſt line, after the words Hibbert v. Roll. ſton, add 3 Br». Cha Cas. 571. 

331, * 12 and 13, dele the words ©* The Court on this day ordered an- 
other.“ 


336, line 42, inſtead of arte; read infra. 


452, lines 32 and 36, inſtead of ante; read infra. 

623, To note at the bottom of the page add; under title BANKREUPT ir the 
general aſinendix to this work. 

707, fide note, inſtead of 2 Milſ. read 2 Black. Reh. 

748, lines 2 and 3, after the wore Aluint gn; read < to this plca ions was 2 
general demurter.“ 
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PT. EREST of the Landlord. In the caſe of a tenancy Doe ex dm. 


from year to year, as long as both parties pleaſe, if the John Shore a:. 


tenant die inteſtate, his adminiſtrator has the ſame intereſt 
in the land which his inteſtate had. And the leſſee of 
ſuch an adminiſtrator may declare in an ejectment on 
a term for ſeven years; for there can be no objection, 
in point of form, againſt the plaintiff's recovering. The 
intereſt of the plaintiff cannot be, in any manner, affected 
by the length of time ſtated in the declaration in ejectment, 
the whole of which is an abſolute fiction; and this fiction 
does not even affect the caſe of an action for the meſne 
profits. 

A general parol demiſe at an annual rent, where the bulk 
of the farm is incloſed, and a ſmall part in the open com- 
mon fields, is only a leaſe from year to year, and not for ſo 
long as the uſual round of huſbandry extends.— On the trial 
of an ejectment, a ſpecial caſe was reſerved, whereby it 
appeared, that the action was brought by the landlord 
againſt his tenant, to recover poſſeſſion of a farm of about 
ſixty acres in Auſtrey, of which fifty-one were incloſed, and 
nine in two open fields. The taking was in November, 
1767, from old Lady-day preceding, without any fixed 
term, at 4ol. per annum rent, payable at Michaelmas and 
Lady-day, O. S. and the defendant continued in poſſeſſion, and 
paid rent till Michaelmas-day, 1776; and on the jth day of 
Ottober, 1776, notice was given him to quit at old Lady-day 
next following.—lt was proved, that a cuſtom prevailed in 
Auſtrey, that when a tenant took a farm, in which there was 

Vol. IV. B any 


- 


Porter, Hil. Ter, 
29 Geo. 3. BR. 
3 Ter. Reps. 13. 


Roe ex dim. 

Bree v. Lees, 
ic. Ter, 

13 Geo. 3. C. 

2 Black, 117 g. 
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any open field land, more or leſs, for an uncertain term, it 
was conſidered as a holding from three years to three years. 
. — THE guksTION was, Whether, as the tenant had entered 
| on the fourth round of three years, he was entitled to hold 

: to the end of that three years, part of the premiſes be ing 

open field land? Pex CURIAM: A ſpecial agreement of 

this kind might be very prudent and reaſonable, and, no 

doubt, would be good in law. We give no deciſive opinion 

how this caſe would ſtand, if the whole were open field 
[| land. When a caſe ſhall happen of mere common field 
land, it may be worth conſidering, if the courſe of huſbandry 
is to govern the duration of the leaſe; for how comes it that 
all the caſes in the books, from Hen. 8. to the preſent time 

| | (when incloſures were little known), determine ſuch takings, 
| Þ or holdings over, to be only leaſes for one year? And where 
|| the courſe of huſbandry is not finiſhed under four years (as 
| in Berks, and other rich countries), how can a general parol 
taking be conſtrued a leaſe for four years, conſiſtently with the 
ſtatute of frauds ? But the principal part being incloſed, no 
ſuch doctrine can be maintained: it is not part of the common 
law. All leaſes for uncertain terms are prima facie leaſes 
at will; it is the refervation of an annual rem that turns 
| them into leaſes from year to year. It is poſſible that cir» 
| [- . cumſtances may make it a leaſe for a longer term; as where 
the crop (as of liquorice, madder, &c. ) does not come to per- 
fection in leſs than two years. As a cuſtom, the claim of 
the tenant cannot be ſupported. It is not ſtated to be im- 
memorial, nor probably is ſo: and it is highly unreaſonable, 
being ſo general, that one raod of arable land in the com- 
7 mon field may determine the tenure of an hundred acres 
| of paſture in ſeveralty.—PER TOT. Cur. The claim of 
| the tenant, in the preſent caſe, is unreaſonable, and cannot 


| be allowed. Poſtea to the plaintiff. . 

Gooltitle x A parol agreement to leaſe lands for four aj only, 
dim. Gallaway V. creates a tenancy at will; and, if that tenancy be not de- 
Herbert, Ea. Ter 5 


32 Geo. 3. B. R. termined before the day of the demiſe laid in the declaration, 
f 4 Ter, Re. 680. the landlord cannot recover. — On the trial of an ejectment 
ö it appeared, that in the ſpring, 1791, it was agreed between 
| the leſſor of the plaintifF and the deiendant, that the defendant 
ſhould hold the farm from Michaelmas, 1791, for four, 
eight, or twelve years, at a rent of 78l. per annum; but there 
was no memoraudum in writing made, nor any leaſe exe- 
cuted. The demiſe was laid on the firſt of October, and 
poſſeſſion was demanded on the fifth of the ſaid month, but 
| refuſed. Some repairs were done by the tenant, in pur- 
| - fuance of the agreement, three or four days after the agree- 
ment was made. The jury found for the defendant ; and a 
rule, calling on the defendant to ſhew cauſe why the verdict 
ſhould not be ſet aſide, was oppoſed on two grounds; firſt, 
| | | 7 that. 
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that the defendant had an equitable title, becauſe he had 
made repairs under the agreement; or, ſecondly, he had a 
right to retain the poſſeſſion to a day ſubſequent to the demiſe: 
for the defendant was a tenant at will, and the leſſor's will 
was not determined till the 5th of October, and the day of 
the demiſe was laid on the iſt of October. PER CuRIAM: 
The ſtatute of frauds ſays, that ſuch an agreement as the 
preſent ſhall only have the effect of creating a tenancy at 
will, now a tenant at will is not a treſpaſſer till the will is 
determined (Birch v. Wright, ante, vol. I. p. 315). Here the 
tenancy was not determined until after the day of the demiſe 
in the declaration, and, conſequently, the plaintiff cannot . 


recover. | | 

On the trial of an action againſt a tenant for double rent, Clayton v. 
for holding over after the expiration of his term, and a regu- zig, Jer. 
lar notice to quit. The firſt count of the declaration ſtated 35 Geo. 3. B. R. 
a holding under a certain term, determinable on the 12th of 8 Ter. Rep. 3. 
May then paſt ; and other counts ſtated a holding from year 
to year, determinable at the ſame period. It appeared in 
evidence, that the defendant had held the premiſes for two or 
three years under a paral demiſe for twenty-one years from the 
day mentioned, to-which the notice to quit referred; and the 
ſtatute of frauds directing that any leaſe for more than three 
years, not reduced into writing, ſhall operate only as a : 
tenancy at will, it was contended at the trial, at the laſt 
aſhzes for Northumberland, that the holding thould have 
been ſtated according to the legal operation of it, as a 
tenancy at will; and as there was no count adapted to that 
ſtatement, that the plaintiff ought to be nonſuited. But the 
judge overruled the objection, and the plaintiff obtained a 
verdict. AND, PER CUR. The direction was right, for 
ſuch a holding now operates as a tenancy from year to 
year. The meaning of the ſtatute was, that ſuch an agree- 
ment ſhould not operate as a term : but what was then con- 
ſidered as a tenancy at will has ſince been properly conſtrued 
to enure as a tenancy from year to year. 

And on the trial of an ejectment, brought by the landlord England ex dim, 
againſt his tenant, it is competent for the defendant to ſhew Bo pn v. Slade, 
that the original leaſe, by which the landlord claims to hold * 3.B.R. 
the premiſes, is expired; and, therefore, that he has no right 4 Ter. Rep. 682, 
to turn him out of poſſeſſion. 

If A. tenant for life, ſubject to forfeiture, with remainder Williams, exe- 


ever to B. grants a leaſe to C. for a term of years, and cutor of Elizabeth 
| Breedon, v. Bar- 


afterwards, apprehending that he has forfeited, acquieſces tholomew, 
in B.'s claiming and receiving the rent from C. the executor Mic. Ter. 
of A. may, on ſhewing that he acquieſced under a falſe ap- 
prehenſion, and that his intereſt was not in point of fact for- 
feited, recover from C. the amount of the rent ap” 


paid to B,—This was covenant for rent; and It appeared, 
B 2 e 


39 Geo. 3 C. B. 
r Pul. & Boſ. 326. 
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that on the 2d of February, 1789, E. Breedon demiſed to the 


geaefendant, to hold from the 29th of September, 1788, for 
twenty-one years, determinable at the deceaſe of E. Breedon, 
at the yearly rent of 130l.: E. Breedon died on the Zoth of 


October, 1793, having made the plaintiff her executor : this 
action was brought to recover five yu rent, amounting to 
650). which it was alleged became due from the defendant to 


E. Breedon in her life-time. The defendant pleaded ; 1ſt, 


That the defendant, in the life-time of the ſaid E. Breedon, 


to wit, on the 29th of September, 1793, paid to the ſaid 
E. Breedon the ſum of 6501. being the amount of the five 


years* rent, &c.; _ That the premiſes in queſtion were 
ſettled on E. Breedon 


y way of jointure, at the time of her 
marriage with S. Breedon, as to the uſe of the ſaid E. Breedon 
for her life, and ſo long as ſhe ſhould continue ſole and unmarried, 


his right heirs ; that on the 24th of November, 1776, S. 
Breedon died; and that, on the 5th of November, 1786, 
E. Breedon intermarried with W. Williams, the father of 


the preſent plaintiff, whereupon her intereſt in the premiſes 
determined. The replication took iſſue upon the firſt plea, 


and traverſed the marriage, upon which alſo iſſue was joined. 
— On the trial it appeared that the premiſes were ſettled on 
E. Breedon, as ſtated in the plea; that, after the death of 
S. Breedon, ſhe clandeſtinely married . Williams at the 


| chapel of the Savoy, but continued to receive the rent for ſome 
vears, until Dr. Breedon, the remainder-man, being informed 


— 


of the marriage, and that ſhe had forfeited her eſtate thereby, 
claimed the rent of the ar wha accordingly paid it to him 


for the five years in queſtion, with the knowledge and acquieſcence 


of E. Breedon. But it was proved, in anſwer to the plea, 


— 


from and after the death of the ſaid S. Breedon, remainder to 


that at the time of the intermarriage of . Breedon with | 


W. Williams, he had another wife 
being raiſed, Whether theſe facts would ſupport the firſt 
iſſue ? Heath, J. was of opinion that they would not, and 
accordingly, under his direction, a verdict was taken for the 
plaintiff; but, if the Court ſhould be of opinion that pay- 
ment by the defendant to Dr. Breedon, under the above cir- 
eumſtances, proved the firſt iſſue, then a verdict on that 
iſſue was to be entered for the defendant.— PER CURIAM : If 
money be paid to A. by tlie direction of B. it is a good pay- 
ment to B.; but, if money be paid to A. ſimply with the know- 


wing. A queſtion. 


ledge of B. it will not be @ payment to B. Suppoſe that one 


diſſeiſes another of an eſtate, and continues in poſſeſſion of 
the rents and profits with the knowledge of the diſſeiſee; will 
any body ſay that the diſſeiſee ſhall not recover againſt the 
tenant? Knowledge tuill not do, there muſt be conſent, direction, 
and authority. Here there clearly was no order. This poor 
woman thought that ſhe was not entitled to the rent : Dr. 
| | Breedon, 
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Breedon, therefore, obtained it in ſpite of her, in conſequence 
of her perſuaſion, that ſhe was not entitled. If the allows 
Dr. Breedon to receive the rent, under the idea that ſhe has 
no right, how can we conclude, from that circumſtance, that 
the would have done the ſame if ſhe had been apprized of her 
right? It has been argued, that if Dr. Breedon had diſtrained 
and avowed in replevin, the tenant could have made no 
anſwer : but there is no difficulty in that. Every tenant is 
bound by his attornment ; the defendant might have pleaded 
that he did not hold as tenant to Dr. Breedon ; and if Dr. 
Breedon had ſaid, “ you have attorned to me,“ the defendant 
might have ans & did that on your miſtrepreſentation, 
* who claimed as remainder-man ;” and might have ſhewn, 
that Mrs. Breedon was {till alive, and entitled. F Mrs. 
Breedon had ordered the defendant to pay the money to Dr. 
Breedon, the payment could never afterwards have been 
queſtioned, The tenant in that caſe would have had nothing 
to do with any tranſaction between Mrs. Breedon and Dr. 
Breedon, be the title what it might: F he had obeyed the 
order of Mrs. Breedon, it would have been a payment to her 
agent. The next queſtion then is, Whether there be any 
thing in Mrs. Breedon's conduct which amounts to a con— 
firmation of the payment? Now, to conſtitute that, ſome 
act mult appear to Rove been done by her, with knowledge 
of her own ſituation. Here a right to the rent was inſiſted 
upon by Dr. Breedon; and Mrs. Breeden, being deceived, 
both in point of law and fact, acquieſced in the payment of 
that rent to another, to which ſhe was entitled. Her right, 
therefore, ſtands as it did before Dr. Breedon, whoſe claim 
was clearly adverſe, received any rent at all. 


Actual entry is not neceſſary to take advantage, by eject- Goodright, 


ment, of a clavſe in a leaſe to re- enter, for non-payment of 


Leflee of Hare, 
v. Cator, et al, 


rent, Ld MANSFIELD, CH, ].—l have always taken the Nic. Ter. 
diſtinction to be, that where entry is neceſſary fo complete the21 Geo. 3. B R. 
landlord's title (as when a power to re-enter is reſerved tos Pg. 483. 


him, in caſe of non- payment of rent), there the confeſſion of 
leaſe, entry, and ouſter, is ſufficient; but that, where it 1s 
requiſite, in order to rebut the defendant's title, actual entry 
muſt be made. Ld MANSFIELD aiterwards delivered the ulti- 
mate opinion of the Court, as follows : We have looked very 
particularly into the caſes for two hundred years back, and 
we find a great deal of contrariety on the queſtion, Whether 
an actual entry is neceſſary, in order to maintain an eject- 
ment on a claus of re-entry, for non-payment of rent ? But, 
in the moſt diſtant period, the better opinion has been, that 
it is not. This was Lord HaLe's opinion, and is mentioned 
as ſuch; and as that of Lord Chief Juſtice ScRoG6s, by 
Lord HoLrT, in the caſe of Little v. Heaton, 1 An. N. Pr. 


2 Ld Raym. 750. 1 Salk. 259. S. C. Holt, 264. But we 
1 look 
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look upon it as having been fully ſettled, in 1503, by the 
opinion of all the judges, upon deliberation and conſideration 
of all the caſes, that actual entry is only neceſſary to 
avoid a tine (1); and ſo che practice has been ever . 
The reaſon of the thing is agreeable to the practice, for it 
is abſurd to entangle men's rights in nets of form without 
meaning; and an cjectment being a mere creature of the 
court, framed for the purpoſe of bringing the right to an 
examination, an actual entry can be of no ſervice, In the 
caſe of fines it is required by a poſitive rule of law, and 
clearly, necefiary under the ſtatute of 4 Anne, c. 16. & 16, 
I have a ſtring of all the caſes on this ſubject, but it would be 
very unentertaining and unneceſſary to ſtate them..—-[t Was 
alſo contended, that a demand of the rent was neceſſary, 
There ſeemed to be ſome weight in that point, upon the 
reaſon of the ching; and, on looking into the caſes, it ap- 
pears to have a foundation in authority (2) : but Here, by 
the expreſs tems of the le ſe, the demand is diſpenſed with, 
[The right of re-entry being espreſsly referved, if a quar- 
ter's rent ſhall be in arrear for tr. erty-eight diys.] The 
aQ of 4 Geo. 2. is very perplexed; but the meaning cer- 
tainly only is, that where there is no Hipulation in the leaſe 
for entry without demand, you may, notwi hitanding, enter 
without demand, provided fix rionths? rent is in arrear, 
and there is not a ſufficient diſtreſs; other wiſe, in ſuch 
_ caſes, you muſt make a demand. | 
Goodright ex But if the rent be tendered before the deliverv of the 
dim, Stevenſon declaration in ejectment, the Court will, on motion, ſet 
dr? aſide the proceedings with coſts. In this cate the declaration 
11 Geo. 3 B. R. was dehvered on the 4th of December, but, on the 7th of 
2 Blacz. 746. November preceding, the tenant in poſſeſſion had tendered 
his rent, which was retuſed by the leffor of the plaintiff, 
becauſe he had put the affair out of his own hands. On 
the 23d ot November it was again tendered, before witneſs ; 
and being again refuſed, the tenant left the money in his 
landlord's bakehouſe, in his preſence. PER Cur: The 
tender was made before any notice of the action, and, 
therefore, the—Rule to ſtay the proccedings was made 
abſolute. | | | 


(1) N. Tf actual entry is not alfo neceſſary, in order to prevent the operation of 
the ſtatute of limitations, 24 Fac. 1. ©. 16. Vide Law FN. Pr. ed. 1775, 
p. 102. So held on a trial at bar in Ford v. Grey, B. R. H. 2 Aune, “ unleſs 
there be ſome ſpecial reaſon to the contrary.” 1 Sak. 285, Actual entry is 
alſo neceflary, in order to enable a perſon, who has recovered in ejectment, to 
maintain treſpaſs for the meſne profits againſt one who was occupier when the 
title accrued, but not at the time of the ejeQment,—Law of N. Pr. ed. 177 5, p. 87. 

(2) 2 Ld Ray, 751, in Marg. Vide alſo Cro. EI. 15. where it is ſaid to have 
been be ld, that in the caſe of land, the demand muſt be on the moſt notorious place 
of the land; and of à houſe, in the houſe, 1 

| Where 
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Where the landlord has a right to re-enter for non-pay- Doe ex dim, 


7 


Forſter . Wand- 


ment of rent, he cannot recover in ejectment at common law, 1%, fil. Ter 
, * 
37 Geo. 3 B. R. 


unleſs he demand the rent on the day when it becomes due; 


nor under the ſtar. 4 Geo. 2. c. 28. 1. 2. if there be a ſufficient Ter. Rep. 117. 


diſtreſs on the premiſes —This was an ejeCtment for lands 
in the eounty of Durham, which the leſſor of the plaintiff 


held under a leaſe from the dean and chapter of Durham, 


and which had been under-let by him to the defendant, by 
an indenture of demiſe, dated the 16th of January, 1795, for 
a term yet unexpired, reſetving rent, in which was contained 
the following proviſo : „“ That if it all happen that the ſaid 
& yearly rents hereby reſerved, or any part thereof, thall be 
c behind, and unpaid, by the ſpace of thirty days next after 
& the ſaid days of payment, &c. it ſhall and may be lawful 


a Cad 
« OO 


demiſed premiſes to re-enter, &c.”” There was alſo a 
covenant on the part of the defendant to pay rent, &c. &c.— 
On the trial the plaintiff proved a demand of half a year's 
rent after the day on which it was due, and a refuſal on the 
part of the detendant to pay it, before the re-entry ; but it 
was agreed on both ſides, that there was a ſufficient dijireſs 
on the premiſes during the whole time. On the part of the 
defendant it was objected, at the trial, that the leſſor of the 
plaintiff could not recover, cither at common law, or under 


the ſtatute of the 4 Geo. 2. c. 28. ſ. 2; not by the former, 


becauſe the rent was not demanded on the day when it became 
due, Co. Lit. 201. 7 Rep. 28 ; nor by the latter, becauſe there 
was a ſufficient diſtreſs on the premiſes. On the other hand, 
the plaintiff's countel relied on the expreſs covenant of the 
defendant, that the leſſor ſhould re-enter upon the event 
which had happened, namely, the non-payment of rent when 
it became due. And to this opinion Lawrence, J. inclined 
at the trial, and directed a verdict for the plaintiff, But upon 
reporting the cafe, upon a motion for a new trial, he ſaid, 
that upon re- conſideration of the queſtion, he was not ſatiſ- 
ficd with his former opinion: and he referred to 7 Co. 28. 
where the diſtinction is taken, that upon a diſtreſs for non- 
payment of rent, a demand at the day is not neceſſary as it 
is in cafe of a re-entry, where the whole intereſt or eſtate is 
defeated, or where any ſum, mine pœnæ, is forfeited; in 
both which caſes the demand ought to be made preciſely at 
the day, a convevient time before ſun-fet : in the one cafe, in 
reſpect of the condition; and in the other, in reſpect of the 
penalty. But in the caſe of a diſtreſs, he who hath the rent 
may demand it at'what time he will, for no loſs or penalty 
will thereon enſue, but only a remedy to come at his rent in 
 arrear (1). After cauſe ſhewn againſt the rule for letting 


A 


— 


(1) Vid. Dy. 51. b. 68, a. b. and ©mdright v. Cater, Deugl. 48 5. ante, p. 5. 
B 4 alide 


for the ſaid F. Foſter, his executors, &c. into the faid . 
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aide the verdict, Lord Kenyon, Ch. J. ſaid: There are 


caſes in the books to this effect: where a leaſe is made for a 
term of years, determinable on ſuch a thing being done, it 
l determines when thar thing is done in the caſe of a chattel 
i intereſt: in the caſe of a freehold leaſe it is only voidable, 
| and ſomething muſt be done by the leſſor, to ſhew lus elec- 
tion to put an end to it. But this queſtion ariſes on a power 
to re-ent-r. Now at common law great niceties were 
required in ſuch a caſe; and it was to do away the neceſſity 
F of complying with thoſe requiſites that the act of parliament 
; was paſſed. But this ſhews that all thoſe niceties required 
1 by the common law muſt have been purſued before the act, 
= and the ſtatute does not apply to this caſe, becauſe there was 
a ſufficient diſtreſs on the premiſes. Therefore, the plaintiff 
muſt reſort to his right at common law; and not having 
complicd with the requiſitions of the common law, he can- 
| not recover.—Rule abſolute. 

4 Barwick ex dn. If B. claiming under 4. let lands for a year to C. and die, 
1 rn and A. aiterwards bring an ejectment againſt C, C. cannot 
F! mond, in York. difpute the title of A. — At the trial of this ejectment, which 
F ſhire, v. Thomp- was brought to recover certain premiſes at Richmond, on a 
l oy ag demiſe ſtated to have been made to the plaintiff, & by the 
38 Seo. 3. B R. Vor and alder inen of the borough of Richmond, guardians, 
|| 7 Ter. Rep 488 and governors of the poſleflions, revenues, hereditaments, 
1 and goods of the free grammar ſchool of che burgeſſes of the 
8 borough and town of Kichmond, in Vorkſhire,“ a verdict 
was takeu for the piaintiff, ſubject to the opinion of the Court, 

In 1722, the mayor and alderinen, as © guardians and 

overnors,” &c. elected Mr. Cloſe to be the maſter of the 
- hip in 1732, they, as “ guardians,” &c, made ſeveral 
leaſes of the ſchool lands: and in 1750, they made certain 
ordinances and by-laws for the ſchools; one of which was, 
that the maſter for the time being ſhould receive the rents 
| and profiis of the ſchool lands. After the death of Mr, 
i | | Cloſe, in 17 50, they, as guardians and governors, Sc. elected 

ö Ar. Jemple to be maſter, who continued in that office until 
His deatli, in April, 17q5, fince which time no ſucceſſor has 
been appointed. During Mr, Temple's eee he let the 
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ſchool lands, as the laſes expired, to ſeveral tenants from year 
to year, and (among the rejt) the lands in queſtion to the de- 
| | fendaits, who paid rent to Mr. Temple as long as be lived, 
The mayor and aldermen gave regular notice to the de- 
| fendants to quit, On the behalf of the plaintiff a preliminary 
: objection was made to the defendants? being permitted to 
| diſpute the titie of the leſſors of the plaintiff, becauſe it ap- 
| N feared by the caſe that they claimed under the late Mr. Temple, 
4 who was app:inted by the leſſors of the plaintiff; and that this 
cafe, therefore, came within the reaſon of the common rule, 


| | that a tenant ſhall not be allowed to diſpute the title of the land- 
1 | ey 
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Þrd under whom he holds. And The Court were of opinion, 
that as the defendants held under the late Mr. Temple, 
who was appointed by the mayor and aldermen of Rich- 
mond, in the characters of guardians and governors of 
the free ſchool, they ought not now to diſpute the title 
of the leſſors of the plaintiff, and that it was imma- 
terial whether the de:cudants held immediately under the 
mayor and aldcrinen, or ii der the late maſter, who claimed 
under the mayor and aldermen. They alfo intimated a very 
ſtrong opinion, chat the leſſors of the plaintiff were entitled 
to recover on the mcrits of the caſe; for that, though it did 
not diſtinctly appear how the mayor and aldermen became 
guardians and governors of this ſchool inſtead of the bailiffs, 
who were incorporated by a charter of Elizabeth, or how the 
one corporation was connected with the other, yet it ap- 
prone that ſince the year 1704, the mayor and aldermen 

ad, on all occaiions, acted as the truſtees, and had received 
the rents and profits of the lands in queſtion, either by them- 
ſelves, or their agent, the maſter for the time being. That, 
after ſuch a length of time, a new charter mighi even be 
preſumed ; and that, without minutely enquiring into the an- 
tiquity of a tithe, a clear and undiſturbed poſſeſſion for twenty 
years was, in itſelf, a ſufficient title in an ejettment.—Poſtea 
to the plaintiff, 


If a perſon, who is ſued by a landlord in the name of his 2 Roger, 
8 — A. cr, 
tenant, procure a releaſe from the nominal plaintiff, the Geo. 3. B R. 


Court will order the releaſe to be delivered up, and permit 1 
the landlord to proceed. — The plaintiff was tenant of a 
commonable tenement, and his landlord had brought an 
action on the caſe, in his name, for an encroachment on the 
common by incloſure, and had offered to indemnify him 
againſt all coſts and charges in the action. Pending the 
ſuit, the defendant procured a releaſe from the plaintiff; 
upon which the landlord obtained a rule to ſhew cauſe, why 
this releaſe ſhould not be delivered up to be cancelled, and he 
be permitted to proceed in the cauſe, in the name of his 
tenant. —The Court expreſſed great indignation at this at- 
tempt of the defendant, to prevent a landlord from trying a 
right in the name of his tenant, and made the rule ab{.lute 
and Lord MANSFIELD faid, that, as to the danger of the 
defendant's loſing his coſts, that would be the proper ſubject 
of an application for the interference of the Court. 


The landlord is entitled to one year's rent before the de- Henchett v. 
fendant can ſell upon an execution for coſts on a nonſuit.— cy ng 
1 8 . 7 22 A. Ler. 
The defendant had judgment of nonſuit againſt the plaintiff, Geo. 3. C.B. 


and, upon a fferi facias, took the plaintiff's corn in execution, , Vit. 140% 


which was unthreſhed. The landlord immediately gave the 
ſheritf 's baiuff notice that there was 391. due to him from the 
plaintiff for one year's rent, and after is the bailiff proceeded 


to threth the corn, and ſold the ſame for 211. and upwards ; 
| | | | an 
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and now the ſlieriff and defendant, upon ſhewing cauſe Why 


they ſhould not pay the landlord one year's rent, inſiſted that 
a defendant's execution was not within the ſtat. 8 Anne, 
which was made in favour of landlords, but that the ſtatute 
only extends to executions at the ſuit of plaintiffs; fed non 


allzcatiir, for the words, “ unleſs the party, at whoſe ſuit the 


execution is ſued out, ſhall, before the removal of ſuch 
« goods, pay to the landlord of the premiſes, ſhall be con- 
ſtrued to mean either plaintiff or defendant, whoſe judgment 
and execution it is, But it is infiſted, that in all events the 
ſheriff ſhall not be anſwerable to the landlord for more than 
211. which the coin was ſold for. This is a matter of im- 
portance which ſheriffo' officers ought to underſtand: 
before this ſtatute, executions took place of all debts that 
were not ſpecific liens, even of rents due to landlords : it 
was thought hard that landlords ſhould not have ſomething 
like a ſpecific lien, fo the parliament have given them this 
remedy for one year's rent, but for no more, becauſe vigi- 
tantibus & non dormientibus jura fubveniunt. Neither a 
plaintitf or deſendant has any right to go upon the pre- 
& miſes; the law gives this entry to the ſheriff only by virtue 


of the execution; but, aiter he has notice of rent being dus 


to the Jandlord, he cannot remove the goods before he has 
ſatisfied the landlord one year's rent; the landlord ſhall have 
the like benefit of diſtreſs for one year's rent, as if there had 
been no execution at all; unleſs the rent be paid, the ſheriff 
mult quit, and, if he does not quit, a ſpecial action on the 
caſe lies againſt him, after notice of the rent due: but there 
is a thoiter way by motion to the court, as in the preſent caſe, 
that the landlord may have reſtitution to the amount of the 
goods the ſheriff has ſold : the bailiff in this caſe became a 
wrong-doer immediately after he had notice of rent being 
due to the landlord. Per Curiam : Let the prothonotary 
take an account of the goods taken in execution, and what 
they were ſold for, and let the ſheriff be allowed ſuch coſts 
as incurred before notice given him of the rent due to the 
landlord, and after all juſt allowances let the reſt of the 
money be paid by the ſheriff to the landlord. 
The Preſident A ſheritt*s cfiicer,. being in poſſeſſion of the tenant's 
and Schol:r> of effects under an outlawry, made a diſtreſs for rent, ſold the 
+ on tongD goods fo diſtrained, and afterwards the outlawry was re- 
My:cott, Ea. Ter. verſed : held, that the officer was liable to pay the produce 
37 Geo. 3. B. K. of the goods to the Jandlord, in an action for money had and 


7 1%. RI. SY. received; and that the goods of a tenant are liable to a year's 


rent, not d ithſtanding an outlawry in a civil ſuit. On the 
trial of this action, for money had and received by the de- 
tendant to the uſe of the plaintiffs, a verdict was taken for 
the plaintiffs, ſubject to the opinion of this Court, on the 


following caſe: On the 21ſt of November, 1791, V. Grant, 


the 


eee 


the poſſeſſion af the farm, Mr. /e again applied to him 
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the tenant of a farm at Waſperton, in the county of War- 
wick, under the plaintiffs, at the yearly rent of 

outlawed in an action of treſpaſs on the caſe upon pro- 
miſes, at the ſuit of H. Pr;4dlz, On the 25th of April, 
1792, a writ of copias utlagatum directed to the ſheriff of 
the count, of Warwick was iſſued againſt Grant; on 


which the ſheriff, on the 5th of May, 1792, iſſued his war- 


rant, directed to the defendant and other perſons, commanding 
them to jeize the goods and chattels, lands and tenements, 
of Grant, ſo that the ſheriff might cauſe the ſame to be ap- 
praiſed and ſeized into his majelty's hands: under that 
warrant the defendant entered upon the farm in the occu- 
pation of Grart, aud took poſſeſſion of all the goods and 
chattels that Grant chen had upon the premiſes. The 
ſheriff then {uminoned a jury to take an 1nquifition, by 
virtue of the writ on the 11th of May; but the inquiſition 
was then adjourned to the next day, when it was taken. 
On the 11th of May ithe detendant being then in poſſeſſion 
of the farni, and of the goods and chattels of Grant, under 
the ſaid writ), the Rev, 4 Welſh, on behalf of the plaintiffs, 
applied to the defendant, and informed him that a year's rent 


of the farm was due to the plaintiffs from Grant, and that he 


intended to diſtrain for it - the defendant then offered to make 
the diſtreſs for the 3 and faid he could ds it as well as 
another; lr. Welth then gave the defendant directions to 
make the diflreſs, and according'y, on the 12th of May, he 
diſtrained part of the effects already in his p:jſ{ſien under the 
ort, but not any of the craps growing en the premiſes. Being 
himfelf an auctioneer, he, on the 18th of May, ſold by 
auction ſufficient to produce the 166], due for rent, and the 
expences of making the diſtreſs ; and, about a weck after 
tlie ſale, the defendant told Mr. WVelßb that the buſineſs was 


all finiſhech that he had lodged the money in the hands of 


his bankers, and it was ready whenever the college choſe to 
demand it. About a fortnight afterwards. Mr. Velſb applied 
to the defendant for the money, but the defendant then told 


him, that he had had advice upon the buſimeſs, that he appre- 


hended the diſtreſs was not legal, and he would not pay the 
money. The defendant continued in the occupation of the 
farm u:der the writ, and when the crops growing on the 
farm became ripe reaped them, and got in the harveſt. On 
the 4th of October, 1792, the outiawry againit Grant was 
reverſed; on the 24th of October, a writ of am:veas manus, 
on the reverſal of the outlawry, was iſſued; and on the 7th gf 
November, a warrant, iſſued by the ſheriff on the ſaid writ, 
was delivered to the defendant ; and the defendant, on the 
ſame day, quitted the poſſeſſion of the farm, and the tenant 
re-entered, In July, 1793, after the defendant had quitted 


for 


1661. was 
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for the 1661. ; but the defendant refuſed to pay it, ſaying, 
that he had expendcd money in getting in the crops upon the 
farm, and if Grant would pay him for that expence, he 
would pay the 1661. to the plaintiffs. PEN Curlam: 
This is a moſt di ſhonourable defence to the action. The 
inſtant this outlawry was reverſed, the judgment of out- 
lawry became mere waſte paper, and the rights of all the 
parties were reſtored to the ſame ſituation as if no outlawry 
had taken place. In this caſe the defendant made this diſ- 
treſs for the plaintiffs at his own requeſt; and, having re- 
ceived the money, he objects to pay it over to his employers 
on another account, with which they have no concern: but, 
having taken upon hirvſelt to act as their bailiff, and the bar 
which before exiſted being now removed by the reverſal of 
the outlawry, it appears that he has received money for the 
uſc of the plaintiffs, which, in conſcience, he is not entitled to 
retain, merely on account of his having ſome demand on 


the tenant. And with regard to that demand, the defendant 


is not without a remedy ; for if, during te time he was in 
poſſeſſion under the outlawry, he was put to any expence 
in reaping and getting in the crops, he may maintain an 
action againſt the tenant to recover thoſe expences.—The 


defendant's counſel has taken it for granted, that there is no 


diſtinction, in this reſpect, between an outlawry at the ſuit of 
the party, and in the caſe of the king. But in Greaves v. 
d Acaſtro, Bunb. 194. K. v. Southerby, ib. 5. and R. v. 
Pritchard, ib. 26g, a diſtinction is taken between proceed- 
ings at the ſuit, and for the benefit of the crown (1), and an 
outlawry in a civil ſuit; and in the latter inſtance it was 
ruled, that “the landlord ought to be ſatisfhed a year's rent, 
becauſe a capins utlagatum at the ſuit of the party is to be 
coniigered only as a private exccution;”” and, therefore, 
even if this ouiJawry had not been reveiſed, the plaintiffs 
would have been entitled to a year's rent.—Poſtea to the 


plaintiff; : 
_ ol In an action againſt the ſheriff, for taking goods without 
e Seri of leaving a year's rent, the declaration need not ſtate all the 
M ddleſex, particulars of the demiſe, but if it does, and they are not 


Ea. Ter. proved as itated, there ihall be a nonſuit.— This was an action 
21 Geo. 3. B. R. 


2 Doug. 665. ( | — 


(1) By fat. $ Ar. c. 14. f. x. it is enacted, that no goods on any meſſuage, 
lands, &c. les ſed tor lives, years, &c. ſhail be liable to be taken, by virtue of any 
execution, unleſs the party, at whoſe fit the execution is ſued out, ſhall, before 
the removal of iuch gods from off the premiſes, by virtue of ſuch execution or 
extent, pay to the landlord all rent due, not excceding one year's rent. And 
ſe&. S. contains a p oviſo, that nothing in the act ſhall extend to let, hinder, or 
prejudice, her majeſty, her heirs, or ſucceſſors, in the levying, recovering, or 
ſeizing of any debts, fines, penalties, or forfeitures; but that it ſhall be lawful for 
her majeſty, &c. to levy, recover, and ſeize, ſuch debts, fines, penalties, and for- 
feitures, in the ſame manner as if the act had not been made, 


ON 
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on the caſe, againſt the defendants, as theri of Middleſex, | 


on the ſtatute of 8 Arn. c. 14. HI. for taking the goods of 
one Pope in execution, in a houle let, from year to year, by 
the plaintiff to Pope, without paying or contenting him for 
a year's rent then due, and of which the defendants, before 
the removal of the goods, had notice (1). The declaration 
ſtated the demiſe to be for one year, and from thence from 

ear to year, for ſo long as it ſhould pleaſe the parties, pay- 
ing, unto the plaintiff, the yearly rent or ſum of, &c. by 
four even and equal quarterly payments ; to wit, at the feaſt 
of, &c. The principal witneſs proved, that the plaintiff let 
the houſe by parol, for a year, and that there was no ſtipu- 
lation about any time or times for the payment of the rent. 
It was contended, at the trial, that, as the plaintiff had laid à 
demiſe with a reſervation of rent payable quarterly, he was 
bound to prove it exactly as laid; and thai, having failed in 


that proof, he ought to be nonſuited. But his lord( Ip over- 


ruled the objection, being then of opinion, that enough 
of the demiſe as laid had been proved to entitle the plaintiff 
to his action. A new trial was moved for, on the ground 
of a miſdirection. Lord MaAnsSFIELD : I am very free to 
own, that the ſtrong bias of my mind has always leaned to 
prevent the manifeſt juſtice of a cauſe from being defeated or 
delayed by formal ſlips, which ariſe from the inadvertance of 
gentlemen of the profeſſion; becauſe it is extremely hard on 
the party to be turned round, and put to expence, 4 ſuch 
miſtakes of the counſel or attorney he employs. It is hard 
alſo on the profeſſion. It was on this ground that I over- 
ruled the objection in this caſe ; but I am ſince convinced, both 
on the authorities which I am about to mention, and on the 
reaſoning in them, that I was wrong, and that it is better, for 
the ſake of juſtice, that the ſtrict rule ſhould, in this caſe, pre- 
vail, I have always thought, and often ſaid, that the rules of 
pleading are founded in good ſenſe. Their objects are preciſion 
and brevity. Nothing is more deſirable for the Court than pre- 
ciſion, nor for the parties than brevity. It is eaſy for a party 
to ſtate his ground of action. If it is founded on a deed, he 
need not ſet forth more than that part which is neceſſary to 
entitle him to recover. If he ſtates what is impertinent, it is 
an injury to the other party, and may be ſtruck out, and coſts 
allowed, upon motion (2). I remember a caſe, where, in 
an action on one covenant, the whole of a very long deed 


— ew — , 
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(1) It ſhould ſeem, in ſuch a caſe 2s the preſent, that the Court, on 
motion, would make a rule on the ſheriff to pay the year's rent to the 
landlord. Darling v. Hill, B. R. E. 9 Geo. 2. Ca. Temp. Hardw. 255, - 

(2) Vide Price v. Fletcher, B. R. H. 18 Geo. 3. ante, vol. I. p. 415. 
Rex. v. May, E. 19 Geo. 3. under title PLEADING, Rex v. Lord Wal:- 
ham, 25 Geo. 3. | « 
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14 was ſet forth. The Court referred it to the maſter, and all 
f | | was ſtruck out except the covenant on which the action was 
ö brought, and colts paid to the amount of 100l. When I ſay 
| | that the plaintiff need only ſet forth that part of a deed on 

\ which his action is founded, I do not mean to ſay that even. 


that is neceſſary, He is not bound to ſet forth the material 
1:8 parts, in letters and words. It will be ſufficient to ſtate the 
Fi ſubſtance and legal effect. That is ſhorter, and not liable to 
miſrecitals, and literal miſtakes. Here, that method might 
have been followed. It certainly was not neceſſary to allege 
N tbis part of the leaſe that relates to the time of payment, in order 
BY to maintain the action. But, ſince it has been alleged, it was 
Fi neceſſary to prove it. The diſtinction is between that which 
may be rejected as ſurpluſage (which might have been ſtruck 
out on motion), and what cannot. Where the declaration 
contains impertinent matter, foreign to the cauſe, and which 
the maſter, on a reference to him, would ſtrike out (irre- 
levant covenants for inſtance), that will be rejected by the 3 
Court, and need not be proved. But, if the very ground of 1 
the action is miſ-ſtated, as where you undertake to recite L 
that part of a deed on which the action is founded, and it is 
miſ-recited, that will be fatal. For then, the caſe declared 
on is different from that which is proved, and you muſt re- 
cover ſecundum allegata et probata. This will reconcile all 
the caſes. In the preſent inſtance, the plaintiff undertakes to 
ſtate the leaſe, and ſtates it falſely. There are many autho- 
rities which go to prove this diſtinction. I will mention three, 
(which are very ſtrong), where matter, which it was un- 
_ neceſſary to ſet forth, being ſtated, and not proved, the 
variance was held to be fatal. The firſt is the caſe of 
Cudlip v. Rundle (1). There, in an action by a leſſor againſt 
his tenant, for negligently keeping his fire, by means where- : 
of the houſe was conſumed,—a demiſe to the defendant for 
ſeven years wasſtated in the declaration; the defendant pleaded, 
that the plaintiff did not demiſe mods et formd ; and iſſue being 
joined, it appeared, on the finding by the jury, in a ſpecial 
verdict, to be a leaſe at will. The Court agreed, that the 
action would have lain againſt the defendant, as tenant at will; 
but, as the plaintiff had ſtated him to be a leſſee for years, 
and had proved him tenant at will, the variance was held to 
be fatal, and there was judgment for the defendant. The 
next is the caſe of Savage, qui tam v. Smith, in the Common 
Pleas (2). That was an action of debt againſt a ſheriff's 
5 officer, by an informer. The declaration ſtated a judgment, 
1 | and a fiert facias upon that judgment. The fieri facias was 
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(1) B. R. T. 2 V. & M. Carth. 202. 


(2) T. 16 Geo. 3. 2 Nac. 1101. infra, under title SHERIFF. * 
| | given 
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given in evidence, but not the judgment, and the Court held, 
that though it might be unneceſſary to aver the judgment, 
| yl having been averred, it ought to be proved; and m 
ord Chief Juſtice De Grey expreſsly went upon the diſ- 
tinction between immaterial and impertinent averments, and 
ſaid, that the former muſt be proved. The third caſe is 
Shuter v. Hornſey, in this court, Ea. 19 Gee. 3. that was an 
action for double rent, on the ſtature : the declaration ſlated, 
a leaſe for three years; but, on the evidence, it appeared, 
that the leaſe for three years was void, under the ſtatute of 
frauds; and that the tenant was only from year to year: 
this was ſufficient for the purpoſe of the action; but a leaſe 
for three years having been laid, and not proved, the plaintiff 
was nonſuited; and a rule for ſetting aſide that nonſuit having 
been obtained, it was, upon the argument of the cafe, di- 
charged. Theſe authorities are in point; but, perhaps, not- 
withitanding the weight of tlie cles, if that doftrine were 
highly detrimental, and the ſetting it right would be attended 
with no miſchief, as it is only a mode of practice, it might 
deſerve conſideration: but I believe it ſtands right, and upon 
the beſt footing ; for it may prevent the. ſtuffing of declara- 
tions with prolix, unneceflary matter, becauſe of the danger 
of failing in the proof; and may lead pleaders to confine 
themſelves to ſtate the legal effect.— We are all of opinion 
that the verdict ſhould be ſet aſide, and judgment of nonſuit 
entered (1). FOES 
In an action againſt a tenant for not performing his agree=winn v. White, 
ments, the eſtate of the leſſor is an immaterial averment, if Mich. Ter. 
the tenant has had the fruit of his leaſe. And agreement G eros 
leave a farm as he found it, is an agreement to leave it in 
tenantable repair, if he found it ſo z and will maintain a decla- 
ration ſo laid. —In caſe, tlie plaintiff, Sir Rowland Winn, 
declared, that the defendant held certain lands of his father, 
Sir Rowland Minn, deceaſed, at 541. per annum rent; and, 
under agreement, to uſe, or leave che dung, &c. on the 
premiſes, and to leave the farm, when he quitted it, in as 
ood condition as he found it. That, on the death of old 
dir Rowland, who was tenant ia fee-ſunple, the lands de- 
ſcended to the plaintiff in fee, es his ſon and heir; who, on 
the 13th of February, 1766, agreed to permit and ſuffer the 
defendant, /Yhite, to hold the ſame for one year, and ſo 
from year to year, as long as both parties pleaſed; on the 
ſame rent, terms and agreements, as he before held the ſame. 
And aſſigns two breaches of agreement ;z 1ſt, That the de- 


PY * r — 
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(1) But this ſtrictneſs is only required in the caſes of records, and 
written contracts; wide King v. Pippet, 1 Ter. Rep. 235. under title 
PLEADING, and Grvinnet v. Phillips, 3 Ter. Rep. 643. and vol. III. ante, 

» 267. | 
ge fendant, 
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1 ſendant, at quitting, had ſold the manure. 2. That he did 
14 not leave the premiſes in as good condition as he found them. 
14 In the ſecond count, the plaintiff declares, on a demiſe by 
I himſelf; with an agreement, that the defendant ſhould leave 
15 | the farm in tenantable repair; and aſſigns as a breach, that 
Fi he did not leave it in ſuch tenantable repair. On non aſ- 
3.18 | e did not le | p 
14 ſumpſit pleaded, and trial before Gould, Juſtice, at laſt Fort 
Ll aſſzes, the plaintiff proved, that his father died ſeiſed, and 
i that he was his ſon and heir; but the defendant gave, in 
Ft | evidence, the will of old Sir Rowland, which deviſed the 
bt - premiſes to the plaintiff iu tail. It was alſo proved, in evi- 
Ft dence, that the agreement was, that the defendant ſhould 
| leave the premiſcs in as good condition as he found them; 
and that ke found them in tenantable repair; and there 
was a verdict for the plainuff, damages 40l. It was 


moved for a new trial; becaufe the plaintiff, on the firſt 
count, had not proved the eſtate which he had laid; 

being tenant in tail, and not in fee. And, on the ſecond 

count, he had not proved the agreement as laid; it being, to 
leave the farm in the {ame condition as he found it, and not 
(as he ſuggeſts) to leave it in tenantable repair. PER Cu- 
RIAM: The true rule is, that on the general iſſue in an 
action on the caſe, all material averments are denied and put 
in iſſue, but nothing elſe. The eſtate of the plaintiff is not 
a material averment; for a leaſe, by tenant in tail, is not void, 
but only voidable by the iſſue in tail. It has not been, nor 
could be, avoided, during tlie life of che leſſor. Nor does it 
lie in the mouth of the defendant to diſpute its validity, who 
has enjoyed the fruit of it. This, therefore, being an im- 
material averment, the plaintiff (notwithſtanding he is miſ- 
taken in his title) is entitled to recover on the firſt count. As 
to the ſecond, had the plaintiff failed in ſhewing, that the 
farm, when //hite took it, was in tenantable repair, there 
might have been ſome colour in the objection. But, as he 
proved that Mhite agreed to leave the "avi in as good con- 
dition as he found it, and that he found it in tenantable repair, 
this amounted to proof, that he agreed to leave it in tenant- 
able repair. And, therefore, upon both counts, the jury 
did right. | 


Doe ex dim. A tenant, in poſſeſſion, is not a good witneſs to ſupport 
Foſter v. Wil- his landlord's title, becauſe it is to uphold his own poſſeſſion. 
Rs On the trial of this ejectment, the defendant, who was land- 


17 Geo. 3. B. R. lord of the premiſes, and who was ſet up to defend, inſtead 
Coup. 621. of the tenant (Mrs. Pearce), claimed under a Mrs. Galton; 
and, in ſupport of his title, a fine was put in, levied by Mrs, 
Galton in 1772, to ſhew that Mrs. Galton was in poſſeſſion 

at the time of the fine levied, Mrs. Pearce, the tenant in 

poſſeſſion, upon whom the ejectment had been ſerved, was 

called and offered as a witnels ; but ſhe was objected to, and 

| | : rejected, 
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rejected, on the ground that a tenant can never be called 
as a witneſs to ſupport his own poſſeſſion: AxD THE 
Cour were of the ſame opinion afterwards,, on a motion 
for a ncw trial; and faid, as to the queſtion, whether the 
evidence of Mrs. Pearce, the tenant, in poſſeſſion, was ad- 
miſſible, in ſupport of the defendint's title, under whom ſhe 
held: In Bourne v. Turner, Strange, 632, upon a motion 
to admit the landlord a defendant, upon an affidavit that the 
tenant, in poſſ-fhion, was a material witneſs for him, the 
Court refuſed it, ſaying, he was liable for the meſne profits z 
: and, therefore, if the motion was granted, it would not 
; make the tenant a witnefs, A tenant in poſſeſſion cannot be 
8 a witneſs to ſupport his own poſſeſſion; therefore, the teſti- 
mony of Mrs. Pearce in this caſe was properly rejected. 

But declarations, by tenants, are admiſhble evidence after Davies v. 
their death, to ſhew that a certain piece of land is parcel of!“ e. et ab 
the eſtate which they occupied; and proof that they exerciſed , Ges. 3. E R. 
acts of ownerſhip in it, not reliſted by contrary evidence, is 2 Ter. Rep. 33. 
deciſive. On the trial of an action of replevin. The defend- 
ants, in their cognizance, ſtated, that the [cus in quo had 
been immemorially a part and parcel of a certain tenement of 
land called Bulchyſtuilen ſheep-walk, of which Benjamin 
Hillnway, and others before, &c. were ſeized in their demeſne 
as of fee; and then ſtated a demiſe to .I. Hugh, for a year, 
and ſo from year to year, as whoſe bailiffs they acknow- 
ledged taking the cattle, &c. as a diſtreſs for damage feaſant. 
In the ſecond cognizance they derived a title to 7. Hugh trom 
Margaret Price of the ſame premiſes, and acknowledged, 
&c. as his bailiffs. The pleas in bar traverſcd the /ocus in 
quo, being part and parcel of the ſaid tenement of land called 
Bulchyſtuilen ; on which iſſues were taken in the replication. 
This cauſe was tried at the laſt ſpring great ſeſſions at Car- 
digan, before Mr. Beard, when, after the evidence on the 
part of the defendant was cloſed, the plaintiff's counſel of- 
fered to prove, in evidence, that Hugh John Griffiths, and 
« Fohn Griffiths his father, who were reſpectively tenants of 
« Bulchyſtullen and Llyaſt Nant Glaſs, of which Ochorir is a 
« part, both deceaſed, did reſpeCtively, while in the occupa- 
tion of the premiſes, declare that they rented Llyaſt Nant 
« Glaſs of one Matthew Fvans, who was never the owner of 
& Bulchy/tullen, which has tor a wes time belonged to the famil 
* of Price; that H. F. Griffiths declared he paid the fame MA. 
4 Evans five ſhillings yearly, and a quarter of mutton, or the 
„ {aid Llyaſt Nant Glaſs ; that he declared he was then going 
« to pay the ſaid rent, to the ſaid Fohn Evans, for the ſaid 
« Llyait Nant Glaſs ; that he ordered nis fervant to herd ſome 
« cattle at Llyaſt Nant Glaſs, ſaying he couid not otherwiſe 
« afford to pay M. Evans his eat ; that John Grifiths pre- 
« yented a certain perſon from cutting ruſhes on Lly.{t Nant 
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ce Glaſs; and threatened that he would tell M. Evans, his land- 
« lord, of his cutting the ſaid ruſhes; and once took the ruſhes 
14 4 from the ſaid perſon, and told him they belonged to A. 
jul « Evans : that, about forty years ago, one Thomas Hugh 
| N « rented Llyaſt Nant Glaſs for one year, and declared that he | 
& paid rent either to M. Evans or his mother.” The de- : 
fendant's counſel objecting to the admiſſibility of this evi- | 
dence, the learned judge refuſed to admit it, and the jury 8 
gave u verdict for the defendants: whereupon the plaintiff's ; 
counſel excepted to the judge's opinion, and tendered a bill 
of exceptions to him, which he ſigned The proceedings 
were brought here by a writ of error; and, in the laſt term, 
Mr. Beard appeared in this Court, and acknowledged his 
ſeal to the bill of exceptions ; and the Court, without argu- 
ment, were clcariy of opinion that the evidence was ad- 
: mifſible; and AsnwuvRsrt, J. ſaid, that the fact of cutting 
the ruſhes was deciſive; and BULLER, J. added, that the 
other queſtion, relative to the tenant's declaring that he paid 3 
rent {or the premiſes in queſtion, had been determined in the 4 
caſe of Holloway v. Rakes, M. 12 Geo. 3. B. R.; and Doe : 
dem. Fgfter v. Williams (ante, p. 16.) In the former the 5 
leſſor claimed as deviſee in remainder, under a will, 27 years | 
ago, under which there was no poſſeſſion; and, therefore, 
ſeiſin in the devifor was neceſſary to be proved. For this 
purpoſe a witneſs was called to ſpeak to the declarations of 
the tenant in poſſeſſion at that time, that he held as tenant to 
the deviſor: a new tial was moved for on the inadmiſſi— 
bility of this evidence ; and it was objected that this was 
mere hearſay evidence, and that the party making the decla- 
ration was not upon oath. But the Court held the evidence 
properly admitted, and the rather fo, as it did not appear that 
the defendant had any fort of right; and, probably, might 
have come in under the tenant who acknowledged the right 
of the deviſor, as he was of the ſame name with the tenant ; 
and ſuch confeſſion would certainly be binding on all wiio 
claimed under him who made it. 
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Wigglefworth &. ay-going crep.] A cuſtom that tenants, whether by parole 
Dalliſon, er a% Or decd, ſhall have the way-going crop after the expiration 
| = 0 3. E. R. of their terins, 18 goOd.—4A cuſtom was pleaded in tlie fol- 
1 Dug, 201. lowing words, viz. “ That, within the parith of Hibaldſtow, 
« there now 1s, and from time whereot the memory of man 
« is nut to the contrary, there hath been a certain ancient 
&« and laudub'e cuſtom, there uſed and approved of, that is to 
& ſay, that every tenant and farmer, of any lands within the 
& faine pariſb, for any term of years which hath expired on the 
& fi? day of May in any year, hath been uſed and accuſtomed, 
& and of right ought to have, take, and enjoy, to his own uſe, 
and to reap, cut, and carry away, his way-going crop, THAT 
& 15 TO SAY, all the corn growing upon the ſaid lands which 
| GE | Hat b, 
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« hath, before the expiration of ſuch term, been ſown by ſuch 
«tenant, upon any part of ſuch lands, NOT EXCEEDING A 
„ REASONABLE QUANTITY THEREOF in proportion te the 
c reſidue of ſuch lands, ACCORDING TO THE COURSE AND 
< USAGE OF HUSBANDRY IN THE SAME PARISH, and 
„which hath been leit {tanding and growing upon ſuch lands 
« at the expiration of ſuch term of years.“ On a motion in 
arreſt of judgment, three objections were made on the part 
of the detendant, viz. 1ſt. That the cuſtom was unreaſon- 
able. 2dly, That it was uncertain. gdly, That it was fe- 
pugnant to the deed under which the plaintiff had held, being 
a leate by deed, and not by parol (1).—Atter an elaborate 
argument, THE CouRT took time to conſider; and now 
Lord MANSs FIELD, Ch. J. delivered their opinion; as 
follows: Lord MansFiELD, Ch. J. We have ihought of 
this caſe, and we are all of opinion, that the cuſtom is good. 
It is juſt, for he who ſows, ought to reap, and it is for the 
benefit and encouragement of agriculture. It is, indeed, 
againſt the general rule of law concerning emblements, 
which are not allowed to tenants who knew when their 
term is to ceaſe, becauſe it is held to be their fault or folly to 
have ſown, when they knew their intereſt would expire be- 
fore they could reap. But the cuſtom of a particular place 
may reCtity- what otherwiſe would be imprudence or folly. 
The leate being by deed, does not vary the cate. The cuſ- 
tom does not alter or contradict the agreement in the leaſe ; it 


only ſuperadds a right which is conſequential to the taking, 


as a heriot may be due by cuſtom, although not mentioned 
in the grant or leaſe. Rule dilcharged.—]udgment was ac- 
cordingly entered for the plaintiff, upon which a writ of 
error was brought in the Exchequer Chamber, and the de- 
tendant aſſigned for errors, That the cuſtom contained and 
« ſet forth, &c. is a cuſtom void in law, and is contrary to, 
« and inconſiſtent with, the ſaid indenture of leaſe in the ſaid 
<« replication mentioned.“ The caſe was argued at Serjeant's- 
Inn before the judges of C. B. and the Barons of Exchequer. 
The objection to the reaſonableneſs of the cuſtom was 
abandoned; and, in T. 21 G. 3. (27th June, 1781), Lord 
Loughborough delivered the unanimous opinion of the Court 


— 


— — 


(1) In Trumper v. Carwardine, ſummer aflizes at Hereford, 1769, 
the plaintitt brought an action on the caſe, and declared on a cuſtom in 
Herefordſhire, for tenants who quit their farms at Chriſtmas, or Candle- 
mas, to reap the corn town the preceding autumn; and YATES, Juſtice, 
held that the cuſtom could not legally extend to leſſees by deed, though it 
might prevail, by implication, in the caſe of parol agreements. That, 
in the caſe of a leaſe by deed, both parties are bound by the exprets 
agreements contained in it, as that the term ſhall expire at ſuch a day, &c. 
and, therefore, all implication is 8 away. | : 
„ 2 I 
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of Exchequer Chamber, that the cuſtom was good; and the 
judgment was affirmed (1). 


Parker, er dim. Notice to guit.] Half a year's notice to quit poſſeſſion muſt 

Walk-r, be given to a tenant at will, and before the end of that 
o_ Rents time an ejectment will not he to turn him out of the farm. 

10 Geo. 3. CB. And in the caſe of a tenancy from year to year, there 

3 25. muſt be halt a year's notice to quit, ending at the expiration 

Right ex dm. of the year.—On the trial of an ejectment a verdict was 

Flower v. Darby fgynd for the plaintiff, ſubje to the opinion of the Court 
= 3 on the following caſe: That the leſſor of the plaintiff was 
26 Geo. 3. B. R. ſeiſed in fee of the premiſes in queſtion. That on the 11th 

1 Ter, Rep. 159. day of May, 1781, the defendant Darby took the pre- 
miſes, which are a houſe in Salifbury, and occupied them 

as a public-houſe from that time, under a parc} demiſe, at 

10l. per annum; the rent to commence from Midſummer then 

next following. The defendant, Darby, let part of the pre- 

miſes to the defendant Br:i/tow. That on the 26th of March, 

1785, the defendant, Darby, was ſerved with a notice to. 

quit on the 29th of September following. — THE QUESTION 

was, Whether the rule which requires that half a year's 

notice ſhould be given to a tenant at will, before an ejectment 

can be brought, requires alſo that ſuch notice ſhould expire 

at the end of the year. PER CuRIam: When a leaſe is de- 

terminable on a certain event, or at a particular period, no 

notice to quit is neceſſary, becaufe both parties are equally 

apprized ot the determination of the term (2). If there be a 

leaſe for a year, and by conſent of both parties the tenant 

continue in poſſeſſion atterwards, the law implies a tacit re- 

novation of the comract., They are ſuppoſed to have re- 

newed the old agreement, which was to hold for a year. 

But then it is neceſſary, for the ſake of convenience, that, if 

either party ſhould be inclined to change his mind, he ſhould 

give the other half a year's notice before the expiration of the 

next, or any following year: now this is a notice to quit in 

the middle of the year, and therefore not binding, as it is 

contrary to the agreement. As to the caſe of lodgings, that 

depends on a particular contract, and is an exception to the 

general rule. The agreement berween the parties may be 

for a month, or leſs time, aid there, to be ſure, much ſhorter 

notice would be ſufficient, where the tenant has held over the 

time agreed upon, than in the other caſe. But there is no 

_ diſtinction in reaſon between houſes and lands, as to the time 

of giving notice to quit, It is neceſſary that both ſhould be 

governed by one rule. The moment the year began, the 


» 
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, (2) See Brown v. Delabay, ante, vol. III. p. 261. 
2) Fide Roe d. Jordan v. Ward, infra, p. 22. 
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deſendant had a right to hold to the end of that year; there- 
fore there ſhould have been halt «+ year's notice to quit before 
the end of the term. This gives rife to another objection in this 
_ caſe, upon the diſtinction between {ix months and halt a year. 
The caſe in the yezr-books requires half a year's notice; 
but here there is leſs than half a year's notice, and, therefore, 
it is bad on that ground al:o.—Judgment for the detend- 
ant (1), | 

Notice to quit at Midſummer was given to a tenant hold. O-kapple x «im, 
ing from Michaelmas, and it was heid tha: he miglit init LOI 
on the inſufficiency of the notice at the tin, thou h he did 31 Geo. 3. B. R. 
not make any objection at the time when it was ferved and T. Rep. 362, 
ſaid.— I pay rent enough lreade, aud it s hard to uſe me 
thus.” For PER CURIANM: The detendant did not thereby 
waive the objection. His anſwer, when he received the 
notice, proved the re.erſe; ior it was the anſwer of an 
angry man. | | 

Ihe defei:dant, who was tenant to the leſſor of the plain- Doe cx dim. 
tiff, objected to the notice to quit, which was ſerved juſt, b 
before Michel mas, 1795, and was to quit, * at Lady-day, Nl ch. Ter. N 
& whicn will be in the year 1795,” and the plaintiff was 37 Geo. 3. B. R. 
nonſui ed. Afterwards on a motion to ſet the nouſuit aſide, 7 7%. Ran. 63, 
Lord KENSVYON, Ch. J. ſaid, The tim when tne notice was 
given, and the words in it “ which will be,“ maniteſtl 
ſhewed that this was a notice to quit at the then next Lady- 
day; aud the conduct of the parties alſo ſhewed that they 
ſo conſidere« it, Then the year 1795, in the notice, may 
be rejecicd as an impoſſible year. PER CURIAM— Rule ab- 
ſolute. | . 

Where a tenant for life grants 2 leaſe for years, which is Doe ex dix. 
void againſt the remainde - man, aud the latter beiore he elects 3 mM 
to avoid it, receives rent from the tenant, whereby a tenancy R 
from year to year is created; yet this is wih referet ce to 38 Geo. 3. 
the old term, and, therefore, a hulf-ycur's notice to quit from Ter. U 47%: 
the remaind-r-man, ending wit: the old vear, is good. In 


(1) Where one in remainder, after the expiration of an eſtate for Ife, 
gave notice th the tenant to quit on a certain diy, and afterwards accepted 
half a vear's rent. Blackflone, J. at York tummer aftizes, 1774, held, 
that ſuch acceptance, being only evidence of a holding from year to year, 
was rebutted by the previous notice to quit; and, therefore, the notice 
remains good. S , dem. Murgalrord and Wilkes v. . I Ter. Rep. 161. 

And in an ej: &ment, brought by Mr Dauncumbe, he cou not prove the 
time when tbe term commences! ; and the tenant proving 1t to be differ- 
ent from the time to quit mentioned in the notice, the plaintitt was none 
ſuited. Cor. Lord M-nir'd at G. H. Lid. | 

Alſo in ejectmen-, Eyre, Baron, he'd a notice to quit at Lady-day to 
be primã ficie evidence of a holding from Lidy-d.y to Lady-day, till 
the contrary was ſhewn, Doe dem. Puddicomoe v. Haiiis, Summer 
aſſizes, 1784, at Dorcheſter, | 

C 3 this 
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this caſc the tenant for life had granted a leaſe for 21 years; | 
commencing from the 25th of March, 1780, and died on 
the 4th of December, 1795; the leſſor of the plaintiff, who | 
was entitled to the revertion in fee, after having accepted 
rent from the defendant, accruing after the death of the 
tenant, for lite, gave him halt a vear ' notice to quit, ending 
at Lady-day. And it was contended, that although the leflor 
of the plaintiſt, claiming as remainder-man, might elect to 
avoid the leaſe; yet, having ſince accepted rent from the 
defendant, whereby che latter became tenant from year to 
year, ſuch tenancy muſt be taken, to commence from the 
4th of December, 1795, when the tenant for lite died, till when 
tie former leaſe ſubſiſted; and, comequentiy, chat the io 
tice to quit at Lady-day,- 1797, was irregular. The juds 
over-ruied the objection, and a verdict was taken for he 
leftor ot the plaintiff, with liberty for the defendant to move 
to let it aſide, and to enter a nonfuit, in caſe the Court ſhould 
think che objections well founded; Bor, THE CouRT 
were c:carly of opinion, that thue was no foundation for 
the objection ; ; and. that the acceptance of the rent, by the 
leſſor of the plaiatiff, had 1elation to the old contract, and 
not to any new agreement (1). 

The like h ad been before determined by the court of 


Jordan v. Ward, Common Pleas. In this caſe Fohn Fordan was tenant for life; 


Hil. Ter. 


2 Geo 2 C. h. remainder to his fon, the leſſor of the plaintiff, for life; re- 
I Zen. Black. 97,mainders over. 7% Jordan, the father, on the 22d of 


June, 1785, made a leaſe of the premiſes by indenture, to 
the dcfcndant, for 21 years, to commence from old Lady- 
day, which was the $th of April then laſt; on which day 
the defendant had ente! bd Ou the goth of September, 1785, 
Fehn Jordan, the father, died; on Shade death, the eſtate 
dame to the leſſor of the pl aintiff, his fon, The defendant 
continued in poſſetlion, and paid rent to the leſſor of the 
Pplaintiſt, after the death of his father, for two years to- 
gether, on old Lady-day and old Miichaelmas-day. Before 
old Michaelmas-day, 1787, the leffor of the plaintiff gave 
the defendant notice to quit on old Lady-day, the rth of 
April then next; and on his refuſing to quit brought this 
action. An objection was made at the trial, that the no: ice 
to quit on the 5th of April was bad; that it ought to have 
been on the goth of September, the end of the year, dated 
from the death of Zohr Jordan, the father; all the defendant's 
intereſt derived from the leaſe having ceaſed on that event, 
as John Fordan, the father, had no power to make a leaſe to en- 


FY 


(1) Fit infra, title L ast, Doe v. Watts: and Sytesd. M. roniroyde v. 
— , ante, P. 21. (u. 1 
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dure beyond his own life.—A verdi& was found for the de- 
tendant ; which being moved to be tet aſide - PER CURIAM : 
The notice to quit on the 5th of April was proper, as 
payment of the rent had been made on that day. It was alſo 
fair and juſt in the leſſor of the plaintiff, to give the tenant 
notice to quit when his year ended, that the courſe of his 
huſbandry might not be diſturbed. The defendant was 
tenant at ſuſterance, on the death of the tenant for life; and 
the rent being paid on the 5th of April, was evidence of an 
agreement to hold from that day; as there was no expreſs 
agreement between the leſſor of the plaim iff and the defendant, 
relating to the premiſes, given in evidence. The payment 
of rent by one, and the accepiance of it by the other, on the 
fams day on which the defendant originally entered, was 
ſufficient evidence of a relation back between them; and 
though the indenture itſelf was made on the 22d of June, it 
related back to the 5th of April. Although the title of the 
defendant, under the indenture, ended on the 3Zoth of Septem- 
ber, yet the payment of rent on the 5th of April, was 
evidence of an agreement that he ſhould continue to hold in 
the ſame manner as he did by the indenture ; infomuch, that 
it, in the lente, there had been covenants for particular modes 
of hutbandry, and the defendant, after the death of the tenant 


for life, had neglected to perform them, the leſſor of the 


plaintiff might have maintained an action on the caſe againſt 
him, ſta ed the covenants, and then averred an agreement to 
pertorm them, according to the terms of the original leaſe; 
of which agreement, the continuing to pay rent on the 5th 
of April tor wo years together, would have been good evi- 
dencr.— Rule abſolute, without coſts, 


An agreement to take a farm, tae arable from old Candle- Doe ex dim. 
mas, the paſture from old Lady-day, and the meadow from Pagget, v. 


Snowden, 


old May-day, paving rent half-yearly, at old Aichaelmas and 1 Ter. 
Lady-day, is fubſtantially a taking of the whole from old xg Geo. 3. C. B. 


Lauy-day ; and notice to quit, delivered before old Michael-2 Back, 


mas, is ſuſkcient to determine the tenancy. In this cate it was 
contended, that the notice to quit ought to have been given on 
the 13thot Auguſt, being fix months previous to the tune when 
the firſt port of the term expired. SED PER CUR. It was 
ſattled by all the judges about ten years ago, to avoid diver- 
ſity of opinions, and for general convenience, that in tenancies 
from year to year (+h.ch thete kinds of holdings over are 
held to be), there mutt be tix months notice on either ſide 
to quit, according to the ancient law, except where any 
ſpecial agreement, or the cuſtom of particular places, in- 


Rep. 1224. 


teirene. Ihe true conſtruction of ſuch an agreement as 


this now in queſtion is, that it is a holding from Lady-day 
to Lady-day ; and, though part of the farm is to be entered 
upon and quited at old Candlemas, February 12, and other 

| 4 | part 
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part not till old May-day, May 12, vet that is no more than 
the cuſtom of maſt counties would have directed, without any 
ſpecial words for that purpoſe, in a taking from old Lady- 
Cay, the 5th of April, viz, that the arable land ſhail be en- 
tered updn at Candlemas, to prepare it for the Lent corn, 
and the meadows not till May-day, when they are uſually 
heyned for hay. 
Doe ex dim. On the trial of this ejectment it appeared, that in January, 
>, 1790, Wilkinſon, as agent for the leſſor of the plaintiff, let 
34 Geo. 3. B.R. the farm in queſtion, called Hague's farm, to the deſe dunt 
3 Ter. Rc. 471. for ſeven years, by parol, The defendant was to enter when 
the former tenant quitted, namely, on the land a: old Lady- 
day, and the houſe on the 25th of May iuliowing ; and he 
| was to quit at Candlemas. The defendant entered ac- 
cordingly, and paid rent. A notice to quit at Lady-day 
laſt was ſerved on the 22d of September, 1792.— The de- 
fendant's counſel objected, that the notice to quit was in- 
ſufficient, the holding being from Candlemas, and the notice 
requiring the defendant to quit at Lady-day :—and the plain- 
tiff was nonſuited. It was afterwards moved to ſet the 
nonfuit aſide. SED PER CURIAM : Though the agreement 
be void by the ſtatute of frauds, as to the duration of the 
leaſe, it muit regulate the terms on which the tenancy ſub- 
fiſts in other reſpects, as to the rent, the time of the year 
when the teaant is to quit, &c, So, where a tenant holds 
over after the expira ion of his term, without having entered 
into any new contract, he holds upon the former terms, 
Now in this caſe it was agreed, th: t the defendant ſhould 
quit at Candlemas; and, though the agreement is void, as to 
the number of years for which the detendant was to hold, 
if the leſſor chooſe to determine the tenancy before the ex- 
piration of the ſeven years, he can only put an end to it 
at Candlemas.—Rule diſcharged, | | 
Maddon ex dis, And whe'e an 1afant becomes entitled to the. reverſion of 
| Pokey 2 v. an eſtate leaſed from year to year, he cannot eject the 
| Mic. Ter. {evant without giving the ſame notice as the original leſſor 
28 Geo. 3 BR. m 8ſt have given. : | 
2 Ter Rep 159 On the trial of an ejectment, the only queſtion reſerved 
1 wan, Whether the defendant had been ſerved with due notice 
Marth, Mic Ter to quit? Ii appeared, that the notice had been ſerved on the 
32 3eo 3- BK detendant's maid ſervant at his houſe, which was not ſituated 
+ Te. A auf on the demiſcd premiſes, and the contents explained to 
her at the time: bu: there was no evidence that it ever came 
to the d-tendaiit's hands, except as above. As this notice 
was to determine an 1" tereſt in lands, it was objected that it 
was not ſutficient. PER Curiam: This is different from 
the caſes of perſonal proce's: but in every caſe of the ſervice 
of a notice, leaving it at the dwelling-houſe of the party, has 
always been decined ſufficient; ſo, wherever the legiſlature 
| has 
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has enacted, that before a party ſhall be affected by any act, 
notice ſhall be given to him, leaving that notice at his houſe 
is ſufficient. So alſo in the caſe of an attorney's bill, or 
notice of a declaration being filed. And, indeed, in ſome 
inſtances of proceſs, leaving it at the houſe is ſufficient; 
as a ſubpœna out of the court of Chancery, or a que minus 
out of the Exchequer. In general, the difference is between 
proceſs to bring the party into conteinpt, and a notice of this 
3 the foriner of which only need be perionally ſerved on 
im. 
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If a landlord receive rent, due after the e piration of a Goodright es 
notice to quit, it is 2 waiver of that notice. On the trial of 41m. Charter 


this ejectment it appeared, that the leffor of the plaintiffg 


gave the defend int, who wis his tenant from year to vear, 35 Geo. 3. B. R. 
regular notice to quit at old Michaelmas, 1792, bu: that, Ter. Rep. 219. 


afterwards, the defendant pud him halt a year's rent, due on 
the 5th of April, 1793, which (it was contended on beh If of 
the defendant) was a waiver of the notice to quit. The 
judge left it to the jury to ſay, whether the money were re- 
ceived as rent; in which caſe they ſhould conſider it as un 
acknowledgement of the tenancy after the expiration of the 
notice to quit, and ſhould find a verdict for the defendant : or 
as a ſatisfaction for damages paid by the defendant as a treſ- 
paſſer, in which caſe they ſhould find a verdi for the 
plaintiff; and he added, that he thought chat the circumſtance 
of the ejectment having been brought in 1793, and not tried 
till 1795, was an additional reaſon to induce them to believe 
that the leſſor of the plaintiff had waived his notice to quit. 
The jury found a verdict for the defendant, which being 
moved to be ſet aſide, on the aut ority of Doe d. Cheney v. 
Batten, infra, p. 26. and Brewer d. Lord Onſu v. 
Eaton (1); in che latter of which it was held, that the leſſor 
of ch plaimiff had not waived his re- entry on a forteiture 
incurred hy non- payment of rent, by taking an inſufficient 
diſtreis for that rent; and Lord Mansfield, Ch. J. faid, © It 
is like the receipt of rent after the demiſe, about which there 
was ſo long a puzzle. That is now finally ſettled to be no 
objection. It is receiving what the landlord might recover 
in an action for the meſne profus.” Id KEN VON, Ch. |.— 
If the defendant had paid, and the leſſor of the plaintiff had 
received, the money as a ſatisfaction for the injury done by 
the defe:.dant, in continuing on the platntiit's land as a trel- 
paſſer, then the plaintiff might have recovered in ejectment. 
But if it were paid eo uumine as rent, and received as ſuch, 
and the jury have found that it was ſo, 1 cannot aſſent to tie 


* — 
— — — — — 


(1) E. 23 Geo. 3. B. R. on a motion for 2 new trial, the point having 
deen reſerved at the trial, 
| doctrine 


I KKK enter 
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doctrine laid down in the caſes cited, that the receipt of rent, 
accruing after the expiration of the notice to quit, is not a 
waiver of it; for, according to that doctrine, the ſame perſon 
might and in the relation of tenant and treſpaſſer to his 
landlord at the fame time. This caſe has frequently oc- 

curred at Nui Prius, and has always been determined agree- 

abiy to the opinion of the judge at this trial, without being 

| diſputed. Rule refuſed. 

Zouch ex d n. Allo a diſtreſs taken for rent, accrued after the expiration 
nn, 7 . of a notice to quit, is a waiver of the notice. On the trial of 
30 Geo. 3. C. B. this ejectment, the plaintiff was nonſuited on the following 
Hen. Black. 311.circumltances : on the 19th of March, 1788, he gave the 
defendant notice to quit at Michaelmas- day next, &c. The 

defendant not having quitted poſſeſſion, in purſuance of the 

Notice, on the 24th of February, 1789, the leflor of the 

plaintiff diſtrained for a year and a quarter's rent, due at 

Chriſtmas, 1788, viz. for the year ending at the expiration 

of the notice to quit, and the quarter from that time 10 

Chriſtmas, during which the defendant held over. A rule 

having been obtained to ſhew caule, why the nonſuit ſhould 

not be ſet aſide, and a verdict entered for the plaintiff, or a 

new trial granted; and cauſe ſhewn. Lord LovuGi- 

BOROUGH, Ch. |.— The taking a diſtreſs was an act not to 

be qualified, and an expreſs confirmation of the tenancy. 

GovuLD, j.—In the mere acceptance of rent, the quo ages 

is to be left to the Jury, agreeable to Lord Aon Saeld's d OC 
trine in the caſe in Cowper : but the diſtreſs was, in this 

caſe, an act not to be qualified, and amounted to a confirma- 
tion of the tenancy. WILSON, J. — Lhe mere acceptance 

of money is equivocal; it may 3 in ſatistaction for a tref- 

paſs, or it may be for rent; and in an action of tre [paſs for 

meſne profits, accord and ſatisfaction may be pleade A in b. ar, 

if rent has been accepted. There is no doubt but 

that the plaintiff would not have been preclud-d by taking a 

diſtreſs, it, inſtead of the year and a quarter, it had been ouly 

for rent "HO at Michaclmas, becauſe the ſtatute 8 Anne, c. 14. 
{. 6 & 7. ſays, that a diſtreſs may be taken within fix months | 
after the determination of a leaſe, provided the intereſt of 
the landlord and the poſſeſſion of the tenant continue: the 
law in this reſpect being altered ſince the time of Lord Ce, 
when the old notion prevailed, that a diſtreſs could not le 
taken, unleſs the ſame relation ſubliſted between the partics. 

— Rule diſcharged. 

Doe ex dim. But the mere acceptance of rent by a landlord, for occupa- 
| I; yes 05 Batten, tion ſubſequent to the time when the tenant ought to have 
15 Geo. 3. B. R. quitted according to the notice given him tor that purpoſe, is 
Cowp. 243. not of itſelf, a waiver on the part of rhe landlord of tuch 
notice, but matter of evidence only to be left to the jury, 
under the circumſtances of the cate, On the trial of ulis 
ejectment 
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eʒectment it appeared, that the defendant was tenant at will 
to the leſſor of the plaintiff, who, to determine the tenancy, 
gave notice, at Lady-day, to the defendant to quit at Michael- 
mas. The defendant not quitting at Michaelmas, the plain- 
titf brought this ejectment, and laid the demiſe on the goth 
of September: the defendant appeared and pleaded. Some 
time after the plea was put in, the leſſor of the plaintiff re- 
ceived of the detendant a quarter's rent, due at Chriſtmas. 
It was inſiſted, that this ſubſequent acceptance of rent, ſub- 
ſequentiy due, was a waiver of the notice, and tantamount to 
an agreement that the defendant ſhould continue tenant. 
The judge (Lord Man field ſaid, he took the practice to be 
ſo, though, in his own opinion, it was unreaſonable, and he 
directed the jury to find for the defendant, which they did: 
afterwards, a new trial being moved for, the point was fully 


argued. Lord MANSFIELD, Ch. J.— Upon examination, 


it does not appear that we are precluded, by authority, or any 
eſtabliſhed practice, from judging agreeable to the reaſon of 
the caſe. An ejectment is a mott beneficial remedy for the 
recovery of lands: it is a remedy by fiction of law, and, 
thcretore, ſhould be applied to the purpoſes that will beſt 
anſwer the ends of juſtice. In ejectment, the plaintiff in his 
declaration ſtates, that on ſuch a day he had title to the poſ- 
jefion of fuch lands; and upon the trial he is bound to 
prove, that ſuch title was in him at the time ſo ſpecified. 
The title of the plaintith, in this caſe, accrued by giving fix 
months? notice to the detendant to quit, which it was in proof 
had been duly given: indeed, there is no diſpute but that, 
at the time the demiſe is ſtated to have been made, the leſſor 
of the plaintiff had a right to the poſleſſion ; and ſo he had at 
the time of the plea pleaded. The ſingle queſtion: is, Whe- 
ther the landlord has, by any ſubſequent act or agreement, 
waived ſuch his right, and confented that the tenant thould 
continue the poſſeſſion ? If he has, he will be bound by ſuch 
agreement: as to that, the fact in this caſe is, that the land- 
lord has received rent, eo nomine, for a quarter of a year, 
which became due after the time of the demiſe in the de- 
claration laid. But ſuppoſe the landlord had accepted this 
rent under terms, or made an expreſs declaration, that he did 
not mean to waive the notice, and that, notwithitanding his 
acceptance or receipt of the rent, he ſhould ſtill iuſiſt upon 
the poſſeſſion; or ſuppoſe any fraud or contrivance on the 
part of the tenant in paying it; clearly, under ſuch circum- 
{tances, the plaintiff ought not to be barred of his right to 
recover: but all theſe are facts which ought to be left to the 
conſideration of the jury. The queſtion, therefore, is, quo 
«imo, the rent was received, and what the real intention of 
both parties was ? If the truth of the caſe 1s, that both parties 
intend<d the tenancy ſhould continue, there is an end of the 
| | plaintiff's 
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plaintiff's title; if not, the landlord is not barred of his 
remedy by ejectment: as, where the leſſor of the plaintiff, 
after the time laid in the. demiſe, agreed to accept the ſingle 
inſtead of the double rent, which, by the ſtat. 4 Geo. 2. c. 28. 
he was entitled to. This very point was determined in a 
caſe of Gilder ex dim, Gilder v. Gildoe, at Saliſbury aſſizes, 
+754, before Baron SMYTHE ; there the ſingle rent had been 
received by the landlord, ſubſequent to the time of the demiſe 
laid; and the objection now inſiſted on was made, but the 
baron overruled it. A caſe was afterwards reſerved for the 
opinion of B.R, when the Court held it to be no bar, and 
that it ought not to preclude the plaintiff from recovering in 
ejectment. I entirely agree with that opinion: the ſtatute 
gives double rent, if the tenant continues in poſſeſhon after 
the notice to quit; but ſtill it 1s to be received as rent, 
What then is the caſe where the landlord accepts the ſingle 
rent only? The taking half, when he is entitled to an action 
for the whole, is an act of lenity; but it does not import a 
conſent, that the tenant ſhall continue in poſſeſſion, or a 
waiver by the landlord of his remedy by ejectment. There 
is another caſe, which was tried at Launceſton aſſizes: the 
obj- ction taken in that caſe was, that the leſſur of the plaintiff 
in ejectment had likewiſe brought an action for uſe and 
occupation of the very ſame premiſes, for rent which had 
accrued ſubſequent to the time of the demiſe. This action 
ſtood ready for trial at the ſame aſſizes. In arguing the ob- 
jection which is now made, it was ſaid, that the action was 
an action founded on promiſes, and a ſuppoſed. permiſſion by 
the plaintiff to the defendant to occupy ; therefore, an ace 
knowledgment on. the part of the plaintiff, that he was his 
_ tenant, and, conſequently, a waiver of his notice: but the 
objection was overruled, and the plai tiff recovered, firſt in 
the ejeciment, and afterwards in the action for uſe and occu- 
pation. It was holden, that one of the remedies was not a 
waiver of the other, becauſe they were brought for ſeveral 
demai ds; to both of which the plaintiff was entitled, conſe- 
quently the one could be no watver of the other; for, after 
recovery of the poſſeſſion, the plaintiff was entitled to the 
profis for uſe and occupation, if he thought fit to ſue for 
them; therefore, in point of law, the mere acceptance of rent 
is Nui, in itſelf, a bar: but if there were a doubt, whether 
the poſſeſſion was by fraud, or in conſequence of a new 
agreement; or whether the acceptance of the rent was 
mutually intended or underſtood as a waiver of the notice: 
that is a fact which ougit to be left to the jury to determine: 
it was nut left in this caſe, and, therefore, there ought to be 
a newetrial. ASTON, J. ag:eed, and ſaid, | think the accept- 
ance of a fingie quart-r*s rent is only a waiver of the land- 
lord's right to double rent under the ſtat. 4 Gee. 2. and does 
not 
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not neceſſarily imply a conſent that the tenancy ſhould 
continue. Where an ejectment has been brought on the 
ſtat. 4 Geo. 2. c. 28. ſ. 2. for the forfeiture of a leaſe, there 
being half a year's rent in arrear, and no ſufficient diſtreſs 
on the premiſes; there, acceptance of rent aft-rwards by the 
landlord has, I believe, been held a waiyer of the forfeiture of 
the leaſe ; which may well be, for it is a penalty, and by ac- 
cepting the tent the party waives the _—_— But this caſe is 
very different: for here the acceptance of ſingle rent is only a 
walver of his right to double; therefore, a new trial ought 
to be granted. WIL LES, J. of the ſame opinion. As u- 
HURST, J.— Whether the acceptance of rent after the time 
laid in the demiſe is, or is not, a waiver of the notice, 
depends upon the intention of the parties, which is a matter 
of fact, and, therefore, to be left to the jury. If the land- 
lord accepts it only as a compenſation for the double rent 
which the ſtatute ſays he ſhall have a right to, it is a waiver 
of that only : but it does not waive his right to the poſſeſſion 
of the premiſes, which is entirely a diſtinct and different 
thing.-Rule for a new trial abſolute. | 


Action fer double rent.) —Parol notice to quit, by a tenant Timmins w 
Pi held the 05g 
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under a parol teaſe, is ſufficient. The plainti 
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premiſes for one year, from the 5th of April, 1760, and; Geo. 3. B. R. 
ſo from year to year, as long as both parties ſhould 3 Burr. 1603. 


pleaſe; but ſuch demiſe was only by parel; and the notice, 
proved to be given by the plaintiff to the defendant, “ to 
quit on the 5th of April, 1761,” was only a pare! one, 
and not © in writing.” TRE quesTIONS were, iſt, 
Whether? the plaintiff was liable to pay double rent 
for not quitting, after having given a notice to do fo 
by PAROL only ? 2dly, Whether, as the plaintiff held under a 
parol demiſe, as tenant from year to year, this is ſuch a holding 


as is within the ſtat. 11 Geo. 2. c. 19. ſ. 18. ſo as to ſubject 


the plaintiff to double rent, for his not quitting after having 
given notice © that he would do fo?“ PER CURIAMu (after 
two arguments) : In conſtruing acts of parliament made in 
part materia, all of them ought to be conſidered as one ſyſem. 

he act 4 Geo. 2. c. 28. requires notice in writing; there- 
fore it was contended, that on the ſecond act 11 Geo. 2. 
c. 19. the notice ought alſo to be in writing. But, on con- 
ſidering both theſe acts together, it will appear, that though 
the caſe intended to be provided againſt under the former act, 
is both inconvenient to the landlord, and vexatious in the 
_ tenant; yet on the latter act, the caſe is ſtill Hronger againſt 
the tenant, as being more vexattous, where he himſelf gives 
notice, and then departs from it. In the 4 Geo. 2. the pro- 
vition was for thoſe caſes where the /an4lord gave the tenant 
nolice to guit. This of the 11th of Geo. 2. provides for the 
vaſe of ther NAR T's giving his landlord the notice of his 


intention 


1Black. Rat. 533. 


Cutting v. 
Derby, Ea. Ter. 
16 Geo. 3. C. B. 
2 Black, Refi, 
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intention to quit, and not delivering up poſſeſſion according to it. 
There is no reaſon to confine this power given to tenants 
by the latter act, of quitting their leaſes upon notice, to 
zb ritten notices, The words of it are general: this act does 
not ſay, that the notice thall be in writing. The legiſlature 
were then conſidering the former act, which was tied down 
to a notice in writing, to be given by the landlord : but they 
purpoſciy left it out here. It is ſaid, & that parol notice 
« may be very difficult to prove.” But the difficulty of 
prof of a parol notice is not a ſufficient anſwer; for here 
the notice is, in fact, traverſed and proved: *tis clearly 
within the words, and *tis alſo within the meaning, and 
within the reaſon of the act, and within the juſtice of the 
caſe. —As to the queſtion, Whether ue claſs of tenants be 
within the act of 11 Geo. 2. c. 19. f. 18? They are both 
within the preamble, and the enatting part of this ſection. 


In the country, leaſes at will, in the /ri# legal notion of a 


leaſe at will, being found extremely inconvenient, exiſt only 
notionally, and were ſucceeded by another ſpecies of contract, 
whuch was leſs inconvenient. At firſt it was, indeed, ſettled 
to be for a year certain; and then the landlord might tuin 
the tenant out at the end of the vear. It is now eſtabliſhed, 
that if a tenant takes from year to year, either party mult give 
a reaſonable notice, before the end of ihe year, though that 
reaſonable notice varies according to the cuſtom of different 
counties. This practice, eſtabliſhed by judges upon circuits, 
does make them” © tenants, having power to determine their 
« leaſes, by giving notice to quit,“ in the words of the 
preamble, & 11. And it is immaterial, whether the leaſe be 
for one or more years, or in writing, or not in writing. But 
the words of the enaCting clauſe are much more large and 
liberal; the words there uſed are: „In cafe any tenant, or 
« tenants, ſhall give notice of his, her, or their intention to 
« quit the premiſes, by him, her, or them, holden, at a ume 
« mentioned in ſuch notice; and ſhall not accordingly deliver 
« up the poſſeſſion thereof at the time in ſuch notice con- 
c tained ; that then, &c.“ It is, clearly, equally within the 
miſchief intended to be remedied, and it is within the werds 


of the preamble, But, at leaſt, it-is within both the words 


and meaning ot the enatting clauſe.— Therefore the landlord 
mult have the double rent. = | 
Notice to quit under the ſtatute of 4 Geo. 2. may be 
previous to the expiration of the leaſe.—In an action 
for double annual value of a farm, under the ſtatute 4 
Geo. 2. c. 28. the caſe was: one Mr. Hunt granted a leaſe 
of the farm to one JYeft for eleven years, from the 1oth 
of October, 1763, at 103l. per annum, and deviſed the 
rent and reverſion to the plaintiff and Mr. James . 
and their heirs, as tenants in common. Meſt entered and 
held till February, 1772, when he aſſigned to the 1 
. 6 | who 
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who entered accordingly. On the goth of September, - 
1773, the plaintiff gave a written notice to the defendant to 
quit his undivided moiety at the expiration of the term, on 
the Iioth of October, 1774; and again repeated the like 
notice on the th of October, 1774, or to piy double value. 
On the 10th of October, 1774, at twelve at noon, the plain- 
tiff went on the premiſes, and demanded poſſeſſion, which 
was refuſed; and again in the afternoon, and the fame even- 
ing, he turned a ſcore of lambs on the premiſes, which, on 
the I1th of October, the defendant turned off, and held the 
premiſes till the 10th of October, 1775. The jury gave a 
verdict for double the yearly value of the moiety, and it was 
afterwards moved for a new trial, becauſe, iſt, By the ſtatute, 
notice to quit mult be given after, and not before, the ex- 
piration of the term; 2dly, The leaſe did not expire till 
midnight, and poſſeſſion was demanded in the preceding 
afternoon. PER CURIAM: The notice to quit may be 
p evious to the expiration of the term: it prevents ſurprize, 
and is molt for the benefit of both landlord and tenant. The 
only objection to it is the order in which the words ſtand in 
the act of parliament, which weighs lutle againſt the fenſe 
and convenience of the other conſtruction. The ſecond 
objection is, that the notice to quit, and demand of poſſeſſion, 
are on the 10th of October, whereas the leaſe did not expire 
till the 11th. At the utmoſt, the leaſe expired, and the 
tenant ought to quit the minute after midnight; for, though 
the rent is demandable at ſunſet, yet it is not due, nor does 
the leaſe expire till midnight. 1 Saund. 287. If ſo, the 
notice is a little premature; but this is only the fraction of 
a ſecond ; and the Court will not grant a new trial on ſuch 
a frivolous objection ; for a new trial ought always to be 
founded on the true juſtice of the caſe, which 1s with the 
plaintiff, and not on little quirks and niceties. 

Afterwards it was moved in arreſt of judgment, that one The fame Caufg, 
tenant in common cannot maintain a perſonal action without his eg ** 
companion. And for this were cited 1 {nft. 195. b. Litt. ſect. i 
311. 315. 316. 1 Sid. 157. But per Cur. Where one entire 
injury is done to both tenants in common, they ſhall have one 
entire remedy ; but where the injury is ſeparate, they may have 
teveral actions. One tenant in common may bring an 
ejectment for his moiety, and make himſelf tenant in com- 
mon with the leſſee of the other. The preſent action ſtands 
in the place af an ejectment, but is more beneficial and 
citectual. —Rule refuſed. | | 

And the tenant will be liable to double rent under the ſtat. Wilkinſon , 
4 Gee. 2. c. 28. though the notice to quit be only from a perſon 3 4 m_— — 
ppoiuted receiver by the court of Chancery. — This was an 5 g,,,. 2604: : 
action of debt on the flat, 4 Geo. 2. c. 28. and it appeared in 
evidence that the plaintiff, as executor, was in poſſeſſion of the 

| > premiſes, 
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premiſes, and continued to receive the rents and profits until 
the 25th of March, 1767, when a bill being filed againſt him 
in the court of Chancery, on the part of infant children, 
an order was made, appointing Henry Mytton the receiver of 
the rents and profits of the premiſes, with liberty to let and 
ſet the ſame, with the approbation of the maſter, as there 
ſhould be occaſion. The defendant was tenant of the pre- 
miſes fir a term of years, which expired on the 25th of March, 


1769, at the yearly rent of 1061. The deiendant paid the 


rent for the premites to the plaintiff, as executor, to the 25th 
of March, 1767 ; and from that time to the 25th of March, 
1769, to the ſaid Henry Myttan, the receiver. — The ſaid 
Henry Mytron, en the 7th of May, 1768, delivered a notice, 
in writing, to the defendant, to quit the lands and tenements, 
of which he was appointed receiver by the court of Chan- 
cery, at Lady-day next, On application to the court of 
Chancery, an order was made in the cauſe, on a ſuggeſtion 
that the defendant had refuſed to quit the poſſeſſion, that the 
plaintiff in that ſaid cauſe might be at liberty to bring an 
action againſt the defendant for double rent, in the name of 
the plaintiff, againſt the defendant. It was objected, 1ſt, 
that this notice was not given by the landlord, nor by any 
agent of his thereunto lawfully authorized, but by Mr. 
Mytton alone, the receiver under the order of Chancery, 
without mentioning the landlord at all; 2dly, that a demand 
was neceſſary, as well as notice in writing; 3diy, that as the 
notice was “ to quit the poſſeſſion at a fixed time, ſome- 
body ought to have attended to receive it. BuT THE 
Covar held, that the receiver was an agent for the landlord, 
Iawfully authorized for this purpoſe ; and that the notice, in 


Writing, was itſelf a ſufficient demand. They held this to be 


Meſſenger v. 
Armſtrong, 
Mic. Ter. 

26 Geo. 3. B. R. 
1 Ter. Ren 53. 


a remedial law: the penalty is given to the party aggrieved, 
—Poſtea to the plaintiff. | 

This was an action for double rent. The firſt count of 
the declaration ftated, that the plaintiff, at Whitſuntide, 
1781, demiſed a certain meſſuage and tenement to the de- 
fendant for three years, at the yearly rent of five guineas 
per annum. That the plaintiff, before the determination of 
the leaſe, gave the defendant fotice to quit at Whitſuntide, 
1784; that the defendant held over, and that double rent 


became due from Whitſuntide, 1784.—The ſecond count 


ftated another notice, ſerved on the 3d of June (after the ex- 
piration of the firſt notice to quit at Whitſuntide), to quit at 
the Martinmas following, er fo pay double rent.— On the trial. 


defore HEATH, ]» the defendant's counſel contended, thut the 
.frſt notice was waived by the ſecond; but the judge thought 


that, as the double rent was incurred before the ſecond notice, 


for the plainuff for double rent from the expiration of the 


the plaintiff ought to recover. And a verdift was taken 


Kirst 


Landlord and Tenaut. 33 


firſt notice. It was moved to ſet aſide the verdict for a miſ- 
direction of the judge. SED PER CURIAM: Where a term 
is to end on a preciſe day, there is no occaſion for a notice to 
quit, becauſe both parties are apprized that, unleſs they come 
to a freſh agreement, there is an end of the leaſe. Here it 
ended at Whitſuntide ; the landlord, before the time expired, 
told the tenant, « You know you are to quit; the meaning 
of that is, “If you do not quit, I will inſiſt on my double 
&« rent.” And he gave him a ſecond. notice afterwards, 
wherein he ſaid, in ſo many expreſs words, what was before 
to be collected by intendment.—Rule diſcharged. 


Tenants remwving goods.] — Juſtices, either of the county Rex 2. Morgan, 
from which tenants traudulently remove goods, or of that in Hil. Ter. 
which they are concealed, may convidt the offenders in their 22,7 np * 
reſpective counties. On a conviction under the ſtat. 11 Ge. 5 
2. C. 19. for fraudulently and clandeſtinely removing goods 
to prevent the landlord from diſtraining ; it was objected at 
ſeſſions, that, it appearing upon the face of the conviction, 
that it had been made by two juſtices of the county in which 
the goods were found, and not of the county from whence 
they were removed, that court, upon the ground of a defect 
of juriſdiction, and that the juſtices of one county could have 
no cognizance of a matter ariſing in another, quaſhed the 
conviction. Theſe proceedings being now removed by cer- 
tiorari, WILLESs, J. intimated, and it ſeemed to be agreed by 
the Court, that the ſtatute gives an authority to the juſtices 
of the reſpective counties, within which either offence under 
this act was proved to have been committed. Bur THE 
CovRT thought that the conviction was bad on another 
ground, as no evidence was ſtated in it; and, as no ſpecial 
caſe was returned, they held that it muſt be taken, that the 
conviction was quathed at the ſeſſions for that defect; for 
that the law preſumes, that an inferior juriſdiction acts 
rightly, unleſs the contrary appears.— Order of ſeſſions, 
quaſhing the conviction, affirmed. | | 
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A PERSON poſſeſſed of a freehold ce may act as a commiſ- Sone v. Aſhton, 
ſioner of the land-tax under the qualification of his ofſice.— bid Ter. as 
On the trial of an action of debt for 100l. brought againſt} Ba, 1287. 
the marthal of the King's-bench, on the land-tax act, for | 
acting as a commiſſioner for the county of Surrey, without 
being properly qualified. A verdict was given for the 
plaintiff for gol, but ſubje to the opinion of the Court. 

He was aſſelſed to the land-tax in the county of Surrey, 

Vol. IV. | D a? 
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as follows, viz. ©* For the priſon of the King's-bench, houſe, 
« lands, garden, and common fide, 3ool. ; for his office and 
« perguiſites, as marſhal, 200l.;“ in all 5ool. : which aſſeſſ- 
ment was, on an appeal, reduced to 3ool. viz. “ For the 
« priſon of the King's-bench, priſon-houſe, land, garden, 
„ and common ſide, 250l. for the office and perquiſites, as 
„ marſhal, 5ol.”” For the plaintiff it was contended, that 
the marſhal had uh gualification, either from the priſon, houſe, 
land, garden, and common fide, or from his office and per- 
quiſites, as marthal, to ac as a commiſſioner of the land-tax ; 
for, the qualification required by the land-tax act muſt ariſe 
out of LANDS and TENEMENTS, not out of offices or per- 
guiſiten. That the freehold of the priſon, houſe, lands, 
garden, and common fide, is in the cRown : they are the 
crown's property. That the marſhal has no FREEHOLD in 
the prij-n, hve, lands, garden, &c. though he has, indecd, a 
qualified freehold in his oFFICE. SED PER CURIAM: Is 
not his Me a TENEMENT ? and he has a qualified freehold 
init. He is qualified, both within the werds, and within the 
intention, of the ſtatute, Is not the maſter of the rolls qua- 
lified for the houſes which belong to him in the right of his 
office? The maſter of St. Catharine's has ſat in parliament, 
under the qualification of his office. —Poſtea to the defendant. 


Harriſon u. Bul- A houſe within the limits of an hoſpital, appropriated to 


_— an officer of the hoſpital for the time being, is nat aſſeſſable to 
28 Geo, 3. b. R. the land-tax.—On the trial of an action of treſpaſs, for 
1 Hen. Bald. 63.taking the goods of the plaintiff, a verdict was taken for the 
plaintiff, ſubject to the opinion of the Court on the follow- 
ing caſe : the plaintiff, at the time when the goods were 
taken, was treaſurer of Guy's hoſpital, in the pariſh of Sr. 
Thomas, Southwark. By: an aſſeſſment made on the 19th 
of May, 1786, he was aſſeſſed to the land-tax for the houſe 
in which he lived. Five of the defendants were commiſ- 
ſioners, and the other two collectors. "The plaintiff appealed 
to the commiſſioners againſt the rate, who diſmiſſed his 
appeal. On his refuſing to pay the ſum aſſeſſed, the goods 
in queſtion were taken under a warrant of diſtreſs. The 
houte in which the plaintiff lived has been conſtantly occu— 
pied by the treaſurer fer the time being, for whoſe foie uſe 
it was erected; and the plaintiff paid no rent for it, but 
occupied it as incident to his office, — On behalf of the 
plaintiff it was urged, that the 4'h of V/. & MA. c. I. ſ. 25. 
contains a protecuon to the ſite of hotpitals, which has been 
inſerted in all the land-tax bills which have been paſſed ſince 
the revolution, with the material addition of “ any of the 
buildings within the walls or limits of the hoſpital.” PER 
CORTIANM: This being a building within the limits of the 
hoſpital, not let nor yielding any profit, but in the occupa- 
tion of a neceſſary officer, comes under tae exemption of the 
act. 
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act. That there might be no ambiguity in the word ite, 
the legiſlature goes on to ſay, „any of the buildings within 
the walls or limits of the ſaid colleges, halls, and hoſpitals.“ 
None of the buildings, therefore, within thoſe limits, are 
OY unleſs they are charged as ſuch, in ſome other 
clauſe of the act, and no ſuch clauſe is to be found, —The 
tax muſt be either on the owner or tenant of the hoſpital, 
but the plaintiff 1s neither owner nor tenant. As to the ob- 
jection to the juriſdiction of the Court, on the ground that 
the Court has no juriſdiction in the preſent caſe, the ten- 
tieth ſection of the act having made the appeal to the com- 
miſſioners final; it is of no weight, for the appeal to 
the commiſſioners is only final, when the queſtion ariſes, as 
to the quantum of the tax, and whecher lands belonging to 
hoſpitals, &c. were aſſeſſed as ſuch in the fourth year of 
Milliam and Mary, or have been purchaſed ſince that time. 
— Judgment for the plaintiff | 


Leaſes. 


What perſons may demiſe. ]—The maſter of the rolls oy Wilſon, widow, 
rant as many concurrent leaſes as he pleaſes, during the laſt 5. 3 
| Sow years of a former leaſe, and may, at any time, take a Matter of the 
ſurrender, and renew for twenty-one years.— This was a Rolls, Mic. Ter. 
queſtion concerning the validity of two leaſes made by Sir? 3 3 1. 
Themas Clarke, late maſter of the rolls; one, in 1755 ; the? Bl. _ 
other, in 1762. A feigned iſſue was ſettled, and a ſpecial 
verdict found upon it. The ſpecial verdict found, that by 
the act of parliament, made on the 25th of April, anno 12 
Car. Regis, 24i. No. 49, after reciting that, “as former 
« maſters of the rolls had no power to grant leaſes for ſuch 
< terms as might encourage tenants to build and to repair, the 
« eftate was much out of repair; therefore, the maſters of 
ce the rolls for the time being were empowered to grant 
&« leaſes for forty-one years, to commence from the making, 
« reſerving twenty ſhillings rent at leaſt, for every parcel of 
* ground on which any new houſe ſhail be built, and the 
c uſual rent, where there is no proviſion for new building. 
« Provided that, after the premifes have been once letten, ac- 
« cording to the power aforeſaid, the maſter of the rolls ſhall 
& not grant, or make, any new or concurrent leaſe, until 
« within ſeven years of the exptration of the leaſe then in being, 
% nor for any leſs rent than upon the former leaſe, nar for any 
« longer term than twenty-one years. That, on the gth of 
October, 1738, Mr. Verney was made maſter of the rolls; 
and, on the 8th of March, 1740, demiſed the premiſes to 
poke | Ds | Robert 
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Robert Harley and Charles Frewen, for twenty-one years 


from the making, at 31. rent. That, on the 29th of May, 
1754, Sir Thomas Clarke was made maſter of the rolls; and 


on the gth of June, 1755, granted a concurrent leaſe of the 


premiſes to Charles Deaves and John Harriſon for twenty- 
one years from the making. Afterwards, on the 5th of 
January, 1762, Sir Thomas Clarke granted another leaſe of 
the premiſes to Samuel Seddon and Charles Deaves (who had 
ſurvived the ſaid Fohn Harriſon), reciting the leaſe of the 
8th of March, 1740, and that the ſame was within leſs than 
ſeven years of expiring, for twenty-one years from the 
making. — That Charles Deaves, by indenture bearing date 
the 4th of January, 1762, did ſurrender to Sir Thomas Clarke 
nine leaſes, dated the 29th of Auguſt, 1754, and thirty other 
leafes, dated the gth of June, 1755 (including the leaſe in 
queſtion), all which were granted in truſt for Sir Thomas 
Clarke, who had directed the ſame to be ſurrendered, and all 
his intereſt under the ſaid leaſes, or otherwiſe howſoever, 
to enable him to grant new leaſes : but that the ſaid ſur- 
render (though dated the 4th of January, 1762), was not, in 
fact, executed till the 5th of June, 1764. That Sir Thomas 
Sewwel, the defendant, was made maſter of the rolls on the 


4th of December, 1764. THE VERY SHORT STATE OF 


THE CASE IS NO MORE THAN THIS: Mr. Verney made a 


leaſe for twenty-one years, from the 18th of March, 1740, 


which would, conſequently, expire on the18thof March, 1761. 
Sir Thomas Clarke made a leaſe of the ſame premiſes on the 
9th of June, 1755, for twenty-one years, in truſt for himſelf ; 


and on the 5th of January, 1762, he made another leaſe of 


the ſame premiſes for twenty-one years, in truſt for himſelf. 
On the 5th of June, 1764, there was an actual ſurrender, 
duly executed and accepted, of the leaſe of 1755. Sir Thomas 
Clarke died. Sir Thomas Sewell, now maſter of the rolls, 
diſputes the validity of either of theſe two leaſes, of 1755, or 
1762. All this matter appeared at full length, upon the ſpecial 
verdict. Tur QUESTIONS were three: FIRST, Whether 
the leaſe, being made in truft for himſelf, was not a fraud 


upon the truft, and therefore void? sECONDLY, Whether 


the leaſe of 1702 was not void, becauſe there were more than 


ſeven years to run of the Jeaſe of x755? THIRDLY, If che 


leaſe of 1702 was void, whether the leaſe of 1755 was not 
abſolutely gone, either by the implied ſurrender in 1762, or 
the expreſs ſurrender in 1764? THE Court delivered their 
opinions ſeriatim. As to the firſt point, they held, that its 
being in truſi for himſelf was no objection. It makes no 
difference, with regard to the ſucceſſor; he will receive the 
accuſtomed rent; and, if the leaſe is in all other reſpects re- 
gular, it ſignifies nothing to the ſucceſſor, whether one perſon 
or another gets the beneficial profit upon it.—As 's a 
| CO 
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ſecond point (which turned upon the conſtruction of the a&t 


of parliament of 12 C. 2.), they all held, that the leaſe of 1762 


was a good, valid, and ſubſiſting leaſe- They thought that 
the words © zew” and “ concurrent,” which are uſed in 
the act of parliament, meant the ſame thing (except Mr. 
Juſtice Hewitt, who did not deliver any opinion on this 


queſtion). They did not think it neceſſary that the former 


leaſe muſt be run out within ſeven ace of its expiration, by 


effluxion of time, but that a former leaſe might be ſurrendered 


at any tune, and that a ſurrender was as much within the 
given power, and within the intention of the legiſlature, as 
ef uxion of time; and that they meant no more than to give 
every maſter of the rolls, for the future, a protection from 
being incumbered for a longer time than rwenty-one years, by 
the leaſes of predeceſſors. They thought, conſequently, that 
this leaſe of 1762 did not break in upon the power, as it does 
not charge the reverſion lon 1 twenty-one years in che 
whole. And it „ y Lord Mansfield, and by Mr. 


dae Hewitt, that as this eſtate was in houſes, it might 
1 


appen to be very inconvenient, if the tenants might not 
ſurrender their leaſes within leſs than the laſt ſeven years of 
their terms, in order to rebuild their houſes, in caſes where it 
might be neceſſary. And it ſeemed to be their opinion, that 
the maſter of the rolls might take ſurrenders, and make re- 


grants, fotzes quotzes ; and that his having executed the power 


once did not prevent him from repeating it.—As to the third 
point, they held the acceptance of the leaſe in 1762 to be 
an (1) implied ſurrender of the old leale in 1755. But they 
ſeemed to agree, that if the leaſe of 1702 had not been a good 
leaſe, then the acceptance of it would nt have implied a ſur- 
render of the former one of 1755. For, it was not reaſon- 
able in itſclf, nor could it be the intent of the parties, that an 
acceptance of a bad leaſe ſhould be an implied ſut render of a 
good one, This is not only agreeable to principles and com- 
mon ſenſe, but has been determined: it was ſo reſolved in the 
caſe of Lloyd and Gregory (which is beſt reported in Sir Vun. 
Jones, 405, 406), (2), If a ſuriender is intended for a par- 
ticular purpoſe, and that purpoſe, the only motive of it, fails, 
the ſurrender ought to fail too. Per Curiam : Judgment for 


the plaintiff, upon the iſſue on the validity of the leaſe of 


1762; and for the defendant, upon the iſſue of the validity 
of the leaſe of 1755. | 


The Court were all clearly of opinion, that a teſtamentary Roe ex dim. 
guardian of an infant cannot make a leiſe of the infant's? 
lands, and that a leaſe in ſuch caſe is abſolutely void. 1 Geo, 3. C. 
— | 2 Wils129, 13 


(1) V. Co. Lit. 338. Hutton, 104. Watt v. Maydewell. 


(2) See alſo the caſes cited at the end of Wait v. Maydenvell, in 


Hutt, 195. 
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Doe ex An. 
Collins v. 


Weller, 


_ Hil. Ter. 


7 Ter. Reft. 478. 


Leaſes. 

In ejectment for 2 meſſuage the queſtion turned on this 
point, viz. WHETHER a leaſe of the premiſes, from huſ- 
band and wiſe (under which laſt the leſſor of the plaintiff 
claimed), was a valid leaſe? It appeared, that in mo 


1771, Jane Palmer, afterwards Fane Butcher, being ſeiſed 
in fee, previous to, and in contemplation of, her marriage 


to Charles Butcher, by leaſe and releaſe conveyed the ſame 


to truſtces, and their heirs, to the uſe of herſelf in fee, until 
the marriage; aud, afterwards, to the uſe of herſelf for life: 
remainder to the uſe of ſuch perſons, and for ſuch eſtates, as 
the, notwithſtanding her coverture, ſhould, by deed or will, 
executed in the preſence of three witneſſes, appoiat : and, for 
want of ſuch appointment to herſelf in fee, the marriagetookplace, 
and the leaſe in queſtion was afterwards grunted by the huſband 


and wife, atteſted by two witneſſes only. 1 he huſband died, 


after which the wite received rent of the defendant for the pre- 
miſes accruing after the huſband's death. The wife died on 
the 4th of Dec. 1795, having, by a will, duly executed during 
the life-time of her huſband, and prior to the leaſe, deviſed the 
premiſcs to the leſſor of the plaintiff, in fee. Since her death 


the leſſor of the plaintiff, after 5 accepted rent from the 


_ defendant after the death of Mrs. 


utcher, gave him half a 
year's notice to quit,—[t was objected, by the defei:dant, at 
the trial, that the leaſe by the hutband and wife, of the wife's 
land, was not void as to the wife, but merely voidable after 


the was diſcevert 3 and that the wife had confirmed it by ac- 


cepting rent accruing after her huſband's death. The judge 
over-ruled the objection, and there was a verdict for the 
leflor of the plaintiff: BuT, PER CURIAM (on a motion 
for a new trial), The reverſion in fee being in the wife at the 
time of the leaſe executed, makes an end of this queſtion ; 
for the leaſe being only voidable, her receipt of rent, after 
her huſband's death, confirmed it (1); and her will, which 
was ambulatory till her death, cannot vary the caſe; for it 
could have no operation during her life-time ; and any act 
which was afterwards done by her, inconſiſtent with her 
will, was, pro tanto, a revocation of it: if, indeed, the queſ- 


tion had been upon the power of appointment, the leaſe, 


not being atteſted conformable thereto, could not have been 
ſupported in a court of law; yet, even then being granted 
for a valuable confideration, and merely defeCtive in point 
of form, a court of equity would have interfered, and di- 
rected a proper leaſe to be granted. In Rattle v. Popham, 
2 Strange, 992. though Lord Hardwicke, in a court of law, 
held himſelf bound to decide againſt a leaſe, not duly exe- 


cuted according to a power reſerved, yet Lord Talbet, pre- 


4 
— — 


(1) See Gocarigbt ex dim. v. Srraphan, ante, vol. II. p. 3 10. 
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ſiding in the court of Chancery, upon a bill filed by the 
leſſee, decreed the leaſe to be binding on the parties, and 
made the defendant pay all the coſts in law and equity, 
Rule abſolute. | | 
A tenant for life, and the reverſioner, granted a leaſe to Ludford v. 


A.; but the revertio!er being then an infant, did not execute 3 


it. A. entered and enjoyed, and two years after the death of 26 Geo. 3. pr, 
the tenant for life, the other leſſor (the reverſioner) being 1 Te, Rep. $6, 
then of age, executed tlie leaſe, and afterwards brought an 
action againſt the leſſee for breach of covenant: Bur the 
Court held, that upon the death of the tenant for life, the 
leaſe became totally void. — This was covenant, and the de- 
claration ſet forth a leaſe, dated the day of . 
whereby certain coal mines were demiſed by Fohn Brace- 
ridge Ludford (the tenant for life) and ohn Ludford (the 
reverſioner to the defendant, at a certain rent reſerved to 
the ſaid John Bracebridge Ludford, and his aſſigns, during 
his life-time ; and, after his deceaſe, in like manner for the 
remainder of the term to the ſaid Fohn Ludford, his heirs and 
aſſigns. The declaration then ſtated, that by virtue of the 
ſaid demiſe, the ſaid defendant entered, &c. That tlie ſaid 
* Bracebridge Ludford, afterwards, to wit, on the 1ſt of 
larch, 1776, died; and that he, the ſaid John Ludford 
(the plaintiff), after he attained his age of 21 years, to wit, 
on the iſt of February, 1779, at, &c. did duly execute and 
confirm the ſaid leaſe for the remainder of the ſaid term 
and then aſſigned five breaches. PLEAS: no rent in arrear 
to each of the five breaches; bthly, that the ſaid 7Fohn Lud- 
fird did not, at the time of making the leaſe, in the declar- 
ation mentioned by the ſaid J. B. Ludford, nor at any time 
during his life-time, nor for a long time, to wit, the ſpace 
of two years aſter his death, execute the ſaid leaſe; and that 
upon the death of the faid F. B. Ludford, the ſaid leaſe and 
demiſe did, before any of the rent and money in the ſaid de- 
claration mentioned became due or payable, to wit, on 
the ſaid iſt day of March, in the ſaid vear 1776, when the 
ſaid J. B. Ludford ſo died, ceaſe and determine, &c. There 
were two other pleas, Replication to the iſt, 29, 3d, 4th, 
5th, and 7th pleas; and ifſues thereon, General demurrer 
to the brh and 8th pleas ; and joinder in demurrer. For the 
_ plaintitf it was contended, as to the Gth plea, that the de- 
fendant was eſtopped by his indenture from pleading ſuch a 
plea, becauſe it was averring a fact contrary to the in- 
denture; though it might have been different if it had been 
by deed poll. But, ſuppoſing he is not eſtopped, there was 
no fact introduced into this plea to ſhew the date of the leaſe 
material; for that the material fact was, Whether there were 
any rent in arrear or not? For the defendant it was inſiſted, 
in ſupport of the fixth plea, that it appears on the recard, 
that Fohn Bracebridge Ludſord was tenant for life, and that 
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the plaintiff was the reverſioner. That the declaration ſtated 


that John Bracebridge Ludferd died on the 1ſt of March, 


Right ef of. 


Francis Baſſet, 
Efg. v. Thomas 
e& al. 


Mic. Ter. 


4 Geo. 3. B. R 


1 Burr. 142 


1776; and that the plaintiff, after he attained his age of 21 

ears, to wit, on the 1ſt of February, 1779, executed the 
3 conſequently, that the leaſe was not executed by the 
plaintiff till two years after the death of the tenant for life: 


J0 that it appeared, on the face of the declaration, that the 


Jeaſe was not executed as it imports to be. But this was, 
originally, a leaſe by the tenant for life: and was {uch a 
leaſe as he had no right to grant; for he could only grant a 
leaſe for his own life; and, the moment he died, the leaſe 
was at an end. PER CURIANM: There ought to have been 
a re-exccution by the leſſee after the father's death. This leaſe 
is abſolutely void, and the plaintiff need not have given notice 
in ejectment againſt the defendant. The Court cannot go 
on the doctrine of eſtoppel in this caſe, becauſe it is admitted, 
by the plaintiff's own ſhewing, on theſe pleadings, that the 
plaintiff did not execute till two years after the death off 
the tenant for life. Here A. was tenant for life, and B. 
the reverſioner; A. only executed a leaſe, in which they 
were both named; therefore, on A.'s death, it was totally 
void. Then it muſt be contended for the plaintiff, that, 
if B, executed it any time afterwards, it ſhould bind the leſſee. 
But the reverfioner can never ſet up ſuch leaſe againſt the 
leſſee, for it is not his covenant.— Judgment for the de- 
tendant. | 5 | 


Leaſing powers.) A power to make leaſes for years is to 
be liberally conſtrued. — This was a cafe reſerved upon an 
ejectment. It turned upon the conſtruction of a power: 
AND THE QUESTION was, „Whethe, the power was or was 
64 not well executed? on the following caſe. Fohn Pendarves 
Baſſet, being ſeiſed in fee, in conſideration of an intended 
marriage between him and Mrs. Ann Prideaux, conveyed to 
truſtees and their heirs, to the uſe of himſelf and his heirs till 
the marriage; then, of himſelf for life; remainder to the 
truſtees, to preſerve contingent remainders; and, after his 
own death, then rem:inder to ſecure a-rent-charge to his in- 
tended wile for her life; remainder, to the firſt and other 
ſons of the marriage, in tail male; remainder, to ſuch uſes 


as he ſhould, by deed or will, appoint ; remainder, for want 


of ſuch appointment, to the heirs of his body, in tail male 
remainder to his brother Francis Baſſet, the leflor of the 
plaintiff, for life; remainder to the fiſt and other ſons of the 
ſaid Francis Baſſet, in tail male; remainder to himſelf, his 
heirs and ailigns for ever: which ſeveral eſtates and limita- 
tions aforeſaid, are ſubject to a proviſo, © That it ſhould be 
cc lawtul for himſelf and Francis Baſſet, during their reſpective 
© lives, a d the ſon and ſons of their reſpective bodies, and the 
4 heirs male of {uch fon and ſons, and his own heirs male, 


Leaſes, 
* as they ſhould be ſeverally and ſucceſſively in the poſſeſſion 


« of the freehold by virtue of the limitations aforeſaid ; and 
& for the ſaid truſtees, and the ſurvivors and ſurvivor of them, 
6 and the heirs of ſuch ſurvivor, during the minority of any 
* ſuch fon or ſons, or iſſue male; at any time or times, by 
any deed or d-eds, to be ſigned and ſealed by him or 
« them r-ſpeCtively, in the of two or more credible 
ew itneſſes, to demiſe, leaſe, or grant, to anv perſon or per- 
« ſons, either in poſſeſſion cr reverſion, for one life, or for 
« two or three lives, or for any number of years determinable 
on the death of any one, two, or three perſon or perſons to 
ebe named in every ſuch leaſe, all or any part of the ſaid 
„ premites which hid been uſually ſo demiſed and letten; ſo 
“ as there ſhould be no more than three lives in being at an 
« one time, of, or on, any one leaſe or demiſe ſo to be made 
* and granted; a d ſo as upon every ſuch leaſe or demiſe fo 
„ to be made, there ſhould be reſerved ſo much or more 
& yearly rent as then was, or had been, given or received 
« for the ſame pre niſes within 20 years then laſt paſt; or a 
& propugtionahle rent, where & greater or leſſer part of any 
„farms or tenements, either ſeprately or apart, or together 
& with any other part or parcel of the ſaid premiſes or other 
„lands, ſhould be demiſed or he payable quarterly or other- 
« wiſe; and to continue during the eſtate and term thereby 
granted, and to be incident and go along with the reverſion 
te and remainder expectant on ſuch leales reſpeCtively, with 
« uſual covenants on the leſſee's part; and ſo as no ſuch 
ce leaſe ſhou'd be diſpuniſhable of waſte ; and fo as in every 
cc ſuch leaſe there ſhould be a condition of re-entry for non- 
« p1yment of rent, and for waſte; and ſo as every leſſee 
« thould execute a counterpart of ſuch leaſe. And it was, 
« by the ſaid indenture, declared and agreed, that all ſuch 
« leaſes, grants, and ſetts, as ſhould be made by virtue 
« thereof, ſhould be good, valid, and effe dual, in the law, 


« to all intents and purpoſes ; and that the reſpective leſſees, 


ce their executors, &c. ſhould and might hold and enjoy the 


“ ſeveral, &c. to them reſpectively demiſed, for the reſpec- 


e tive terms and eſtate for which ſuch leaſe ſhould be made.“ 
The marriage was ſolemnized in 1737; and the ſaid John 
Pendarves Baſſet died on the 19th of September, 1739, with- 
out making any appointment of the premifes; leaving his 
wife enceinte with a ſon, Wo was born on the 22d of May, 
1740, and was baptized Fehr Prideaux, and became en- 


titled to an eſtate tail in the premiſes, ſubjeC to the ſaid rent- 


charge to his mother, and ſuch other incumbrances as then 
affected the premiſes. By an order of the court of Chan- 
cery, Chriſtopher Hatokins, eſq. was appointed receiver; and 
was empowered to make contracts for leaſes for one, two, 
or three life or lives, or years determinable thereon, of all 


ſuch 
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ſuch parts of the ſaid eſtates as had. heen uſually ſo granted, 
and to fill up and renew the lives in the ſaid leaſes, and to 
receive the' fines payable thereon. In purſuance of which 
order, the ſaid Mr. Hawkins contracted with Nicholas Tre- 
frader, tor a leaſe of four fields, &c. parcel of the premiſes 
in queſtion ; which, by the death of Henry Pendarves, were 
then fallen into poſſeſſion ; for 99 years, if Mary, the wife 
of the ſaid Nicholas Treſidder, his fon, and Ann his daughter, 
or either o them, ſhould ſo long live; in conſideration of a 
fine of 1751. to be paid as hereinafter mentioned, and the 
yearly rent of 13s. 4d. and 13s. 4d. for a heriot, Ac- 
cordingly, by an indenture of leaſe, bearing date on the 
24h of June, 1742, and made between the turviving truſtees 
in the ſaid ſettlement on the one part, and the ſaid Nicholas 
FTreſidder on the other part, reciting the ſaid proviſo and power 
of cating in the ſaid ſettlement contained, and the appoint- 
ment of Mr. Hawkins as above mentioned, and the ſaid con- 
tract made by him with the ſaid Tygſidder, with the appro- 
bation of the maſter in chancery, the ſaid ſurviving truſtees, 
in purſuance of the ſaid power, and in conſideration of 871. 
108. then paid io Mr. Haw#:ns by Treſidder, and of 871. 10s. 
more, to be paid in fix months, and of the rents and cove- 
nants therejnafter mentioned, and with the approbation of 
the {aid maſter, demiſed, leaſed, and granted to the ſaid 
Nicholas Trefidder, his executors, admini::rators, and afligns, 
all thoſe four fields, &c.; to hold for 99 years, if Mary, the 
wife of the ſaid N. T. Nichelgs, his fon, and Aun his daugh- 
ter, or any of them, ſhould ſo long live; pong and paying, 
therefore, yearly, the rent of 13s. 4d. payable quarterly 
during the ſaid term, and 13s. 4d. in heu of a heriot, or 
relief, at or after the ſeveral and reſpective deaths of the ſaid 
Mary, Nicholas, and Ann; and alfo fepairing, &c. And 
in the ſaid indenture is contained a proviſo, that it the 871. 10s, 
ſhould not be paid within the ſtipulated time; or if the yearly 
ſum of 13s. 4d. or any other the ſaid reſervations and agree- 
ments ihould be behind and unpaid, and unpertormed, in part 
or in all, one year after the ſame ought to be paid or per- 
foi med]; cr it the ſai] N. T., his executors, &c. ſhall do or 
ſutfer any waſte on the ſaid premiies ; then it ſhould be law- 
ful to all and every perſon or perſons, who, for the time 
being, ſhall be entitled to the reverſion of the ſaid premiſes, 
to re-enter, ald the fame to have again, as in his and their 
former right and eſtate. And the ſaid Nicholas Trefidder ex- 
ecuted a counterpart of the ſaid leaſe : and the laſi-mentioneq 
871. 10s. was duly paid at the ſtipulated time. And NM. T, 
and Nzchzlas his ſon, are ſtil] living, Oa the 19th of May, 
1756, the ſaid John Prideaux Baſſet died an infant under 17, 
inteſtate, without iſſue, and unmarried: whereupon the 
leſſor of the plaintiff, who is remainder-man under the limi- 
| tations 
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tations in the ſettlement, and alſo heir at law to his nephew, 
the ſaid Fohn Prideaux Baſſet, and heir general to the ſaid 
Fobn Pendarves Baſſet, claims the premiſes in queſtion, b 

virtue of the ſaid remainder to him limited as aforefajd. 
Then the caſe ſtates, that there were contained in the deed 
of ſettlement, ſeveral tenements other than the Barton of 
Pendarves, which were enjoyed by the ſaid Fobn Pendarves 
Baſſet and his anceſtors, at and before the ſaid 11th of April, 
1737, by leaſing the ſame, from time to time, reſpectively, 
for terms of 99 years; each of ſuch terms being Anat 
reſpectively on the expiration of three lives: and that there 
were ſeveral other tenements in the ſaid deed of ſettlement 
likewiſe contained, which were, on the ſaid 11th day of April, 
and had been, before that time, holden of the ſaid Fohn Pen- 
darves Baſſet, and his anceſtors, to farm, by leaſes, at a rack- 
Tent. Then there are ſtated ſeveral old leaſes of the Barton 
of Pendarves, &c. as far back as Queen Elizabeth's time; 
and reciting others in Henry VIIIth's time; ſome for terms of 
years, and ſome for 99 years, determinable on three lives, at 
different rents; and that on the 15 h of September, 1631, the 
fee-ſimple of the ſaid Barton of Pendarves was conveyed to 
William Pendarves ; and, by him, afterwards (in 1738) to 
Samuel Pendarves; and, in 1738, on the death of Thomas 
Pendarves, came into the poſſeſſion of the ſaid Fohn Pen- 
darves Baſſet. And an indenture tripartite is ſtated, bearing 
date the 15th of December, 1638, whereby the ſaid Samuel 
Pendarves, in conſideration of natural love and father! 

affection to his ſecond ſen, Thomas Pendarves, and for his 
better advancement, livelihood, and maintenance, covenanted 
to ſtand ſeiſed to the uſe of the ſaid Samuel, for life; then, 
of the ſaid Thomas Pendarves, his executors, 8c. for 99 
years, if the ſaid Thomas, or any woman he ſhould marry, 
or any iſſue of his body ſhould ſo long live; paying yearly 
unto the heirs and aſſigns of the ſaid Samuel, the yearly rent 
of 41. payable quarterly; with covenants on the part of 
Thomas, © to pay the rent, and repair the premiſes.” It 
was ſtated, that the rent reſerved on the ſaid leaſe of the 
24th of June, 1742, to Nicholas Treſidder, is more than a 
propottionable part of the rent relerved for the whole Barton 
in the deed of the 15th December, 1638. The ſaid Francis 
Baſſet demiſed the premiſes to the plaintiff ; under which 
demiſe, the plaintiff entered, and was poſſeſſed: and, bein 

ſo poſſeſſed, the defendants entered, and ejected him. The 
queſtion was, „Whether the leaſe, _— date the 24th of 
«© Tune, 1742, and made to the ſaid Nicholas Treſidder, be a 
cc good and effeCtual leaſe, by virtue of the power herelu- 
ce before mentioned as part of the deed of ſettlement made the 
« 12th of April, 1737? and thereupon, * Whether the plain- 
« tiff ought to recover ?' - PER CURIAM: This is as plain 
2 caſe as poſſibly can be, on the part of the defendanc. Here 
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is an eſtate ſettled on a marriage, in ſtrict ſettlement ; and 2 
power reſerved to the guardians and truſtees for infants, © to. 
« demiſe, leaſe, and grant, for one, two, or three lives, or 
« for any number of years determinable on three lives in 
« being, any part, &c. uſually ſo demiſed, and reſerving the 
« uſual rent.“ Now there is no doubt but theſe lands had 
been uſually leaſed for lives; and the uſual profit made by 
fines. But it is objected, © that the laſt leaſe was made by 
« covenant to ſtand ſeiſed, &c.” A covenant “ to ſtand 
& ſeiſed,” entered into by the owner, is a leaſe. But it is 
ſaid, „ that this is by way of proviſion for a younger 
« child.” THE ANSWER is, that this is every day's ex- 
perience z nothing is ſo common as the making theſe leaſes 
for the benefit of younger children. And it would be very 
inconvenient were it otherwiſe, For if the truſtees were 
obliged to let the lands at a rack-rent, it might be quite incon- 
ſiſtent with the nature of theſe eſtates, " print; are derived 
from equity; and ought, even at law, to be conſtrued equit- 
ably, And this is the caſe of an infant tenant in tail; wha 
ſhall have all advantages of enjoying his eſtate. And theſe 
lands have been uſually fo demiſed, even from the time of 
| Queen Elizabeth —JUDGMENT for the DEFENDANTS. 
Goodtitle, lefſee Where there is a power to grant leaſes in poſſeſſion, but 
of Clarges, and not by way of reverſion or future intereſt, a leaſe per verba 
Fan, de preſents is not contrary to the power, although the eſtate, 
Nn. Ter. at the time of granting the leaſe, was held by tenants at will, 
22 Geo. 3. B. R. or from year to year, if, at the time, they receive directions 
ug. 54. from the grantor of the leaſe to pay their rent to the leſſee. 
Alſo under a power to leaſe all manors, meſſuages, lands, 
&c. ſo as there be reſerved as much rent as is now paid for the 
_ ſame, ſuch parts of the eſtate enumerated in the power as 
have never been demiſed may be let. 

The facts of this caſe were theſe : Maßbington, the laſt Earl 
Ferrers, was tenant for life, under a ſettlement made in 1741, 
in which there was the following power: „ That it ſhall be 
« lawful forthe tenants forlife, reſpectively, from time to time, 
& and at all times during their reſpective natural lives, and when 
« they ſhall reſpectively come into, and be in, the actual poſ- 
& ſeſſion of the ag, ar, manors and premiſes, by virtue of [the 
4% Iimitations aforeſaid, by indentures, under their hands and 
« ſeals, to demiſe all or any of the ſaid manors, meſſuages, lands, 
« tenements, and hereditaments, hereinbefore mentioned, or 
c any part thereof, to any perſon or perſons whomſoever, 
« in poſſeſſion, but not by way of reverſion or ſuture intereſt, for 
„ the term of 21 years abſolute, or any leſſer abſolute term; 
« or for any term or number of years determinable upon one, 
« two, or three lives, ſo as, upor every ſuch leaſe or leaſes, 
« reſpectively, there be reſerved and made payable, during the 
« continuance of ſuch leaſe or leaſes, reſpectively, to be in- 
% cident to, and go along with, the immediate reverſion, or 
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E remainder of the premiſes ſo leaſed, ſo much, or as great 
«* yearly rents as, or more than now is, and are paid and yielded, 
« or agreed to be paid and yielded, for the ſame, or propor- 
« tionably for any part thereof.” All the lands comprized 
in the ſettlement that lay in the pariſh of Sutton St. Anne's 
{except about thirteen or fourteen acres, and two or three 
cottages), were part of a large common field. In 1974, an 
act of parliament paſſed for incloſing this common, and an 
allotment was made to Earl Waſhington, in lieu of his intereſt 
in the common. On the 15th of March, 1775, before the 
incloſure took place, his agent, by his lordſhip's authority, 
ler the new allotted lands, by agreement in writing, to three 
perſons, Palmer, Branley, and Felley, at the value ſet upon 
them by the commiſſioners under the act of parliament, to 
_ occupy till the 10th of March, 1776. On the 17th of 
Auguſt, 1775, Earl Waſbington, by indenture, reciting the 
power demiſed to the defendant, Edrtha Maria Funucan, fqr 
99 years from Lady-day then laſt paſt, if ſhe ſhould ſo long 
live, at the yearly rent of 1341. (which was recited to be 
more than was paid for the demiſed premiſes, at the time of 
the ſettlement), all the manors and fiſhery, with the rights, 
&c. and the meſſuages, lands, &c. in Sutton St. Anne's, then 
in the occupation of Palmer, Bramley, aad Felley, as under- 
tenants of the ſaid Editha, or in whoſe poſteſhon ſoever the 
ſame then were, or had been. The defendant covenanted to 
pay half the land-tax (amounting to about 71. 108.) and the earl 
covenanted, for himſelf, his heirs, executors, adminiſtrators, 
and aſſigns, to free the defendant from tithes, and from levies 
and payments for the church. The rights to ſhoot and fiſh 
were reſerved to the leſſor, and thoſe in remainder. By the 
encloſure act, the lands were diſcharged from tithes, and 
an allotment in lieu thereof made to the rector. The manors, 
or manerial rights, had never been let before. The fiſhery 
had been let before, but was not at the time of the ſettlement. 
Since that time, it had been again let at 15s. The 134“. 
payable by the defendant, was about 3ol. more than the de- 
miſed premiſes had ever produced before. That part not 
comprehended in the agreement above mentioned, with 
Palmer, Bramley, and Felley, was, at the time of the leate, 
in the occupation of tenants at will. Ar the time of making 
the leaſe, the Earl directed the occupiers to pay their rent to 
the defendant; and they, accordingly, did pay her all the 
rent which accrued afterwards. Atter the death of Earl 
Waſhington, an ejectment was brought againſt Mrs. Funucan, 
to recover the demiſed premiſes, and a verdict found for the 
plaintift. But a new trial having been granted, the cauſe 
came on, before EYRE, Baron, at the laſt lent aſſizes for 
the county of Nottingham, who left it to the jury, Whether 
the attornment of the occupiers to the defendant, in conie- 
quence of the directions given them at the time of making the 
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indenture, did not amount to a ſurrender by them; and 
whether they were not to be conſidered as having become, 
thereby, parties to the leaſe; and as having put the defendant 
in poſſeſſion ? and the jury were of opinion with the defend- 
ant, aud found a general verdict for her. In Eaſter term, 
20 George III. a rule for a new trial was again granted; 
and, in that term, the caſe was argued by ſeveral counſel on 
a ſide. In laſt Michaelmas term it was again argued : AND 
THE Cour took time to conlider. Afterwards Ld MANs- 
FIELD, Cu. J. delivered the opinion of the Court, to the fol- 
lowing effect: There are three objections made to the va- 
lidity of this leaſe. 1. That it was a leaſe in reverſion : 
2. That the manors and fiſhery are not within the power, 

ecauſe they paid no rent at the time of the ſettlement . 
3- That the covenants are not ſo beneficial to the landlord as 
thoſe in the ancient leaſes.— 1. On the firſt head, it was con- 


tended, as to the old incloſed lands, that there is no ſuch 


thing now us a tenant at will; that Earl Ferrers could not 
have brought an ejectment for thoſe lands, without giving ſix 
months notice; and that whoever cannot maintain an action 
of ejectment, is not in poſſeſſion ; and, as to the new allotted 
lands, that there were ſeveral months of the term, under the 
agreement, ſtill to run. But three anſwers were given to this 
objection, every one of wliich, if valid, is deciſive. The 
firſt is, that the tenants agreed to this leaſe, and ſurrendered 
their poſſeſſion, before the execution of it, in order to make 
it valid. This was expreſsly left, by Mr. Baron Eyre, to 
the jury; who found, that the defendant was in poſſeſſion 
at the time of the execution. The ſecond anſwer is, that if 
the jury had not found the defendant to have been in poſſeſ- 
ſion, {till this would be good as a concurrent leaſe, For this 
Read v. Najh (1) was cited, where, under a proviſo to grant 
leates only for 21 years, a leaſe had been granted in 4 Phlip and 
Afarz tor 21 years, and afterwards, 18 Elix. a year before 
the expiration of the leaſe, another was granted, of the ſame 
premiſcs, for 21 years, to begin preſently, and it was held, 
that the ſecond leaſe was good. The reaſon given is a ſtrong 
one, viz, that the inheritance was not charged, in the whole, 
with more than twenty-one years (2). No authority was cited 
againſt this caſe, nor any anſwer given to the reaſoning in 
1, The words of 13 Elis. c. 10. as ſtrongly require eccle- 
flaſtical leaſes to be in poflethon, and not in reverſion, as 
thoſe in this, or any of the common powers to tenant for lif -; 
yet, in ihe caſe of Fo v. Coliyer (3), all the judges held, that 


— 


(1) B. K. T. 31 EI. 1 Leon. 147. (2) Leon. 148. 
(3) Crim. Scace. TJ. 25 El. 1 Anderſ. 65. The reporter ſays, © it 


« bad org depended in pudgment,” and the leaſe muſt have been granted 


ſorne time between 13 and 18 Ez, | 
| an 
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an immediate leaſe for 21 years, of premiſes, on which there 
was a ſubſiſting leaſe for four years, was good. The 18th of 
Eliz. c. 11. reſtrained the right to make ſuch concurrent 
leaſes, to caſes where the old leaſe had not more than three 
years to run. The third anſwer is, that, in reſpect of the 
power, all the ſubſiſting leaſes were leaſes at will; there was 
no out-ſtanding leaſe, as againſt the remainder-man; he 
would not have been bound to give the tenants notice to 
quit, but might have entered upon them immediately ; for, 
except in the caſe, of leaſes under the power (and theſe 
were not, in many reſpects, according to it), the poſſeſſion 
would devolve upon him the inſtant of the death of the tenant 
for life. Therefore, we are all of opinion againſt the firſt 
objection. 2. As to the ſecond point; powers are naw a 
common modification of property in land ; and, as ſuch, are 
to be carried into effect according to the intention of thoſe 
who create them. There is no ground, or reaſon, of equity 
or policy, between the tenant for life, and the remainder- 
man, for leaning on either ſide. It is apparent, from the 
ſtatutes of 32 Hen. VIII. and 13 Eliz. c. 10. that the legiſ- 
lature meant to confine the authority to let, to lands which 
had been formerly letten, and were capable of producing pro- 
fit. This is the true conſtruction, if not from expreſs words 
uſed, yet by neceſſary implication, In the caſe of Bagat v. 
Oughton, Fortes 332. 8 Med. 249. which has been much 
relied on, the nature of the thing ſhewed, that the power 
could not be meant to extend to letting the ancient manor- 
houſe at all; much leſs to letting it without reſerving any 
rent. In a family ſettlement of an eſtate, conſiſting of ſome 
ground, always occupied together with the ſeat, and of lands 
let to tenants upon rents reſerved, the qualification annexed 
to the power of leaſing, that the ancient rent muſt be reſerved, 

manifeſtly excludes the manſion-houſe, and lands about it, 
never let. No man could intend to authorize a tenant for 
life to deprive the repreſentative of the family of the uſe 
of the manſion-houſe. The words, in ſuch a caſe, ſhew, 
that the power is meant to extend only to what has been 
uſually let. By that means the heir enjoys all the premiſes in 
the ſettlement, juſt as they were held and enjoyed by his an- 
ceſtor, the tenant for life: he has the occupation of what was 
always occupied, and the rent of what was always let. We 
all, therefore, agree, as to the rectitude of the deciſion in 
Bagot v. Ouzhton, The nature of the thing ſpoke the in- 
tent, as forcibly as the moſt direct words could have done. It 
was demonſtration. But, where no intent appears, where 
nothing ariſes from the nature of the thing, the rule laid 
down by Lord HoLrT, in the caſe of //inter v. Loveday, as 
reported in Carthew, applies, viz. that where a qualinca- 
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tion is annexed to a power of leaſing, which, if obſerved, 
oes in deſtruction of the power, the law will diſpenſe with 
fach qualification (1).” So, in Cumberford's caſe, 2 Rol. 
Abr. 262. pl. 15. the reaſoning was, that, the power being 
to let all, it would go in deſtruction of the power to reſtrain 
the tenant for life from letting part, becauſe it had not been 
let beforez and it was there obſerved, that the caſe did not 
- reſemble leaſes under 32 Hen. VIII. and 13 Elix. Malter 
v. Wakeman, 1 Vent. 294. 2 Lev. 150. is another caſe equally 
ſtrong, Thus ſtand the authorities. Now, to apply them 
to the preſent caſe. The power is expreſs to demiſe the 
manors and fiſheries. They are particularly mentioned in 
the ſettlement, and the power goes to the whole. They 
pay, under this leaſe, as great a yearly rent, as at the time 


of the ſettlement, for they paid nothing then. The words, 


therefore, are complied with, and this objection could only 
ſtand upon intent.v But, we think, no ſuch intent appears. 
The manors are nominal—of no value—no object of yearly 
income. The fiſhery only worth 158. a year. They are 
convenient to the leſſce, living on the land, and of no ufe 
to the remainder- man. The right of ſhooting and fiſhing is 
reſerved to him. For my own part, I think the intent was, 
to give leave to demiſe all, reſerving as much rent, in the 
whole, as had been paid before; and, in fact, 3ol. more has 
been reſerved. 3. The third objection, as to the covenants, 
was not much relied on, and does not require much con- 
fideration. The power makes no mention of covenants. 


The ground, therefore, muſt be, that the preſent covenants | 


are a fraud on the power, by leſſening the value of the re- 
ſervation; but, on conſidering them fully, it appears, that 
what is thrown on the landlord, is compenſated by what is 
paid by the tenant. She is to pay half the land-tax. As to 
the church-dues, the covenant ſeems to be collateral, and not 
to go with the land, nor to bind the remainder-man ; re- 


ſembling a covenant for quiet enjoyment. But, if it did go 


with the land, there is no pretence of fraud on the power. 
The 3ol. is bond fide reſerved as an increaſed rent. What is 
ſtipulated, with regard to tithes, is of no conſequence, ſince 
none are payable. Upon the whole, we are all of opinion, 
that there is no ground for a new trial, The rule diſ- 
charged, | 
Pugh ef ur. A leaſe to hold from the date, or from the day of the date, 


1 * 0 may include the day of the date, and ſo be conſidered as a 
Mic. Ter. leaſe in poſſeſſion, and not to commence in future. — This 
18 Geo. 3. B. R. | | 

Cop. 714. — ——— 5 « . — 


(2) Carth. 427. 429. Mod. 147. 1 51. 
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was an iſſue, to try whether a leaſe made by one Godolphin 
Edwards to Elizabeth Pugh, the plaintiff *s wife, and only 
daughter of the ſaid Godolphin Edwards, by virtue, and in 
purſuance of, a power reſerved to him under his marriag 
ſettlement, was a good and valid leaſe: the power — 
was, to leafe the premiſes for any term or terms of years, not 
exceeding tiuenty-one years in poſſeſſion, and not in reverſion, 
remainder, or expectancy, reſerving the beſt improved rent, &c. 
The habendem of the leale made was in theſe words: © to 


hold to the ſaid Elizabeth, her executors, &c. from the day of 


the date of the ſaid indenture of leaſe.” The facts upon 
which a verdict was found for the pluintiff, ſubject to the 
opinion of the Court, were as follows: “ Godolphin Edwards 
« being ſeiſed, and in poſſeſhon, executed the leaſe, and a 
« counterpart thereof was executed by the leflee : the rent 
« of 571. reſerved by the leaſe, was the moſt and beſt im- 
« proved yearly rent that could be reaſonably had for the 
& premiſes; and the ſaid leaſe was, in every other reſpect, 
« made agreeably to the power reſerved to the ſaid Godolphin 
& Edwards, excepting in the commencement of the term in 
« the ſaid leaſe mentioned.” Uroxn wHicn the queſtion 
ſubmitted to the Court was, Whether the ſaid leaſe, being 
made to commence from the day of the date thereof, the ſame 
was a leaſe in poſſeſſion duly executed, according to the 
terms of the abovementioned power? And it turned upon 
this, Whether to commence from the day of the date in this 
deed, was to be conſtrued incluſive or excluſive of the day of 
its date? Lord MANSFIELD, Ch. J. delivered the opinion of 
the Court: I WILL FIRST conſider it as ſuppaſing this a 
new que{iion, and that there never had exiſted any litigation 
concerning it. In that light, the whole will turn upon a 
conſtruction of the particle from: the power requires no 
preciſe form to deſcribe the commencement of the leaſe ; the 
law requires no technical form; all that is required is only 
enough to ſhew that it is a leaſe in poſſeſſion, and not in 
reverſion ; and, therefore, if the words uſed are ſufficient for 
that purpoſe, the leaſe will be a good and valid leaſe, —In 
grammatical ſtrictneſs, and in the niceſt propriety of ſpeech 
that the Engliſh language admits of, the ſenſe of the word 
from muſt always depend upon the context and ſubject- mat- 
ter, whether it ſhall be conſtrued incluſive or exclulive of 
tne terminus à gus. If the parties in the preſent caſe had 
added the word incluſive, or excluſive, the matter would have 
been very clear. If they had ſaid, from the day of the date 
incluſive, the term would have commenced immediately; if 
they had ſaid, from the day of the date excluſive, it would 
have commenced the next day. But let us fee whether the 
context and ſubject- matter in this caſe do not ſhew, that the 
conſtruction here ſhould be incluſive, as demonſtrably as it 
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the word incluſive had been added, This is a leaſe made 
under a power; the leaſe refers to the power; and the power 
requires that the leaſe ſhould be a leafe in poſſoſſion: the 
validity of it depends upon its being in poſſeſſion, and it is 
made as a proviſion for an only daughter; he muſt, there- 
fore, intend to make a good ſeaſe. The expreflion, then, 
compared with the circumſtances, is as ſtrong, in reſpect of 
what his intention was, as if he had faid, in expreſs words, 
„] mean it as a leaſe in poſſeſſion? I mean it ſhall be 
ſo conſtrucd :** if it is fo conſtrued, the word “ from”? muſt 
b- mmclufrye. This conſtruction is to ſupport the deeds of the 
parties, to give effect to their intention, and to protect pro- 
perty: the other is a tubtiety to overturn property, and to 
defeat the intention of parties, without anſwering any one 
good end or purpoſe whatſoever; and though courts of 
juſtice are ſometimes obliged to decide againſt the conve- 
nience, and even acaiaſt the ſeeming right of private perſons, 

yet it is always in favour of ſome greater public benefit; 
but here to conſtrue & from the day of the date“ to be ex- 
clufive, can only be to defeat che intention of the parties, If 
ſvch a confiruction were right, it would hold good, ſup- 
poling the leifee had laid out ever ſo much money upon the 
eſtate, ard al! would be alike defeated, by a mere blunder of 
the attorney, or his clerk.—SECONDLY, I will conſider this 
queſtion upon the authorities, all of which thew the great 
uncertainty of the meaning, and the impoſſibility of putting 
an ablolute ſenſe to hold good in all caſes. The firſt caſe, 
in point of time, was in Mic. 4 El. Dyer, 218, b. Moore, 40; 
this was a queition that aroſe upon the ſtatute of inrolments, 
27 Hen. 8. c. 16. «hich fays, * that the inrolment ſhall be 
made within fix moiichs ext after the date of the deed.”? 
The inden ure in queſtion bore date the gth of October, 
1557; it was imolled in Chancery on the 21ſt of March, 
1558, which was the laſt day of the fix months, reckoning 
twenty-eight days to each month, and making the day of 
the date excluſive. The Court held, that the indenture was 
well inrolicd, and that the words, & next after the date of the 
aced.” were cxciulive of the day of the date. This deciſion 
was in tavour .nd in ſupport of the deed, otherwiſe it would 
have b-en void; and yet it has been determined, that in 
a no.e ot hau, payable ten days after fight, the day of the 
ſight is inc:ufive (Bellaſis v. Heſter, 1 Ld Raym. 281. 2 Lut. 
15 80), becauie of the tubjet-matiter, that there ſhould be no 
furi:-r time to make the demand; and yet after the day, and 
after fight, is preciſely the ſan,c in language. | he next caſe 
is Clayton's caſe, 5 C. 1. Mic. 27 El.; the point in queſtion 
was the meaning of the words, from henceforth, which were 
accounted nem the day of the delivery, and as much as to 
ſay from the making : but the Court held, that from the 
making was incluſive, and from the day of the making was 
: n 
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luſive.— The next is Tr. 39 Eliz. 5 G. go. Barwick's 
aſe, which was a demiſe of a freehold leaſe by letters 
patent, habendum a die confeftionts literarum patentium the 
day of the date was heid to be excluſive, and the letters 
patent therefore void. In Mic. 4 Fac. Cro. Fac. 135. Oſborn 
v. Ryder, from the date“ was held to be incluſive, and 


different from the time or diy of thu date, which is ex- 


cluiive. In Trinity term, 8 Fac. Cro. Fac. 258. Llew- 
ellyn v. Williams, it was held, © that from the date,” and 
meant both exactly the ſame 
thing, and both excluſive of the day. The next cafe, in 
order of time, is 'I'r. 9 Jac. 1. 1 Bulſ. 177. the very year 
afterwards ; and there it is ſaid by Fleming, that from the date 
includes the day, and from the day of the date excludes it. 
Now thus the caſes ſtand down to the 14th of James; 
they are yes and no, and a medium between them; but in Tr. 
14 Fac. 1 Rol. Rep. 387. 3 Bull. 204. Cote, Chief Juſtice, 
and the whole Court, in the caſe oi Bacon v. Waller, held 
agreeably to Llewellyna's caſe, Tr. 8 Fac. that from the date, 
and from the day of the date, meant both exaCtly the fame 
thing, and both were excluſive. —Thus it ſtood then for 
ſettled law, by theſe two folemnly adjudged caſes, that both 
meant exactly the ſame thing. So it ſtood, likewile, at the 
time of the publication of Cote's Comiientary on Littleton, 
which was about ten years afterwards; and ſo clear was 
Lord Cate in his opinion, that the point was ſettled by thoſe 
two judgments, that he adopts the judgment in poſitive 
words, without reſtriction or qualification ; and in Co. Lit. 
46. b. he lays it down as text Jaw, that both mean the ſame 
thing, and that both are exclutive. So it ſeems to have ſtood 
down to Trinity, 24 Car. 1; at that time mankind began to 


revolt at ſuch a doctrine: there, in the cafe of Corniſb v. 


Catuſey, Aleyn, 77. Stile, 118. in an action of debt againſt an 
executrix, the plaintiff declared on a leaſe, & from the any 4 
of the date,” for ſeven years. The leaſe was in theſe 
words: « from the day of the date, for the term of ſeven years, 
from henceforth, next, and immediately following,“ with a 
great many other words. It was contended, that though 


from the day of the date was excluſive, yet the words, from 


henceforth, &c. being added, made it incluſive: and this was 
objected as a variance between the declaration and the deed. 
The Court left it to the jury; the jury threw it back upon 
the Court, and brought in a ſpecial verdict, ſtating the leaſe 
verbatim: and then the Court held that, according to the 
authorities, from the day of the date was excluſive, and, there- 
fore, the plaintiff had miitaken his leaſe ; but, at the ſame 
time, they ſermed ſhocked at its being ſo; for, ſay the Court, 
« if there was a queſtion upon letters patent, like Barwick's 
caſe, to make the patent good, the jury might find they were 


made the laſt inſtant of the day.“ This they obſerved, to 
get. 
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et rid of the force of a wrong determination. Juft ſo Sir 
Lordley Wilmt nce did, in a caſe that came before him: 


he ett it to the jury to find that livery of ſcifin was made the laſt 
moment of the dav.— The authorities, therefore, of Co. Lit. 


ac. 258. were, at that time, 
grumbled at, as being againſt the ſenſe of mankind, againſt 
convenience, and againſt juſtice, and founded upon 1ubtieties 
that even the ſchoolm:n would have been aſhamed of. The 
doctrine they eſtabliſhed was, that both meant the ſame 
thing, and both were excluſive. With reſpect to their both 
meaning the ſame thing, unqueſtionably they are right; for 
whit is „the date?” The date is a memorandum of the 
day when the d-ed was delivered: in Latin it is datum, and 
datum tali die is deliv red an ſuch a day. Then, in point of 
la w, there is 1 faction of a d; it is an indie iſible point: 


46. b. Bacon v. Waller, 3 15 204. 1 Rol. Rep. 387. and : 


What is the day of the date? It is the day the deed is delivered. 


The date, therefore, beiug alſo defined to be the day the deed 
is deitvered, the date and the day of the date muſt be the ſame 
thing: the day of the date is only a ſuperfluous expreſſion. 
It is impofſib.e, in common ſenſe, to diſtinguiſh the one from 
the other; date does not mean the hour or the minute, but 
the day of delivery, and in law there is no fraction of a 
day.—As to the other point, that from ſhall, in all caſes, be 
conſtr. ed to be excluſive, it is contrary to the common 
ſignification of language: and for courts of juſtice to deter- 
mine words againſt the intention of parties, and againſt the 
generally-received ſenſe and acceptation of the words them- 
ſelves, is layiug a ſnare to entrap mankind, Uſage decides 
upon the force of language, and, with reſpect to this word, 
has imprinted on the underſtandings of men in general, in 
their tranſactions in life, the ſenſe that I now put upon it, 
whillt courts of lad underſtand it in a totally different ſenſe. 
— Thus it food de wn to the ſixth year of W. & M.; a caſe 
then happened of contiderable property, and not merely a 
queſtion of pleading. Hatter v. Afb, 3 Lev. 438. 1 Ld Raym. 
84. It aroſe upon a prebendal leaſe, to commence from the 
date of the indenture: the ſucceſſor wiſhed to avoid it, on 
the ground of its being a leaſe to commence in futuro. The 
coſe was ſeveral times argued ; againſt the leaſe, upon the 
weight of authorities; and in favour of it, upon the ground 
of the intention of the parties, ut res magis valtat quam pereat. 
After ſeveral arguments, Treby, Ch. J. at firſt, from the 
ſtrength of reaſon, was for ſupporting the leaſe; and then, 
ſtaggered by the weight of authorities, changed his opinion; 
but when the judgment was given he abſented himſelf. 
Powell, jun. at firſt followed the authorities, but afterwards 
came over to reaſoi: ; and, at laſt, it was agreed by Neville 
and the two Powell, that from the date ought to be conſtrued 
incluſive, and, therefore, that the leaſe was good. Now, 
| | though 
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though there was ſomething ſaid in the argument, as to the 
diſtinction between the date and the day of the date, the 
authorities ſaid they were the ſame; and vet this deter- 
mination went to the matter of right in the queſtion, and 


ſupported the leaſe. The next caſe after this was Trinity, 
11 W. 3. 1 Ld Raym. 480. It was upon a policy of in- 


ſurance, dated the 3d of September, 1697, upon the life of 


Sir Robert Howard tor a year, from the day of the date of 
the policy. Sir Robert died upon the 3d of September, 
1698, at one o'clock in the morning; and Holt, Ch. J. held, 
that from the day of the date was excluſive; but he held that 


the inſurer was liable, becauſe in law there is no fraction of 


a day, and Sir Robert died at one o'clock in the morning,. 


whereas, to vacate the policy, he ſhould hare lived till 
twelve o'clock at night. In that caſe there was no argument 
to be drawn from the ſubject- matter, for, in the policy, it was 
totally indifferent when it thould begin; the argument rather 
was, that it ſhould begin the day after: in the next place, 
it would have included the inſurance if it had begun that 
day. Lord Ch. J. Holt ſeems to have conſidered it as a 
favourable caſe for the inſured. otherwiſe he would not have 
h:+d recourſe to the old maxim of law, ihat there is no 
fraction of a day; he cited a caſe, 1 Salk. 44, anon. where it 
was held, that if a man lived to the eve of the anniverſary 


of his birth, no longer even than till one o'clock in the 


morning of that day, and made his will, by having en 
the verge of the day, it was the ſame as if he had complete 


the whole day, and the will was declared a good one: that 


exiſted as law; but Holt, in his application of it. turned 
it the other way. I look upon this caſe as of very little 
authority, there being no argument from the ſubject- matter. 
Another caſe happened ſince, in Hil. 4 Ann. Seignorett v. 
Noguire, 2 Ld Raym. 1241. In this caſe, upon a point in 
pleading, the whole Court held that, to aver that a contract 
was to commence with the day of the date, was the ſame thin 
as to aver that it commenced from the day of the date. Flt, 
Ch. J. faid, that from the date was ncluſtve, ani fo was the 
ſame as with the date, but that from the diy of the date 
was excl,ſive : but Powell ſaid, that “ from the date,“ and 
« from the day of the date, had been adjudged to be the 
ſame in the Common Pleas. That caſe in the Common 
Pleas is not to be found: it could not be the caſe of Hatter 
v. Af. But all the Court determined, that “ from the day 
of the date“ was the ſame as © with tie day of the date,” 
and incluſive. If “ from the date, therefore, is incluſive, 
it muſt be the ſame as © from the day of the date.“ There 
is alſo a caſe furniſhed from the notes of Mr. Juſtice 4/on, 
Thempſom v. V anbzek, before Ld Hardwicke, Mic. 1736 ; and 
the rule laid down by Lord Hardwicke in that caſe thews, 
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that he went upon the ſame principle, and reaſoned juſt as 
I do now, that the conſtruction muſt always depend upon 
the ſubject- matter. That caſe was never determined, but 
as it ſtood was this: it was an action on the ſtatute of uſury ; 


the declaration ſaid, “giving day of payment from the 26th.”? 


Upon the evidence it appeared, that the bond was given on 
the 27th. The queſtion was, Whether, as the declaration 


ſtated, © giving day of payment from the 26th, this was a 


variance? That depended upon whether the word from 


ſhould be conſtrued incluſive of the 26th, or excluſive. What 
Lord Hardwicke ſaid was this: The computation is to be 


made from the time of the act done; and, though there are a 
variety of conſtructions of the word from, yet it depends 


entirely upon the nature of the thing; and that it ſhould ſo 
depend is the right rule. The conſideration for the intereſt 
paid is giving day of payment: I think it includes the day, 
and my reaſon is, that it would be a ſtrange conſtruction to 


ſay, that the day of payment ſhall be antecedent to the time 


of advancing the money; ſo, ut res magis valeat quam pereat, 
it is incluſive ; but the caſe was never decided. Thus ſtood 
all the authorities down to the year 1743; there then hap- 
pened a caſe of great litigation in the Exchequer, which 
arofe thus: Lord Pembroke had got a leaſe from the crown, 


of a ſpot of ground in privy garden, and had built a houſe 


upon it at a great expence; the Counteſs of Portland had 
allo a leaſe of an adjoining ſpot, and had built her houſe next 


to Lord Pembroke's. There was another houſe belonging 


to the Ducheſs of Portland adjoinining Lady Portland's ; all 
three held under the crown. Between the three houſes and 
the river Thames there was a terrace, which had been part- 
of the queen's garden: neither of them thought of applying 
for the terrace, and it would have been thought invidious to 
have done ſo: it was to be in common.—Upon the circum- 
ſtance of this terrace, Lord Pembroke laid out a conſiderable 
tum of money upon his houſe : at the expiration, however, 
of her leaſe, the Counteſs of Portland applied to renew, and 
a new leaſe of fifty years was granted, in which, without 
notice to-Lord Pembroke, ſhe got the terrace inſerted and 
added. When Lord Pembroke heard of it he was much 
offended, but ftill more ſo at the uſe that was made of it, 


for the Counteſs planted trees, which, if they had gown up, 


ord Pem- 


would have intercepted Lord Pembroke's view. 


broke wanted to avoid this leaſe, not to take away Lady 
Portland's houſe, but to get back the terrace, and leave it in 
the ſtate it was before. Application was accordingly made 
to the officeis of the crown about it, and at laſt the attorney- 
genera] was directed to file an information for the terrace ; 
and an information was accordingly filed in the Exchequer. 
A variety of objeQtions were made to different flaws ſuppoſed 
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in the leaſe ; but the principal ole i014 was founded vpon 
the civil-liſt act, 1 rn. fat. 1. c. 7. directs, © that 
all leaſes to be granted of any of the c:owa lands ſhall be 
void, unleſs made to commence from the date, or mating; 
this leaſe was made to comm-nce from the day of the date, 
or making. Upon this it was argued for the crown, © that 
the date and the day of the making were incluſive, and that 
the act of parliament had expretsly declared the leaſe ſhould 
be an thoſe terms; but that from the day of the date was 
excluſive, and, therefore, the leaſe was void for the variance.“ 
On the part of the Counteſs it was contended, that “ from 
the date, and “ from the day of the date,” were both the 
ſame. Upon the argument all the cafes were cited that have 
been now cited, except the two I have mentioned. Sir 
Thomas Parker and Mr. Baron Reynolds were of opinion 
with the objection, that it was a void leaſe, becauſe it come 
menced in futuro. The two other barons were of a different 
opinion upon this point; but, upon another point, they were 
of opinion the leaſe was void: Sir Thomas Parker and Mr. 
Baron Reynolds to the contrary : ſo that, for different reaſons, 
they were all of opinion the leaſe was void. Upon a caſe, 
Doe ex dim. Bayntun v. Watton (1), this cafe between 


Lord 
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(1) Doe ex dim. Bayntun v. Watton, et al. Mic. Ter. 15 Geo. 3. B. R. 
Cowp. 189.—On the trial of this ejectment there was a verdi*t for the 
plaintiff, ſubje& to the opinion of the Court on the following caſe ; 
« Stucley Bayntun was tenant for life under the will of Jane Bayninn ; 
« and the will contained a clauſe, giving to Sucley Bayntun power to 
« grant leaſes for the term of twenty-one years, or under, or for any 
% number or term of years, determinable upon one, two, or three lives, 
« in pofſeſion, and not in rever/ion.” Stucley Bayntun, on the 21ſt of 
January, 1772, granted a leaſe of the premiles in queſtion to Anne Sur- 
man, to hold unto the ſaid Anne Surman, her executors, adminiſtrators, 
and aſſigns, FROM THE DAY OF THE DATE THEREOF, for and 
during, &c.—The plaintiff objected, that this leaſe, be ing made to com- 
mence from the day of the date, was a leaſe in reverſion, and not in poſ- 
ſeſſion, and, La not purſuant to the power. On the behalf of the 
defendant, the caſes cited in the above caſe of P/gb v. The Duke of Leeds, 
were mentioned, and likewiſe Freeman ex dim. Ycrnon v. Weſt, 2 Wils. 
165. and p. 77, infra. And A/hburftl, J. obſerved that, in that caſe, Mr. 
Juſtice //:/mot left it to the jury to ſay, whether they would not preſume 
that livery of ſeizin was made ſubſequent to the icate.—The counſel for 
the plaintiff contended, that the ditinftion which .univerſally prevails 
through all the caſes is, that a leaſe, to commence from the date, includes 
the day, but a leaſe, to commence from the day oft e date, as in the pre- 
ſent caſe, excludes the day of the leaſe; and the caſe of the Counteſs of 
Portland was cited, as in point. It was alſo obſerved, that the caſe cited 
from WW://on muſt be a miſtake. Ld MaxsF1ELD, Ch. J.—1 think it 
muſt be ſo, and the other authorities are, I am afraid, too ſtrong te get 
over; at the ſame time I am ſorry that there ever exiſted a deter- 
mination whieh avoided a fair leaſe, by conftruipg from the dav of the 
date to exclude the day of the date, becauſe it may be taken either way. 


E 4 It 


Leaſes. 


Lord Pembroke and the Counteſs of Portland was mentioned: 
upon memory, as the judgment appeared to me in ſo un- 
tavourable a light, I took it for granted, that the Court had 
been, as it were, compelied by the weight and force of 
authorities: but now, after having determined the caſe of 
Dee v. Watton, as I then did (out of a great veneration for 
Sir Thomas Parker, and becauſe I did not care to ſet up an 
opinion of my own mind againſt a ſolemn judgment), I 
change my opinion; my reaſons are as follows: I peruſed a 
very elaborate report of the Counteſs of Portland's caſe, 
intended, by Sir Thomas Parker, to have been inſerted in bis 
book of reports; the e I ſaw how the authorities ſtood, how 
the reaſoning ſtood, and [ likewiſe found another thing men- 
tioned in that cafe; it is this, the parties concerned had 
ſearched all the leaſes, from the time of the civil-liſt act, 
down to the moment of that upon which the queſtion was 
then in agitation ; and they were nearly half the one way, 
and half the other: eighty were granted “ from the date, or 
making,” and above ſeventy “ from the day of the date, or 
making :”* all theſe leaſes had paſſed the great ſeal, and 
likewiſe the ſeal of the Exchequer. The argument drawn 
from this circumſtance was, that uſage ſhould get the better, 
and prevail over the act of parliament, which was, in fact, 
an admiſſion at the ſame time, by implication, that “ from 
the day of the date” was contrary to the act. It ſtruck me 
in a different light, which is, that the queſtion turned upon 
the conſtruction of the Engliſh words, and what ſenſe they 
bore : if I was right, nothing can be ſo ſtrong, as that all the 
officers of the crown, who had been concerned in making 
theſe leaſes, looked upon the words as ſynonimous, and ſuf- 
tered them to paſs and repaſs unnoticed. It is demonſtration, 
that by uſing both indifferently they underſtood them to be 
both the ſame thing. I mentioned this to Sir Thomas Parker, 
and found my opinion ſupported by Sir Eardley Milmot. 
Sir Thomas Parker gave ſo far way to it, that he had doubts 
upon the determination; he therefore ſuppreſſed the report of 
The Attorney-General v. The Counteſs of Portland; and I 
would not have produced it upon this occaſion, but that he 
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It would have been a very right principle of law to have ſaid, if the one 
conſtruction will render the leale good, and the other will make it void, 
the conſtruction which makes the leaſe good ſhall prevail, becauſe it 
muſt manifeſtly have been the intention of all parties that the leaſe 
ſhould be a valid and effectual leaſe. I applaud Lord Chief Juſtice 
IWilmot, for leaving it to the jury to preſume livery of ſeizin the laſt 
moment of the day; and if this cafe could be determined that way, I 
certainly ſhould with for it, bur it cannot. As TO, ].—I think it a 
very hard caſe, but the authorities are too many to be got over. The 
caſe in Milſon muſt be a miſtake. Wes, J. and Abu, J. concurred. 
— Judgment for the leſſor of the plaintiff. ©: h 
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Has given me leave to mention his name, as approving of the 
preſent determination : this relieves me from the difficulty I 
{ould have had in differing from his authority. To con- 
CLUDE :—the ground of the opinion and judgment which I n 
deltver is, that © from” may, in the vulgar uſe, and even in the 
firie propriety of language, mean either incluſive or excluſeve ; 
that the parties neceſſarily under /tood and uſed it in that ſenſe, 
which made their deed eſfectual: that courts of juſtice are to 
conſtrue the words, ſo as to effettuate their deeds, and not ta 
deflroy them, more eſpecially where the words themſelves ab- 
firafedly may admit of either meaning. —If there was W 
more in the queſtion, than that all the law officers concerne 
had, in the abovementioned caſes, confidered the two expreſ- 
ſions as ſynonimous, that would be ſufficient to guide my 
opinion.—Let there be judgment for the plaintiff. : 


But if the leaſe of a tenant for life, who has power of Doe ex dim. 
Lady Cavan, 

k ; * 3 Ea. Ter. 
againſt the remainder- man. — On the trial of this ejectment 34 Geo. 3. B R. 
a ſpecial verdict was found, in ſubſtance, as follows: ins Ter. Rag. 567. 


leaſing under certain conditions, varies from them in the 
intereſt demiſed, or the rent reſerved, it cannot be ſupported 


April, 1685, Sir Wm. Pulteney, being ſeiſed in fee of the 
premiſes in queſtion, deviſed to his wife for life; remainder 


to his ſon, NPilliam Pulteney, for life; remainder to his 


randſon, William. Pulteney, fon of his ſaid fon, Milliam 
Pans (afterwards Earl of Bath), for life; remainder to 
truſtees to preſerve contingent remainders; remainder to the 
firſt and other ſons of his grandſon, William, ſucceſſively in 
tail male; remainder to the ſecond and other ſons of the 
deviſor's ſaid fon, William, ſucceſſively in tail male; re- 
mainder to the deviſor's ſon, John, for life; remainder to the 
deviſor's grandſon, Daniel, for life; remainder to truſtees, &c. 
remainder to Daniel's firſt and other ſons ſucceſſively in tail 
male; remainder co the deviſor's grandſon, Henry, for life; 
remainder to truſtees to ſupport contingent remainders, &c. 


with ſeveral remainders over, long fince ſpent ; remainder to 


the deviſor and the heirs of his body ; remainder to the deviſor's 
ſons, William, John, Charles, and Thomas, ſucceihvely in tail 
general, remainder to Henry Guy in fee. The deviſor alſo 

ave a power to his ſon William, or to any other perſon who 
ou become ſeiſed of rhe freehold under the limitations in 
the will, to leaſe all or any part of the premiſes “ for any 
number of years, not exceeding forty years, in poſſeſſion, and not 
in reverſion, ſo as upon ſuch leaſe there ſhould be a yearly reſerved 
rent, of three parts in four parts, to be divided according to the 
full improved value, &c. and fo that ſuch teaſe and leaſes were 
not diſpuniſhable of waſte,” It then ſtated, that the deviſor 
died in September, 1691, and that his ſon William became 
ſciſed under the will; and that, during his life, in February, 
1710, H. Guy deviſed the reverſion in fee of the premiſes in 


queſtion to Vn. Pulteney, the grandſon, tor life, with divers 
| remainders 
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remainders over. That Vn. Pulteney, the ſon, died in 171 f, 
leaving only two ſons, William Pulteney (the grandſon of Sir 
Milliam, and afterwards Earl of Bath) and Harry Pulteney, 
afterwards General Pulteney; and that William, Ea l of 
Bath, then became ſeiſed for lite, and allo of the ultimate 
remainder in fee under the will of H. Guy, The verdict 
then ſet forth an act of parliament, 5 Geo. 1. to enable the 
perſons who ſhould become ſeiſed under Sir Vm. Pulteney's 
will to make leaſes for fixty-one years in poſſeſſion, and not 
in reverſion, reſerving ſor the firſt year ſuch rent as the leſſor 
choſe, and for the remainder of the leaſe not leſs than three 
parts in four of the higheſt yearly rent that, at the time of 
making ſuch leaſe, could be gotten for the ſame.—lIt then 
ſtated, that Milliam Pulteney, the grandſon (Earl of Bath), 
in Auguſt, 1731, demiſed the premiſes in queſtion to B. 
Timbrell for ſixty years, in conſideration of 631. and of the 
annual rent of 101 25. 6d. being three parts in four of the 
higheſt rent that could then be had for the ſame. That in 
January, 1753, the Earl of Bath, and his ion, Lord Viſcount 
Pulteney, ſutfered a recovery of the premiſes in queſtion, the 
uſes of which were declared to be to the Earl of Bath for life, 
remainder to the uſe of ſuch perſon as he and his ſon ſhould, 
by deed, &c. appoint; and in default of appointment, to 
the ſame uſes, and upon the ſame truſts, &c. as they were 
ſubject to before the recovery. That in April, 1763, Lord 
Viſcount Pulteney died unmarried ; that in July, 1764, the 
Earl of Bath died without iſſue, having, by will, deviſed the 
premiſes in queſtion to his brother, General H. Pulteney, in 
fee; and that, before the goth of April, 1765, the term 
granted to B. Timbrell became veſted in Colonel Lambert. 
It then ſtated, that on the 30th of April, 1795, General 
Harry) Pulteney, who was then ſeiſed of the premiſes in 
queſtion, demiſed to Colonel Lambert for thirty-four years, to 
commence at the expiration of the former leaſe of ſixty years, 
in conſideration of 1351. and of the annual rent of 10l. 28. 6d. z 
but it was alſo flated, that in 1791 the premiſes in queſtion were 
reaſonably worth the yearly rent of 1121. clear of the land tax, 
and under the leſſee's covenants for repairing, inſuring from 
fire, &c. or the annual rent of r2ol. including thoſe; and 
that, in 1765, they were worth the yearly rent of 851. clear 64 
land-tax, repairs, &c. It then ſet forth, that in 1767 H. 
Pulteney died without iſſue, and that the heirs male of the 
body of Sir William Pulteney became extinEt ; whereupon 
Frances Pulteney deceaſed, the late wife of the leſſor of the 
plaintiff, became ſeiſed as the only daughter and heir of D. 
Pulteney, who was the ſurviving ſon and heir of hn Pu!- 
teney, the ſecond ſon of Sir V {liam Pulteney ; that, in 1782, 
Frances Pulteney died, on which the leſſor of the plaintiff 


became tenant by the curteſy, they having had a daughter; 
| that, 
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that, after H. Pulteney's death, the leſſor of the plaintiff, and 
his wife, Frances, during her life-time, and the leſſor of the 
plaintiff ſince, received, till the year 1791, the yearly rent of 
io]. 2s. 6d. from the defendant, who is the executrix of 
Colonel Lambert.—On the behalf of tle plaintiff it was 
obſerved, that it was not neceſſary now to diſcuſs a queſtion, 
which was formerly agitated, whether or not General Pl. 
teney had the fee- ſimple in the premiſes in queſtion at the time 
when he granted the leaſe in 1765, under the Earl of Bath's 
will, becauſe it had been already decided (1) that Lord Bath's 
will was not a due execution of the power which was velted 
in him, of appointing by deed; and, theretore, General Pul- 
teney's authority to grant leaſes was deiived from the will 
of Sir W. Pulteney, enlarged by the ſtat. 5 Ges. 1. THE 
COUNSEL, who was to have argued for the defendant, 
admitted, that if the Court conſidered the determination 
in C:wper, on Lord Bath's will, to be concluſive on that 
point, and that General Pulteney had, conſequently, only a 


power of leaſing under Sir V. Pulteney's will, and the act 


of parliament; the leaſe of 1765 was void, becauſe it did not 
purſue the power, in reſpect of the rent referved. PER 
CURIAM : if is impoſſible to get over the deciſion in the 
caſe alluded to in Cowper ; = then, as General Pultene 
derived his power of leaſing from the will of Sir V. Pul- 


teney, the leaſe granted by him in 1765 cannot be ſupported, 


becauſe it did not comply with the conditions impoſed. The 
objections to the leaſe are unanſwerable, but { can find none. 
General Pulteney had the power of leaſing on tao condi- 
tions: but he complied with neither; and, therefore, the 
leaſe granted by him is void. Judgment for the plaintiff. 


Under a power to a tenant tor life to leaſe for years, re- Poe ex dim. 
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ſerving the uſual rent and covenants, a leaſe made by him, Fllis and Med- 

containing a proviſo, that in caſe the premiſes thall be blown f 5 
down or burned, the leſſor ſhall rebuild, otherwiſe the rent 2) Geo. 3. BR. 
to geaſe, is void; the jury finding that ſuch a covenant is 1 Ter. Rep. 205. 


unuſual.— On the trial of an ejectment, a verdict was taken 
for the leſſors of the plaintiff, ſubject to the opinion of the 
Court on a caſe ſtated. Henrietta Ellis being ſeiſed in fee 
of the premiſes in queſtion, by her will, dated the 11th of 


February, 1783, gave and deviſed the ſame unto her brother, 


H. Ellis, for lite, without impeachment of waſte ; and, after 


his deceaſe, in caſe he died without iſſue, then to Fohn Ellis, 


one of the leſſors of the plaintiff, upon truſt to ſell the ſame 
for certain purpoſes therein mentioned, In which will is 
contained the following proviſo : “Provided alſo, and my 
& further will and meaning is, and I do hereby appoint, 


—_—— 


(1) Vide The Ear! of Darlington v. Pulieney, Coup. 260, inferted un- 
der the title POWERS, %u. 


- 


« that 
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e that it ſhall and may be lawful to and for my faid brother, 
„H. Ellis, from time to time, during his eſtate for life in 
« the reſpective hereditaments and premiſes aforeſaid, by 
„ inde:iture under his hand ani teal, o demife or leate the 
„ame, or any part thereof, to any perſon or perſons, for 
& any term or number of years, not exceeding twenty-one 


« years, to take effect in pofleſhon, and not in reverſion, or 


& by way of future intereſt, ſo as, in every ſuch leaſe or 
c ]:aſes, ere be reſerved and made auf half-yearly, 
during th: continuance thereof reſpectively, the beſt and moſi- 
& approved yearly rent, or rents, that can or may be gotten for 
« the ſame, without taking for any ſuch leaſe or leaſes an 

„fi, prem.um, or foregift; and ſo as none of the ſaid 3 
& be made diſc uniſpable of waſte; and that in every ſuch leaſe 
c there be contained USUAL AND REASONABLE COVE= 
« NANTS, and a clauſe of re-entry for non-payment of the 
« rent or rents thereby to be reſerved; and fo as the re- 
« ſpective leſſees execute counterparts of ſuch leaſes.” Henry 
Ellis, purſuant to the power, on the 1ſt of April, 1785, de- 
miſed the premiſes to the deiendant for twenty-one years; 
in which leaſe was contained a covenant on the part of the 


| leſſee, © to keep the premiſes in tenantable repair (accidents 


„by fire or tempeſt excepted), and to yield them up at the 
cc expiration of the leaſe to the perſon entitled, without com- 
« mitting any waſte, ſpoil, or deſtruCtion.” The leaſe alſo 
contained the following covenant on the part of H. Ellis, the 


leflor: „And alto, that in caſe the ſaid demiſed buildings 


c and premiſes, or any part thereof, with the appurtenances, 


„ ſhall be blywn down by violent ſtorms and tempeſts, or 


« burned down by lightning, or other accidental fire, during 
« the ſaid term; that then the ſaid H. Ellis, or his aſſigns, er 
« the perſon, or perſons, who, for the time being, thall be 
« entitled to the freehold and inheritance, his, or their heirs 
„ and eſſigns, ſhall and will repair or rebuild the ſame im- 
« medi-tely, or in default thereof, the ſaid W. Sandham, his 
« executcrs, &c. ſhall be at liberty to quit the aforeſaid premiſes, 
„and be forthwith diſcharged Fon payment of the yearly rent 
cc aforeſaid.” H. Ellis died in November, 1785 * 0p" 
1786, John Ellis fold the premiſes in queſtion to 7. C. 
Medwin, the other leſſor of the plaintiff, for gool. The 
jury fi und that the rent reſerved by the leaſe was an adequate 
rent for the premiſes in queſtion, and alſo that the firſt cove- 
nant was an uſual covenant on the part of the leſſee; but 
that the laſt covenant was an unuſual and unbeard- f covenant 
on the part of the leflor. THE QuEsTION was, Whether 
the leſſors of the plaintiff were entitled te recover? which 
turned upon the queſtion, Whether the inſertion of the ſecond 
covenant, which the jury have found to be unuſual, did not 
render the leaſe void? PER CVURIAM: A leaſe muſt be 

. seither 
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either good or bad in its creation. Here the particular terms, 
under which the power is given to the tenant for lite, are 

reſcribed in the power itſelt. He has the power of grant- 
ing leaſes, provided the uſual covenants are inſerted: but 
here it is expreſsly found that the covenant in queſtion is 
unuſual, Then the queſtion is, Whetier this avoids the 
leaſe itfelf, or only that particular covenant ? It being ex- 
preſsly required, that the tenant ſhould execute his power in 
a particular manner, that becomes a condition precedent, 
and if it be not complied with, the power never ariſes. In 
truth, he has no power to leaſe at all, unleſs it be executed in 
the form preſcribed; and, upon his death, the ieaſe is void, 
unleſs he has ſtrictly purſued the power. Here it is manifeſt 
that the leaſe was not made purſuant to the power, for it 
is not in the uſual form. This leaſe was void in its creation, 
and the reverſioner has a right to take advantage of it. 
Many caſes have decided the preſent queſtion, and particu- 
larly one from the Oxford circuit; there, an improper 
covenant was inſerted in the leaſe, executed under a ſpecial 
power, which it was determined avoided the leafe itſelf. 
It has been argued, that the covenant only is void; but the 
fame reaſon which avoids the covenant vacates the leaſe 
itſelf, becaufe it is not warranted by the power under which 
it was granted. The defendant's argument, if it prove any 
thing, proves this, that no leaſe, executed under a power, 
could be bad, except from the omiſſion of ſome covenant 
required, becauſe ench covenant, which is contrary to that 
power, might be rejected; but that would be contrary to all 
the adjudged: cafes on the ſubject. The leafe mult be taken 
to be good or bad on the face of it. Now this leaſe, on the 
face of it, imports to bind the reverſioner as well as the 
tenant for life; but, inaſmuch as the tenant for life has ex- 
ceeded the power, the leaſe cannot bind the reverſioner, and 
is therefore void. Another argument, which has been uſed 
for the defendant, is likewiſe without foundation; for a leſſee 
is obliged to pay rent, even though the premiſes ſhould be 
burned down.—Poſtea to the plaintiff. 

So where power was given to the tenant in poſſeſſion to let T. Pomery, 
all or any part of the premiſes, ſo as the uſual rents be reſerved, a Afiignee of J. 
leaſe of tithes, which had never been let before, was held void. legend 1 N 
— This was an action of covenant. The declaration ſtated, Executors of N. 
that by an indenture, dated the 3d of January, 1764, A. Grylls, Tr. Ter. 


Grylls, in conſideration of 3ol. demiſed to F. Pomery, a moiety 72 665. 


of the tithes of corn and grain in St. Nyot, in Cornwall, for 9 
years, if the plaintiff ſhould fo long live, to commence from, 
and immediately after, the deaths of F. Pomery and E. Car- 
lyan, at the rents of 198. payable quarterly, two capons 
yearly, aud a heriot of 40s. on the death of the plaintiff, he 


dying 
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dying tenant in poſſeſſion. That the leaſe contained a cove- 
nant by 4. Grylls, warranting title to J. Pomery, his execu- 
tors, &c. The declaration then ſtated the deaths of F. 


Pommery and E. Carly!m, on which the plaintiff became poſ- 


felfed of the moiety of the tithes. That one C. Grylls, being 
feifed in fee of the moiety of the ſaid tithes, by will, dated 


the 23d of April, 1726, deviſed all his manors, meſſuages, 


lands, tenements, and hereditaments, with their appurte- 
nances, to his wife Mary Grylls, for life; remainder to 
truftees to the uſe of Milliam Grylls, for life; remainder to 
the wie of R. Grylls, the eldeſt fon of Milliam, for life; re- 
mainde- to the uſe of his firſt, and other ſons, &c. in tail 
male; remainder to the uſe of M. Grylls (the leſſor), ſecond 
fon of VV. Grylls, for life; remainder to the uſe of his firſt, 
and other ſons, in tail male; remainder to the deviſor's own 
right heirs. That the deviſor declared his intent to be, that 
notwithſtanding any uſe or eſtate therein limited. it ſhould and 
mig bt be lawful to and for the ſaid W. Grylls, for and during 
the t:rm his natural life, and afterwards to and for all and 
every other perſon or perſons to whom the lands and premiſes 


aforeſaid ſhould, by virtue of the imitations aforeſaid, come and 


deſcend, as the fame ſhould happen, at his and their wills and 
pleaſure, from time to tie, ard at all times, by any deed or deeds 
indented, under their h 377 jon's reſpectively, to grant, de- 
miſe, and I. E ASE ALL, OR ANY OF THE SAID MANORS, 
PARTS OF MAN oRS, age, lands, tenements, and here- 

ditaments, to any perſon or pr 1113 whomfoever, for one, two, or 
three life or lives, or for the term of gg years, to be determinable 
en the deaths of one, twe, or three perſon or perſons, either in 
Poſſeffion or reverſion; so AS THE USUAL RENTS, and other 
y-arly payments, dues, reſervations, and beriots, be, from time 
to time, rejerved and made due and payable yearly, to 2 perſon 
and perjons to whom the next and immediate reverſion and in- 
heritan.e of the ſaid premiſes ſhould, by virtue of the limitations 
and uſes thereinbefore mentioned, from time to time, appertain 
and belong; and fs as there ſhould not be, at any one time, any 
greater or larger eſtate upon any ONE TENEMENT, or part e 

a tenement, ſo leaſed, demiſed, and granted, than for three lives, 
or for g9 years, determinable on the deaths of one, two, or three 
perſon or perſons, either in poſſeſſion or reverſion ; and ſo as ſuch 
teaſe or leaſes ſhould nit be made diſpuniſhable of waſte. The 
declaration then ſtated, that after the deccaſe of Charles 
Grylls, the ſaid Mary, William, and Robert Grylls, were 
ſucceſſively ſeiſed of the ſeveral and reſpeCtive eſtates above 
deviſed to them; and that R. Grylls, being io ſeiſed, on the 
29th of September, 1742, made the demiſe of the premiſes 
in the above indenture, mentioned for gg years, determinable 


(as is therein mentioned) on the deaths of J. Pomery and 


Elizabeth 
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Elizabeth Carlyn. That R. Grylls afterwards died, withont 
iſſue of his body; whereupon the ſaid Matthew Grylls be- 
came ſeiſed of the reverſion of the moiety of the ſaid tithes 
for the term of his life, the remainder thereof belonging in 
the manner by the above will limited; and being ſo ſeiſed, 
demiſed the ſame to the ſaid J. Pomery, in manner above ſet 
forth, and during the term therein, died without iſſue male of 
his body. That V. Grylls had no other ſons befides the ſaid 
Robert and Mathew. | nat e fter the death of Mathew, one 
Richard Gerveys Grylls, cl:uming title to the ſaid moiety, as 
right heir of Charles Grylls, the veviior, he being the grand- 
ſon of Gerveys Grylls, ti brother oi Charles Grylls, brought 
an ejectment againſt the preſent plaintiff for the recovery of 
the moiety of the ſaid tithes, inaſmuch as the ſaid Mathe 
had not good and ſufficient right, &c. to grant and demiſe 
the ſame, according to the form 214 etfe*t of the above 
leaſe; and, in Michaelmas term, 1785, obtained a judgment 
2gainſt the preſent plaintiff for the r covery thereof, who 
was t ercupon ejecied, &c. To this declaration the de- 
fendants pleaded, firſt, that the indentuvie was the deed of 
Matthew Grylls; adly, that Mathew Grylls had good and 
ſufficient right to grant and demiſe the fd tithes, according 
to the tenure and effect of the ſaid indenture ; and, 3dly, hat 
the plaintiff was not ejected, &c.: upon which iſſues were 
joined. At the trial a verdict was found for the plaintiff, 
ſubject to the opinion of the Court on the following caſe. 
Charles Grylls was, at the time of making his will, ſeiſed in 
fee of the moiety of the tithes, and of certain manors, lands, 
tenements, and hereditainents, and deviſed in the manner 
ſtated in the declaration. The indenture of demiſe, on 
which the action was brought, and a counterpart thereof, 
were duly executed, &c. Mary, Milliam, Robert, and 
Mathew Grylls, in the will mentioned, were reſpectively 
ſeiſed of the ſaid tithes, and died before the demite in the 
declaration in the ejectment herein mentioned. Robert 
and Matheio died without iſſue male; and WMilliam had 
no other ſon beſide the faid Robert and Mathew. At 
the time of meking the leaſe, on which this action 
was brought, there was no ſubliſting leaſe of rhe tithes. 
Richard Gerveys Grylls, the grandſon, being the right 
heir of the devior, btained a verdict in the ejectment 
on the 25th of Juiv, 1785; and, in the foilowing term, 
ſigned juigment, and ſued out his writ of habere facias poſ= 


ſefanem, which was duly executed. At the ume of making 


the will of Charles Grylls, p:rt of the premiſes thereby de- 
viſed in the manner ſtated in tae declaration, and not com- 
prized in tae leaſe on which this action is brought, had been 
uſually demiſed, reierving rents, aud other yearly payments, 
gues, reſervations, and heriots: but the moieiy of the ſaid 


tithes 


e 


— 


. 


= 


r 


* 


— * 
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tithes was never leaſed before the making of the will of Charles 


Gry!ls. The preſent defendaiits had notice of the ejectment, 
brought by the ſaid R. Gerveys Grylls, on the 11th day of 
July, 1585: that cauſe was tried at Bodmin on the 25th of 
the ſime month, and a verdict found for the leflor of the 
plaintiff, It was proved at the trial of this cauſe, that the 


value of the moiety of the ſaid tithes was gol. per annum: 


and it was contended, on the part of the plaintiff, that the 
mode of eſtimating the damage ſuſtained by him, if he were 
entitled to recover, was to aſcertain the value of the intereſt 
in the ſaid term contained in the indenture, on which the 
action is brought, at the time of the death of Mathew Grylls, 
and to add to the amount thereof the coſts of defending the 
ejectment, by which mode of eſtimation of the damages the 
fame amount to gool. On the part of the detendants it was 


* inſiſted, that the plaintiff was only entiiled to recover the ſum 


of zol. being the fine paid on the making of the leaſe, the 
intereſt thereof calculated to the time of the judgment, and 
the coſts of defending tne ejectment, which ſums amount to 
125]. 178. 2d, Fox THE PLAINTIFF it was contended, 
that he was entitled to recover, on the ground that Mathew 
Gry/ls had no power to make the leaſe in queſtion. Lord 


Kenyon, Ch. J. When 1 firſt read over this cafe I con- 


ſeſs I entertained no doubt upon the queſtion ; but when 
Comberford's caſe, 2 Rol. Abr. 262. pl. 15. was ſtated at the 
bar, J wiſhed to fee on what ground the Court proceeded 
in determining it. For it certain legal ideas be annexed to 
certain technical words, as in the caſe of limitations of real 
eſtates, it would be extremely dangerous to depart from 
the ſenſe given to them by the law, however apparent the in- 
tention of the parties might be to the contrary. Now in 
looking into that caſe, the rule will be found to be clear 
and undoubted : but the counſel, who argued Goodtitle v. 
Funucan (ante, 44), in ſtating Comberford's caſe, omitted the 
moſt important words, namely, that the intention of the 
parties was to govern. If that be the rule, and the judges, 
in conſtruing the particular words of different powers, 
have appeared to make contradictory deciſions at different 
tunes, it is not that they have denied the general rule, but 
becauſe ſome of them have erred in the application of the 
general rule to the particular caſe before them. For in all 


the caſes they profeſs to determine upon the intention of the 


parties. It is not neceſſary to go into all the caſes which 
have been cited; becauſe they are all arranged in Goodtitle 


v. Funucan, and the due effect given to them by Lord Man/ſ< 


field; from all which he at laits extracts the general rule, 


that the conſtruction of theſe powers muſt be governed by 
the intention of the parties. And in applying that rule to 
the caſe of Baggot v. Oughton, he ſaid “ in a family ſettle» 
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t ment of an eſtate, conſiſting of ſome ground always occu- 
& pied, together with the ſear, and of lands let to tenants 
«© upon rents reſerved, the qualification annexed to the power 
of leating, that the ancient rent muſt be referved, mani- 
« feltly excludes the manſi92-bouſe, and lands about it, never 
e let. No man could intend to authorize a tenant for life to 
« deprive the repreſentative of the family of the uſe. of the 
& manſion-houſe. The words in tuch a caſe ſhew, that the 
© power is meant to extend only to what has been uſually 
c let, By that means the heir enjoys all the premiſes in the 
& ſettlement, juſt as they were held by his anceſtor, the 
* tenant for life; he has the occupation of what was always 
& occupied, and the rent of what was always let.“ Now the 
whole of this reaſoning applies molt pointedly to the caſe be- 
fore us. Theſe tithes never have been let, but have always 
been occupied by the poſſeſſor of the eftate. Therefore I do 
not think that the caſe of Baggot v. Oughton can be diſtin- 
guiſhed from this in principle. That cafe afterwards went 
to the Houſe of Lords, though I do not find it in Bro, Parl. 
Cafes (1). This is the broad. ground on which I am of 
opinion that the leaſe in queſtion 1s not a valid one. There 
arc, indeed, other grounds upon which ſtreſs might be laid, 
to thew that this was the intention of the deviſor, if it were 
neceſſary to have recourſe to them. In the enumeration of 
the property to be leaſed, every particular mentioned is a 
corporeal hereditament; the word * hereditament”? is, indeed, 
ſufficiently comprehenſive, in its general ſignification, to in— 
clude tithes; but the other words, Which accompany it, 
thew the ſenſe in which it is to be taken here. Another cir- 
cumſtance is, that the leaſes are not to be diſpumihable of 
waſte; a proviſion which could not apply to tithes.” But I 
do not with to rely on theſe imall circumſtances, my opinion 
being founded on the general interition of the party, which is 
fairly to be collected from the other part of the caſe. For it is 
inconceivable that the deviſor intended, under the power of 
leaſing, to give authority to reduce the value of the tithes from 
30l. to 198. a-year. And, inde. d, according to the defendant's 
arguments, the leaſe would lizve been equaliy good it no rent at 
all had been reſerved. As the icale in queſtion, therefore, is not 
varranted by the power, it is void. ASHHURST, J.—The 
interence from all the decihons is, that the intention of 
the parties is to goveru the conſtruction Ot the power. Now 
here the maniteſt intention of the devior was, that nothing 
thould be demiſed but that which had been letten before; 
theſe tithes, therefore, could not be leaſed, becauſe the utual 
rent could not be reſerved, they never having been let before. 


— —u— 


a Moth. 


(1) It appears, from a note in 8 1-4. 38 1. that this judgment was 
aſhrmed in the Houle of Lords, | 


Vor. IV. Perhaps 
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Leaſes. 


Perhaps the deviſor had this reaſon for impoſing ſuch a te- 
ſtriction on the tenant in poſſeſſion, that, if no rent had been 
before reſerved for ſome part of the premiſes, there could be 
no guide for the future rent; and, therefore, the tenant, for 
the ſake of an immediate advantage to himſelf, might other- 
wiſe have made a beneficial leaſe, reſerving only a nominal 
rent. BULLER, J.—The part of Lord MMansfield's judg- 


ment, in the caſe of Goodtitle v. Funucan, which has juſt 


been read by my Lord, ſeems to be a judgment formed for this 
very caſe. For it is a teaſoning on the caſe where part of 
the eſtate is enjoyed in poſſeſſion, and part on leaſe; which 
Ld Mansfield conſidered fo clear as not to admit of a doubt. In 
all the caſes which Ld A7ansfield examined, the intention of the 
parties was the only point to be conſidered. The misfortune 


in Comberferd”s caſe was, that the Court relied on two words, 


ita quod, of little or no ſiguification in themſelves, but which 
were thought to have a technical conſtruction. In Walter v. 
Wakeman thoſe words received a ſimilar conſtruction, though 
manifeſtly againſt Lord Hale's opinion. In the caſe of 


Baggot v. Oughton the Court got rid of the words ita quod; 


for though the reſtriction in that caſe was to let at ſuch yearly 
rents, or more, as the ſame were then let at, yet they were the 


ſame in ſubſtance. And in Goodtitle v. Funucan, which was 


twice argued, it was ſaid by one of the counſel at the bar, that 
there was no difference whether the power were to leaſe, re- 
ſerving the ancient rent, or ita quod the ancient rent be re- 
ſerved : and the Court were of the ſame opinion. And the 
determination of that caſe proceeded on the intention of the 
parties. There Lord Mansfield ſaid the intent was apparent 
from the words of the power, and the nature of the property. 
Now from what was the intention collected? Firſt, from the 
expreſs power to demiſe the manor and fithery, which diſ- 
tinguithes that caſe from the preſent : that ſhewed that it 
never could have been intended to annex the reſtriction, of 
reſerving the uſual rent, to the demiſe of the manor, becauſe 
it had never been let before; next, from the value of the 
manor, which was merely nominal; and, gdly, from the 
{mallneſs of the fiſhery, which was worth only 158. per 
annum, and had been let once before, though it was not in 
leaſe at the time of the ſettlement; from whence the intent 
was concluded to he, that the party might let all the premiſes, 
reſerving as much rent in the whole as had been reſerved be- 
fore. That was a harth attempt by a young nobleman to let 
aſide tiie whole leaſe n account of the trivial article of the 


fiſheiy, which none of the parties to the ſettlement ever un- 


derttood was meant to be excepted out of the power of leaſing. 
In cht ca * the Court relied on the words at the end of 
the power r proportionably for any part thereof,“ though 
no notice is ax of It in the printed report. For thoſe words 

| thewed 
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ſhewed that it was the intention of the parties that the quan- 
tum of the rent, and not any particular part of the premiſes 
included in the ſettlement, was to guide the perion in exe- 
cuting the power. But in this caſe the deviſor did not int-nd 
that any part of the eſtate ſhould be let but that which had 
been ufually demiſed before. GRosE, J. allo agreed.— 
Poſtea to the plaintiff (1). 
And under a power of leaſing for one, two, or three lives, Doe «x dim. 
or, for any term of years determinable on one, two, or three William WIG 
lives, the three lives muſt be certain and co- exiſting. On the ans * 
trial of an ejectment a ſpecial verdict was found, ſtating, Tr. Ter. 
inter alia, the following facts. Sir J/adham Wyndham, Kt. 38 Geo. 3. E. R. 
one of the judges of the Court of B. R. being ſeiſed in fee of? Ter. Aq. iz. 
certain eſtates in the counties of Wilts, Bor and Somer- 
fer (whereof the premiſes in queſtion were part), and havin 
fix ſons, John, Hugh, William, Wadbam, Thomas, = 
George, on the 20th of December, 1707, demiſed the premiſes 
in queſtion, by indenture, beta cen himſelf, on the one part, 
and his two ſons, Madbam, then about five years old, and 
George, then about one year old, on the other part, their 
executors, &c. in conſideration of natural love * affection, 
and for their better advancement ; to hold the ſame unto the 
ſaid Jadbam, his executors, &c. from the deceaſe of Sir 
I. I. for the term of ninety-nine years, if the ſaid W .1dham, 
and any wiman whom he ſhould marry, and who ſhould be his wife 
at the time of his deceaſe, and any ſon of his body lawfully begotten 
or to be begotten, which ſhould be his eldeſt fon living, or in 
ventre ſa mere at the time of his deceaſe, or Mat that time he 
had no ſon bern, nor in ventre ſa mer-, then if any his eldeſt 
daughter ſhould be then living, or in ventre ſa mer ,; r any er 
either of thoſe three, viz. of the ſaid Wadham and ſuch his 
wife and ſon, if any, or daughter, if no ſon, at the time of hts 
deceaſe ſhauid ſo long live, remainder to the ſaid George, for 
the term of gg years (in the like manner as was before limited 
with reſpect to J/adham), yielding and paying, during the ſaid 
term, the yearly rent of twenty ſhillings ; with a proviſo that 
Sir //adham might revoke the ſaid term during his life. On the 
12th of December, 1668, Sir Maabam made his will, whereby 
SL he devited all his lands, &c. (including the premiſes in 
queſtion), in the manner therein mentioned; and died ſeiſed 
the 2 5th of December, 1668, not haviug revo! ed the leaſes; 
and, in 1745, the fee ſimple being veſted in John Myndhbam, 
by the means ſtated in the caſe, he, by indentures of leaſe 


| 8 


—— 


(1) The Court ſaid, tha: unleſs the counſel agreed upon the ſum to 
be taken as damages, they muſt neceffarily ſend the caſe back io a jury, 
to have the quantum of damages aſſeſſed; but, as far as they could hint 
any opinion on the ſubje&, they thought that the plaintiff ought only to 
rake the (mailer ſum ; on which it was agreed, that the Verdict ſhould be | 
entered fer 125). 178. 2d, | \ | 
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and releaſe of the 6th and 7th of February, 1745, conveyed 


the ſame eſtates to truſtees to the uſe of himſelf tor life, re- 


mainder to truſtees to preſerve, &c. remainder to his firſt 
and other ſons ſucceſſively in tail male; remainder to his 
daughter Aun U,, for life; remainder to William, fon of 
William IF. brother of the taid hu M. deceaſed, father of 
the ſaid John JF. dece ſed, in tail male; remainder to 
N adbam VV. another ſon of Iiuliam M. deceaſed, in tail 
male; with divers remainders to other male branches of 
the /Yyndhams in tail male, with remainder to his own right 
heirs: in which was contained the following power (on which 
the queſtion aroſe), that it ſhould be lawful jor the ſaid John W. 
party thereto, and the ſaid Ann W. the daughter, as they ſhould 
reſpeively be in poſſeſſion of the ſaid manars, lands, Ic. limited to 


bim and them reſpectively for life, as aforeſaid, by any deed in 


writing under his, her, or their hands and ſeals, for ſuch fine or 
other conſiderations as ta him, her, or them, might ſcem meet, to 
make any leaſe, and grant, by copy of court-roll, to any perſon or 
perſons, for one, two, or three lives, or for any term of years 
determinable upon one, two, or three lives, in palſaſſion, rever- 
fron, or remainder of ſuch part and parts, and ſo much only of the 
aid manors, lands, Cc. as were then demiſed or granted FOR 
ANY SUCH TIME; / as upon ſuch leaſe or grant there be re- 


ſerved, payable yearly, during the term, ſo much rent as was 


then reſerved or paid for the ſame, or mare, or a propertionable 
part, Oc. any thing contained to the contrary thereof in anywiſe 
nottbithſlanding; ailo to let any other part of the ſaid pre- 


miſes on rack-rent leaſes for twenty-one years or under. 


Before and at and after the deed of 1745, divers parts of the 
premiſes ſettled were on leaſes for ninety-nine years, deter- 
minable on three lives at the moſt, all the perſons for whoſe 
lives fuch leaſes were made being alive at the time of granting 
the ſame. The premiſes in queſtion were held under the leaſe 
of 1667, till the death of /Yadham I/yndbham on the 22d of 

September, 1783. John IVyndbam, the ſettler of 1745, died 
on the 27th of December, 17 50, leaving Aun /F. his only 
child, and Ann became ſeiſed for lite, remainier to Milliam 
W. in tail male. The ſaid William W. died the 2gth of 
December, 1762, ſeiſed of ſuch remainder, which deſcended 
to William IV. his fon and heir; he died the 12th of Septem- 
ber, 1786, and the remainder of which he Twas ſo ſeiſed de- 
feended to William W. the leſſor of the plaintiff, his eldeſt ſon in 


tail male, Ann W. on the iſt of May, 1751, married J. 


E. Arundel, whereby he became ſeiſed of the premiſes in 
right oi his wife for her life; aud being ſo ſciſed on the Gch 
of February, 1773, leaſed the premiſes in queſtion to C. P. by 
indenture executed by him and Ann his wife, ta hold the fame 
for ninety-nine years, if J. E. Arundel, and J. E. A. his for, 
Hould fo long live, ts commence on the death of Wadham W. 

elde 
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eAdeſt fon of George, one of the ſons of Sir Wadham, redden- 
dum to J. E. Arundel an Ann hrs wife, and the perſon to 
whom the reverſion ſhould belong, 20s. at Lady-day and Mi- _ 
chaelmas-day, with a proviſo for re-entry if the rent were not 


paid and there were no ſufficient diſireſs. On the death of 


HWadbam, the fon of George, C. P. entered, and was poſ- 
eld of the premiſes in queſtion. And on the 27 th of Septem- 
ber, 183, J. E. A. and Ann his wife, leaſed the ſame pre- 
mijes to the ſaid C. P. for ninety-nine years, if Thomas Ray- 
mond Arundel, their fon, ſhould ſ long live, to commence from 
ihe deaths of the fail |. E. A. the father, and J. E. A. the ſon, 
with the ſame r:ddendom as laßt mentioned. F. E. A. the 
tather, and J. E. A. and 7. K. A. the ſons, are living. 
nn Arundel died the th of April, 1796; on whoſe death 
tlie leſſor of the plaintiff, as heir male of the body of William 
IV. (his father and grandfather being dead), became ſeiſed of 
the premiſes, and demiled the ſame to the plaintiff, who en- 
tered and was-ouited, &c. THE QUESTION Mas, Whether 
that part of the eſtate comprized in the leale granted by Sir 
IVadbam JF. in 1667, to his younger children, is within the 
leating power of the deed of 1745. — PER CURIAM: The 
defendant's counſel is driven to ſupporc, by argument, that 
Mrs. Arundel had power to make the ſame kind of leaſe that 
Sir V. I yndham granted for the benefit of his children, 
otherwiſe judgment muſt be given for the plaintiff, In 
family ſéttlements, ſuch as that made in 1745, it is uſual to 
give a power of Je:i{t;ng upon lives ſuch parts of the eſtate as 
are held on lives, and to grant leaſes at rack-rent of ſuch 
parts as are let at rack-rent. Perhaps the power of leaſing 
inſerted in the deed of 1745 was ſuggeſted by the convey- 
ancer, who, in all probability, did not know that Sir . 
[jyndbam had, in the laſt century, demiſed part of this eſtate 
in the manner ſtated in the ſpecial verdict, The execution 
of the power by. Mrs. Arundel muſt depend altogether on the 
power given in the deed of 1745 ; the intention of the par- 


ties in that deed cannot be collected from the contents of the 


dee made in 1714. By the deed of 1745 the had the power 
to leaſe © for one, two, or three lives, or for any term of years 


determinable ubon one, two, or three lives, ſuch parts of the 


3, 


&* e/tate as were then demiſed FOR ANY SUCH TIME,” that is, 
for one, two, or three hves, or for any term of years de- 
terminible on one, two, or three lives. The leaſe to the 
detendan: having been granted by Mrs. Arundel of ſuch parts 
of the eſtate as were comprized in the proviſion made by 
Sir V. J//yndham for his children, the queſtion comes to this, 


Whether the leaſe granted by Sir V. HMyndbham were for 
one, two, or three lives, or for any term depending on one, 


two, or three lives? Now what is meant by a leaſe deter- 
minable on one, two, or three lives? The lives muſt be con- 
current; the eandles muſt be all burning at the ſame time. 
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Leaſes. 


But that was not the caſe with reſpect to the leaſe granted 


by Sir A. Myndbam; for that was determinable on the lives 
ot his ſon FVadbam, any widow left by that ſon, his eldeſt 
fon or eldeft daughter, and alſo on the lives of his own ſon 
George, and of his widow, and eldeſt fon or daughter. That 
certainly was not a leaſe determinable on one, two, or three 
lives; for, when one died, another was to ſpring up in his 
room; ſo that there might have been twelve lives on which 
the leaſe was to determine. If this were a leaſe depending 
on one, two, or three lives, they would be capable of deſig- 
nation: but they were not then known, or in . We are, 


therefore, clearly of opinion, that the power ot leaſing given 


bs yay ex dim. 
ate v. Churc 
Mic. Ter. 


17 Geo. 3. B. N. 


Cow/. 482. 


to Mrs. Arundel in the deed of 1745, was a power adapted to 


the ordinary courſe of ſettlements, and did not enable her to 
demiſe b leaſed by Sir W. Wyndham in 167) to his 
children, which were not leaſed for one, two, or three lives, 
or for any number of years determinable on one, two, or 
three lives, but for a longer duration, for ſeveral lives— 
Judgment for the plaintiff. | | 
A leaſe void againſt a remainder- man cannot be ſet up 


by his acceptance of rent. A tenant for life made a leaſe for 


twenty-one years, and, before the expiration of the term, 
died: the remainder-man in tail ſuffered the defendant to 
remain in poſſeſſion four or five years, received rent regu- 
larly during that time, and then gave notice to quit, and 


brought this ejectment. THE qQuUEsTION was, Whether 


this acceptance of rent by the remainder man amounted to a 
confirmation of the leaſe ; or whether, the leaſe being void, 
it was incapabl-: of confirmation? PER CURIAM: This is 
a void leaſe, and not void ble only; but if it were merely 
voidable, the acceptance of rent alone, unaccompanied with 
any other circumſtances, is not a ſufficient confirmation; it 
cannot be a confirmation, unleſs done with a knowledge of 
the title at the time, or unleſs the remainder-man hes by, and 
ſuffers he tenant io lay out his money in improvements, in 


confidence of continuing tenant : but here it is a void leaſe ; 


Doe, Leſſee of 
Simpſon v. 
Butcher, 
Mich Ter 


and, in general, a void leaſe is incapable of confirmation (1). 

So in this caſe it was alſo heid that a leaſe void againſt a 
remainder-man cannat be ſet up by his acceptance of rent, 
and {uffering the tenant to make improvements, after his in- 


x9 Geo. 3 B R. tereſt veſts in poſſeſſion Jervaiſe Newton, being ſeiſed in 


2 Deug. 50. 


fee of the lands in queſtion, deviſed them to Sir Michael 
Newton, for life, remainder to truſtees to preſerve contingent 
remainders, remainder to the friſt and other ſons of Sir 


Michael Newton in tail male, remainder to the leſſor of the 


plaintiff for life, remainder to his firſt and other ſons in tail 
male, with divers remainders over. 'Ferwaiſe Newton died 


Wy” — 


(1) See Goo drigbt v. Straphan, vol. II. p. 310. and p{26, ſupra. 


in 
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in 1728. Sir Michael Newton being ſeiſed of the lands in 
queſtion by virtue of the deviſe aforeſaid, by indenture of leaſe, 
dated the 2d of September, 173i, an conſideration of 1921, 
demiſed them to the defendant for the term of ninety-nine years, 
if the defendant, John Shirburne, and William Laſbury, or 


either of them, ſhould ſo long live. Sir Michael Newton died in 


1743 without iſſue male; and, on his death, the leſſor of the 
plaintiff entered on the premiſes, and was ſeiſed thereof for 
his life. John Shirburne died in 1767; and afterwards the 
leſſor of the plaintiff, by indenture of leaſe, dated the 30th of 
June, 1567, for the confideration of 3ol. demiſed the lands 
in queſtion to the defendant, from and after the deaths of the 
defendant, and William Laſbury, for the term of ninety- nine 
years, if hn Griffin ſhould io long live. Some time after- 
warde, William Laſbury died, and, thereupon, the leflor of the 
plaintiff, by indentuie of leaſe, dated the 29th of November, 


1769, in conſideration of the ſum of 3ol. demiſed the lande 


in queſtion to the defendant for another term of ninety-nine 
years, from and after the deaths of the defendant and Fohn 
Griffin, if Willam Wright ſhould ſo long live. The de- 
fendant paid his rent to Sir Michael Newton during his life, 
and after his death to the leſſor of the plaintiff, until ſeve- 
ral years aiter the granting of the laſtmentioned leaſe, and 
alſo paid a heriot to the leffor of the plaintiff, on the death of 
John Shirburne, and another heriot on the death of William 
Laſbury. The leſſor of the plaintiff, from time to time, ſum- 
moned the defendant, as his tenant, to do ſuit and ſervice at 
his manor court. The defendant, after the death of Sir 
Michael Neꝛoton, laid out conſiderable ſums of money in 
improving the lands. The leſſor of the plaintiff never queſ- 
tioned the validity of the leaſe granted by Sir Michael Newton, 
and the defendant had no notice of the defect of title of Sir 
Michael Newton to grant the leaſe, not being apprized of 


any defect till about four years before bringing the preſent 


ejectment, when an objecti n being made by the remainder- 


man to the power of Sir Michael Newton, and of the leſſor 


of the plaintiff, of granting leaſes for a longer time than their 
own lives reſpectively, the leſſor of the plaintiff offered the 
defendant to pay him back the conſideration- money of the 
reſpective leaſes granted by him, provided the defendant 
would account with him for the rents and profits received by 
the defendant from the time of the death of Sir Michael 
Newton, deducting what he had laid out on improvements; 
but the defendant refuſing to agcede to this propoſal, the 
leffor of the plaintiff gave him proper notice to quit the pre- 
miſes before bringing the ejectment. Reverſionary leaſes, 
pf the ſame nature as thoſe above. ſtated, are utually made in 
the weſtern counties of England, to commence not onl 


from the deaths of the perſons. named in the leaſe in poſ- 
F 4 | ſeſſion, 


71 
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ſeſſion, but alſo from the end, or other ſooner determination, 
of the leaſe in poſſeſſion. HE QuESTION was, Whether 
the original leaſc to the defendant was affirmed by any of the 
acts of the leſſor of the plaintiff, after the death of the tenant 
for lite? For the plaintiff it was contended, thit the leaſe 
having become abſolutely void on the death of Sir AMichaci 
Newton, none of the acts done by the leſſor of the plaintiff 
could re-eſtabliſh it. That this couid not have been done, 
even by the molt formal deed of confirmation, which could 
only operate on a voidable leaſe, not on one abſolutely void. 
And for this Goodraght v. Humphrys, in the Exchequer, was 
rclied on, as directly ! in point (I). Lord MANSFIELD, 
Ch. J. ſaid, there could be no confirmation of a thing ab- 
ſolutely void (2), but that the acts of the leſſor of the plaintitF - 
might operate as a new grant (3); however, he deſired it 
might ſtand over, and now, juſt before the riling of the 
Court, his Jordthip delivered the opinion of the Court, very 
ſhortly, i in favour of che leſſor of the plaintiff. He ſaid, chere 
did not appear to have been any intention, either to confirm 
the old leaſe, or to grant a new one. Both the leſſor of the 
plaintiff and the detendant had proceeded under a miſtake, 
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br and had ſuppolgd the original leaſe to be good, —Poitea to 

. be delivered to the pl. lintiff. 

3 Doe ex dim. But though a leafe, granted under a leaſing power, be void, 
T. Martin and if the femainder-man accept rent, as rent; ae the death of 
Jones V. Watts, 
H Ter. the tenant for lite, it is an admiflion that the defendant 7s his 


37 Geo. 3. BR. tenant, and then he is entitled to notice to quit. This was 
7 ic. Reſt 33. an eſectment to recover ſome premiſes in Bermondſey, in 
the county of Surrey. On the trial it appeared that 7. 
Martin, deceaſed, who was tenant for life under a ſettlement, 
with remainder in tail to . Martin, one of the leflors of 
q the plaintiff, had a power of leaſing the premiſes in queſtion 
4 | for twenty-one years in poſſeſſion, without finc, and at the 28 


1 — — 


| (1) Goodright, lefſ-e of Minne, v. Hunpbry June, Lady Bulkelcy, 
® hing been tcnant tor life, with 5 over ta tail to her firſt and 
oiher ions and daughters, ſucceſſively, and with power to her to leaſe 


0 for twenty-one vears in poſſeſſion, and not in ade a intermarried 
33 5 with Edward IW liams, who, without ber concurrence, demijed t6 the de- y 
AY © fendant, to hold from the feaſt of the Annunciation then next to come, 
$ | for ninety-nine years, determinable on three lives. The leſſor died, and 
38 afterwards Lady Bulkelry died, leaving Fane, her eideſt daughter, tenant 
288 in tail, who ſuffered a recovery, and afterwards married the lefor of the 


phintif.— Edward IWillianis received the rent reſerved during his life 
after his death, Eis widow, in like manner, received the rent, and granted 
receipts: be dungbler alja recaved the rent till her marriage, and ber huf- 
band for ſome time after 1he marriage; and a counterpart of the leaſe was 
4 found in his poſſeſſion. The Court were of opinion that the leaſe was 
2 void, and gave judgment for the plaintiff. 

| (2) Co. Litt. 295. b. 

(3) Sce Gondright, leflce of Carter, v. S:raphan, ante, vol. II. p. 310. 


rent; 
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| | rent; and that, in 1770, he granted a leaſe to Stubbs, under 
20 ham the defendant claimed for twenty-me years, at the annual | E 
| N rent of 36l. the premiſes being then worth bol. per annum. 
| | That F. Martin received the rent during his life-time ; 
| that, after his death, which happened June the 4th, 1794, 
Lane, who was authorized by T. Martin to receive rent for 
| him, received rent of the defendant for him, and paid part of 
it to the executors of F. Martin, and the reſt to T. Martin. 
| It was objected, on the part of the defendant, that, admitting 
the leaſe in 1779 to be void, the receipt of rent from the 
defendant by 7. Martin created a tenancy from year to year, 
| | and that the plaintiF could not recover, not having given the 
4D defendant notice to quit. Baron H:tham, who tried the 
cauſe, was of that opinion, and nonſuited the plaintiff. PRR 
Cp IAM (after a motion had been made to Tet aſide the 
nonſtir) ; All the cafes prove, that a leaſe, made by a tenant 
for life, which is void in its creation, cannot be confirmed h 
the reverfioner, but they do not ſhow that when ſuch @ leaſe 15 
abandoned, anther relation may not fubſoft between landlord and 
tenant, by the ane paying and the other receiving rent. Here 
one of the leſſors of the plaintiff received rent by his ſteward, 
ea nomine, as rent; if the defendant had been a treſpaſſer, no 
rent could have become due; it could only be paid as rent 
under the idea that the defendant was a tenant; and if he 
were a tenant the plaintiff cannot recover, not having given 
him notice to quit, It would be extremely unjuſt that a 
tenant, who occupies Jand, ſhould, after he has ſown it, be 
turned out of poſſeſſion by an ejectment without any notice. 
And it was in order to avoid fo unjuſt a meaſure that, ſo long 
ago as the time of the year-books, it was held, that a general 
occupation was an occupation from year to year, and that 
the tenunt could not be turned out of poſſeſſion without 
reaſonable notice to quit, 13 Hen. 8. 15. b. That rule has 
always preyailed ſince; and in times certainly as enlightened 
as theſe we ought not to depart from a rule which was ſo 
wiſely and juſtly ſettled; therefore this rule muſt be dif- 
charged, | 


Of kaſes in general. An agreement to grant a leaſe, where: Baxter ex dim, 
by the leffor did let and ſet for twenty-one years from a future eee lg, 
day, ſhall be a leaſe in præſenti, if the circumſtances ſhew the Hil. Ter. 
party's intent ſo to be.—On the 28th of November, 1760, 15 Geo. 3. C. B. 
John Abraball, being ſeijed as tenant for life only of one un- 2 Black. Ran. 973. 
divided moiety of the premiſes in queſtion, with remainder in | 
fee to his ſon, the leſſor of the plaintiff, and the other moiety 
being. veſted in Percival Lloyd, they, the faid Fohn Abrahall 
and Percival Lloyd, entered into an agreement (ſtamped with 
a 28. 6d. ſtamp), with regard to their reſpective moieties, 
with the defendaut Browne, whereby they agreed (inter r. 

| * * Wilt 
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ce with all convenient ſpeed, to grant a leaſe to the ſaid 


& Browne of, and they did thereby ſet and let to him, all that, 


* &c.” to hold for twenty-one years, from Candlemas then 


next, ai the rent of 290l. per annum, payable half-yearly to 
the leſſors; provided that the ſaid leaſe ſhall be void on non- 
payment of rent, alienation, &c. and that ſuch leaſe ſhall 
contain uſual covenants on the part of the leſſors and 
leſſee, and certain ſpecial ones therein mentioned; in one of 
which the words this demiſe occur. The ſame concludes 
thus, “ as witneſs the hands of F. A. P. L. and F. B.”— 
The defendant entered in purſuance of this agreement; and, 
on the 25th and 26th of May, 1768, 7ohn Abrahall being 


dead, the ſaid Percival Lloyd conveyed his moiety of the 


premiſes to James 4brahall, the leſſor of the plaintiff in fee. 


On the 29th of March, 1773, the leſſor of the plaintiff gave 


notice, in writing, to the defendant, to quit at Candlemas 


then next.—On the 2d of October, 1773, and the 1ſt of 


March, 1774, the defendant paid the leſſor of the plaintiff two | 
half-years' rent of 1451. each. THE qQuesTION was, If 
the plaintiff is entitled to recover the moiety which lately 
belonged to Percival Lliyd? PER CuRIam: This was 
clearly a good leaſe in preſent, with an agreement to execute 
a more formal and perfect leaſe in futuro (1). The operative 
words, let and ſet, are in the preſent tenſe. A reference is 
made to this demiſe. There have been fourteen years un- 
interrupted occupation under this inſtrument, and five or ſix 
of them ſince the leſſor of the plaintiff 's title accrued. He 
has accepted rent, and thereby given the defendant every 
reaſonable hope of his acquiefcence. Under ſuch circum- 


ſtances, if the words of the leaſe can import an immediate 


Googright ex 
dm. Hall v. 


Nic. Ter. 


20 Ged. 3. B. R. 
3 Ter. Rep. 462. 


legal demiſe, the Court will ſupport it as ſuch; and that it 
will is evident, from the caſe of Harrington and Wife, Co. 
Eliz. 486. 1 Roll. Abr. 847. Moor, 459. Noy. 57. which we 
have looked into and compared; therefore, let there be- 
Judgment for the plaintiff as to one moiety, for the defendant 
as to the other. . „ 

On the trial of this ejectment, a verdict was found for the 
leſſor of the plaintiff, ſubject to the opinion of this Court on 
the following caſe: Milliam Child, being ſeiſed in fee of the 
premiſes in queſtion, on the 28th of October, 1785, demiſed the 
ſame to one James Moſs, from whom the defendant derived 
title, © at the yearly rent of 10l. payable half-yearly, for and 
« during the full end and term of three, ſix, or nine years 
«© from the feaſt-day of St. Thomas the Apoſtle, next enſuin 
& from the date thereof, and to be fully complete and ned 
« on the ſaid feaſt-day of St. Thomas the Apoſtle, which ſhall be 


ck. 


— 


(1) Vide vol. I. p. 528. for caſes on agreements reſpecting leaſes. 
5 « determinable 


Keaſes. 


& determinable in the years 1788, 1791, 1704,“ in which was 
a covenant by the tenant, to repair during the term or terms 
thereby granted. On the 13th of June, 1786, William Child 
furrendered the premiſes in quettion to the leſſor of the 
plaintiff, who, on the 28th of May, 1787, was admitted 
thereto. On the 13th of December, 1788, the leſſor of the 
plaintiff ſerved the detendant with notice to quit, on or before 
the feaſt-day of St. Thomas the Apoſtle enſuing. PER 
CURIAM: In theſe caſes the intention of che parties ought 
to prevail, if it be not contrary to law. It is true, that there 
muſt be a certainty in the leaſe, as to the commencement and 
duration of the term; but that certainty need not be aſcer- 
tained at the time; for, if in the fluxion of time a day will 
arrive, which will make it certain, that is ſufficient: as if a 
leaſe be granted for twenty-one years after three lives in being, 


though it is uncertain at firſt when that term will commence, - 


becauſe thoſe lives are in being, yet when they die it is re- 
duced to a certainty, and id certum ef? guad certum reddi pateſt ; 
and ſuch terms are frequently created for railing portions for 
young children. Now in this caſe it is impoſſible to form 
any doubt reſpecting the intention of theſe parties. It was 
intended that this leaſe thould take effect for three years at 
all events, and that it ſhould be in the election of either 
of the parties to put an end to it at that time, or at the end 
of ſix years, giving reaſonable notice to the other, It is 
like a leaſe for a year, and ſo from year to year; where, if 
the leſſee with to determine it at the end of the year, he muſt 
give reaſonable notice to the other party. And though here 
either of the parties might have determined the leaſe at the 
expiration of the firſt three years, yet when the time elapſed, 
at which notice ought to have been given for that purpoſe, 
the leaſe could not be determined till the end of the next three 
years; conſequently, the leſſor of the plaintiff is not entitled 
to reco-er. It is a leaſe for nine vears, determinable by either 
of the parties at the end of the firſt three or ſix years (1).— 
Poſtea to the defendant. 


A demiſe of premiſes in Weſtminſter, late in the occu- Doe ex dim, 


pation of . particularly deſcribing them, part of which rag, ONE'S: Burt, 
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g . If 
a yard, does not paſs a cellar ſituate under that yard, which,.” Geo. 3. B. R. 
was then in the occupation of B. another tenaat of the leſſor. 1 Ter. Rep. 701. 


And the leſſor, in an ejectment brought to recover the cellar, 
is not eſtopped by his deed from going into evidence, to thew 


— 


— 


— 


(1) In Fergnſon v. Corniſh, 2 Burr. 1034. and 3 Ter. Rep. 436. n. a. 
on a leaſe for (even, fourteen, or twenty-one years, Lord Mansfield ſaid, 
« jt was at leaſt a leaſe for ſeven years; then, if be continnes, it is for 
« fourteen years , and if, at the end of that time, he ſtill continues, it is 
« for twenty-one years,” | 


that 


eales. 


that the cellar was not intended to be demiſed.— In an eject- 
ment for ea collar and wine-vaults in Weſtminſter, the de- 
fendarit claimed under a leaſe, from the leſſor of the plaintiff, 
of certain paris of a meſſuage, ſituated on the welt fide: of 
Swallow-ſtrect, deſcribed to be one room on the ground 
floor, and a cellar thereunder, and a vault contiguous and 
adjoining thereto, and three rooms, together with the ground 
whereon the ſame now ſtand, and together with a piece of 
ground on the north fide, particularly deſcribiog it, with an 
; exception of a right of wav; and the whole were defcribed 
to have been late in the occupation of 4 It was admitted, 
that the vault in queſtion was under this picce of ground, 
Which was a yard. —The detendant reſted his title on the 
maxim, that cus ef? ſolum, ejus ef? uſque ad celum & ad 
inferos. The leſſor of the plaintiff offered evidence to ſhew, 
that, at the time of. rhe leaſe, the cellar in queſtion was in 
the occupation of B. another tenant, and, therefore, that it 
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f could not have been the intention of the parties that it ſhould 
"bt paſs by the leaſe to the defendant, ard that the deiendant had 
* not claimed it till after the expiration of that leaſe. Ihe 


| defendant's counfel objected to this evidence, becauſe the 
5 leſſor of the plaintiff was eſtopped, by his deed, from ſayings 
1 it was not meant to paſs. Br BULLER, J. was of opiniorf 
4 that the evidence was admiſſible; and the plaintiff obtained # 
; verdict, with liberty to the defendant to enter a nonſuit, if the 
objection were well-founded, Cauſe was ſhewn againſt a 


. rule for entering a nonſuit. PER Cx TAM: It appears 
1 | plainly from the evidence, that this objection 1s againſt the 
. juſtice of the caſe; for it was not iu the contemplation of the 
3 parties, at the time of the leaſe, to paſs the cellar; and it 
1 appears that, for three or four years alter the defendant's leaſe, 
© the lefior of the plaintifF received rent from the former tenante 
* of the cellar. The only queſtion is, Whether the Court are 
NH : abſolutely bound, by the terms of this leaſe, to put the con- 
Þ ; ſtruction on it tor which the defendant contends. Now it 
„ ſeems, that the conſhruction of all deeds muſt be made 
* with a reference to their ſubject-matter. And it may be 
1 neceſſary to put a different conſtruction on leaſes made in 
. populous cities, from that on thoſe made in the country. 
#1 | We know that in London different perſons have ſeveral 
= 85 frecholds over the ſame ſpot; different parts of the ſame 
* hovſe are let out to different people. That is the caſe in the 
inns of court, Now it would be very extraordinary to con- 
= tend, that if a perſon purchaſed a ſet of chambers, then leaſed 
* | them, and aiterwards purchaſed another ſet under them, the 
* after-purchaſed chambers would paſs under the leaſe. In 
* the preſent caſe, conſidering the nature of this property, it 


was proper to let in evidence, to ſhew the ſtate and condition 
of it at the time When the leaſe was granted. Prima facie, 
c N indeed, 


Leales. 


indeed, the property in the cellar would paſs by the demiſe; 
but that might be regulated and explained by circumſtances; 
therefore, conſidering all the circumſtances of this caſe, it 
was proper to receive the evidence offered at the trial, which, 
when received, proved tinat the cellar was not intended to be 
paſſed by the demiſe to the defendant.— Where there is a 
Conveyance, in general terms, of all that acre called Black- 
acre, every thing which belongs to Black-acre paſſes with it; 
and there the rule which has been mentioned, prima facie, 
obtains: but whether parcel or not of the thing demiſed is 
always matter of evidence. Suppoſe the premiſes in queſtion 
Had been the inheritance of another perſon at the time of this 
demiſe, inſtead of their being in leaſe, they clearly would nor 
have been parcel of this demiſe. Ihen their being in leaſe 
to another perſon under this plinatt cannot vary the queſ- 
tion, whether parcel or nat. In the next place it is very 
clear, on inſpecting the leaſe itſelf, theſe words cannot 
receive the general conſtruction of the law. This is a leafe 
of a part of a meſſuage, conſiſting of one room on the ground 
floor, with a cellar thereunder : now, it the argument tor the 
plaintiff would hold, the cellar wauld have paſſed with the 
room on the ground floor, without particularly {ſpecifying it. 
Then a deſcription of another part of the premites is, “of 
ground, together with three rooms witch ſtand on it,“ 
which ſhews, that the parties have particularly deſcribed 
every thing which was intended to pafs. "Then follows a 
demiſe of the yard deſcribed with the ſame particularites, 
ſpecifying the abuttals and the dimentions. It might as well 
be conterided, that a leaſe of a houſe in the Adelphi would 
paſs the warehouſes underneath ; but it would be the greateſt 
injuſtice to put the general confiruction of law on giants of 
the houſes in that buiiding; for we all know e that thoſe 
houſes are held under titles entirely diſtinct from the cellars 
and warehouſes underneath.— Rule diſcharged, 


77 


A leaſe for lives, to begin from the day of the date thereof, Freeman ex &. 


* 


and ſeiſin delivered afterwards, is good, ant 1 


hall not be eie; gms 
to convey a freehold to commence in . On the trial ine, ty 


of this ejectment, it appeared in evidence, that the dean and; Geo. 3, CB. 
chapter of Worceſter were ſeiſed, in rig't of their church, 2 t. 105. 


of one of the manors of Chariton, in thc ſaid parith of Crop- 
thorne ; and being ſo ſeiſed, by iudentufe, bearing date the 
26m day of November, 1750, between the dean and chapter 
of the one part, and the plaintiff's leſſor on the other part, 
the dean and chapter, tor a valuable contideration, granted 
the ſaid manor of Charlton (of which the piemites in quel=- 
tion are part) to the plaintiff's leilor, to hold to him and his 
heirs FROM THE DAY OF THE DATE THEREOF, for the 
lives of three perſons who arc {till living, under the yearly 
rents therein reſerved; and in the leaſe power is given by 

ihe 
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Leaſes. 


the dean and chapter to William Bund, as their attorney, to 
take poſſeſſion of the premiſes, and to deliver ſeiſin thereof 
to the pAaiutitf's leflor, according to the tenor, effect, and 
true meaning of tLe ſaid leaſe; in purſuance of which power 
ſeilin was delivered of the premiſes, by the ſaid William Bund, 
to the plaintiff's leſſor, on the 28th day of May, 1751. It 
was objected, on behalf of the defendant, that this is a leaſe 
of a freehold, and, being made to commence in Futuro, is 
therefore void. AND THE QUESTION for the opinion of 
th: Court is, Whether this leaſe, as it is made to commence 
from the. day of the date thereof, and ſeiſin being afterwards. 


delivered on the 28th day of May following, is good or not? 


Per CURIAM: We muſt not overthrow eſtabliſhed prin- 
ciples of law. That a freehold cannot be conveyed to paſs 
in futuro is a certain principle, and was grounded on the 
feudal law; for, if a freehold could paſs to commence in 
futuro, there would be an abeyance; and want of a tenant 
againſt whom to bring a præcipe; and the law will not ſuffer 
the land to be in abeyance a ſingle day, if poſſible to prevent 
it; for, if it might be without a tenant of the freehold for one 
day, why not for a year, or fifty years? indeed, at this day, 
there is not ſuch abſolute neceſſity that there ſhould be an 
actual tenant of the freenoid as formerly, when rea! actions 
were the only way of trying titles to land, and which real 
writs can only be brought againſt the tenant of the freehold, 
becauſe at this time, and for 200 years paſt, the fictitious 
action of ejeciment againſt the tenant in poſſeſhon is, and 
has been, the univerſal practice of trying titles to lands and 
tenements ; aud, therefore, if ever there was a caſe where the 
aſtutia of judges (to overlook niceties in the law, ard to get 
over dificulties of firſt pru.ciples which ſtood in their way), 
was commendable, this 1s that caſe. The old principle of 
law, that a freehold cannot paſs to commence in futuro, has 
no good reaſon or ground to ſtand upon at this day; but, 
without ſaying any thing againſt that old law, we may in this 
particular caſe, with the authority of our fo: ofathers, deter- 


mine this to he a good leaſe. The objection to it is not 


much to be favoured; it is to overturn a deed made upon 
goo! conſideration; it would make void a great number of 
church leaſes, which are penned in the ſame way, and occa- 
fon much inconvenience ; ut res magis valeat quam percat 
is a gow ground for us to {t.nd upon, and, therefore, we are 
of opinion with the caſe in Moor, 637, 759, that the freehold 


remained in the dean and chapter after the date and making . 


of the leate,. and until ſeiſin was delivered by the attorney to 


the vlamift's teffor, according to the tenor, effect, and true 
meaning of tie {aid teaſe, and then, and not before, the 


Jreebls paid out of the dean and chapter to the plaintiff 's 


lefior. The {very of ſeifin is the only powerful operative 
| tranſaction ; 


Leaſes. 


trauſaction; for if, in this caſe, nothing had been ſaid of 


livery, either in or dehors the deed, nothing would have paſſed 
by the leaſe till the day of judgment. Courts have deter- 
mined, that if livery be made by the leſſor himſelf after the 
date in the deed, it ſhall control the expreſs-day in the deed, 


and make ſuch a leaſe as this fhabendum a die dats) good; 


what difference, therefore, can there be between this, and 
when it is done by the leſſor's attorney, according to the 
tenor, effect, and true meaning of the leaſe, ſix months after 
the date, as is ſtated ? No difference at all. Vide Palm. 30, 
Dean and Chapter of MWorceſter's caſe, there cited, was a leaſe 
for life, to commence a die datds, and a letter of attorney to 


make livery the next day, which was made accordingly, and 


adjudged a good leaſe. By the warrant of attorney to deliver 
ſeiſin in the preſent caſe, the intention of the parties was, 
that the deed ſhould be ſubſtantiated by the livery, and in the 
mean time the freehold was in the grantor; ſo that without 
ſaying any thing againſt the old law, that a freehold cannot 
paſs to commence in futuro, we give judgment for the plain- 
tiff, and order the poſtea to be delivered to him. NOTE; 
Nir. Juſtice Vilmot, at a trial of an ejectment, formerly 
upon this ſame leaſe, was of opinion, that from the date, and 
from the day of the date, was the very ſame, and both included 
the day (1). | 
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On a proviſo in a duchy-leaſe, that it ſhall be inrolledKinnerſley +, 


with the awditor, the certificate of the auditor on the margin greeri. 


is ſufficient evidence of the inrolment; alſo under-leaſes are 25 Geo. 3. R. R. 
not within proviſoes concerning aſſigument.— In an action x Deugl. 56. 


of treſpaſs, for fiſhing in the plaintiff 's fiſhery, it appeared, 
that the plaintiff derived his title under a leaſe, dated in 
1753, from the duchy of Lancaſter, in which there was a 
proviſo, “ that the leaſe, and all aſſignments theres, ſhould be 
„ inrolled within three months from the date, with the 
« auditor of the duchy, or otherwiſe ſhould become void.“ 
The original leſſee made a leaſe in 1777 to the plaintiff} for 
a term ſomewhat leſs than what remained unexpired of the 
original term. To prove the inrolment of the leaſe of 
753, a memorandum, or certificate, on the margin of the 
leaſe was read, ſigned “ Peregrine Fury, auditor.” No 
evidence of the inrolment of the ſecond leaſe of 1977 was 
offered. On an application for a new trial, it was objected, 
1{t, That the verdict was againſt the weight of evidence pro- 
duced at the trial; 2d, That the defendants had been ſurprized 
by evidence, which they now offered affidavits to contradict ; 
2dly, That there was not legal evidence of the inrolment of the 
firſt leaſe, for that an effice-copy of the inrolment ought to have 
been produced; athly, That the ſecond leaſe was an aſſignment, 
and, not having been inrolled, was void. THE Cour im- 


py" "ws 
— — — 


Pol 


(1) Sec Prgh v. Dude of Leeds, ante, P+ 43, 


mediately 


perſons carmot avail themſelves of a forfeiture of this ſort; 


Daviſon ex dim. 
Bromley, EIq. 
v. Stanley, 


Ea. Fer. 


8 Geo. 3. B. R. 
4 Bur. 2210. 


Leales. 


mediat-ly diſpoſed of the two firſt gromids. They ſaid it did 
not appear from the report, that the verdict was againſt the 
weight of evidence. No ſurprize was ſtated by the judge, 
and the evidence offered to be laid before the Gurt by ath- 
davit, might have been produced at the trial, on the third and 


fourth points. PER COURTIANM: The memorandum on the 
margin is the certificate of the proper officer, not of a private 


perſon. This cafe cannot be diſtinguiſhed from that of a 
bargain and ſale, where the indortement on the back of tlie 
deed, by the proper officer, 1s always received as evidence of 
the inrolment. This caſe, too, is fortified by the circum- 
ſtance of long poſſeſſion under the leaſe, At any rare, third 


but the inrolment is {ulſiciently proved, it it were againſt 
the grantor; belides the leaſe is admitted, for it is ſtated in the 
pleadings, and not traveried. The caſe of Grufee, lefice of 
Blencoe, v. Bugby, T. C. B. 11 Ges. 3. 3 Wil. 234. 2 Black. 
760 (infra, p. 9a), is concluſive, to prove that the ſecond leaſe 
being for a ſhorter time than what remained of the firſt term, 
is not an aſſignment, but an under-leaſe. | 
The acceptance of a new good leaſe, implies a ſurrender 
of a former.—This was a caſe reſerved, upon an ejectment, 
and was as follows: William Bromley, Eſq. being ſeiſed in 
fee, in the year 1086, demiſed for ninety-nine yeats, to hold 
from the day of the date. Afterwards, William Bromley, 
upon the marriage of Francis Bromley with Ann / aljh, 
Joined in a {ſettlement with his uncle Francis Bromley, and 
reduced his former eſtate in fee, to an eſtate for life. This 
was a voluntary ſettlement, and had a power in it: but it was 
not pretended that the ſecond leaſe was made according to 
that power. After this, /77/htam (being then only tenant for 
life), in 1693, makes a new leaſe for ninety=nize years, to 
the ſame tenant, of the ſame premiſes, without communicating 
to the tenant the alieration which he had made of his eſtate, 
by reducing his fee to a life-eſtate: and this was acquieſced 
in, and the rent paid and received, for fixty years. In the 
mean time, and before any objection was inade with regard 
to theſe leaſes, William Bromley died, and his effects came 
into the hands of Lord Montfant. The leſſor of the plaintiff 
was tenant in tail under the ſettlement; and claimed a right 
to diſpoſſeſs the tenant. THE ONLY QUESTION upon which 
the Court gave their opinion, was-“ Whether the acceptance 
& of the ſecond leaſe operated as a SURRENDER of the former 
&« leaſe.” —PER CURIAM : The acceptance of a ſecond 6007 
leaſe will operate as a ſurrender of a formei. But the reaſon 
docs not hold in the caſe of accepting A NEW voiD leate, 
or one that the leſſee can't enjoy. In the preſent caſe, Mr. 
William Breney had, probably, forgotten that he had altered 


his eftate in fee to an eſtate for life; at leaſt, he did not tell 


the leſſee that he had ſo done. "The firit leaſe was for ninety- 
5 Dllle 
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riine years from the day of the date the ſecond leaſe is for nine- 
ty- nine years, to commence immediately; and there is not a 
word ſaid of the ſettlement or power. The tenant made a fair 
contract, bond fide, for a valuable conſideration. The ſecond. 
zeaſe was a deceit upon him: for the leſſor had no title to grant 
this newleaſe, But the preſentleſſor of the plaintiff ſays he ſhall 
loſe the former leaſe tos; becauſe the latter is inconſiſtent 
with the former; and he could not hold under both. — Where 
the firſt could be of no uſe, if he had had the ſecond; and 
both parties ſo intended, there is no inconſiſtency in the ac- 
ceptance of a new good leaſe being a ſurrender of the former. 
But the accepting a new vid leaſe, which the leſſee is not 
to enjoy, could not ſhew an intention to ſurrender the other. 
Theretore, the reaſon why this ſhould be an implied ſur- 
Tender totally fails. A void contract for a thing that a man can 
not enjoy, cannot, in common ſenſe and reaſon, imply an 
agreement to give up a former contract. And it has been 
ſhewn, that the law is ſo (1), and that caſes of this nature 
appear to. have been grounded upon ſolid reaſon, when they 
are well conſidered. —{t is clear, that the acceptance of this 
new leaſe, which did not paſs an intereſt according to the 
contract, cannot operate as a ſurrender of the former. And 
this is ſufficient. The plaintiff has no right to recover. — 
Poſtea to the defendant. | 
Leaſes by governors of colleges in Ireland, muſt reſerve Glements, eſg. 
more than a moiety of the true value, at the peril of the «/ executors 
iciſce.— This was upon a writ of error from B. R. in Ireland; 25 Walls, oh 
where judgment had been given for the plaintiff, Waller, xii. Ter. 
leſſee of Dr. Baldwin, late provoſt of the college of Dublin, 8 Geo. 3. B. R. 
in an action of covenant brought there by Mr. Waller, 2 Br. 2154. 
againſt the executors of Dr. Baldwin; and the plaintiff had 
taken his jndgment againſt the executors de bonis propriis. 
The ſhort of the fact was, that Dr. Baldwin, the late pro- 
voſt, had made a leaſe to Mr. Waller, his executors, ad- 
miniſtrators, and aſſigns; reſerving the rent to Dr. Baldwin 
and his then ſucceſſors : and Waller had covenanted to pay 
the rent to Dr. Baldwin and his ſucceſſors. Dr. Baldwin, 
on the other hand, had covenanted for himſelf and his ſuc- 
ceſſors, with Haller, his executors, adminiſtrators, and 
aſſigns, to warrant and defend the premiſes «gael himſelf 
and his ſucceſſors. The rent reſerved was t than the 
moiety of the true yearly value of the eſtate demiſed by the 


— — 
— 7 * 9 
. . 
* 


. 


(1) Litt. R-p. 268. 279 Hutton, 104, 105. 2 Rol. Abr. 495. Sir Mill am 
Jones, 405. Wilſon v. Sir Thomas Sewell (ante, p. 35), 1 Co. 134. a. 
* Co. 71 Carier, 20. 1 Ld Raym. 166. Co. Litt. 113. Ship. Tauch. 26g. 

Sir J. Jones, 110. Eg. Ca. Abr. 344. Co. 352. Li. 667. Ce. Litt. 47. 
S. a. 6 Co. 14. 7 : | 
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leaſe. Dr. Baldwin died. Dr. Andrews ſucceeded him as 


provoſt ; and brought his ejectment againſt Waller, the 
tefſee, and evicted him. Whereupon he brought this action 
againſt the executors of Dr. Baldwin, upon Dr. . Baldwin's 
covenant, They craved oyer of the leaſe, and pleaded the 


act of the Iriſh parliament of 10 and x1 Char. I. c. 3. J 2. 


which gives power to governors of colleges, 8c. to demiſe 
for 21 years, reſerving “ ſo much yearly rent or profits, or 
ic more, at the peril of the LESSEES who ſhall take the ſame, 
* as the moiety of the true value of the ſaid lands, &c. 
& (communibus annis), at or immediately before the time of 
« the making of ſuch leaſe ſhall amount unto.“ To this plea, 
the plaintiff, Waller, demurred : and the court of King's Bench 


in Ireland gave judgment for him. Upon which the executors 


of Dr. Baldwin brought the preſent writ of error. The 


queſtion now litigated was, „Whether the action could be 


„ maintained againſt the executors of the late provoft, upon 
© his covenant for himſelf and his ſucceſſors, to warrant and 
% defend, &c. in which covenant his exccurors were not 
& named?” —PER CURIAM : This cafe will not turn upon 
the form; for it is clear upon the merits, The words of the 
act of parliament are, « that it ſhall be at the peril of the 
« leſſee.” The leſſce new the value; becauſe, to obtain 
this leaſe, he ſurrendered an o one. The leſſor might not 
know. the value. ,The act impoſes the riſque upon the 
leflee 3 and fays, his leaſe ſhall be void, unleſs made purſuant 
to that act, which requires a moiety of the true yearly value 
to be reſerved, and which was ut here reſerved. Beſides, 
this judgment is erroneous, as being againſt the executors de 
| bonis propriis. —JUDGMENT reverſed. 5g 
Doe ex dim. A leaſe of a rectory-houſe, &c. by a rector, becomes 
Critp a. Barber, void by 13 Eliz. c. 20. by his non-reſidence for 80 days; and 
30 3 B Ra ftranger may take advantage thereof. The leſſor claimed 
2 Jr. Rep. 749.2 rectory-houſe, &c. by leaſe from the rector for 21 years, 
| dated the 27th of March, 1786. In the July following the 
former tenant, the rector, and the leflor of the plaintiff, had 
come to an agreement, on iſſuing a writ of poſſeſhen, under 
an ejectment, brought by the leſſor and the rector, that the 
leſſor of the plazntiff. ſhould have the poſſeſſion, At Lady- 
day, 1787, the leſſor received poſſeſſion from that tenant ; 
and, in Auguſt, 1787, he paid the rent up to Lady-day, 
1788. On the 17th of March, 1588, the defendant entered 
without any colour of title, There were two demiſes in the 
declaration; the one on the 6th of April, 1787, and the 
other on the 17th of March, 1788. On the trial the de- 
tendant relied on the 13 Eliz. c. 20. which enacts, & that 
« no leofe of any benefice, &c. or any part thereof, ſhall endure 
„Any longer than while the leſſar ſhall be ordinarily reſident 
« without abſence above fourſcare days in one year ; but that every 


ce ſuch 
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0 ſuch leaſe, immediately upon ſuch abſence, ſhall ceaſs and be 
c void.” The rector, in the preſent caſe, was wholly reſi- 
dent in another place. A verdict was found for the defend- 
ant, with liberty to move the Court to ſct it aſide, and to 
enter a nonſuit. And a rule to thew cauſe having been ob- 
tained, and cauſe ſhewn, IHE CouRT declared they wereſorry 
that ſuch a poſſeſſion as that of the defendant ſhould find a 
ſhield from an act of parliament, the policy of which, what- 
ever it was at the time when it was paſſed, might now, at 
leaſt, be much doubted. That according to the maxim, ex- 
preſſum facit ceſſure tacitum, the leſſor's title, under the leaſe, 
excluded the {ſuggeſtion of a ſubſequent demiſe. And even 
that would be equally void; ſince the act of parliament 
would affect a E as much as a demiſe by deed, 

And, therefore, though the defendant was a {tranger, and a 

 wrong=doer, the plaintiff could not recover in this aCtion.— , 
Rule abſolute for entering a nonſuit. 


A covenant, by two joint leſſees, if it be joint and ſeveral, Enys, executor of 
ſhall bind the executors of the deceaſed lefſee.—By a leaſe, £233, . Donniz 


, 1 , thorne, executor 
dated the 10th of October, 1735, S. Enys, in conſideration of ,- Donncha, 


20 guineas, and of the yearly rent and covenants therein Fr. Ter. 


mentioned, demiſed certain premiſes to M Donnithorne and = Geo. 3. BR, 


1 38 2 Burr. 1199 
Donnithorne, their executors, adminiſtrators, and affigns,* ©" 15“ 


from the iſt day of March then laſt pait, for go ears, if 
the ſaid S. Euys and one R. P. or either of them, ſhould fo 
long happen to live: and the then preſent rerm and eftate of 
the ſaid S. Enys, in the premiles, ſhould ſo long continue; 
the ſaid term to commence and begin from, and immediately 
after, the ſurrender, forteiture, or other determination, of a 
leaſe or demiſe of the ſaid premiſes, made and. granted by the 
ſaid S. Enys to the ſaid V. Donnithorne and F. Donnithorne, 
bearing date the 27th day of February, 1728; they, the ſaid 
N. Donnithorne and F. Donnithorne, their executors, admini- 
ſtrators, and aſſigns, paying yearly, and every year, during 
the term thereby granted, unto the ſaid S. Frys, his execu- 
tors, adminiſtrators, and aſſigns, the yearly rent, &c. And 


the leſſees covenanted to pay the rent, and all taxes, and to 


keep the premiſes in good and ſufficient repair. &. Furs, 
the leſſor, died; and N. Donnithorne, one of the joint lefſees, 
alſo died; and there being three years reſerved rent in arrear, 
and the premiſes greatly out of repair, the executor of S. 
Enys brought his action of covenant againſt J. Donnithorne, 
not as the ſurviving joint leflee, but as the. executor of N. 
Dennithorne : and, upon a general demurrer to the declara- 
tion, two objections were taken: 1ſt, That the leaſe of the 
roth of October, 1735, was void, for uncertainty in the 
commencement of the term. 2dly, That by the death of &. 
Donnithorne, one of the two joint leſſees, the whole benefit 
of the term, and the term itſelf, and the whole charge, ſur- 
| 1 1 viyed 
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vived to J. Donnithorne, the other joint leſſee. Upon the 
firſt point, THE CouRT HELD, that it was either a ſurrender 


of the former leaſe, or if a new one, that in point of intereſt, 


Johns v. Whit- 
SY, of al, 
Mic. Ter. 
11 Geo. 3. C.B. 
3 Fu. 127. 


it was to take its commencement from the determination of 
the former one only, which, as the plaintiff had averred in 
his declaration, expired on the 1ſt of March, 1738. And, 
as to the ſecond point, that the action was brought on a 
:oint and ſeveral covenant, by which the two leſſees became 
ſecurities for each other ; therefore, the Court unanimouſly 
gave judgment for the plaintiff. 

A proviſo in a leaſe wo enter for a condition broken can 
only operate during the term,—'This was treſpaſs, with a 
continuando quare clauſa fregerunt, ceperunt & aſportaverunt, 
Sc. DECLARATION, tft count for breaking and entering 


cloſes, ſpoiling the graſs and corn, and with cattle, &c. and 


for mowing, and cutting, and carrying away the ſame, and 


with carts, &c. ſpoiling the ſoil of plaintiff: 2d count for 


mowing and cutting graſs and corn of plaintiff, and wrt 


it away : 3d count for taking and carrying away other gra 

and corn of the plaintiff PLEAS—ilt plea, not guilty to 
the whole declaration: 2d plea, as to breaking and entering 
the cloſes in the declaration, treading, &c. the graſs, and 
eating, &c. the other graſs with cattle, and with carts, &c. 
ſpoiling, &c. the ſoil; defendants plead in BAR. That be- 
tore any of the times when, &c. one C. H. was ſeiſed in 
tee of the cloſes, in which, &c. and by indenture demiſed 
the ſame to F. K. for gg years, if P. K. and M. K. or either 
of them, ſhould fo long live; to begin immediately after 
the death of Z. M. &c. whereby J. X. became entitled to 
the ſaid cloſes, expectant on the death of E. M. &c. That 
aiterwards, and before any of the times when, &c. the ſaid 
HF. AM. died, &c.; and J. K. afterwards entered upon the 
ſaid cloſes, and was peſſeſſed; and, being fo poſſeſſed, the 
ſaid J. A. atterwards died. AN p the defendants further 
fav, that J. K. afterwards, and before any of the times 
when, & c. made his will, and the ſaid P. X. executor, and 
died poſſeſſed of the ſaid cloſes; by which P. K. entered and 
was poſſeſſed; and before any of the times when, demiſed 
the ſame to defendant JYhitley for one year; and fo from. 
year to year at will, and ſo long as the eſtate of P. X. thould 
contiuue, By virtue whereof /Fhitlcy entered and was poſ- 
ſelſed ; and during the life of P. X. ploughed and ſowed the 


cloſes with corn, &c.; and before the ſame was ripe, and 


fit for reaping, P. K. died; whereupon his ſaid demiſe to 


defenda nt ceaſed, and l:e delivered up poſſeſſion to the ſaid 
plaintiff, to whom the ſeme belonged. And when the corn 
was Tipe, the defendants entered and reaped, &c.; and ſo ex- 


cuſe the treſpais, by taking the emblements ; which is the 


tame breaking, &c. REPLICATION to the plea _ in 
Gas ho ans 


Leaſes. 


bar, as to part of the treſpaſs, viz. Wall-park and the 
Three Pieces. Confeſſes that C. H. was ſeiſed in fee, and all 
the reſt of the plea, to the time of delivering up poſſeſſion to 
the plaintiff of the cloſes, in which, &c. But plaintiff further 
ſays, that in the ſaid leaſe from C. H. to J. K. it is provided, 
that if the ſaid J. K. ſhould let the premiſes otherwiſe than from 
year to year, and that only to paſture, and not to tillage, it ſhould be 
lawful for C. 1. and his heirs, Cc. to re-enter. And the 
plaintiff further f{ays, that the ſaid C. H. after making the 
ſaid leaſe, and before any of the times when, &c. being 
ſeiſed in fee of the revertion, made his will, and devited the 
ſame to one VV. H. in fee; and afterwards died ſo ſeiſed; 
whereby 7”. H. became ſeiſed, and before the ſaid firſt time 
when, &c. bargained #nd fold to the plaintiff, to hold for 
one year; by virtue whereof, and the ſtatute of uſes, th 

plaintiff was poſſeſſed of the reverſion for that term; DS 
being ſo poſſeſſed, the ſaid V. H. releaſed the premiſes to 
the plaintiff in fee; by virtue whereof, and the ſtatute of utes, 
plaintiff was ſeiſed in fee; and was fo ſeiſed at the time 
of the ending of the leaſe to the ſaid J. K.; and that P. K. 
had no licence from C. H. to let the cloſes to defendant Whitley 
tg tillage ; ſo that Whitley wrongfully ploughed, &c.; and that 
the detendants, of their own wrong, did part of the treſpaſs 
in the declaration. Et hoc, &c. And as to the ſame plea 
ſecondly in bar. Replication as to breaking, &c. the reſi- 
due of the ſaid cloſes. Plaintiff confeſſes that C. H. was 
ſeiſed in fee, and the reſt of the plea to the delivering up 
poſſęſſion of the reſidue of the cloſes to the plaintiff; but 
that the plaintiff, before and at the end of the ſaid leaſe of 
99 years, and before, and at the time of defendant Mpitley's 
quitting poſſeſſion, was, and ſtill is, ſeiſed in fee; and that 
cetendants, de injuria ſua propria, did the treſpaſs. Traverſe, 
that P. K. was living at the time when /7h:tley ploughed, 
&c.—REJOINDER, Confeſles the proviſo in the leaſe for 99 
years ; and that C. H. deviled the reveifion to V. H.; and 
tat I. H. bargained, ſold, and leaſed the ſame to the plain- 
tiff: and conteſſes the reſt of the firſt part of the replication. 
But defindants ſay, that the plaintiff did nat re-enter during 
the term ſulſiſting. Et hoc, &c. As to the other part of the re- 
plication, detendants fay, that at the time of ploughing and 
towing, Peter Knight was liying ; and conclude to the 
country. Andifſue is joined upon the traverſe, — Then was 
a GENERAL DEMURRER to the rejoinder, as ta the cloſes 
called Wall-park, and the Three Pieces; and joinger in 
demurrer.— THE QUESTION upon the pleadings, for the 
conſideration of the Court, was, Whether the defendant, 
I hitley, had a right to enter, after the determination of the 
term of 99 years, by the death of Peter Knight, and take 
the emblements of thoſe cloſes _ he (/Phitley ) had nou! 
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and fowed, while his intereſt at will ſubſiſted, and in the 
lite-time of Peter Kiight, notwithſtanding the proviſo that it 
ſhould be lawful for Chriſſopher Harris (the leſſor of the 99 
years! term), his heirs and aſſigns, to re-enter into the cloſes 
in which, &c. if the ſame ſhould be let to. tillage, without 
licence, in writing, from the ſaid Chriftopher Harris, his heirs 
or aſſigns, firſt had and obtained; as neither the ſaid Chriſto- 
pher Harris, his heirs or aſſigns (or the plaintiff), entered 
before the determination of the ſaid term of 99 years, for the 
breach of the ſaid prov or condition therein, by plowing and 
ſowing the cloſes in queſtion. —PER CuR1am : The proviſo 
could only operate during the continuance of the leaſe ; 
when thay was determined, the proviſo was vaniſhed and gone; 
and the plaintiff having never been in poſſeſſion by right of 
re-entry hr the condition broken, can have no advantage 
thereof F and the defendant who ploughed and ſowed the 
land, has, in law and juſtice, a right to reap and take the 
emblements.,— judgment tor the defendant. | 
Gerrard v. The leſſee of a coal-mine covenanted to pay a moiety of 
Clifton, in error, all ſuch ſums of money as the coals there raiſed hu ſell for 
I. Thr. at the pit's mouth: and the Court held that he was not 
35 Geo. my, | bie £4h eat Yor ah on 
7 777, Rep. 676 liable to pay any part of the money produced by the ſale 
of the coais elfewhere.—This was an action of covenant 
brought in the court of Common Pleas. The -declara- 
tion ſtated an indenture, dated the 3oth of September, 
1781, by which 7. Clifton, under whom the plaintiff below 
claims, demiſed to Gerrard and E. Walmeſly certain quar- 
ries of cannel, fer 21 years, at the yearly rent of 150l.; and, 
alſo, the further ſum of Is. qd. for every ſcore baſkets of 
cannel over and above 41,150 baſkets, each'baſket not ex- 
ceeding 132lb. weight, “ and, alfo, one-half part or ſhare of 
* all ach {ſums of money all, or any part, of the cannel to 
« be got by the ſaid indenture ſhould ſell for, at the pit month, 
« over and above 4d. the baſket ; and, alſo, the further ſum 
f 4l. per acre for land ufed for roads, &c. payable halt. 
„ yearly.” The breach aſſigned was, that the leſſees had, 
between the iſt of January, 1792, and the 29th of Septem- 
ber, 1794, gotten, raiie!, and drawn out of the pit mouth, 
; „ upon the laid premiſes, 100,000 baſkets of cannel, and old « 
the fame at other places than at the pit mouth for divers ſums 
of money, and which might and would have ſeld at the pit 
| mouth for more than 4d. the baſket, to wit, for Is. the baſket: 
| one-haif part or ſhare of which ſaid ſeveral ſums of money 
| thii the ſaid cannel might and would have ſold for at the 
pit mouth, over and above 4d. the baſket, amounted to 
13331. 6s. 8d, ; but that the leſſees had not paid the ſaid ſum, 
&c. To this declaration there was a general demurrer. 
Beiore judgment was given in the Common Pleas, one of 
the delendants (/Falmeſy) died; her death was ſuggeſted on 
| | | the 
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the record ; and then judgment was given for the plaintiff (1), 


to reverſe which judgment a writ of error was brought, 


THE ONLY QUESTION was, Whether it was the intention 
of the parties to this leaſe that the leſſees ſhould only pay 
the additional rent of one-half part of ſuch ſums above 44. 
the baſket as the cannel gotten and fold at the pit mouth, or as 
all the cannel raiſed there, but carried and ſold elſewhere, thould 
ſell for (2)? —PER CURIAM: In the courle of the argument 
ſome caſes have been alluded to: but decided caſes are never 
brought forward with effect unleſs they eſtablith certain prin- 
ciples. Thoſe caſes were cited to eſtabhih a point that 
wants no authority to ſupport it ; namely, that when a court 
of law is called upon to conſtrue the agreement of the par- 
ties, and it is their duty to diſcover the intention of the par- 
ties, to give effect to it if by law they can. It is not 
pretended that the leſſee has not paid the half part of the 
money that the coals told for at the pit's mouth; but the 
breach aſſigned is the non-payment by the lefſ-e of the half 
part of the money produced by the ſale of coals elſewhere, 
but which might have been ſold at the pit's mouth; and the 
queſtion is, Whether, under this reddendum, the leſſee is 
liable for coals not ſold at the pit's mouth? When thisqueſtion 
came before us on a former occaſion, i appeared to us, that 
as the leflee had ſtipulated to pay for the coals fold at the 
pit's mouth, in contradiſtinction to thoſe not ſold there, he 
was not to pay for the latter: and we hill continue of the 
fame opinion, There is no doubt about the words of this 
leaſe ; and it is better to adhere to the words of the covenant 
than to indulge ourſelves in conjectures as to the ſuppoſed in- 
tention of the parties; and it is ſufficient to ſay, that the 
leſſee has not entered into the covenant inſiſted upon by the 
plaintiff below: the parties have met here on the couſtruc- 
tion of a ſolemn inſtrument, in which their refpecive rights 
and duties are clearly preſcribed, and we cannot ſubſtitnte any 
other contract in lieu of that into which they have entered, — 
Judgment reverſed. 


A ſubſequent agreement may, by relation, operate to M*Leiſh u. 


make a reſervation of rent from thc beginning. — This was 


87 


replevin, and on a caſe re erved at the trial, w appeared, that 18 Geo. 3. B. R. 


the plaintiff, and Samuel Meeke, at Midſummer, 1775, go! C. 781. 


poſſeſſion of the chalk-pit in queijiim, under an agreement 
with Mr. Shrubb, aitornev 01 agent for the defendaut, at the 
rate of 20l. a-year; and at Michaelmas, 1775, by agreement 


QI 7 — 


(1) But there was a diff cence of opinion on the bench in that court. 

(2) Vide, vol. I. p. 406, a caſe on this ſame leaſe, where the ſame 
queſtion was agtated, cxcept that in that caſe the leſſees pleaded that 
they had not broken the covenant. 
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with William Horſenell, tenant to the defendant they als 
cam into poſſ:ſſion of three other fields upon certain terms, both 


which agreement were ſubject to the approbation, or other- 


wiſe, of the defe:1dant and his wife, who were then abroad. 
On their return o Eugland, after many trat ſactions, i was 
agreed, on the 26th of November, 1776, between the ſaid 
Samuel Meeke and Davii James, agent for the defendant, that 
a leaſe ſhould be drawn of the whole premiſes, for ten years from 
Michaelmas, 1775 at 100l. a-year rent, with the uſual cove- 
nanis; a d that the ſaid plaintiff and Samuel Aeeke ſhould 
pay 15]. jor the chalk-pit, from Midſum ner to Michaelmas, 
17753 aid Meebe then paid 571. 10s. and a receipt or memo- 
randum was given by the ſaid David James, and ſigned by 
him and the ſaid Samuel Meeke, in the words and figures fol- 
lowing : « Received 26th Nov. 1776, of Samuel Meeke, Eſq. 


ce the {um of 571. 10s. in part and on account of 115]. for {0 


« much reut agreed to be due from him and Mr. M. Leib at 
„ NMichaelmas laſt, for a chalk-pit and lands, ſituate, &c.“ 
no leaie was ever executed, although a draft of the leaſe for 
nine years, from Michaelmas, 1776, was made, and left with 
the ſaid Samuel Meeke, by the detendant's agent.—A verdict 
was found for the plaintiff, with 1s. damages and 40s. coſts, 


ſubject to the opinion ot the Court upon the following queſ- 


tions; fir/?,. Whether the ſum of 151. tor the quarter ending 
ar Michaclmas, 1775, was to be conſidered as a rent under 
the demiſe mentioned in the avowry ? which avowry was, 


| becaule the plaintiff, and Samuel Meeße, his partner, enjoyed 


the ſaid chalk-pit from Midſummer, 1775, to Michaelmas, 

1775, at the rent of 15. for that quarter; and the ſaid 

chalk-pit, and other the premiſes, from Michae mas, 1775, 

to Michaelmas, 1777, at the rent of 1o0ol. per annum 
ſecondly, Whether the agreement for the ten years? leaſe, under 
the circumſtances atoreſaid, was good under the ſtatute of 

frauds !—l{.ord MaxsSFIELD, Ch. J. It is very plain what 
the juſtice of the caſe is: it is that the leaſe ſhould be exe- 

cuted : the only material fact is, whether the defendant is 

ready to execute it; and the plainuft difſents : it is clear the: 

plaiuutF has held at a rent: it is as clear that he has agreed 

to let wit rent be 150. from Niifummer to Michaelmas. 

At the fame time, there were other | ipulations to be per- 

formed on the part of the defeudant ; and, therefore, he ſays, 
he ought got to be bound by what he has agreed to, unleſs 
the detendant wil perform his part : but the anſwer given to 
that is, that the defendant is ready to perform the whole of 
i:—the firſt agreement is out of the queſtion : the real juſtice 
of the caſe is, thut the leaie thouid be executed: therefore, 
let it be added to the caſe, which party is backward to exe- 
cute it.-—ADJORNATUR.—/A\n affidavit was afterwards made, 
ſtating, that che defendant was ready to execute the leaſe in 
queſtion 


Leaſes. 


Hueſtion, a draft of which was in the plaintiff's poſſeſſion ; 


but that the plaintiff, without objecting to the terms of it, 
refuſed to accept it— THE CovRT, upon the firſt point, held 
this a demiſe at a rent certain, for that the ſubſequent agree- 


ment ſhould, by relation, operate to make it a reſervation of _ 


the rent from the beginning. Judgment for the defendant. 


Covenant to renew.) The act of the leſſor and his anceſtors, cooke a. 
by repeatedly inſerting, in different renewals of a leaſe for lives, Booth, 


be held to conitrue ſuch covenant, though doubtfully worded, won on 


a covenant to renew, under tue ſame rent and covenants, ma 


a covenant for « perpetual renewal—this was a caſe out of 
chancery, for the opinion of this Court, 2 in ſubſtance, 
as follows: * Robert Booth, by indenture, demiſcd certain 
„ premiſes to one Otho Cooke, for the lives of the ſaid Otho 
« Cooke, Elizabeth Cooke, and Robert Cooke; and the ſaid 
« Robert Booth t ereby covenanted as follows: that i the 
„i Ocho Cooke, his heirs and aſſigns, ſhall be minded, at 
& the deceaſe of the ſaid O. C. E. C. and R. C. or any of 
them, to ſurrender this preſent indenture, and take a new 
« leaſe of the ſaid premiſes, and thereby add one new /fe to the 
then tuo in being, in lieu of the life ſo dying; that then the 
* ſaid R. R. his heirs, &c. upon requeſt on ſuch ſur- 
* reuder of the leaſe then in being, and upon payment of one 
c broad piece of gold of 228. value, or 228. in filver, to the 
** ſaid K. B. his heirs, &c. for every life ſo to be added in 
* lieu of the life of every them lo dying; and at the proper 
© coſts of the ſazd Otho, without demanding any further fine 
* for the ſame, ſhall aud will grant and execute, unto the 
* ſaid Ohe Cooke, his heirs, &c. a new leaſe for the lives of 
the two perſons named in the former leaſe, as ſhall be then 


„living, and of ſuch other perſon as the ſaid Otho Cooke, his 


* keirs or aſſigns, ſhall nominate and appoint in lieu of the 
** perſon named in the preceding leaſe, as the ſame ſhall re- 
ſpectively happen to die, under the beforementioned annual 
* rent, and the ſame covenants therein contained.“ This leaſe 
bore date the 22d of December, 17493 and there had been ſuc- 
i renewals, containing the fame clauſe of renewal, from 
the time f a former leaſe, granted by the anceſtor of the ſaid 
Kobert Bocth, bearing date the 3d of Auguſt, 1688, down to 
tuc date of the leaſe in queſtion, viz. a renewal by the faid 
Robert Booth, in the year 1725, another on the gth of Nov. 
1746, ai.other on the iſt of February, 1748; which was 
granted to the faid Otho, upon the fame lives as the leaſe in 


gueſtion; and then the preleat leaſe was granted, In Jan. 


1773, the ſaid Ortho Cooke died; whereupon the plaintiff, his 
widow, and Robert Coke, his eldeſt ſon, ſince deceaſed, be- 
came entitled, as deviſees, under the will of tae ſaid Otho, to 
tlie ſaid Icaſchold premiſes, for their joint lives. * 

after 


Dres 


go 
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aſter a new leaſe, in preciſely the ſame terms as the leaſe of 
the 22d of December, 1749, was tendered to the defendant to 
execute, for the lives of the ſaid Elizabeth and Robert 
Cooke ; and alfo for the life of Fames Cooke ; but the defend- 
ant refuſed to execute it. Soon after Robert Cooke, another 
life named in the leaſe of 1749, died, whereupon another 
indenture, in the hike words, except that the name of Mary 
Cooke was inſerted, inſtead of Robert Cooke, was tendered to 
the defendant, who refuſed to execute it, becauſe it contained 
a covenant of renewal on the death of Fames and Mary 
Cote, who were not any of the lives named in the original! 
leaſe of 1749; but he was willing to renew on the death of 
Elizabeth Cooke, for the lives of the ſaid James and Mary; 
and for ſuch other perſon as the repreſentatives of Oths ſhould 
nominate in lieu of the ſaid Elizabeth; and for the life of the 


longeſt liver of them, the ſaid James and Mary, and ſuch 


other perſon ſo nominated, on payment of 22s. and ſubject 
to the rents and covenants in the original leaſe; but not to 
renew any farther.— TUE QUESTION was, Whether the 
defendant, as deviſee of Robert Booth, the leſſor, was bound 
to add any covenant for renewal after the death of Mary 
Cooke ? or, in other words, Whether this were a covenant for 
a perpetual rencwal ? Lord MANSFIELD, Ch. J. Thequeſ- 
tion in all theſe caſes is, Whether, under the ſame rents and 
covenants, ſhall be conſtrued zncluſrve, or excluſive, of the 
Clauſe of rene al? now here the parties themſelves have put 
the conſtruction upon it; for there have been frequent re- 


newals: and, in all of them, the covenant of renewal has 


ben uviformiy repeated. How then ſhall the Court ſay the 
contrary /—-WilLlEs, J. The act of the parties ſeems to be 
ditferent in this cafe from all the caſes cited (1): here there 
have been four or five renewals, all in the ſame terms. 
ASHHUuRST, J. I think this a very hard caſe on the part of 
the ieffo!,” and there does not ſeem any mutuality, as in the 
caſes cf improvement of lands: but as there have been 
four ſucceiiive renewals, the leſſor himſelf has put his own 
conſtruction upon the covenant z and, therefore, is bound by 


** 


(1) The caſes cited on behalf of the plaintiff were Bridges v. Hiichcorky 
Dom. Pr. 15 ] ne, 171453 and Furnival v. Crewe, 3 Atk. 83. On 
behal, 0. rhe detendant were cugd, Hyde v. Skyriner, 2 Pere Wms. 196. 
to ſhevw h 4 the Court in gencrai would lean againſt perpetual leaſes : 
and Ru-sEL +, DARWIN, ft July, 1767, where ih: demile was for 99 
years, or three lives, if they Would ſo long live: the leſſor covenanted that 
he w ul, pon the death of either of the parties, ard a new life, upon 
the pa ment of 1501. if one only ſhovid ie; gool if two; and 11001), if all 
three dien; a and wider the rhe roo and wovenants: and Lord CAMDEN 
held, that the leſſor was under uo obligation to renew for more than three 
lives; and that tene covenant of renewal peed not be inſerted. 


at; 


JJC ͤ ᷑ -M 


— 
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it —BULLER, J. I think the caſe of Bridges v. Hitchcock, 
dom. proc. 15 June, 1715, decides this: in that caf:, both 
the Houſe of Lords and the Exchequer determined, that the 
words under the ſame rents and covenants in the new leaſe 
contained a perpetual covenant to renew: ſo here, 1 think, they 


muſt be conftrued to mean a like covenant to rene v.— PER 


CurIaM: We are of opinion that a like covenant for re- 
newal ouzht to he inſerted in the new leate ; conſequently, 
that the leaſe offered to be executed by the defendant, Fon 
Gore Booth, is not an execution of the covenant in the leaſe, 


dated the 22d day of December, 1749. 


A covenant in a leaſe for 61 years, to renew at the end of Rubery v. 


every 20'vyears, for the further term of 20 y-ars, to commence 27 bal. 
N 3 a. Ter. 
at and from the expiration of the term then laſt before granted, 20 G \ B R. 


&c. does not authorize the leſſee to claim a further term of 
20 years, at the expiration of the laſt term of 20 vears in the 
leafe, if he has omitted to cliim a further term at the end of 
the firſt and ſecond 20 years in the leaſe. This was an action 
of covenant; and the declaration ftated, that on the 3d of 
March, 1725, by a certain indenture tripartite, Malter 
Baynes and Robert Warner did demiſe certain premiſes unto 
Villiam [Hilton, his executors, adminiftrators, and affigns, 
from the Feaſt of St. John the Baptiſt, tei laſt paſt, for 
ſixty-one years; at and under a certain rent. Ani the ſaid 
Welter Baynes and Robert Warner covenanted with the faid 
William Milton, his executors, adminiſtrators, and affigis, 
that, at any time, within one year after the expiration r 20 
years of the ſaid term of O1 years thereby granted, at an upon 
the reque/?, proper coſis and charges of him the jaid , illiam 
Wilton, his executors, adminiſirators, aud aſſigns, and his or 
their paving unts the ſaid Walter Baynes and Robe:t Warner, 
their heirs or affigns (as tenants in common}, the jum of Gl. of 


lawful money of Great Britain, they the {uid Waiter Bayues 


1 Ter, Nc. 229. 


and Robert Warner, their or either of their hetrs and aſſigns 


{as tenants in comman), woult, upon ſuch requeſt ond payment 
made, execute an:ther leaſe of the faid premiſes unto the ſaid 
William Wilton, hi, executors, adminiflrators, and aſj:zns, 
for and during the further term of 20 years, to commence from 
and after the expiration of the ſaid term of 61 years thereby 


granted, at and under the iaid yearty tent ot 21. 78. 6d. and 


the uſual and general covenants; AND IN LIKE MANNER, 


at the end and expiration of every 20 y-ars during the faid term 


cf 61 years thereby granted, far the like conſideration, and upon 


the like regueſt, would grant and emecitie another l:fe of the ſaid 


premiſes unto William Wilion, his executors, adminiſtrators, + 


or aſſigns, for the further term f 20 years, to commence at 
and from the expiration of the term then” laſt before granted, at 
and under the like rent, &c. The declaration tuen ſtated, 
that on the 11th of May, 1785, the leaſe was aſſigned wow 
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the plaintiff, &c.; and that the reverſion of the demiſed 
premiſes was veſted in the defendants. Then it ſtated, that 
the plaintiff, at the end and exprration of the third twenty years 
of the ſaid term, requeſted the defendants to execute another 
leaſe, &c. and aſſigned, as a breach of covenant, * that the 
« defendants did not, nor would, grant or execute another 
& [zaſe,”” &c. &c. To this there was a general demurrer, and 
joinder in demurrer (1).—PER CURIAM : This queition has 
been argued upon the words of the covenant, and the inten- 
tion of the parties. If there be a doubt upon the words, it is 
true that they are to be taken moſt ſtrongly againſt the cove- 
nantor; but, in this caſe, they are very plain. This is an 
agreement, on the part of the leſſor, to grant a further leaſe 
on a precedent condition to be performed by the leſſee, which 
he has not done. The leſſor, at any time within one year 
after the expiration of the firſt 20 years in the ſaid term, 
upon the application of the leflee, covenanted to grant a fur- 
ther term of 20 vears; then the covenant ſtates, that he is, 
tt in like manner,” to grant a ſecond term of 20 years after the 
expiration of 40 years of the original leaſe, upon a fimilar 
application: that is, the leſſee is to apply at the end of every 
20 years, ſo that chere may always he 40 years intervening 
between the grant and the commencement of the additional 
terms. The words “ and fo in bite manner,” after the term 
laſt before granted, neceſſarily mean; that the leſſee mult 
have applied for the term of 20 years preceding ; and it made 
2 very material difference to the leſſor, whether this renewal 
was made at the end of 20 or 60 years. It was optional in 
the leſſee, whether he would apply for a renewal of the leaſe, 
or not; but if he had intended to claim the benefit of tuch re- 
newal, he ought to have applied for it at tae end of the firſt 
20 years.— Judgment for the defenduut, 


Cruſoe ex im. Chuenants not to affign..| & covenant not to affign, transfer, 
+ ai w. ſet over, or otherwiſe do or pat away the leaſe or premiſes, does 
U : . a . 5 
; Fr. Ter. not extend to an under-leaſe gramed for part of the tem. — 
| 8 * 


x1 Geo. 3. C. B. This was an cjectment for a meſfuage and mill, which was 

1 demiſed, by Henry Blenerwe, and Mary his wife, to ["ilham 

r Alder, his executors and adminiſtrators, for 21 years, from 

Chriſtmas, 1762, at 20l. rent; with a proviſo tor re-entry 

; on non-payment of rent, or breach of any of the covenante. 

: Among the covenants, one Was, © that the leſſee, his execu- 
: « tors or adminiſtrators, ſhall not, nor will, at any time or 


— — — hes oo 2 


— — 


(1) The Court obſ.rved, that this was a joint afion on a ſeveral 
coden: but as it was the with of the parties to take the opinion of the 
Court on the conſtruction of the covenant, this was argued as if the de— 
claration had been amended. | 

| 5 times 
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K (times during this demiſe, aig", transfer, or ſet over, or 
« otherwiſe do, or 2 away, this preſent indenture of demiſe, 
& or the premiſes hereby demiſed, or any part thereof, to any 
% perſon or perſons whomſoever; without the licence and 
* conſent of the ſaid Henry Blencawe, and Mary his wife, 
their heirs or aſſigns, in writing, under his, her, or their 
hands and ſeals, firſt had and obtained.” Henry Blencotoe 
died in May, 1765; Mary his wife, 20th of October, 1770; 
and the leſſor of the plaintiff is their ſon and heir. William 
Alder, 25th of Auguſt, 1769, without any previous licence, de- 
ruiſed che premiſes to the defendant Bugby, for fourteen years 
trom Michaelmas, 1769, being thre: months ſhort of his 
own term; by virtue of which ſubdemiſe, the defendants 
claimed the pouſeflion,— THE QUESTION was, Whether the 
leſſor of the plaintiff was entitled to re-enter, by virtue of the 
covenant and proviſo aforeſaid *=PER CURIAM: The 
Courts have always held a ſtrict hand. over theſe conditions 


tor defeating leaſes. Very eaſy modes have always been 


countenanced, for putting an end to them. The leſſor, it he 
pleaſed, might certainly have provided againſt the change of 
Occupancy, as wel! as againſt an aſſignment, but he has not 
done ſo, by words which admit of no other meaning. Mien, 
transfer, and ſet over, are mere words of afſignment—Other- 


wiſe, do, or put away, ſignifies any other mode of getting rid 


of the premiles entirely; am] cannot be extended to the 
making an under leiſe. The deviſing a term is @ doing, or 
putting it away ; the leſſee becoming a bankrupt zs @ putting, 
er doing it away; a dying inteſtate is a putting it away z ſo, 
being in debt by confefling a judgment and having the term 
taken in execution, is the lite; but none of theſe amount to 
an aſſignment, or to a breach of the covenant or condition. 
Judgment for the defendaut, per totam Curiam (1). 


But if a leaſe contain a proviſo, that the leſſee and his Roe ex dim. 
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adminiſtrators ſhall not ſet, let, or affign over, the admini- Gregſon, widow, 


nittrato | | . Harrif 
ſtratrix of the leſſee cannot underlet without incurring a for- Ea Ter. 2 


teiture. On the trial of an ejectment the jury found a ver- 28 Geo. 3. BR. 
dict for the plaintiff, ſubject to the opinion of the Court on a3 7%. Rep. 425. 


caſe ſtated. /Filliam Gregſon, by indenture, in 1774, de- 
miſed the premiſes in queſtion to Samuel Harriſon, his exe- 
cutors, &c. from the 25th of December then next enſuing, 
for 21 years, at the yearly rent of 261. payable quarterly; 
in which indenture is contained a proviſo in the words fo. 
lowing, to wit: In caſe the ſaid Samuel Harriſon, his exe- 
« cutors or adminiſtrators, ſhall, at any time during the ſaid 
& term, SET, LET, OR ASSIGN OVER, the ſaid hereby de- 
« miſed meſſuage or dwelling-houſe, or any part thereot, 


com. hd es. ttt —_ 
＋— — A — 


(1) See Bally v. Wells, ante, vol. I. p. 685, 


« yithout 
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t without the licence and conſent of the ſaid Milliam Gregſen, 
cis executors, adminiſtrators, or aſſigns, for that purpoſe 
& firſt had and obtained in writing, thele preſents, and every 
« clauſe, matter, and thing herein contained, thall be abſo- 
« Jutely null and void to all intents and purpoſes whatſoever ; 


and then and from thenceforth it ſhall and may be lawful 
to and for the ſaid Pilliam Gregſon, his executors, ad- 


t miniitrators, and aſſigns, to enter, &c. The leflee en- 
tered, and died, and the defendant took out adminiſtration to 
him, and became poſſeſſed of the demiſed premiſes. By in- 
denture dated the 13th of November, 1986, the defendant, as 
adminijtratrix of her huſband, demiſed the premiſes in queſtion, 
to Hold, from the 24th day of December then next, for the 
term of nine years, at the yearly rent of 34l.; on which in- 
denture was an indorſement in the words following: “ Be it 
c remembered, that before the execution of the above- written 
„ indenture, it was mutually agreed between the parties 


« thereto, that the ſaid Sarah Harriſon, her executors or 


& adminiſtrators, ſhall pay the original rent reſerved to Wil- 
& liam Gregſon, his heirs or aſſigns, within ſeventeen days 
next after the fame ſhall become due quarterly; but in 
<* caſe the thail neglect or refuſe ſo to do, then it thall and 
* may be lawful for the ſaid Thomas Pilling, his executors, 
* &c. to pay the ſame unto the ſaid William Gregſon, by 
and out of the rent above reſerved, if he will accept thereof; 
and that his receipts ſhall be good and effectual diſcharges 
„for ſo much of the rents for which ſuch receipts ſhall be 
« piven. And it is further agreed that the, the ſaid Sarah Har- 
& r1/on, ſhall and will ſave, keep harmleſs, and indemnity the 
« ſaid Thomas Pilling, his executors, &c. from all coſts, 
& charges, and expences, which he or they ſhall or may pay, 
e ſuſtain, or be put unto, for or by reaſon of any ejectment 
eto be brought upon the demiſe of the ſaid Milliam Gregſon, 
* for the recovery of the poſſeſſion of the ſaid premiſes, or 
% any part thereof.” Pilling entered according to the leaſe, 
and is now in poſſeſſion. Gregſon died, having, on the 20th 
day of October, 1787, made his will, whereby he deviſed 
the premiſes to the leſſor of the plaintiff, who brought this 
ejectment to recover the demiſed premiſes, as being — 
by the demiſe to Pilling. The defendant proved, that previous 
to the 10th day of October, 1786, William Gregſon, under 
whom the leſſor claims, gave liberty, by parol, to Samuel Har- 
riſon, the tenant, to let the ſtable, part of the premiſès demiſed, 
but refuſed to give the like liberty to demiſe any other part of 
the premiſes. On the 2d of January, 1787, William Gregſon 
received of Sarah Harriſon, ol. 16s. for a quarter's rent, due 
the 25th of December then laſt paſt, and gave a receipt in the 
tollowing words, and with the following memorandum under 
it; © 2d January, 1787, received of Mrs. Harriſon, tix pounds 

| | e ten 
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te ten ſhillings, for rent due the 25th of December laſt, per 


5 « ine, William Gregſon. No new tenants accepted without 

. « conſent.” The ſtable is at the diſtance of ſix yards from 

0 the dwelling-houſe. Formerly Gregfon, the owner of the . 
. houſe, occupied the ſtables with the houſe.— PER Curiam : ; 
1 Notwithſtanding ſeveral objections have been taken againſt : 
2 the plaintiff's recovering in this ejectment, there is no ſuf- i 
. ficient anſwer to the plaintiff's claim. Firſt, it is objected, : 
4 that the covenant only extends to an aſſignment of the whole b 
2 term; and that no forfeiture could be incurred by letting for 

N a ſhorter period than the whole term: but that is not to be 

p collected from the words of the proviſo, which are © that 

he the tenant ſhall not SET, LET, or af/ign OVER, the ſaid 

N « premiſes, or any part thereof, without licence of the leſſor 

X in writing,” Now as the word Cover“ is annexed to the 

. word & aſſign, the covenant neceſſarily means, that if the 

5 leſſee part with the premiſes, even for a part of the term, his 

* leaſe ſhould be vacated. Then the aſſignment, which is 


ſtated in this caſe, muſt be conſidered to be a breach of the con- 

dition; and no authority has been cited to warrant the Court in 
fſtriking out the words, «let and ſet.” The caſe in 3 Vilhn, 
1 though a pretty ſtrong one, does not come up to this, for 
there the word C let”? is not uſed; for that is a material word 
here, and we cannot reject it. It was then objected, that this 
7 proviſo, not to aſſign, does not extend to perſons who come 
into poſſeſſion by operation of law, but only to prevent an 
aſſigument in fact by the party; and the caſe of Lord Stan- 


NT hope v. Skeggs, Ea. Ter. 21 Geo. III. B. R. was cited. But 
a there the term was taken in execution, and it does not apply 
5 to this caſe. There the only ground on which the Court en- 
at 


tertained any doubt was, that the aſſignment was the act and 
* operation of law, and not the act of the party. We none 
of us doubted but that if the party himſelf had broken the pro- 
viſo by aſſigning, that would have been a forfeiture. It a 
creditor of the leſſee, in this caſe, had obtained judgment 
> againſt him, and taken this leaſe in execution, the ſame queſ- 
tion would have arifen as in that caſe : but this aſſignment is 
by the act of the party himſelf; and the executors and ad- 
4 miniſtrators are expreſsly named in the covenant. It is im- 
poſſible to argue againſt the expreſs ſtipulation of the parties; 


us x . a f 
55 there is no doubt but that it was competent to the parties to ; 
5 bind their repreſentatives ; and the covenant is, that neither 1 
d, the leſſe, nor his executors, nor adminiſtrators, (hall let, &c. if 
. Therefore, for the purpoſe of this aſſignment, this term never id 
* cculd be conſidered as legal aſſets in cheir hands. If, indeed, 5 
Fs the word & executors” had not been inſerted in the proviſo, 5 
* but it had been confined to an aſſignment by the leſſee him- ; 
hs ſelf, it might have been doubted whether the reſtriction would 1 
Fe have extended to the preſent cale, Another objection taken 4 
__ | | was, 3 
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was, that the leſſor gave licence to the tenant to let part of thz 
premiſes, namely, the ſtables, and that that licence deſtroyed 
the whole condition. But this 1s not ſuch a licence to alien 
as falls within the terms of the proviſo: the expreſs words 
are „licence or conſent in writing ;z”” whereas this was 
only a licence by parol : therefore, this was not a legal licence 
accurding to the terms f the covenant. This objection then 
does not hold. It was, laſtly, contended, that the forteiture 
was waived by the cceptance of rent: there is no doubt but 
that ſuch a forfeiture as the preſent may be waived by a ſub- 
ſequent acceptance of rent; but that only holds in caſes where 
the party, at the time of receiving the rent, is cognizant df the 
fact ot the forfeiture. The giving of the receipt by the landlord 
for rent, ſubſequent to the time of the forfeiture, is, indecd, an 
acknowledgment of tlie tenancy; but that is only where he 
knows the act of forfeiture at the time. That principle has 
been' frequently recognized in this Court, and the words at 
the bottom of the receipt import no notice of any actual aſ- 
ſignment.— Poſtea for the plaintiff. | | 
If a leſſee covenant not to underlet without conſent of the 
leſſor, under hand and ſeal, with a power of re-entry in caſe - 


38 Ges. 3. B. K. Of a breach, acceptance by the leſſor, of rent due after the 


Cowp. 803. 


% 


| be had full notice of the breach, and does not take advantage 


condition broken, with full notice, is a waiver of the for- 
feiture. A leaſe, executed by the leſſor of the plaintiff, 
contained, among other things, a covenant, that “the de- 
&« fendant ſhould not underlet, aſſign, or transfer the premiſes, 
« or any part thereof, without the conſent of the ſaid leffor, 
& in writing, under his hand and ſeal, firſt had and obtained, 
* with a power of re-entry, in caſe the defendant ſhould nor 
& obſerve the covenants in the ſaid leaſe.“ It further ap- 
Peared, by receipts produced, and parol evidence, that the 
defendant had underlet various parts of the premiſes in queſ- 
tion to ſeveral tenants, for ſome years, but that the leſſor of 
the plaintiff knew of ſuch underlettings ; all which were 
previous to Michaelmas, 1775. The laſt receipt for rent, 
paid by the defendant, was dated March 25, 1777, for rent 
due to the leſſor of the plaintiff at Michaclmas preceding: 
the underletting was before Michaelmas, 1775, and conti- 
nued at the time of the ejectment brought. A verdict was 
found for the plaintiff, ſubject to the opinion of the Court on 
the following queſtions: 1ſt, Whether a forfeiture was in- 
curred by the underletting? And if it were, Whether the 
ſame were waived by the acceptance of rent after notice of 
the condition broken? PER CURIAM: This caſe is ex- 
tremely clear. To conſtrue this acceptance of rent, due 
ſince the condition broken, a waiver of the forfeiture is to 
conſtrue it according to the intention of the parties. Upon 
the breach of the condition, the landlord had a right to enter : 


of 
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of it, but accepts rent « wa ip; accrued; that ſhews he 


meant the leafe ſhould continue. ales of forfeiture are not 
favoured in law; and, when the forfeiture is once waived, 
the Court will not aſſiſt it. 
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And if a leflee, who has covenanted not “ to let, er e 
aſſign, transfer, make over, barter, exchange, or otherwiſe part eee 


with the indenture, &c. with a proviſo that the landlord ma, Mic. Ter. 


in ſuch cafe, re-enter, gives a warrant of attorney to conſets3 
judgment; on which the leafe is taken in execution, and fold ;* 
it is no forfeiture of the leaſe.— On the trial of this eject- 
ment, a verdict was found for the leſſor of the plaintiff, 
ſubject to the opinion of the Court, on the following cafe: 
The leſſor of the plaintiff demiſed the ſame by leaſe, dated 
the 283th of September, 1784, to F. Braban, in which leaſe 


there is the following covenant and proviſo: that Braban, | 


his executors, adminiſtrators, or alhgns, ſhould not let, ſet, 
aſſign, transfer, make over, barter, exchange, or otherwiſe part 
with, this indenture, or the ſaid meſſuage, lands, &c. hereby 
demiſed, or any part thereof, to any perſn or perſons whom- 
foeever, for all or any part f the ſaid term, without the ſpecial 
licence, conſent, and approbation of Mitchinſon, his heirs, or 
aſſigns, in writing; provided always, that if Braban, his exe- 
cutors, adminiſtrators, or aſſigns, or any of them, ſhould let, 
tet, aſſign, transfer, or make over, this indenture, or the ſaid 
premiſes hereby demiſed, or any part thereof, to any perſon 
or perſons whomſoever, without the licence or conſent of 
A7itchinſon, his heirs, or aſſigns, in writing, or if all or any of 
the covenants, &c. on the part of Braban, his executors, &c, 
ſhould not be by him or them paid, obſerved, &c. according 
to the true intent, &c.; in either of thoſe caſes it ſhould be 
lawful for Mitchin/on, his heirs, and aſſigns, into and upon 
the ſaid meſſuage or tenement, farm, lands, &c. wholly to 
re- enter, &c.—-Braban entered into poſſ:flon of the premiſes 
under this leaſe, and continued poſſeſſed of them until the 
entry of the defendant hereafter mentioned. A creditor of 
Braban, for a juſt debt, too from him a warrant of attorney ta 
confeſs judgment, upon which a judgment was accordingly entered 
up as of Michaelmas term, 1797. Execution iſſued in the ſame 
term; and the leaſe was, on the 11th of December, 1797, ſold 
under ſuch execution by the ſheriff to the defendant, who was 
put into poſſeſſion on the 1/t of Fanuary, 1798, and now continues 
fo poſſeſſed. The defendant, at the time of his purchaſe, 
knew that the leaſe contained the ſaid covenant and proviſo. 


Lord Kenyon, Ch. J.—Generally ſpeaking, the grant of 


9 Geo. 3. B. R. 


Ter. Ref. 51. 


an eſtate carries with it all legal incidents, and, therefore, 


the grantee has a right to fell and cunvey it, unleſs he be 


controlled by the terms of his grant. In the caſe of Lord 
Stanhope v. Sheggs, Lord Mansfield ſeems to have doubted on 
this ground, whether or not the covenant that the executors 
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of the tenant ſhould not aſſign were void, as being incon- 
ſiſtent with the thing granted: but in ſo doubting, his 
lordſhip probably overlooked the maxim, modus et conventio 
vincunt legem, though, indeed, that maxim is to be taken with 


ſome qualification; for a grantor, when he conveys an 


eſtate in fee, cannot annex a condition to his Frame not to 


alien, nor when he conveys an eſtate tail, a condition not to 


bar the entail, Such reſtrictions are impoſed to prevent 


perpetuities; but, ſhort of that reſtriction, both parties to a 


contract may. model it in what manner they pleaſe ; though, 


therefore, the grant of an eſtate, prima facie, carries with it 


all legal incidents, that grant may be modified according to 
the wiſh of the parties; and, when we are conſidering the 
Tights of the grantee, it is neceſſary to ſee what reſtraints 
have been impoſed on him. That covenants may be intro- 


duced into a leaſe, to prevent the term paſſing under a com- 


miſhon of bankrupt (ante, vol. II. p. 97), or being taken in 
execution againſt the tenant, ſeems to be admitted; and ſuch 
covenants ate now become very uſual. In the cafe of 
Cruſoe v. Buzby, Lord Chief Juſtice De Grey ſaid, that the 
courts of Weſtminſter have always watched with a great 
deal of care, to {ce if the particular caſe fell within the re- 
ſtraint impoſed upon the tenant; if not, the party has thoſe 
legal incidents belonging to the eſtate, and may diſpoſe of it. 
Now, what are the words uſed in this leaſe ; that the leſſee 
thall not /et, ſet, aſſign, transfer, make over, barter, exchange, 
or athereviſe part with, the indenture or the premiſes demiſed ; 
but theſe are all acts to be done by the tenant himſelf: and 
there is a diſtinction between thoſe acts, that the party does 
voluntarily, and thoſe that paſs zn invitum; judgments in 
contemplation of law always pats in invitum, and there is no 


difference between a judgment that is obtained in conſe- 
quence of an action refiited, and a judgment that is ſigned 


under a warrant of attorney, ſince the latter is merely to 
ſhorten che proceſs, and to leflen the expence of the pro- 
ceedings. Ir tlie warrant of attorney itielf had been a ſpe- 
cific lien on the eſtate, that perhaps would have come within 
tie words of this covenant ; but it only gave the creditor 
power to emer up judgment agamſt the tenant, and, nen 
conſlut, that it would be followed up by the term being taken 


in execution under that judgment. Unlets we were to carry* 


this fariher than the words, I do not think that this is an 
alienation within the meaning of the covenant, In tie 
courſe of the argument it was ſaid, that the granting of a 
leaſe was a ſtipulation of confidence; as between the parties 
themſelves it is ſo, ſo much that the tenant's liability, on bis 
covenant to pay rent, ſübſiſts during the continuance of the 
leaſe, notwithflanding he may become a bankrupt, and be 
deprived of all his property ; but there is no perſonal confi- 

EY 1 dence 
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dence in the aſſignee of the leſſee, and when he parts with 


the leaſe he alſo gets rid of his liability, On the whole, 


therefore, I think that this is not a breach of the condition or 


proviſo for re-entry, the term having been taken in execution 
againft the tenant in invitum. If I entertained any doubts, I 
Jhould wiſh to hear tie caſe argued again; but I confeſs I 
have, for ſome time, conſidered this point as being at reſt, 
ASHHURST, J.—The preſent inclination of my opinion is, 
that this is not a breach of the condition, but I defire time to 
conſider of the caſe. GRosEx, J.— The cafes upon this ſub- 
ject do not quite agree in deciding what is a breach of a con- 
dition of this kind. The words in this covenant rather 
point to ſome act to be done by the tenant himſelf ; but the 
giving of a warrant of attorney did not ſpecifically operate on 


this property. If it had been given for this purpoſe, perhaps 


in equity it would have been conſidered. as a fraud on the 
covenant in the leaſe. But the material conſideration here 
is, that there is no proviſo that the leaſe ſhall be void, in caſe 
of the inſolvency or bankruptcy of the leſſee; and as ſuch a 
proviſo is frequently inſerted in modern leaſes, the omiſſion of 
it in this caſe is ſtrong, to ſhew that the parties did not intend 
that this ſhould be a forfeiture of the leaſe. In Cruſee v. 
Bugby, the Court ſaid, that “the leſſee becoming a bank- 


rupt, was the doing or putting it (the term) away,” ſo 


« being in debt by confeſſing a judgment, and having the 
term taken in execution, was the like ;” but ſaid, that 
* none of theſe amounted to an aſſignment.” Now, if the 
words in this proviſo were only inſerted to guard againſt an 
aſſignment by the party himſeif (and it ſeems to me that 
they were), then, according to the above caſe, there has 


been no aſſignment in this caſe, and, conſequently, no breach 


of the condition. LAWRENCE, J.—l[f the Court nould 
ultimately be of opinion that this is not a forfeiture of the 
leaſe, and I think that is the better opinion, this will be the 
firſt caſe in which the point is ſo decided. This queſtion 
has been agitated at various times. So far back as in Dyer 
6. a. there is this note in the margin: © A man leaſed for 
years, upon condition that the leſſee ſhould not aſſign it 
over: the leſſee acknowledged a ſt tute; the term is ex- 
tended : Walters cited this, refolved to be a breach of the 


condition, although they come in the poſt, and by act of 


law.” Tn the caſe in 1 And. 124. tiere was a difference of 
opinion among the judges ; it was laid by one of them, that 
. % * — 

if land be leaſed on condition not to aſſign, and the leaſe be 
taken in execution by reaſon of a judgment or recogniz ince, 
it is not a forfeiturez but this was denied by another of the 
judges, who ſaid, that the execution was itſelf a forfeiture ; 
to which the reporter adds, which is hard, as it ſeems,” 


The ſame caſe is alſo reported in 1 Leon. 3. according to 
H 2 which 
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which Periam, J. and Meade, J. held, that it was not an 
alienation againſt the condition. In 2 Leon. 83. where a 

man deviſed lands to his wife, until his ſon, Milliam, attained 

the age of twenty-two, and then the remainder of part of the 

lands to his two ſons, A. and John, upon condition that if any 

of his ſons ſhould ſell any part before Zliam attained the 

age of twenty-two, he ſhould loſe the lands, &c. it was ſaid, 

& Tf the deviſee had entered into a ſtatute to the value of the 

land leaſed, by the intent of the will, the ſame had been a 

ſale ; and ſuch was the opinion of the whole Court.“ Theſe 

are the earlier cafes on this ſubject; the later cafes have 

been mentioned in the argument. That of Goring v. War- 

ner, which was cited from 2 Eg. Caf. Abr. 100. is alſo in 

7 Vin, Abr. 8z, pl. 9. where Lord Macclesfield ſaid, “ I do 

not think this is a breach of the proviſo or condition at law, 

but, wliether it be ſo or not, I think this is a proper cafe for 

relief in a court of equity.'* The caſe of Dommett v. Bed- 

ford (ante, vol. II. p. 160) is very diſtinguiſhable from che 
preſent; tor there it was the teſtator's intention that the 
annuity thould be paid to the annuitant ſo long only as the 

latter thould be able to receive it; aud when the bankrupt 

could no longer receive it, there was an end of the term for 

which the annuity was given, With regard to. the caſe of 

Roe v. Galliers (ante, vol. II. p. 97), it was directly contrary 

to the opinion given by Lord Macclesfield in Goring v. 
Marner, becauſe it was there holden that a covenant that the- 

. leaſe thonld be void in caſe the leflce became a bankrupt was 
good. Now, looking through all thule cates, it does not 

appear that this preciſe point has been ga According 

to whit was laid in, Cruſoe v. Bughy, this would be a putting 

1 | a ay er parting with the eſtate, and then it would be a for- 
feicure : but if the Courts rather lean againſt tuch reitraining 

_ covenants and conditions, then I think there is no forfeiture 
in this cafe, b-cauſe all the words uſed in this leaſe point at 
ſome act to be done by the tenant himſelf. If it had been 
ſtared, that the warrant of attorney was given for the expreſs 
purpoſe of having the term taken from the tenant, it would 
have bez a forterure of the leate : but the mere giving_of a 
Warrant of attorney does not imply that ſuch was the tenant's 
obj C; it might as well be argued that the giving of a bond, 

h which might lead to a judgment and execution, on which tlie 
4 : term ma, be taken, was u forieiture,—On the wile, there- 
; Fore, Link that the ſateſt way of deciding this queſtion is 10 
look to the terms of the leaſe, and, according to thoſe, it does 

not appear that the tenant has done any act to create a for- 

feitue. This determination will not be productive of any 

miſcur vous contequences, becauſe the parties may always 
ſipulace (it tacy pleaſe), that the leate ſhall ceaſe and be de- 
termincd, in caſe of the bankruptcy or inſolvency of the 
leilee. 
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the trial it was objected, that, as under the goth ſection of this 


Leaſes. 


lefſee. And though, at firſt, I had ſome doubts on this cafe, 
I have now no heſitation in agreeing, that there muſt be 
juigment in favour of the defendant, ASHHURST, J. then 
expreſſed himſelf ſatisfied with the reaſons given by the 
Bench, and added, that he concurred in opinion with the rett 
of the Court. Per Curiam :—Poſtea to the defendant, 


Leather. 
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Trfs was an action of debt on 1 J. I. c. 22. ſ. 14. for Shipman, ui 
ſelling leather which had not been ſearched and ſealed. On 7 v Henbet, 


Mic. Ter. 


31 Geo. 3. BR. 


{tatute, the plaintiff might have proceeded in a different form 4 Ter. Rep. 109. 


againſt the defendant before the juſtices of aſſize, or juſtices 
of the peace at their ſeſſions, &c. for this offence, the juriſ- 
dict.on of the ſup-rior courts was taken away by the 21 F. 1. 
c. 4. 1, 1. which enacts, « That all offences hereafter to be 
committed againſt any penal ſtatute, for which any com- 
mon informer or promoter may lawfully ground any 
„popular action, bill, plaint, ſuir, or information, before 
« juſtices of aſſize, juſtices of Niſi Prius, or gaol-delivery, 
c juſtices of oyer and terminer, or juſtices of peace in their 
« general or quarter-ſeflions, ſhall be commenced, ſued, 
ce proſecuted, tried, recovered, and determined, by way of 
& action, plaint, bill, information, or indictment, before the 
« ju{tices of aſſize, juſtices of Ni Prius, juſtices of oyer 
« and terminer, and juſtices of gaol-delivery, or before the 
« juſtices of peace of every county, &c. having power to 
« enquire of, hear, and determine the ſame, &c. ; and that 
« all, and all manner of informations, actions, bills, plaints, 
% and ſuits, whatſoever, hereafter to be commenced, ſued, 
“ proſecuted, or awarded, either by the attorney-general, 


Lad 


Kc. or by any common informer, or other perſon what- 


ever, in any of his majeſty's couris at Weſtminſter, for or 
« concerning any of the offences, penalues, or forfeitures 
„ aforeſaid, ſhall be void and of none effect.“ But the ob- 
jeciion was over-ruled, and a verdict was taken for the 
plaintiff for one penalty of 6s. and 8d. with liberty to move 
the Court. Afterwards a rule was obtained to ſhew cauſe, 
either why a nonfuit ſhould not be entered on the conſtruc- 
tion of the fourth clauſe of the 21 J. 1. which enables de- 
fendants, ſued on penal ſtatutes, to plead the general iſſue, 
and give ſuch ſpecial matter in evidence as, if pleaded, would 
have been a good bar to the action, or why the judgment 
ſhould not be arreſted on the firſt clauſe of the fame ſtatute. 
PER CURIAM: This action is brought on the 1 F. 1. Cc. 22. 
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which impoſes certain penalties, and enacts (by the 46th 


Leather. 


ſection) that the penalties ſhall be recovered by atom of debt, 
bill, plaint, information, or otherwiſe, in any of his majeſty's 
courts of record, in which ſuit no wager of law, or effoin, 
ſhall be admitted. Therefore this action may undoubtedly 
be ſupported, unleſs the juriſdiction of this Court be taken 
away by the ſubiequent ſtatule of the 21 F. 1. c. 4 Then 
the general queſtion muſt depend on the conſtruction of this 
act of parliament : but ſome preliminary queſtions having 
being made, they may be firſt diſpoſed of, It has been 
argued, that the 21 FJ. 1. does not extend to acts paſſed ſub- 
ſequent to it, and that this may be conſidered as an action 
brought on a ſubſequent ftature, the 1 F. 1. c. 22. _— 
expired before the 21 F. 1. and having been only re-enacte 
ſince that time. But on this point we are all moſt clearly of 
opinion, that this muſt be conſidered as an action on the 
1 F. I. c. 22. and that the ſublequeat laws, which have con- 
tinued it from time to time, all give effect to it, as an act 
made in the reign of the 1 F. 1; therefore all the caſes, 
which decide tha: this ſtatute of the 21 F. 1. prohibit this 
mode of proceeding, will apply to this cale, as far as reſpects 
the date of the act of parſſament, provided it applies to it in 
other reſpects. Ang ther objection made at the bar was, that 
the ꝙ Ann, c. 11. has inflicted other penalties for this offence ; 
and that, becauſe a ſummary mode of procecdiiig is given by 
the 6 & 37 ſect. of tiat act, before two juſtices, with a 
power of mitigating the penalties, the juriſdiction of this 
Court is taken away; for which the caſe of Cates q. t. v. 
Knight (ante, vol. I. p. 423) was cited. But that argument 
is totally unfounded; the penalties in the latter ſtatute are 
ve, and impoſed with a different view ; and this 
ſtatute does not affect to repeal the proviſions of the 1 F. 1. 
c. 22. It was not pretended in the caſe cited, that a later 
ſtatute neceſſarily repealed the penalties given by a former 
law : the ſole queſtion there depended on the conſtruction of 
two dijjerent ſections in the ſame act of parliament. Then, 
as to the principal queſtion in the caſe, an attentive con- 
fderacion of the words of 21 F. 1. c. 4. ſ. I. will remove all 
doubts con eruing it; it enacts, © That. all offences againſt 
de any penal ſtatute, for which any common informer may 
„ lawfully ground any popular action, bill, plaint, ſuit, or 
information, before juſtices alſixe, juſtices Niſi Prius, 
« or gaol-delivery, juſtices of oyer and terminer, or juſtices of 
« peace in their ſeſſions, ſhall be commenced, ſued, proſecuted, 
c tried, recovered, and determined, by way of action, plaint, 
* biil, info ina tion, or indictment, before the juſtices of aſſize, 
& &c. or before the juſtices of peace of every county, city, 
e &c. wh rein ſuch offences ſhall be committed, &c. and 
not elſewhere, &c.” Then this act of parliament does 
not 


Leather. 


not extend to al! proceedings on penal ſtatutes; it only 
prohibits the proceedings in the courts of Weſtminſter, in all 
thoſe cafes where popular actions, bills, plaints, ſuits, or 
informations, might have been brought in the interior courts. 
But neither of thoſe modes of proceeding, to recover the 
penalty inflicted by the 1 J. 1. c. 22. is given by the goth 
ſection of that act; and that clauſe only enables juſtices of 
aſſize, juſtice sf peace, &c. within their ſeveral juriſdictions, 
to enquire of all the premiſes in their ſeſſions, leet or law days, 
and to hear or determine the ſame. Now, when a power is 
given to a juriſdiftion, which dies not ordinarily entertain 
actions, bills, or plaints, and that power is only generally to 


enquire of, hear, and determine the offence, it muſt be underſtood 
to mean by the common law mode of proceeding, namely, by indict- 


ment, or preſentment. There 1s no pretence to fay that an 
action, bill, or plaint, can, by the common law, be brought 
at the aſſizes, the ſeſſions, or at courts leet; therefore, it 
appears moſt clearly, tht the ſtatute 21 J. I. c. 4. has only 
excluded the juriſdiction of the ſuperior courts in certain 
enumerared caies; and, as this is not one of thoſe caſes, the 
ſtatute 21 F. 1. does not apply to it. It was argued, that 
the 21 F. I. c. 4. is a beneficial law, and ought to be ex- 
tended as far as poſſible : but if the lezitlature had thought 
fo, they would have extended the benefit of it to all penal 
ſtatutes paſſed ſubſequent to it, which are infinitely more 
numerous than thoſe made before that time; and it is more 
beneficial to the ſubject that his cauſe ſhould be heard and 
determined by the ſuperior courts of record. Then ſeveral 
caſes were cited at the bar, to ſhew that this ſtatute reſtrained 
the pro eedings on all prior penal ſtatutes to the courts 
below : but all thoſe caſes are founded on the ſtatute 5 Eliz. 
the 39th ſection of which expreſsly gives power to juſtices of 
oyer and terminer, and juſtices of the peace, &c. to hear and 
determine the offences contrary to that ſtatute, as well by 
indictinent, as by information, action of debt, or bill of complaint. 
This act, having given an action in inferior juriſdictions, 
however diſſimilar it is to the common law remedy, preciſely 
ſhews the meaning of the 21 F. I. c. 4. and to what caſes 
that latter ſtatute applies; on the whole, therefore, con- 
fiderin> the authorities which have been cited, the ſtatute of 
the 5 Eliz. c. 4. and that of the 21 F. I. c. 4. We are 
clearly of opinion, that the latter act only applics to thoſe 
caſes where proceedings by way of aCtion, bill, plaint, ſuit, 
or information, may be cammenced in the inferior courts ; 
and, conſequently, that it does not extend to the preſent, 
wiere no ſuch proceeding can be inſtituted. 
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Searchers of leather, appointed under itat. 2 Zac. 1. c. 22. Warne v. Var- 
are authorized to ſcize leather inſufficiently dried, in order totes and two 


carry it before other officers, called triers : bur they cannot 


others, Mic. Ter. 
36 Geo. 3. B. R. 


H 4 ſeize 6 Ter. Reh. 433. 
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ſeize any leather which is ſufficiently dried, though in their 
Judgment it be nat fo; and if they do, they are liable to an 
action of treſpaſs.— To an action of treſpaſs for taking the 
plaintiff's goods (leather), and detaining them eighteen days, 
the defendants pleaded a juſtification under the ſtat, 2 Zac. 1. 
c. 22. in which, after alleging that they were duly appointed, 
according to the act, to view and ſearch all tanned hides, 
ſkins, or leather, that ſhould be brought to Leadenhall 
market, and ſworn to execute their office truly, and that 
Farley was alſo appointed a ſealer under the act. They 
ſtated that the plaintiff, a tanner, on the 25th of November, 
1795, offered for ſale, in Leadenhall market, the goods in 
queltion, which * had not, after the tanning thereof, been 
well and thoroughly dried, in the judgment of the defendants, 
according to the true intent and meaning of the ſaid act of 
parliament; wherefore the defend:nts, by virtue of their 
office, ſeized and carried away the iaid goods, and detained 
them in their c ſtody, until they might be duly tried, in man- 
ner and form as is directed by the ſaid ſtatute, &c.; and that 
within a reaſonable and convenient time after che ſaid ſeizure, 
to wit, on the 28th of November, the defendants gave notice 
of the ſeizure to the lord mayor of London, in order that 
triers might be appointed for trying the ſame, according to 
the directions of the ſaid act,“ &c.— The plaintitF replied, 
that the ſaid fkins, after the tanning thereof, and before they 
were put up to ſale, had been well and thoroughly dried, ac- 
cording to the true intent and meaning of the ſaid act, and 
that, after the ſeizure, they were duly tried by fix perſons 
(naming them) duly appointed by the lord mayor to be 
triers, Who, upon their oaths, determined that the leather had 
been well and thoroughly dried after the tanning, according 
to the true intent and meaning of the aA; and that the 
leather was afterwards reſtored to him. To this replication 
there was a general demurrer. THE QUESTION was, Whe— 
ther the ſearchers and ſealer of leather, appointed and ſworn 
under 2 Fac. I. c. 22. (I), acting in that capacity, according 
185 ta 
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„ * 


(1) By ſect. 9. all perſons may buy leather at Leadenhall market every 
3 Monday, the ſame bing firſt duly ſearched, ſcaled, and regiſtered. By 
| ſeR. 15. tanners offering to ſale lesther, found inſufficiently dried by the 
triers in the act thereafter appointed, forfeit ſuch leather. Scct. 31. 
Girefts the lord mayor and aldermen to appuin: ſearchers and a ſealer, 
annually, from the companies of cord wainers, curriers, fadiers, or gird- 
lers, cho are to ſearch all hides offered to ſale. Sect. 32. authorizes the 
ſearchers, if they find any leather offered to ſale, or brought to be 
ſcarched, which is inſufficiently dried, &c. contrary to the intent and 
-meanivg of the ſtatute, to ſeize it and retain it till it hall be tried. 
Seft. 33. empowers the lord mayor, in fix days after notice, to appoint 
triers of the butter fort of cordwainers, Curricrs, and tannets, who arc 
ſworn 
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Leather. 


to the beſt of their judgment, are treſpaſſers in R_ leather 
to put it in the courſe of trial preſcribed by that act, if the 
opinions of the triers ſhould be different from their own? 
PER CURIAM : We ſhould have been glad to have found 
ſome ground on which the defendants? juſtification could have 
been ſupported, becauſe they appear to have acted fairly and 
bond fide; bur ater comparing the pleadings with the act of 
parliament, it is impoſſible to decide in their f:vour. This 
act was made early in the time of James the Firſt, when the 
trade of thi: country was in its infancy, and in a reign during 
which more wholeſome acts of parliament were made, for 


the benefit of the trade of the country, than in any ſubſequent 
period of the ſame duration. But this furniſhes one of many 
examples, that the wiſeſt legiſlature, in making a law, do not 
| foreſee every poſſible caſe that may happen. There is no 


doubt but that, if the caſe in queſtion had occurred to their 
minds when thev framed this law, they would have provided 
for it. But, fitting in a court of law, we are bound to decide 
on the aCt of parliament as we find it, and are not at liberty 
to introduce into it any regulations, however wiſe and proper 
they may appear to us. This /tatutr, after directing that 
ſearchers ſpall be appointed, authorizes them to ſeize leather of a 
certain deſcription, and to ſubmit it to the future enquiry of the 
triers. It ſeems reaſonable that, if theſe ſearchers exerciſe their 
authority bona tide, and only ſeixe ſuch leather for the exa- 
mination of the triers as, in their judgment, ought to be 
examined, they ſhould be protected; in ſuch a caſe they do not 
tranſgreſs auy moral duty, and we ſhould have been glad to 
find that they had not tranſgreſle] any legal duty: but the act 


of parliament affords them no ſuch protection; it only em- 


parwers them to ſeize leather which is not dried, &c. according 
to the true intent and meaning of the act. Here the plea 
does not allege that the leather was inſufficiently dried ; and 
the replication does ſtate expreſsly, that it was inſufficiently 
dried, &c. according to the true intent and meaning of the. 
act; therefore, it appears on the record, that the defendants 
ſeized leather which the ſtatute did not authorize them to 
ſeize, This caſe daes not differ in principle from thoſe of cuſtom- 
houſe and exciſe officers : in thote caſes, which more fre- 
quently occur, the legiſlature have gradually introduced new 
laws, as the occaſion called for them. Cuſtom-houſe officers 
were, until a late act of parliament, 19 Geo. 2. c. 34. ſ. 16. 


— < 
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ſworn to try whether the leather ſeized be good or not, on the ſecond or 
third market- day after the ſeizure. Sect. 37. impoſes a penalty on the 
ſearchers and ſealer. refuſing to ſeal leather ſufficiently wrought. or 
allowing iofufficient leather; and alſo impoſes a penalty on perſons 
elected to the office refuſing to execute it. | 1 
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was paſſed to protect them, liable to an aftim for ſcixing gone, 
if it ultimately turned out that the goods were not the ſubject. 
matter of ſeizure, even though there was a probable cauſe for 

ſeizing them. Exciſe officers continued in this ſituation to a 

later time, upon a ſuppoſition that the ſtatute reſpecting 

cuſiomhoule officers extended to them; and, when it was 

diſcovered hat they were not protected by the former act, 

the le: iſlature made a ſimilar law, 23 Geo. 3. c. 70. ſ. 29. 

for their protection. So in the caſes of juſtices of the peace 
(1) and conſtables, the legiſlature have made laws in their 

favour, when acting in the execution of their office. All 

theſe inſtances ſhew the propriety of protecting perſons, 

acting under this act of parliament, when they act bond fide. 

But the legiflature not having given them any protection, 
except when they ſeize leather of a certain deſcription, the 

only queſtion 1s, Whether the leather in queſtion was, or 

was not, the ſubject of ſeizure? ard that queſtion is againft 

the defendants by their own admiſſion. On the other point 

made at the bar, the injury done to the plaintiff 1s by the 

immediate act of the defendants, and not a conſequence 

ariling from ſome other act; for this treſpaſs is the proper 

remedy, We are, therefore, bound to give judgment againſt 

the defendants, | | 
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Sir George Cole- THE offence of ſelling a loaf of bread ſhort of weight, is 
brooke, bart. v. not within the juriſdiction of the court leet. — "This was an 


i Elliott, 


Hil. Ter, action of debt for amercements ſet and affegred in the court 
6 Geo. 3. B. R LEST belonging to the manor of Stepney. The fact charged 
3 Burr. 1859. in the declaration and preſentment (which was ſet forth in the 
declaration) was the defendant's having in his cuſtody, and 
ex poſing to ſale, a loaf of bread, pretended to be and as and 
fir a quartern loaf of the weight of ꝗlb. 5502. whereas it 
"wanted 40z. and 2. Nil debet'” was pleaded, and iſſue 
joined ; the cauſe was tried, and a verdict given for the 
plaintiff. Upon the trial it was objeCted, “that the pre- 
« ſentment given in evidence was neither ſealed nor indented, 
6 as it ought to have been, by the ſtatutes of Weſtm. 2. c. 13. 
4 13 E. 1. and 1 Edu. 3. ſtat. 2. c. 17.” And leave was 
then given to the defendant to move for a new trial, without 
payment of coſts. Afterwards, another objection was taken, 
« that the court /cet had no juriſdiction.” PER CURIAM: 


(1) Vid. 7 Fac. 1. c. 5.5 21 Fac. 1. c. 12.3 and 24 Geo. 2. c. 44. 


It 


Leet. 


It is not neceſſary that a preſentment of this kind ſhould be 
either ſealed or indented, The turn, and the leet (derived out 


of it), were anciently the principal courts of criminal juriſ- 


diction, coeval with the eſtabliſhment of the Saxons here. 
There were no graces of them, either amongſt the Romans 
or Britons; but the activity of thoſe courts is marked very 
viſibly, both amongſt the Saxons and the Danes. By Magna 
Charta, cap. 17. their juriſdiction is abridged, their power 
to hear and determine“ is taken away; but not their power 
& to tate indict ments, and apprehend the parties indicted.“ 
That power was abuſed: they took people up to extort 
mouey from them, upon pretence of their having been in- 
dicted in their turns, de furtis et aliis mralefattis, when, in fact, 
they had not been lawfully indicted. The ſtatute of Weſtm. 
2. c. 13. recites that grievance, and directs that ſheriffs, in 
their turns, hall enquire by twelve lawful men, at the leaſt, 
de hujuſmodi malefuctoribus; qui hujuſmadi inquiſitionibus figilla 
fur apponant : et ſicut ditum eft de vicecomitibus, obſervetur de 
quolibet balliva libertatis. And 2 Inft. 388. ſays, “this act 
« extends to leets; and it certainly does: but it reſpeAs only 
ſuch inquititions as are a foundation for impriſonment That 
was the grievance intended to be obviated, to prevent ficti- 
tious impriſonment upon pretence of inquiſitions de furtis et 
aliis malefaftis, The act does not relate to inquiſitions for 
ottences where the party cannot be apprehended; but the pro- 
ceeding againſt him is only by amercement, where the delin- 
quent can either be taken up in the tirſt inſtance, or even 
puniſhed for the offence by impriſonment. — The univerſal 
PRACTICE is NOT fo ſeal theſe inquifitions. —And as to the 
indenting ; it is not neceſſary that tuch an inquiſition ſhould 
be indented. The act of 1 Edi. 3. ſtat. 2. cap. 17. extends 
to courts leet; but the reaſon of the law fixes the true con- 
ſtruction of it. It was made to prevent the altering or em- 
bez.zling ſuch indictments as were to be delivered over to the 
Juſtices ; it does ot relate, therefore, to preſentments, which 
were o be proceeded upon in the turn or leet, and not to be 
delivered over to the juſtices. But it is not neceſſary to 
determine theſe points, becauſe we are all of opinion, 
e that the offence preſented is not within the juriſdiction of 
« the court leet, becauſe it is a new offence, created by act of 


« parliament, and can be proſecuted ozly in the manner 


directed by the act.” THE AssIZR OF BREAD is an 
ordinance, aſcertaining the werght and the price of it, which 
is to be regulated by the price of corn. The intention was, 
to preſerve a due proportion between them, making the baker 
a reaſonable allowance (a very wiſe provilion, to derive the 
effects of plenty upon the poor). If that aſſize was broken 
(whether ſet by the court leet or not), the breach of it was 
always preſentable and puniſhable in the court 4e But — 


to 
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aſſize muſt fix both price and weight; and it would be very 
Incomplete and imperfect, if it were to fix only the weight, and 
leave the price with a ſeller.— The 51 H. 3. (affiſa pants ei 
cerviſie) fixes both; and the variations in that aſſize, occa- 
ſioned by the different prices of corn, always took in 55. 
The 8 Arn. c. 18. repeals the 51 H. 3. but directs how the 
aſſize ſhall be ſet, and exhibits a plan for that purpoſe : but 
it takes in both the price and weight, according to the true 
principle of the law. The 31 G. 2. c. 29. repeals all former 
laws, but ſtill proceeds upon the ſame principle of fixing both 
the price and weight; and the plan of an aſſize exhibite] in 
It, ſhews that both are fixed by it. This act ſaves the juriſ- 


e 


diction of courts leet ; and, therefore, whenever and where- 
ever an aſſize is made according to the directions of 31 G. 2. \ 
c. 29. the court lect may enquire and punith for the breach p 
of it.—But the 3 G. 3. c. II. upon which this preſentinent is 0 
rafted, does not fix the price, but was made to meet with t 
me inconveniences, in cafes where no aſſize was ſet; { 
| whereas the ſetting the aſſize is the bois of the juriſdiction ö 
= of the court Jeet. If we ſhould ſupport this pretentment, it q 
would be giving them a juriſdiction where no aſſize is ſet, \ 
though their juriſdiction arites only, and can only attach, c 
where it is ſec, —The offence, cognizable there, is frafrs 5 
affize.—The counſel for the plaintiff were aware of the 7 
objeCtion, and, therefore, inſiſted “ that this act of 3 G. 3. 1s. 7 
& an aflize, becauſe it fixes the weight. But it wants one 7 
of the eſſential characteriſtics of an aſſize, price; price regu- 1 
lated by the price of corn jn the market: and it would be a a 
ſtrange conſtruction of this act, to give it the effect and ope- 0 
ration of an aſſize, when it was intended only to ſupply the * 
defect of an aſſize, and to operate where and becayſe there was 1 
none. The act directs, ſect. 6. that a quartern Joif ſhall be 1 
four pounds five ounces and a half, under the penalty of not fc 
more than five ſhillings, nor leſs than one ſhilling, for every tl 
ounce of every loaf which ſhall be deficient, and not more d, 
than two ſhillings and ſixpence, nor leis than ſixpence, for m 
any defect under an ounce ; but in cities, towns corporate, 02 
&c. or within the weekly bills of mortality, the complaint he 
muft be made, and the bread weighed, within twenty-four in 
hours, and in other places, within three days; and a ſum- th 
mary juriſdiction is given to juſtices, to convict and levy the ve 
penalty. It is unneceſſary to ſpeculate upon the utility of the all 
regulation: fo far it goes, that when a perſon buys a quar- Pi 
tern loaf, it muſt weigh 4ʃb. 5 07. and 1-half; but, as it docs a 
not fix the price of that quartern loaf, it reaches only one 
half of the evil.—But, whatever benefit may ariſe from this de: 
proviſion, it is 2 a proviſion made by the common law, but no 
introduced by this ſtatute ; and the preſentment deſcribes the eit 
offence in the very words of the ſtatute, and was plainly juc 


meant to enforce tlie execution of the ſtatute, and to apply 
1 | aa 0 the 
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the night of puniſhment for the breach of the aſſize, to the. 


pI of a violation of an act of parliament.— The. 


ead mult be weights in twenty-four hours, or three days, 
Ne 


whereas this preſent | 
tance. The act ſays, „he ſhall be ſummoned, ſect. 14. and 
« have an opportunity of making his defence.“ The pre- 


ſentment cannot be controverted in the court leet, but accuſes- 


and puniſhes at the ſame inſtant. —There is a ſaving of the 
juriſdiction of the Jeet in the 31 G. 2. ſect. 43. becauſe that 
act keeps an aſſize in its view, from one end to the other, and 
the ſettling that aſſize is the great object of it: but in this 
act there is uo ſuch exception, becaule it was providing for 
caſes where the court leet had no juriſdiction.— Theſe courts 
were very properly adapted to the cuſtoms, manners, genius, 
and policy, of a people upon their firſt ſettlement, but, like all 
other human juriſdictions, vary in the courſe and progreſs of 
time, as the government and manners of a people take a dit- 
ferent turn, and fall under different circumſtances. From 
Magna Charta to this time, they have been always gradually 
abridged ; never enlarged. Experience ſhews the wiſdom of 
widening (inſtead of contracting) the circle of both civil and 
criminal juriſdiction. - But the point is not now upon abridg- 
ing the juriſdiction of the leet; the preſent queſtion is, 
« Whether we ſhall zucreaſe it, and give them power to hold 
« plea of an offence againſt an act of parliament, which is 
« formed upon a plan that has been uniformly and univerſally 
e purſued from the Conqueſt to this day f''—Upon the fir/# 
and other objections (which were waived), leave was given 
to move for a new trial, without colts. The ſecond objection 
was not then made. As it now comes out, the detendant 
ſhould have had a verdict, which would have carried coſts.— 
The plaintiff could not have maintained his action of debt 
for this amercement, becauſe it appears, upon the whole of 
the caſc, that there is no debt due to him. 'The plea of nil 
debet puts the whole matter in iſſue; and upon the whole 
matter nothing is due to the plaintiff, But the defendant 
cannot have any coſts under the preſent form of proceedings: 
here is no demurrer, but a verdict againſt him; nor did he 
infill, at the trial, upon a caſe to be ſtated for the opinion of 
tie Court; ſo that there can be no poilibility of entering a 
verdict for him, nor can the Court give judgment for him: 
all we can da is to ſet aſide the verdict againft him, and grant 
him a new. trial. — Therefore, let this verdict be ſet aſide, and 
a new trial had, without colts. 

Lord MANSFIELD, Ch. J. then addreſſing himſelf to the 
detendant's counſel, ſaid, In the ſhape it zow itands, you can- 
not have coſts: you may take it either of theie two ways; 
either as I have juſt now pronounced the rule, or by having 


jud ment arreſted, but you cannot have coſts. The truth of 
| the 


— 


nt may puniſh at three months diſ- 
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the matter is, the defendant ſuffers by a flip, by not ſeeing the 
objection ſooner : if he had ſeen it ſooner, he might have 
demurred, inſtead of pleading © nil debet, and then he 
would have been entitled t his cofts : but this he has not 
done, —It was very properly l boured by the counſel for the 
plaintiff, as upon an aſlize ſet by 3 G. 3. for it is certainly 
neceſſary that an aſſize ſhould be ſet, in order to ſupport this 
action. Verdict ſet aſide, and a new trial, but without coſts. 


Libel. 


Villers o. Monſ. Ay action will lie for ee any thing in writing, 


ley, Ea, Ter. 
9 Geo. 3. C. B. 
2 ili. 403. 


which tends to render another ridiculous.— This was an 
action upon the caſe againſt the defendant, for malicioufly 


writing and publiſhing a libel upon the plaintiff, in the words 


following, viz. 


« Old Yillers, ſo ſtrong of brimſtone you ſmell, 

« As it not long ſince you had got out of hell, 

“ But this damnable ſmell I no longer can bear, 

« Therefore I delire you would come no more here; 

« You old ſtinking, old naſty, old itchy old trad, _ 

« If you come any more you ſhall pay for your board, 

& You'll therefore take this as a warning from me, 

« And never more enter the doors, while they belong 
* do . F. | 

„„ Milncoat, December 4, 1767.“ 


The defendant pleaded, Not guiityz and a verdict being 


found for the plaintiff, and ſixpence damages, it was moved 


in arreſt of judgment, that this was not ſuch a libel for which 
an ation would lie. SED PER CURIAM: This is ſuch a 
libel for which an action well lies. We muſt take it to have 
been proved at the trial, that it was publiſhed by the de- 
fendant malicieuſly; and if any man deliberately or maliciouſly 


publiſhes any thing in writing concerning another, which 


renders him ridrculous, or tends to hinder mankind from 
afſoctating or having intercourſe with him, an action well 
lies againſt ſuch publither, There is no difference between 
this and the caſes of the /eproſy and plague; and it is admitted 
that an action lies in 'thote caſes, The writ de leproſo 
amovends is not taken away, although the diſtemper is almoſt 
driven away by cieanlineſs, or new-invented remedies : the 
party muſt have the diſtemper to ſuch a degree before the 
writ ſhall be granted, which commands the theriff ro remove 
him without delay, ad locum ſolitarium ad habitandum ibidem 
prout maris eff, ne per communem converſationem ſuam hominibus 

5 = , dampnum 


ward 
and 4 
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dampnum vel periculum eveniat quoviſmado,— Regiſtrum Bre- 
vium, 267. b. The degree of leproſy is not material, if you 
ſay he has the leproſy it is ſufficient, and the action lies. 
The reaſon of that caſe applies to this; the itch may be com- 


municated by the air without contact: it is ſaid to be occa- 


honed by animalcula in the ſkin, and muſt be cured by out- 
ward application; no body will eat, drink, or have any in- 
tercourſe with a perſon who has the ztch, and ſtinks of 
brimſtone, therefore this libel is actionable, and judgment 
muſt be for the plaintiff. Though for ſaying a man his the 
:tch, without more, perhaps an action would not lie with- 
out other malevolent circumſtances; for there is a diſ- 
tinction between libels and words: a libel is puniſhable, both 
criminally and by action, when ſpeaking the words would 
not be puniſhable in either way. For ſpeaking the words 
rogue and raſcal of any one an ation will not lie; but 
if thoſe words were written and publiſhed of any one, an 
action will lie. It one man ſhould ſay of another that he 
has the itch, without more, an action would not lie; but, if 
ne ſhould write thoſe words of another, and publiſh them 
mattciouſly, as in the preſent caſe, no doubt but the action well 
lies. — JUDGMENT FoR THE PLAINTIFF per tot Cur, 
without granting any rule to ſhew caule. 


111 


A letter, written to a third perſon, calling the plaintiff “a Bell ». Stone, 


* villain,” was held actionable, without proof of ſpecia 
damage.—On the trial of an action on the caſe for defama- 


letter of and concerning the plaintiff : * After the communi- 
cation I had with your ſon in your abſence, I but little 
« thought you would have been made the dupe of one of the 
« moſt internal villains that ever diſgraced human nature 
but I ſuppoſe you were deceived by thoſe whom you thought 
« well of, and whom he will deceive if they will give him 
« an opportunity: I am told they are refpetinhle and how 
they can be connected with him is the moſt attonithing 
thing to me. Mr. H. writes me you called upon him 
(meaning the plaintiff) on the ſubject of your account, for 
© which the villain gave you his note at five months.” The 
declaration ſtated, that the plaintiff had ſuſtained ſpecial 
damages: and the plaintiff having failed in proving the ſpecial 
damage laid, Macdonald, Ch. B. was of opinion, that the 
letter, unſupported by proof of ſpecial damage, was not 
actionable, and directed a verdict for the defendant. The 
counſel for the plaintiff, however, contending that the letter 
itielf was actionable, the Chief Baron aſked the jury what 
damages they would give, ſuppoſing the plaintiff entitled to 
a verdict in point of law. — The jvry anſwered 1s. After- 
wards, on a motion to ſet aſide the verdict for the defendant, 
and to enter a verdict for the plaintiff for 1s.— THE Court 


Were 


| Mich. Ter. 

Geo. 3. C. B. 
g a- 1 Pal. & Bop. 331. 
tion, it appeared, that the defendant had wrote the following 
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were clearly of opinion, that any words written and pub- 
lithed, throwing contumely on the party, 5 Co. 125. b. were 
actionable ; = made the rule abſolute. 
The King v. An information being moved for againſt the printer of 
Rinnerllyy = ©& Lloyd's Evening Poſt,” for a ludicrous paragraph, giving 
1 Geo. 3 BR. an account of the Earl of Clanrickard's marriage with an 
1Black. Rah. 294. aclrels at Dublin, and appearing with her in the boxes with 
jewels, &c. Cauſe was thewn againi making the rule ab- 
ſolute. 1ſt. That Lord Clanrickard was not a peer of Great 
Britain. Sed non allocatur. For per Cur. As he is {worn 
to be a marricd man, it is a high offence, even againit a 
commoner.—2dly, That this par:graph was taken from 
another piper, againſt whoſe printers informations were alſo 
moved. Zdly. That in his next paper Amer ſley had voiun- 
tarily made a public recantation. Sed nan dllocantur. For 
per Cur. It is higi time to put a ſtop to this 1atermedaling in 
private families. Rule abtotute. 


The King v. But expulſion from a quaker's meeting, and reaſons a'- 
3 ſigned in che books, is not a libel. On a motion for a new 


3 Geo. 3. BR. (11a), it appeared, that Mar; Jerom, the proſecutrix, was a 
1Blad. Reh 386. quaker; but being leſs rigid than the reft of ner ſect, the 
brethren, according to their uſual diicipline, firſt admonithed 

her, for frequenting balls and concerts; then tent deputics to 

her; and, laſtly, expelled her; and entered, as a reafon, in 

their books, “For not practiſing the dutics of ſelt-denial.” 

This was tigned by the defendant, their clerk. The proſe- 

cutrix {ent her maid for a copy of the entry, which was de- 

livered to her by the defendant, and was the only act of 

publication proved. On the trial of the indictment—CL1vE, 

J. left it to the jury, and they brought in the detendant 

guilty. It was argued to be irregular, to leave it at all to the 

jury, upon ſuch an evidence only of publication. 5 Hod. 167, 

But as the judge was diſſatisfie with the verdict, the whole 

tranſaction being merely a piece of diſcipline (in which the 

Court ſtrongly concurred), they, for that reaſon, granted the 

new trial, in the firſt inftance, without any rule to thew 

| cauſe. - | 1 g 

The King v. An indictment for publiſhing libellous matter, reflecting 
E. Tophaw, on the memory of a dead perſon, not alleging that it was 


K l. Ter. dune with a deſign to bring contempt on the family of the de- 
ceaſed; and to ſtir up the hatred of the king's ſubjects agaiualt 


31 Geo. 3. BR. 
4 Ter. Rep 127. : : 
them; and tv excite his relations to a breach ot the peace 


cannot be ſupported. But proof that the defendant gave a 
a boud to ihe ſtamp-office, for the duties on the adveritiiemeut 
in a newſpaper, and had occaſionally applied at the ftamp- 
office reſpecting the duties, is evidence that he is the pub- 
liher.— This was an indictment reflecting on the memory 
of the late Earl Cowper, publiſhed in a newſpaper called 
© THE WORLD :”* the indictment charged “ that he, de- 
| | „ fendant 


r 
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tt fendant, being a perſon of a wicked and malicious diſpoſi- 
< tion, and wickedly and malicioully contriving and intend- 
«ing to injure, defame, diſgrace, and vilify the memory, 
6 reputation, and character of George Naſſau Clavering Earl 
c Goawper, then deceaſed : and to cauſe it to be believed, that 
„the laid Earl, in his life-time, was a perſon of a vicious 
& and depraved mind, &c. &c. did print and publiſh,” &c. 
{ tetting forth the libel] ; and it concluded, „ 10 the great di/- 
grace and ſcandal of the memory, reputation, and charatter of 
« the ſaid Karl Cowper. In contempt,”” &c. &c. At the 


trial, Buller, J. left to the conſideration of the jury the two 


queſtions, namely, Whether the detendant were or were not 
the publither ? and whether the inuendos were made out? 
And the jury found the defendant guilty. An application was 
made for a new trial, or to arreſt the judgment. The grounds 
tor the former were, that another queſtion ſhould have been 


left to the Jurys namely, Whether this paper were publiſhed 


in the ſpirit of a biographer, or with a malicious intention to 
defame and vilify the character of Lord Cowper e - PER 


 CurIam : Of the firſt queſtion which the jury determined, 


whether the defendant were or were not the publiſher, there 
can be no doubt whatever; the evidence was perfectly ſatiſ- 
factory. It was proved that the paper was ſold at the 
office ; that the defendant, as proprietor of the paper, had 
given a bond to the ſtamp- office, purſuant to the 29th Gee. III. 
c. 50. ſ. 10. for ſecuring the duties on the advertiſements; and 
that he had, from time to time, applied to the ſtamp-office 
reſpecting the duties on the paper. It is impoſſible, there- 


fore, to ſay that this was not ſtrong evidence to be left to the 


jury to ſhew that he was the publither. Then it was aſked 
at the bar, Shall every perſon, who is a proprietor of a paper, 
as a feme covert, an infant, or a truſtee, be anſwerable 
criminally for the acts of the agent, in inſerting libellous 
matter in the paper? To that queſtion it is ſufficient to 
anſwer, that this is not one of thoſe caſes. This was the 
caſe of an adult. And this, unqueſtionably, was proper 
evidence to the jury, who have drawn the only concluſion 
which, in the diſcharge of their duty to themſelves and the 
public, they could draw. Then it was argued, that even 
ſuppoſing there was ſufficient evidence of publication, there 
was no evidence of a criminal intent in the defendant. To 
this the words of Lord Mansfield, in R. v. Moodfall, 5 Burr. 
2067. are an anſwer, that „where the act is in itſelt 
« unlawful (as in this cafe), the proof of juſtihcation of 


« excuſe lies on the defendant; and, in failure thereof, the 


„law implies a criminal intent.” There may, indeed, be 
caſes; and ſo it was admitted in R. v. Nutt. Fitz. 47; of a 
publication, in point of law, where no criminal intention 
can be imputed to the party, as where a perſon delivers a 

Vox. IV, I = letter 
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letter, without knowing its contents, or delivers one paper 
inſtead of - another. But here no evidence was offered to 
the jury to diſprove the publication : the caſe was nakedly 
left to them to make that inference, which neceſſarily 


_ ariſes from the publication of a paper, ſuppoſed to reffect on 


the memory of the nobleman mentioned in the indictment. 
Therefore, we are of opinion, that the queſtions pur to the 
jury were the only queſtions which it was the duty of the 


judge to leave to them; and that they have drawn the only 


inference which could fairly be drawn from that evidence; 
and, conſequently, that there is no ground for a new trial. 
THE NEXT QUESTION is, Whether or not the judgmeut 
ought to be arreſted ? and that queſtion is ſuppoſed to have 
ſome novelty in it. The only judicial deciſion on this ſubject, 
which was cited at the bar, was that in 5 Co. 125; the caſe de 
libellis famoſis : where it is ſaid, that publications, defamatory of 
dead perſons, are libell;us ; and the reaſon given is, becauſe it 
tends to ſtir up cthers of the ſame family, blood, or ſociety, to 
revenge, and to break the peace, by provoking them to vindicate 
the memory of the deceaſed, and to wipe off that Hain which the 
refleftions on the anceſior may caſt upon them. But it is to be 
obſerved, that that was not the point in judgment; for 
it was a libel on the living archbiſhop as well as on his pre- 
deceſſor; and, therefore, the judgment for the former might 
well have been ſuſtained, without going into the other point 
incidentally mentioned by the Court. In 1 Hawk. P. C. 
C. 72. 1. 3. it is ſaid, „the chief cauſe, for which the law 
& fo ſevercly puniſhes all offences of this nature (libels), is 
& the direct tendency of them to a breach of the public 
peace, by provoking the parties, and their friends, and fa- 
e milies, to acts of revenge, which it would be impoſſible to re- 
& ſtrain by the ſevereſt laws, were there no redreſs from 
public juſtice for injuries of this kind, which, of all others, 


are molt ſenſibly felt.” Now is it fit to compare the 


manner in which this indictment is drawn with others of a 
timilar_ nature. This profeſſes to be a libel, merely reflefting on 
the memory of the late Ear! Cowper ; and it dies not ſtate that 
it tended to excite his relations to revenge, and a breach of the 
peace. In other cafes, particularly in thoſe reflecting ou 
King William, the indictments charged that they were pub- 
lithed to flander the government, Carth. 405, with a view to 
counteract the 1evolution. We have ſeen the indictment in 
R. v. Crichley, Hil. 7 Geo. II. (1) ; in which it was alleged, 

| | that 


— 


(1) This libel was as follows : « On Saturday evening dicd- of the 
„ \mall-pox, at his houle in Groſvenor-ſquare, Sir Charles Gauner 
« N..o/, Knight of the moſt honourable order of the Bath, and repreſen- 


„tative in parliament for the town of Peterborough, He was — 
| wir 
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that the defendant, “ intending to vilify and ſcandalize the 
memory of Sir C. Gaunter Nico!l, &c. ; and to induce a belief 
& that the ſaid Sir C. Gaunter Nicoll had obtained the order 
te of knighthood of the Bath by vile and ſcandalous means ;” 
thereby reflecting on the government which has the diſtribution 
of honours ; © that he had ated as an enemy to this kingdom, 
“ and had voted, as a member of parliament, corruptly and 
4e perniciouſly, contrary to his duty, &c. and maliciouſly to 
& fix a mark of infamy, contempt, and diſhonour, on the 
© name and family of the ſaid Sir C. G. Nicoll, &c. and to 
* ſtir up the hatred and evil will of the ſubjects of the king 
* againſt the family and poſterity of the ſaid Sir C. G. Nicoll.“ 
Nou to ſay; in general, that the conduct of a dead perſon can 
at no time be canvaſſed; to hold that, even after ages are paſſed, 
the conduct of bad men cannot be contraſted with the good; 
would be to exclude the moſt uſeful part of hiſtory. And; 
therefore, it muſt be allowed, that ſuch publications may be, 
made fairly and honeſtly. But; let this be done whenever it 
may, whether ſoon or los after the death of the party, if it 
e done with a malevolent purpoſe, to vilify the memory of 
the deceaſed, and with a view to injure his poſterity; as in 
R. v. Crichley, then it comes within the rule ſtated by Haw- 
fins: then it is done with a deſign to break the peace; and 
then it becomes illegal. But; on that queſtion, the jury 
ought to have had the power to, deliberate ; ſomething like 
that which was ſtated in Crichley's caſe, and in R. v. Horne, 
infra, ſhould have been ſtated. We are, therefore, of 
opinion, that as nothing of that ſort is ſtated in the prefatory 
part of this indiftment; as that it was publiſhed with an 
intent to create any ill- blood, or to throw any ſcandal on the 
family and poſterity of Lord C:wper; or to induce them to 
break the peace in vindicating the honour of the family, this 
judgment ſhould be arreſted. Rule abſolute to arreit the 
judgment. | | 
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Upon an information againſt the defendant for a libel, for ne «. Horne, 
that hz, &c. wickedly, maliciouſly, and ſeditiouſly; did write Moc. Ter, 5 
and publiſh, &c. a certain falſe, ſcandalous, and ſeditious % 6 — : 


libel « oF AND CONCERNING his Majeſty's governinent and the 
. employmenit of his troops, according to the tenor and effect fol- 
lowing ; (ſetting forth the libel verbatim The Court held that 
the words . and concerning” were a ſufficient introduction of the 
matter contained in the libel, and a ſufficient averment that it 


„with an ample fortune, which he enjoyed in a manner that rendered 
him, in early years of life, a truly valuable huſband and 2 friend. He 
© could not be called a friend to his country, for he changed his princi- 
© ples for a red iibband, and voted for that pernicious p oject, the ex- 
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was written © of and concerning the King's government and the 


« employment of his troops.” — This was an information filed 
againſt the defendant by the Attorney-general, for writing, 
printing, and publiſhing, two libels. The firſt count in the 
information ſtated, “ That the faid 7% Horne, being a 
« wicked, malicious, ſeditious, and ill-diſpoſed perſon, and 
c being greatly diſaffected to our ſaid preſent Sovereign Lord 
« the King, and to his adminiſtration of the government of 
« this kingdom, and the dominions thereunto belonging, and 
« wickedly, malicioufly, and ſeditiouſly intending, deviſing, 
« and contriving to ſtir up and excite diſcontents and ſedi- 
e tions among his Majeſty's ſubjects, and to alienate and 
withdraw the affection, fidelity, and allegiance of his ſaid 
« Majeſty's ſubjects from his ſaid Majeſty, and to infinuate, 
* and cauſe it to be believed, that divers of his Majelty's 
« jnnocent and deſerving ſubjects had been inhumaniy mur- 
« dered by his ſaid Majeſty's troops in the province, colony, 
& or plantation of the Maffachuſet's Bay, in New England, 
« in America, belonging to the crown of Great Britain, 
« and unlawfully and wickedly to ſeduce and encourage his 
« ſaid Majeſty's ſubjects in the ſaid province, colony, or 
« plantation, to reſiſt and oppoſe his Majeity's government, 


* 


« on the 8th day of June, in the 15th year of the reign, &c. 


« with force and arms, at London aforeſaid, in the parith 


ce of St. Mary le Bow, in the ward of Cheap, wickedly, 


ce maliciouſly, and ſeditiouſly, did write and publiſh, and 
& cauſe and procure to be written and publiſhed, a certain 
cc falſe, wicked, malicious, ſcandalous, and ſeditious libel, 


, and concerning his Majeſty's government, and the employ- 
nent of his troops, according to the tenor and effect follow- 


& ing:”—{ ſetting forth the advertiſement which was charged 
fo be a libel (1)]. There were other counts in the informa- 
tion, charging the ſaid Fohn Horne with cauſing the ſame 
libel to be priited in © The London Packet, or New Lloyd's 
« Evening Poſt,” and « The Morning Chronicle, or Lon- 
« don Advertiſer.” The count on the ſecond libel was as 
follows, viz. : * That the ſaid Zohn Horne, being ſuch perſon 
* as aforeſaid, and again unlawfully, wickedly, maliciouſly, 


© and ſeditiouſly intending, deviſing, and contriving as afore- 


& ſaid, afterwards, to wit, on the 14th day of July, in the 
« I5th year aforeſaid, with force and arms at London afore- 
& ſaid, in the pariſh and ward aforeſaid, wickedly, malici- 
„ ouſly, and ſeditiouſly did write and publiſh, and cauſe 
« and procure to be written and publiſhed, a certain falſe, 


« wicked, and malicious, ſcandalous, and ſeditious libel, of 
« and concerning his ſaid Majeſty's government, and the employ- 


— 1 


(1) Vide, p. 121, infra, for the words of this advertiſement. 
; « ment 


« cf 


an * 
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« ment of his troops, according to the tenor and effect fol - 
© lowing :”—{ ſetting forth another advertiſement charged as 
a libel]. Other counts were added, for cauſing this laſt 
libel to be printed in the public newſpapers. The defendant 
pleaded not guilty 3 and, on the trial of the information, b 

a ſpecial jury, the defendant was found guilty of all the of. 
tences charged in the information. Mr. Horne, in perſon, 
moved the Court in arre/? of judgment ; and took many ob- 
jections, to ſhew, that the charge, as it ſtands upon this 
record, 1s inſufficient, in law, to ſupport any judgment.— 
% That there was no averment as to the ſtate of the Maſſa- 
« chuſet's colony at that time; either that there were riots, 
inſurrections, or a rebellion : no averinent that the king 
“ had ſent any troops; no averment that there was any 
„ ſkirmith or engagement; or the nature of it; how it be- 
gan, or how 1t went on, or ended; and, laſtly, that it 
« was not averred, that the employment of the troops was by 
« the king's authority. PER CURIAM: The only objection 
which has colour in it, is the laſt ; and we have pot weighed 
every thing : precedents have been looked into; we have tully 
conſidered the information, all the objections that were men- 
tioned, and all the objections we ourſelves could think of; and 
we are all clearly of opinion, without any doubt, that the in- 
formation is ſufficient. An indictment, or information, 
muſt charge what, in law, conſticutes the crime, with ſuch 
certainty as muſt be proved: but that certainty may ariſe 
from a neceſſary inference z in the manner ſettled in the 
caſe of the King v. Lawley, in 2 Str. 994. Plain words in 
a libel ſpeak for themſelves ; if they are doubttul, their mean. 
ing muſt be aſcertained by an inuendo. Here the words are 
plain; and want no inuende they are averred to be writ- 
ren „of and concerning the King's government and the 
* employment of his troops.” The obvious meaning is, 
that the employment of the king's troops muſt be under his 
authority; and neceſſarily ſo when the words preceding are 
« of and concerning the king's government.“ This muſt 
now be taken to be true; becaule the verdict finds it. Had 
the queſtion ariſen upon a demurrer, it muſt equally have 
been taken to be true. The gi/? of every charge of every libel 
conſifts in the perſon or matter of and concerning whom or which 
the words are averred to be ſaid or written, In the King v. 
Alderton, Paſch. 29 Geo. II. B. R. the information was held 
bad; becauſe it was rot laid in the information, that 
the libel was „ of and concerning the juſtices of S 
felt.“ Where the words are averred to be “ of and 
« concerning the king's government, or © of the government 
* of the kingdom, or of the government of the navy,” as to 
any thing further of which they are alſo written, or any par- 


ticular circumſtances mentioned in the libel, through the me- 
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dium of which it calumniates the king's government, that 
need not be particularly noticed in the introductory part of the 
information; nor is any technical form of expreſſion neceſ- 
ſary. It cannot be; becauſe there may be caſes where the 
king's government might be calumniated through an impu- 
tation upon the groſs licentiouſneſs of his troops. The only 
queſtion to be tried is, © Whether the words laid, are written 


« of the king's government?“ It may vary the degree of miſ- 
chief, malice, or guilt ; but it is totally immaterial as to the 


conſtitution of the crime upon the record, Whether the words 
reter to ſomething that has exiſted, and miſrepreſent ſuch ex- 
iſtent facts, or are an entire fiction. Had Lexington been 
left out; or had any other place, where there had been no 
ſkirmiſh or engagement, been mentioned as the ſcene, in- 
ſtead of Lexington; it would, without any inuendo, have been 
equally a libel, if meant to impute the ſame kind of miſcon- 
duct to the king's troops acting under his authority. It is the 
duty of the jury to conſtrue plain words and clear alluſions to 
matiers of univerſal notoriety according to their obvious mean- 
ing, and as every body elſe who reads muſt underitand them. 


But the defendant may give evidence to ſhew they were uſed 


vpon the occalion in queſtion, in a different or in a qualified 
ſenſe. It nofuch evidence is given, the natural interpretation of 
the words, and the obvious meaning to every man's under - 
ſtanding, muſt prevail. Before this trial, five different juries 


bad found theſe words, from their neceſſary meaning, to be © of 


« and concerning the king's government. In this caſe the 
delend int gave evidence: but the evidence he gave plainly 
nenmmptratcd that the words related to troops adting under the 
tring's authority; and, confequently, that the libel was 
© concerning the Ting, government ;"* for the military de- 
par:ment is one branch of government. Alion. Juſtice, then 
pronounced the judginent of the Court, v.z.—That he ſhould 
Pay a fine to the king of 200]. be impriſoned for the ſpace of 
twelve months, and until that fine be paid; and that upon 
the determination of his impriſonment, he ſhould find ſureties 
for his good behaviour for three years, himſelf in 400l. and 


two fureties in 2001. each. 


„ Afterwards the defendant brought a writ of error in the 


Houſe of Lords; and, atter counſel on both ſides had been 
tuily heard, the following queſtion” was put to the judges : 
Whether the writing contained in the information was, 
in point of Jan, fufficiently charged to be a libel upon his 
« Majeſty's government?” and Lord Chief Juſtice DE 
Grey, May 11, 1778, delivered the unanimuus opinion 
of all the judges in the a firmative, as follows: | | 

By the words © /zffciently charged“ I underſtand to 
be meant, „ Whether it is charged with ſufficient cer- 
tainty? But, though the law requires certainty, we have no 
Es - __ 83 + 6 . j . 3 | | preciſe 


preciſe idea of the ſignification of the word; which is as in- 
definite in itfelf, as any word that can be uſed. Lord Cote, 
ſpeaking of it, repreſents it thus (1) : „There are three kinds 
« of certainties : certainty to a certain intent in general; 
« certainty to a common intent; and certainty to a certain 
* intent in every particular.” This /aft is rejected in all 
caſes, as partaking of two much ſubtlety. The ſecond is ſuf- 
ficient in defence; the firſt is required in a charge or accuſa- 
tion. Perhaps this account of it does not convey a much 
clearer idea; but, I apprehend, it will become intelligible, by 
conſidering the grounds of the diſtinctions taken in the pre- 
ſent caſe, upon the certainty required in a charge. The 
charge muſt contain ſuch a deſcription of the crime, that the 
_ defendant may know what crime ii is which he is called upon 
to anſwer; that the jury may app-ar to be warranted in 
their concluſion of “ guilty,” or © not 3 upon the 
premiſes delivered to them; and that the Court may ſee ſuch 
a definite crime, that they may apply the puniſhment which 
the law preſcribes. This, 1 take to be what is meant by the 
different degrees of certainty mentioned in the books: and it 
conſiſts of two parts; the matter to be charged, and the 
manner of charging it. As to the matter to be charged, what- 
ever circumſtances are neceſſary to conſtitute the crime im- 
puted, muſt be ſer out; and all beyond are ſurpluſagę · And, 
therefore, in the inſtance of the proſecution for perjury, 
which has been cited, it was neceſſary to ſet out the oath, as 
an oath taken in a judicial proceeding and before proper per- 
ſons, in order to fee whether it was an oath which the 
Court had juriſdiction to adminiſter. In the proſecution of a 
conſtable for not ſerving the office, 5 Mod. 96, it is neceſſary 
to ſet out the mode of his election; becauſe, if he is not 
legally elected, he cannot be guilty of a crime in not ſerving 
the office. Where the circumſtances go to conſtitute a 
crime they muſt be ſet out: — Where the crime is a crime 
independently of ſuch circumſtances, they may aggravate, 
but do not contribute to make the offence. To apply theſe 
principles to the caſe of a libel : It may happen, that a vrit- 
ing may be ſo ex preſſed, and in ſuch clear and unambigu- 
ous words, as that it may amount of itſelf to a libel. In 
ſuch a caſe, the Court wants no circumſtance to make it 
clearer than it is of itſelf: and, therefore, all foreign circum» 
ſtances introduced upon the record would be only matter of 
ſupererogation. But, if the terms of the writing are general, 
or ironical, or ſpoken by way of alluſion or reference; al- 
though every man who reads ſuch a writing may put the 
ſame conſtruction upon it, it is by underſtanding ſomething 
not expreſſed in direct words ; and it being a matter of crime, 


(1) G9. Litt, 303. 4 5 Co. 121. Del. 158, 
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and the party liable to be puniſhed for it, there wants fomey 
thing more. It ought to receive a judicial ſenſe, whether 
the application 1s juſt: and the fact, or: the nature of the 
fact, on which that depends, is to be determined by a jury. 
But a jury cannot take cognizance of it, ,unleſs it appear 
upon the record; which it cannot do without an verment. 
Fhus much is ſufficient to be ſaid, in regard to the matter that 
is neceſſary to be averred. Secondly, as to the manner of 
making the averment : There are caſes, where a direct and 


politive averment is neceſſary to be made in ſpecific terms; 


as where the law has affixed and appropriated technical 
terms to deſcribe a crime; as in murder, burglary, and others. 
It is likewiſe true, that in all caſes, thoſe fafs which are 
deſcriptive of the crime, muſt be introduced upon the record by 
averments, in oppoſition to argument and zxference. In the 
cale of a libel, which does not in itſeff contain the crime, 
without ſome extrinſic aid; it is neceſſary that it ſhouid be 
Pur upon the record, by way of introduction, it it is new 
matter; or by way of znuendo, if it is only matter of expla- 
nation. For an inuendo means nothing more than the words, 
« id eft,” „ ſcilicet, or © meaning,” or © aforeſaid,” as, ex- 
planatory of a ſubject-matter ſutkctently expreſſæ before; 
as, ſuch an one, meaning the defendant, or ſuch a ſubject, 
meaning the ſubject in queſtion, But as an inuendo is only 


uſed as a word of explanation, it cannot extend the en g of 


the expreſſions in the libel beyond their own me-nivg ; un- 
leſs ſomething is put upon the record for it to e plain. As in 
an action upon the caſe againſt a man for ſayin; of another, 
« He has bunt my barn,“ 4 Co. Barkam's c, the piaiuritf 
cannnot chere, by way of inuendo, fa,, meaning © his Barn 
& full of corn ;”” becaule, that is at an explanation of what 
was ſaid before, but an addition to it. But if in the intro- 
duction it had been averred, that the defendant had + barn 


Full of corn, and that in a diſcourſ- about that harn, the de- 


fendant had ſpoken the words charged in the lihe] of the piain- 
tiff; an inuendo of its being the barn full of corn wouid 
have been good: for by coupling the inuendo in the libe! 
with the introductory averment, “ his barn full of corn,“ it 
would have made it complete. And I conceive, that this 
kind of extrinſic matter may be introduced upon the record, 
either by direct averment, or by recitals, or by general in- 
ference ; and that ſuch introductory matters and expianatory 
inuendos ſo made to appear upon the record, do all amount 
to ſufficient averments. An inuendo is an averment, that 
fuch an ene, means ſuch a particular perſon ; or, that ſuch a 


ching, means ſuch a particular thing: and, when coupled 


with the introductory matter, it is an aveiment of thewhole 
connected propoſition, by which the cognizance of the 
charge will be {ſubmitted to the jury, and the crime appear to 
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the Court. The libel in the preſent caſe ſays, „That the 
« tubſcription propoſed to be entered into, was for the relief 
« Of the widows, orphans, and aged parents of our beloved 


„ American ſobjects; who, faithful to the character of 


« Engliſhmen, and preferring death to flavery, were, for 
*« that reaſon, only, inhumanly murdered by the king's troops 
« ai or near Lexington and Concord in the province of 
« Mifſichuſers,” It is not neceſſary to conſider, whether 
this libel comes within the deſcription of a libel, which con- 
ſtitutes a crime of itſelf, without any aſſiſtance of other cir- 
Cuinſtances ; or what our opinions upon that queſtion might 
be; becauſe, we are all of opinion, that there is ſufficient 
matter, ex,refſed with ſufficient certainty, to conſtitute the 
crime, But, two queſtions have been made upon the intro- 
ductory part of this information : firit, Whether the interior 
ſublequent matter, being introduced by the words, * Of and 
concerning his Majeſty's government, and the employment 
of his troops,” theſe words amount to a ſufficient averment 
to put it legaliy upon the record? And, ſecondly, Whether, 
admitting it to be legall put upon the record, the ſenſe of it 
muli be underſtoud to be a libel upon his Majeſty's govern- 
ment? And, firſt, Whether it is legally put upon the re- 
« cord in point of form ?'—lt is put upon the record by theſe 
words: That the defendant wrote and publiſhed ſuch a 
« libel. of and concerning his Majeſty's government and the 


employment of his troqps,” This is an averment; for the 


fact is, that “ he wiote and publiſhed the libel ;?* and the 
circumſtance connected wich that fact, and which, there- 
fore, makes a part of it, is that © he wrote and publiſhed the 
< paper or libel, of and concerning his Majeſty's government and 
the employment of his troops.” If the jury, upon the defence 
ſet up, had found that the libel was not publithed relative 


to the king's government, or the employment of his troops; 


the information was not proved: for it contains an entire 
propoſition. And if it had appeared, that the paper related 
to a voluntary act of the troops only, and not to an employ- 
ment of them by government, the information would have 
been falſe : becauſe the proſecutor would have foiled in the 
proof f the propoſition, that it was written.“ Of and con- 


cerning the King's government and the employment of his 


«* troops.” This is no new doctrine : the caſes cited at the 
bar thew it, In Tuchin's caſe, State Trials, vol. V. 590, 
one part of the libel was this:“ The miſmanagements of 
the navy have been a greater tax upon the merchants, than 
the duties raiſed by pailiament.”” It might have been ſaid 


there, what navy? whoſe navy? was it the navy of England, 
or did it mean only the merchant Ships? The information 
charged, that the defendant had written a ſcandalous and 
leditious libel 3 in which, the information ſtated in the intro- 
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duftory part, that Of and concerning the royal navy of this 


kingdom, and the government of the ſaid navy, it is written 


« ſo and ſo.” When the information came, in ſtating the 
libel, to the word « navy,” by an inuendo, it explains it 
thus: © meaning the royal navy of this kingdom ;*? which, 


being coupled with the averment in the introduCtory part of 


it, made the ſenſe and the charge coimplete.—Again, in 


another part of the ſame informadion for another libel, one 


part of the libel was thus: “ There is another plot againſt 


you:“ and afterwards, * it is a plot preparatory to your 


« trial.” What trial? The introductory part of the infor- 
mation charged, that this libel was written, Of and concerning 
« the defendant, and a proſecution to be had againſt him for 
« divers ſeditious libels by him, before that time, compoſed 
« and publiſhed.” The information afterwards explains 
« %%% thus; meaning „ the defendant.” This, connected 
with the averment in the introductory part, was a ſufficient 
explanation of the charge. The defendant was found guilty 
of the ſeveral libels in the information. He moved in arreſt 
of judgment; but »7t upon the ground of the inſufficiency of 
the averments: for it was ſufficiently underſtood, that, Of 
% and concerning the royal navy, Sc.“ was good without 
any other additional averments. In the a of Rex v. 
Matthews, State Trials, vol. IX. p. 682, et jeg. which was 


an indictment upon ſtat. 6 Ann. c. 7. the words of the libel 


were theſe; From the ſolemnity of the CHevalier's birth, 
« and if hereditary right be any recommendation, he has that 
« to plead in his favour.” It was there ſaid, Nhat Cheva- 
lier? Who was he? What recommendation? And to what 
thing 'In the introductory part, the information charged 
the libel to have been written, „Of and concerning the 
“ Pretender,” and “ Of and concerning his right to the 
« crown of Great Britain.” And it was held, that the 
inuendos in the bedy of the libel, explaining the words 
« Chevalier,” &c. to mean the Pretender and his hereditary 


right to the crown of Great Britain, when connected with 


the 2verments in the pry ans part, of its being written 
„Ot and concerning the Pretender and his right to the crown 
« of Great Britain,“ were a ſufficient explanation to make 


8 the charge. In the caſe of Rex v. Alderton, Sayer's 


eports, 280. the libel there was an advertiſement, reciting 
certain orders made for collecting money on account of the 
diſtemper amongtt the horned catile, advertiſed by the clerk 
of the peace for the county of Suffolk; and it charged, that 
by thefe orders the money collected had been improperly ap- 
pied. — The intormenon charged this to be a libel on the 


juſtices of Suffolk. In the body of the libel, it was not ſaid, 


& by erder of the juſtices,“ nor did the information in the in- 
tradactory part tay, that it was a libel * of and concerning 
26 | tie 


„ (00000000 


& the juſtices of Suffolk.“ But when the information camo 
to ſtate any of the orders in the advertiſement, it added this 
inuendo; meaning © an order of the juſtices of peace for the 
te county of Suffolk.“ But theſe inuendos could not ſupply 
the want of an averment in the introductory part, of its being 
written of and concerning the juſtices; becauſe they were 
not explanatory of, but in addition to, the former matter ; 
and the Court were of opinion, that the information having 
omitted the words: & Of and concerning the juſtices” in the 
introductory part, ſuch omiſſion was fatal; and judgment 
was accordingly arreſted, From theſe caſes it is clear, that 
the words « of and concerning are a ſufficient introduction 
of the new matter. And, therefore, in the preſent caſe, it 
is, in point of form, a ſufficient averment upon the record, 
that the paper was written Of and concerning the king's 
„government.“ But, ſecondly, it has been argued upon the 
further charge reſpeCting the troops, that it does not 1mport 
that theſe troops were ſo employed by act of government. 
And, therefore, though it ſhould be held to have been writ- 
ten © Of and concerning the king's government, yet it does 
not appear to be ſo, relative to the act of the troops. It has 


been further argued, that. in giving their opinion upon this 


point,“ The judges can take no knowledge of any thing 
that is ſaid or written, but what they can collect from the 
 Erecord;” and likewiſe, & That every accuſation taken 
© from the record muſt be plain and clear; and is not to be 
* ſtrained by any forced meaning or conſtruction.” But, 
as the crime of a libel conliſts, in conveying and iinpreſſing 
injurious reflections upon the minds of the ſubject; if the 
writing is ſo underſtood, by all who read it, the ixjury is 
done by the publication of theſe injurious reflections, before 
the matter comes to the jury and to the court. And it courts, 
of juſtice were bound by law, to ſtudy for any one poſſible 
or ſuppoſable caſe or ſenſe, in which the words uſed might 
be innocent, ſuch a ſingularity of underſtanding might ſcreen 
an offender from puniſhment ; but it could not recal the 
words, or remedy the injury. It would be ſtrange to ſay, 
and more fo to give out as the law of the Jand, that a man 
may be allowed to defame in one ſenſe, and to defend him- 
ſelf by another. Such a doctrine would, indeed, be preg- 
nant with the nimia ſubtilitas, which my Lord Coke to juſtly 
reprobates. The true rule to go by, is laid down by my Lord 
King, in the caſe of Rex v. Matthews, State Trials, vol. IX. 
710, which is this: * That the Court and jury muſt under- 
« /tand the record as the reſt of mankind do.“ L his being the 
rule, and the accuſation ſuch as I have before ſtated, it re- 
mains to be ſeen only, what the words in the preſent caſe are. 
They are theſe : “ That the defendant, of and concerning 
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« the king's government and the employment of his troops,” ſaid 


< that innocent ſubjects had been inhumanly murdered by 
the king's troops only for preferring death to ſlavery.“ 
Do theſe words import, in their natural and obvious ſenſe, 
that the king's troops were employed by the act of go- 
vernment, inhumanly to murder the king's innocent ſub- 


jects? — There can be no doubt but that the king's 


overnmeat comprehends all the executive power of the 
* both civil and military. That he employs all the 
national force, and that his troops are the inſtruments 
with which part of the executive government is to be 
carried on, The introduCtory part of this information 
charges, that the ſubject of the writing in the preſent 


caſe was, * The troops, and the King's troops, and the buſi- 
« neſs they had donc.“ It has been truly ſaid, that the 


king's troops may, like other men, act as individuals: but 
they can be employed as troops by the act of government only, 
If the averment, therefore, amounts to this, that, in the 


diſcourſe which was held, the words were ſ:id * of and con- 


« cerning the king*s government; the natural import of them, 
without any forced or ſtrained meaning, appears to us ta 
be this: I am ſpeaking of the king's adminiſtration of his 
government relative to his troops, and 1 ſay, “ that our 


* fellow-ſubjeCts, taithful to the character of Engliſhmen, 


and preferring death to ſlavery, were for that reaſon only 
* inhumanly murdered by the king's order; or the orders of 
his officers.” Ihe motive imputed tends to aggravate the 


inhumanity of the act, and, conſequently, of the unputation 
itſelf ; becauſe it arraigns, the government of a breach of 


public truſt, in employing the means of the defence of the 
ſubject, in the deſtruction of the lives of thoſe who are 
faithful and innocent. As to any other circumſtances not 


ſtated in the information; if thoſe which are ſtated do of 


themſelvs conſtitute an offence, the reſt ſuppoſed by the de- 
fendant, whether true or falſe, would have been only matter 
of aggravation, and not any ingredien: eſſential to the con- 


ſtitution of the crime; and, therefore, not neceſſary to be 


averred by the record. Upon the whole of the caſe, there- 
fore, we are unanimouſly of opinion, that the record con- 
tains “ all facts and circumſtances neceſſary to warrant the 
* concluton of the jury; and that it likewiſe contains all 


facts and circumſtances neceſſary for the information of 
* the Court to give their judgment upon the occation.” — 


Judgment of B. R. aiſirmed. 
An information for a libel necd not charge the offence to 
have been committed p7 et arms, or allege that the libellous 


N matter is fue — The defendant having been convicted on an 


intormanop fied againit him by his majeſty's attorney- 
: | general 
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general for a libel; it was moved to arreſt the judgment for 


two objections appearing on the information; 1ſt, that che 


information does not charge the offence to have been com- 
mitted vi et armis; 2dly, that the libellous matter is not ſaid 
to be falſe. THE Gony were perfectly ſatisfied, that 
there was no weight in either of the objections. As to 
the firſt objection they ſaid, that the paſſage in 2 Hale, 
pl. 187. is correct, namely, that the ſtatute 37 H. 8. did 
not extend to informations; but that an indictment for a 
libel before that ſtatute would have been good without the 
words vi et armis; for that a libel was not in itſelf an actual 
breach of the peace, but only tended to a breach of it. That 
the diſtinction taken in 2 Hawk. c. 25. ſ. 90. between indict- 
ments for offences, which amount to an actual diſturbance of 
the peace, as reſcues, aſſaults, &c. and thoſe tor conſpiracies, 
cheats, flanders, eſcapes, &c. was the true diſtinction 3 and 
that iu the former only the words vi et armis were neceſſary. 
That though ſome of the precedents in Tremaine contained 
the words vi et armis, yet that thoſe words were omitted in 
the greater number of them, as well as in moſt of the pre- 
cedenis in modern times. That in R. v. Eades, Trem. 61. 
thoſe words were omitted; and, though ſeveral objections 
were taken in arreſt of judgment, vide 2 Show, 468. no ob- 
jection was made on that account. Neither was any 


objection taken in R. v. Tutchin, 5 St. Tr. 527. for the 


omiſſion of thoſe words, though other objections were taken 
in that caſe. And that in R. v. Franklin, 9 St. Tr. 255. 
judgment was given againſt the defendant on an information 
tor a libel, where theſe words were omitted. And that, as 
to the other objection, the greater number of precedents in 
late times was without the epithet falſe; and that the reaſon 
of the thing alſo was againſt the inſertion of the word 


„ falſe,” becauſe it is not neceſſary to prove the libel to be 


falſe. See allo Sterling, et al. 1 Lev. 125, 6. where an 
objection to an information for a conſpiracy, made in arreſt 
of judgment for the omiſſion of the words vi er armis, was 


-over-ruled. ; 
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Although the publication of a libel muſt be ſtated in a de- Baldwin v. El- 
Claration, yet it may be collected from the whole of it, and Phufton, ely. in 


rr. in the Ex. 


nceds not any technical form of words.— This was error in Ch. Tr. Ter. 


the Exchequer Chamber from a judgment in the King's 25 Geo. 3. 


Bench. The declaration was in an action on the cafe, Iſt, 2 Black. Rep. 


For printing and publiſhing in the St. Fames's Chronicle, a 37. 


libel, grolsly traducing the plaintiff in his capacity of a cap- 
tain ot the navy; 2dly, For printing and cauſing to be printed 
another fimilar libel. The defendant pleaded the general 
iſſue; and on the trial, the jury found a general verdict for 
the plaintiff with damages 500l. on which judgment was 
entered, The ſpecial error afligned was, that in the ſecond 

| : count 
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bave exeluded the idea of innocent printing, for 3 
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count the defendant is only N with the printing and not 
the publication of the libel, which, it was alleged, was inſuf- 


| ficient to maintain the action. PER CURIAM : We are all 


of opinion to affirm the judgment; for, though we agree, 
TI ft, that where there are two counts in a declaration, one 


perfect, and the other not fo, general damages cannot be 


regularly given; ſee Dyer, 369. b. 5 Co. 108. 10 Co. 31. 
Cro. Car. 127.; and, 2dly, that in actions for libels, if no 
publication is ſtated in the declaration, the count is bad; 


fee Hob. 62. 115.; yet we apprehend there is a publication 


ſufficiently ſtated in the preſent caſe.— There are various 
modes of publication, and no technical words are neceſſary 


to deſcribe it. Words may be publiſhed by preaching, 
teaching, or adviſed ſpeaking, even where the conſequences 


are highly penal. A written libel may be publiſhed in a 


letter to a third perſon. The word palam has been held to. 


ſtate a publication ſufficiently ; Cro. Elix. 861. There are 
in Raftall's Entr. titl. Action ſur le Caſe, 13. a. two inſtances 
of conſtructive publications, by delivering letters to A. and 
B. and by fixing them on the door of St. Paul's church. 


See alſo 3 Cre. 327. Penſon and Gooday, and 2 Lev. 193. 


It is therefore ſutficient, if there be ſtated in the declaration 
ſuch matter as amounts to a publication (without uſing the 
formal word publiſhed), and the jury are upon the evidence, 
to decide whether a publication be ſufficiently proved or no. 
Printing a libel may be an innocent act; but, unleſs quali- 
fied by circumſtances, thall, prima face, be underſtood to be 
a publiſhing : it mult he delivered to the compoſitor, and the 
other ſubordinate workmen. Printing in a newſpaper (as 


laid in the declaration) admits of no doubt upon the face of 


it. It ſhall be intended a publication, unleſs it be ſhewn that 
the newſpaper fo printed by ilic defendant was ſuppreſſed, and 
never publiſhed. It is ſtated, that he caufed to be printed: 
this confirms the fact of publication, becauſe it calls in a 
third perſon, as agent, to whom the libel muſt have been 
communicated. he introduction to this count ſtates, that 
it was fo printed, with a malicious intent to injure the plaintiff 
as aforefaid, which connects it with the introduction to the 
firſt count, which ſpeaks of publiſhing the ſeveral libels theres 
inatter mentioned, in the plural number. This is the legal as 


well as the grammatical conſtruction of the words: The 


concluſion to the whole declaration ſtates, that by means of 
the printing and publiſhing of the ſaid ſeveral libels the plain- 
tiff is greatly injured, In ſhort, the count does not ſtate 

enerally, as it might have done, that the libel was publiſhed, 
dot it expreſſes the particular mode of publication, viz. by 
printing in a newſpaper. It thereby puts the publication in 
iſſue, and the jury have found it ſo. By fuch finding they 
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found it to be done maliciouſly, to. the infamy and damage of 
the plaintiff.— Judgment affirmed. 


In an action for a libel written in a foreign language, the Zenobio v. 
plaintiff muſt ſet forth the libel in the original; and, if he flit Her. 
only ſet out a tranſlation of it, the Court will arreſt the judg- 35 Geo. 3. E R. 


ment.—l[n an action fora libel, judgment having paſſed againſt 6 Te. Rh. 162. 


the defendant by default; the detendant, after the plaintiff 


had executed a writ of enquiry, moved in arreſt of judgment, 


becauſe the original paper [an article in the French newſ- 
paper, called Courier de Londres], as written in the French 
language, ſhould have been ſet out in this count. PER 
CuxtrAM: That this objection mult prevail is evident, from 
the uniform current of precedents; in all of which the ori- 
ginal is ſet forth. The plaintiff ſhould have ſet out the ori- 
ginal words, and then have tranflated them, ſhewing their 
application to him.—But the plaintiff had leave to amend the 
declaration, on payment of coſts. 


On the trial of an indictment for a libel, the onlyThe King ». 
queſtions for the conſideration of the jury are, the fact of The Dean of 
publiſhing, and the truth of the inuendoss. Whether che dr Afr, 
ſubject-matter be or be not a libel is: a queſtion of law for; Geo. 3. RR. 
the conſideration of the Court (1). The defendant was3 Ter. Re. 48. 


indited for a libel, and tried before Mr. Juſtice Buller, at“ 


Shrewſbury, on the 6th of Auguſt, 1784, when. the judge, 
in ſumming up, told the jury that there were only two queſ- 
tions for their conſideration, namely, the fact of the publica- 
tion, and the truth of the znuendos. And the jury found the 
defendant guilty of publiſhing, but whether a libel or not 
they did not find. —A motion was made for a new trial : and 
after the queſtion had been argued at the bar, the Court took 
till the next day to conſider, when they unanimouſly agreed 


to diſcharge the rule, though Mr. Fuſtice Willes was of 


opinion that the jury had the right, as well as the power, to 
judge of the queſtion, whether libel or no libel, Lord MAxs- 
FIELD. delivered the judgment of the Court as follows: 
This motion to ſet aſide the verdit and grant a new trial, 
for the miſdirection of the judge, ſuppoſes that, upon the 
verdict, either as a general, or as minutes of a ſpecial one, 
to be reduced into form, judgment may be given ; for, if the 


verdict were defective, and omitted finding any thing within 


the province of the jury to find, no judgment could be given, 


* 


—— — 


(1) But now, by fiat. 32 Geo. 3. c. 60. it is declared and enacted, 


| that on the trial of an indictment or information for a libel, the jury may 


ive a general verdict of guilty or not guilty upon the whole matter put 
in iſſue, and ſhall not be required or directed by the Court, or judge, tu 
find the defendant guilty, merely on the proof of the publication, by the 
defendant, of the paper charged to be a libel, and of the ſenſe aſcribed to 
the fame in the indictment ox information. | 5 
: ard 
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and there muſt be a venire de novo; conſequently, this miotion 
would be improper. Four objections have been made to the 


direction of the judge: the firſt, peculiar to this caſe, and 


therefore I begin with it, that he did not leave the evidence 
of a lawful excuſe or juſtification to the jury, as a ground for 
acquitting the defendant. Cireumſtances merely of alleviation 


or aggravation are irrelevant upon the trial; they are im- 


material to the verdict ; and they may be made uſe of when 
judgment is given, to increaſe or leſſen the puniſhment. 
Circumſtances which amount to a lawful excuſe; or juſti- 


| fication, are proper upon the trial, and can only be uſed then, 
Upon every ſuch offence there ariſe two queſtions ; one of 
law, the other of fact; the firſt to be decided by the Court, 


the ſecond by the jury. Whether the fact alleged, ſuppoſing 
it true, be a legal excuſe, is a queſtion of law ; whether the 
allegation be true, is a queſtion of fact; and, according to 


this diſtinction, the judge ought to direct, and the jury ought. 


to follow the direction, though, by means of a general verdict, 


they are entruſted with the power of confounding the law 


and the fact, and follow the prejudices of their affections or 


paſſions.— The ſecond objection is, that the judge did not 


give his own opinion, whether the writing was a libel, or 


_ teditious, or criminal. The third was, that the judge told the 


jury they ought to leave that queſtion upon the record to 
the Court, it they had no doubt of the meaning and publica- 
tion.— And the fourth, that he did not leave the defendant's 
intent to the jury.—The anſwer to theſe objections is, that 
by the conſtitution the jury ought not to decide the queſtion 
of law whether ſuch a writing, of ſuch a meaning, publiſhed 
without a lawful excuſe, be criminal; and that they cannot 
decide it againſt the defendant, becauſe after a verdict it re- 
mains open upon the record; therefore, it is the duty of the 
judge to adviſe the jury to ſeparate the queſtion of fact from 
the queſtion of Jaw ; and, as they ought not to decide the law, 
and the queſtion remains entire for the Court, he is not called 


upon to tell them his own opinion. It is almoſt peculiar to 


the form of a proſecution for a libel, that the queſtion of law 
remains entirely open for the Court upon the record, and 
that the jury cannot decide it againſt the defendant ; ſo that 
a general verdict, that the defendant 1s guilty, is equivalent to 
a ſpecial verdict in other caſes. It finds all which belongs to 
the jury to find, and finds nothing as to the queſtion of law ; 
therefore, when the jury are ſatisfied of every fact within 


their province to find, they have been adviſed to find the 


defendant guilty, and in that ſhape to take the opinion of the 
Court upon the law ; and no caſe has been cited of a ſpecial 


verdict, in a proſecution for a libel, leaving the queſtion of 
law upan the record to the Court, though to be ſure it might 


be left in that form; but the other is more ſimple and * 
5 i : CTi. 
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A criminal intent, from doing a thing in itſelf criminal, wich- 


out a lawtul excuſe, is an inference of law, Where an 


innocent act is made criminal, when done with a.parucular 
intent, there the intent is the material fact to conſtrute the 
crime. Ihe ſubject-matter of theſe three objections has 


ariſen upon every trial for a libel ſince the revolution, now 


near 100 years ago. In every reign there have been many: 
ſuch, trials, both of a private and public nature. In every 
reign there have been ſeveral defended with all the acrimony 
of party animolity, and a fpirit ready to conteſt every point, 
and to admit nothing; but, during all this time, as far as it 
can be traced, one may venture to fay, that the direction of 
every judge has been conſonant to the doctrine of Mr. J. 
Buller, and no counſel has complained of it by an application 
to the Court. Counſel for the crown to remove the pre- 


judices of the jury, and to ſatisfy the by-ſtanders, hare . 
expatiated upon the enormity of the libel. Judges, with the 


ſame view, have ſometimes done the fame thing; both have 
done it wiſely, with another view, to obviate the captivating 
narangues of defendants? counſel to the jury, that they can 
and ought to find that, in law, the paper is no libel.. But the 
formal direction of every judge, under which every lawyer 
has ſo far acquieſced as not to complain of it to the Court, 


terms to me, ever ſince the revolution, to have been agree- 


able to the direction given in this cate. It is difficult to cite 
caſes; the trials are not printed; unleſs a queſtion ariſes, 
notes are not taken; nobody takes a note of a direction of 
courle not diſputed. We mult, as in all caſes of tradition, 
trace backwards, aud preſume from the uſage, which is re- 
membered, that the preceding uſage was the tame, 

His Jordſhip here cited the proſecution for the famous 
Hague letter, in 9 St. Tr. 255; The King v. Owen, State 
Lriais, 10 St. Tr. Ap. 196; and The King v. Nut!, In the 


vear 1756 I came into the office I now hold, and, upon the 


firſt proſecurion for a libel which ſtood in my paper, I think 
1: was the caſe of The King v. Shebbeare, I made up my mind 


as to the direction I ought to give; and I have uniformly 


given the ſame almoſt iu the ſame form of words. No 
counſel ever complained of it to the Court. Upon every 
detfendunt being brought up for judgment, I have always 
iucd the direction I gave, and the Court has always aſſented 
40 it. The defence of a lawtul excuſe never exiſted in any 
cafe betore me; therefore I told the jury, “ they were 


© Jarisfied with the evidence of the publication, and that the megn= 


1 


ing and inuendos were as flated, they ought to find the de- 
fendant guilty ; the que ſtion of law was upon the record for 
© the judgment of the Court. The direction being as of 
-ourſe, and no queſtion raiſed concerning it in the Court, 
tough I have had the misfortune to try many libels in very 
wam times againſt defendants moſt obſtinately and facti- 
VoI. IV 4 tiouily 
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tiouſly defended, there are no notes or reports of what paſſed. 
In one caſe, The King v. Moodfall, on account of another 
kind of queſtion, there is a report; and there the direction is 
adopted by the whole Court as right, and the doctrine of Mr. 


Juſtice Buller laid down in expreſs terms. Such a judicial 


practice in the preciſe point, from the Revolution, as I think, 


down to the preſent day, is not to be ſhaken by general 
| * 7 


theoretical arguments, or popular declamation. Every 
ſpecies of criminal proſecution has ſomething peculiar in the 


mode of procedure ; therefore general propoſitions, applied 


to all, tend only to complicate and confound the queſtion. 


No deduction, or concluſion, can be drawn from what a 
jury may do, from the form of the procedure, to what they 


ought to do upon the fundamental principles of the confti- 


_ rution, and the reaſon of the thing, if they will act with 


integrity and a good confcience, The fundamental defi- 
nition of trials by jury depends upon an univerſal maxim, 
without an exception, ad gueſtionem. Where the queſtions 


can be fevered by the form of the pleadings, the diſtinction 
is preſerved upon the face of the record, and the jury cannot 


encroach upon the juriſdiction of the Court. But where, by 


the form of pleading, the two queſtions are blended together, 


and cannot be ſeparated upon the face of the record, the diſ- 
tinction is preſerved by the honeſty of the jury. The con- 
ſtitution truſts chat, under the direction of the judge, they will 
not uſurp a juriſdiction which is not their province. They 
do not know, and are not preſumed to know, the law; they 
are not ſworn to decide the law ; they are not required to do 
it. If it appear upon the record, they ought to leave it there, 
er they may find the ſacts ſubject to the opinion of the Court 
upon the law; but, upon the reaſon of the thing, and the 
ternal principles of juſtice, the jury ought not to aſſume the 
juriſdiction of law : they do not know, and are not preſumed 
to know, any thing of the matter ; they do not underſtand the 
language in which it is conceived, or the meaning of the 
terms; they have no rule to go by but their paſſions and 
withes. It is faid, it a man give a right ſentence upon hear- 
ing.one ſide only, he is a wicked judge, becauſe he 1s right by 
chance only, and has neglected taking the proper method to 
be informed; ſo a jury, who uſurp the judicature of law, 
though they happen to be right, are themſelves wrong, be- 
cauſe they arc right by chance only, and have not taken the 
- conſtitutional way of deciding the queſtion. It is the duty of 
the judge, in all caſes upon general iſſues, to tell the jury 
bow to do right, though they have it in their power to do 
wrong, which is a matter between God and their own con- 
ſciences. To be free is to live under a government by law. 


The liberty of the preſs conſiſts in printing without any pre- 


vious licenſe, ſubject to the conſequence of law. The 
licentiouſneſs of the preſs is Pandora's box, the ſource of 
- every 
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every evil. Miſerable is the condition of individuals, dau- 
gerous is the condition of the ſtate, if there is no certain law 


(or, which is the ſame thing), no certain adminiſtration of 


la w to protect individuals, or to guard the ſtate (1). Jealouſy 
of leaving the law to the Court, as in other caſes, is now, in 
the preſent ſtate of things, puerile rant and declamation. 
The judges are totally independent of the miniſters that may 

happen to be, and of the king; their temptation is rather to 
the popularity of the day, and I agree with the obſervation of 
Mr. Juſtice Hofter, that a popular judge is an odious and per- 
nicious character. The judgment of the Court is not final: 

in the laſt reſort it may be reviewed in the Houſe of Lords, 
where the opinion of all the judges is taken, In oppoſition 

to this, what is contended for? That the law ſhall be, in 
every particular cauſe, what any twelve men, who ſhall hap- 

pen to be the jury, thall be inclined to think, liable to no re- 

view, and ſubject to no controul, under all the prejudices of 
the popularity of the day, and under all the bias of intereſt in 

this town, where e more or leſs, are concerned in 

the publication of newſpapers, paragraphs, and pamphlets. 

Under ſuch an adminiſtration of law, no man could tell, no 

counſel could adviſe, whether a paper were or were not 

puniſhable, I am glad that I am not bound to ſubſcribe to 

ſuch an abſurdity, ſuch a ſoleciſm in politics; but that, agree- 

ably to the uniform judicial practice ſince the Revolution, 

warranted by the fundamental principles of the conſtitution 

of trials by jury; and, upon the reaſon and fitneſs of tlie 

thing, Jam of opinion this motion ſhould be rejected, and the 

rule diſcharged. — But the judgment was afterwards arreſted 

on a defect in the indictment. 


When a defendant is brought up for judgment, his acts ſub- 32 Kirg v. 
ſequent to the trial may be conſidered, either by way of ag- 8 Te. 
_ gravating or mitigating the puniſhment, even though they be 30 Geo. 3. BR. 
{eparate and diſtinct offences, for which he may be afterwards 3 Ter. A. 425, 


puniſhed. But in ſuch caſes the Court will take care not to in- 
flict a greater puniſhment than the principal charge itſelf will 
warrant.—In this caſe, the defendant being brought up to 
receive judgment for writing and publiſhing a libel, Lord 
KEnvoN, Ch. JI. reported, that on the trial he had ſtated to the 
jury, there were two queſtions for their conſideration; FIRST, 
Whether the defendant was guilty of publiſhing the pam- 
phlet ? And, SECONDLY, Whether the inuendos were true? 


And that the jury had found the defendant guilty, ON THE 


— — 


— 


(1) All governments muſt ſet their faces againſt libels, and whenever 
they come before the Court and a jury, they will ſer their faces againſt 
them; and, if juries do not prevent them, they may prove fatal to liberty, 
deſtroy government, and introduce anarchy ; but tyranny is better than 


anarchy, and the worſt government better than none at all.-£71ict v. 
Carrington, Mic, Ter. 6 Geo, III. C.B. 2 Wil. 297. | 
| K 2 | ART 
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PART OF TRE PROSECUTION, by way of aggravating the 
puniſhment, an affidavit was produced to the Court, to which 
was annexed another pamphlet, written by the defendant after 
the trial, and which he called an ap9/22y, but which was, in 
fact, more. libellous than the publication for which he was 
tried. And it was objected to the reading of this ſecond 


pamphlet; but Lord KN VON, Ch. J. ſaid, It is well ſettled 


that the conduct of a defendant, ſubſequent to the time when 
he is found guilty, may be taken into conſideration, either by 
way of aggravating or mitigating” the puniſhment. In 
general, it is done for his benefit, in order to extenuate the 
offence ; but it is alſo done, if required, to aggravate (1); 
though in ſuch caſes the Court will always take care not to 
inflict a greater puniſhment than the principal offence itſelf 
will warrant. Tre CourT, however, gave the defendant 
an opportunity of anſa ering the affidavit now filed, and com- 
mitted him in the mean time; and, when he was brought up 
on a ſubſequent day, not producing any afffdavits in anſwer, 
he was ſentenced to pay 591. to be imprifoned twelve months 
in Newgate, and afterwards to find ſureties for his good 
behaviour for three years, himſelf in 200l. and two ſureties 
in 100l. cach. 
Evilence of buying a libel in the ſhop of a known book- 


11 Geo, 3 B. R. f{cller is ſufficient preg facie evidence to convict him of 


5 Burr, Rep. 
2686 


publication. The defendant having been convicted of pub- 
liſhing a libel (Junlus's letter) in one of the magazines called 
the London Muſeum, which was bought at his ſhop, and 
even profeſſed to be printed for him. It was moved for 


a new trial, upon the foot of the evidence being inſufficient 


to prove any criminal intention in Mr. Almen, or even the 
leaſt knowledge of their being ſold at his ſhop: and they had 
affidavits to prove, that it was a frequent practice in the 
trade for one publiſher to put another publiſhers name to a 
pamphlet, as printed for that other, when, in fact, it was 


publiſhed for himſelf, That this was the fact in the preſent 


caſe, Mr. Miller being the real publither of this muſeum, 
but having advertiſed it, and publiſhed it, as printed for Mr. 
Aion, without conſulting Mr. Almon, or having his conſent 
or approbation. That, on the contrary, as ſoon as he ſaw 
his name put to 1t, as being printed for him, he immediately 
fent a note to Mr. Miller, expreffing his diſapprobation and 
diſſatisfaction. That he himſeif had no concern whatever in 
this London Muſeum ; that he was not at home when they 
were ſent to his ffſop; that the whole number ſent to his 


— 


— * 9 * „ — the — ˙ Mok... KI. * 
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() The fame point was afterwards ruled in this term, in R. v. 
Malter, for a libel ; in which caſe Lord Kenyon (aid, the lame thing had 


ſhop 


been done many years ago, in Dr, Smollet's Tale, 
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ſhop was 300; that about ſixty- ſeven of them had been ſold 
there by a boy in the ſhop, but without Mr. Almon's own 
knowledge, privity, or approbation ; that, as ſoon as he diſ- 
covered it. he itopt the fale, ordered the reminder to be car- 
ried up into his garret. and tzok the trit opportunity to 
return them to Mr, Air, That it was not proved that 
the pet {ſon who fold them was Mr, Almon's ſervant, or em- 


pioyed by hm, or that Mr. {min was at all privy to the 


jae. An afhdavit was offered of Mr. Mackworth, one of 
the jury, who under ſtood Lord Mansfield to have ſaid at the 
trial, © that this was concliulive evidence; otherwiſe ne, Mr, 
AMackworth, was convinced, in his own mind, that the defend- 
ant ouglit not to be found guilty ; and, if he had apprehended 
that the jury were at liberty to exerciſe their own judgment, 
he would have acquitted the defendant. PER Curiam: A 
juiyman's affidavit, with regard to his ſentiments in point of 
law, at the trial, onght not to be admitted, whateyer may be 
the caſe of his affidavit, tending to rectify a miſtake in fact. 
Lord MANSFIELD, in reporting the evidence, ſaid he had 
told the jury, that there was evidence of the publication, if 
they believed the witneſſes, And he ſaid, he had directed 
them (as he always had done, and as he took the law to be), 
that if they were not ſatisfied that the blanks were filled up 
in the information in the frue ſenſe and meaning of the 
writer, they ought to acquit the defendant ; and that the 
epithets uſed in the information were inferences of Jaw, 
drawn from the paper itſelf, and not facts to be proved, 
AND THE CoURT were of opinion, that none af the mat- 
ters urged on behalf of the defendant, nor ali of them added 
together, were reaſons for granting a new trial, Whatever 
weight they might have in extenuation of his offence, and, 
in conſequence, leſſening h's punithment ;. for, they were 
exceedingly clear and unanimous, in opinion, that this pam- 
phlet, being bought in the {hop of a common known book- 
{eller and publither, importing by its title-pnge to he printed 
for him, is a ſuiſicient primd facie evidence of its being pub- 
Jiihed by him; not, indeed, ccenciutive, becauſe he might 
have contradicted it, if tue facts would have borne it by con- 
trary evidence; but, as he did not offer any evidence to repel 
it, it muſt (if believed to be true) ſtand good ti anſwered, 
and be contidered as concluſive till contracted, 


133 


Upon an information for printing and pubillaing a ſeditious Rex z, Wood | 


libel, the jury found the defendant gui ty of p:1:ting and pub— 
thing only; and thereupon a ver. fac. de aovs, was ordered, 


In this cauſe it was moved, on behalf of the detendam, to 26 
lay the entering up judgment againſt aim, upon the ver.iict 
tound in this cauſe. AN D a c:tol>-motion was made at the 
ſame time, by the counſel for the crown, for the detcndant to 
mew cauſe why the verdict ſhould not be entered according 


10 the legal import of the finding of the jury,—1t was an in 
1 K 3 formation 


fall, Mic. Te 
11 Geo 3. E 


5 Furr. N 


61. 
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formation againſt the defendant, by the Attorney-general, for 
printing and publiſhing, in the Public Advertiſer, a ſeditious 
libel, ſigned Junius. Upon the trial, THE JURY FOUND HIM 
GUILTY OF THE PRINITNG AND PUBLISHING ONLY. 
On ſhewing cauſe it was inſiſted, on the part of the de- 
fendant, that the verdict, as found, did not amount to find 
Mr. Weodfall guilty of the charge in the information, but 
rather to acquit him of it; for, he 1s charged with printing 
and publiſhing this as a libel, with a malicious and criminal 
intention. But the jury find him guilty of printing and 
publiſhing %; and that, whatever the jury do not find, 
implies a negative. But this goes further; it ſays expreſsly, 


that they find this, and this only, ON THE PART OF THF 


PROSECUTION it was argued, that the preſent verdict could 
not be conſidered as a verdict of not guilty : i: poſitively and 
explicitly finds him guzlty of the printing and publiſhing, and it 
does not import any negation of his guilt, as to the reſt, 
The word “ only does not import the excluſion of any 
thing but acts it cannot exclude concluſion of law. But it 
is certain that a verdict cannot be amended in matters of 
Fact: but it may be perfected in point of form. The officer 
takes his note ſhort, but the neceſſary ftiniſhing of the ſentence 


may be ſupplied. The ſubſtance and matter of this iſſue is 


ſufficiently found; the Court may order it into a proper 
form. The law here implies the intention. The printing 
and publiſhing was all that the jury were to enquire about. 


This verdict is not imperfect, nor is there any need of ſup- 


plying any thing by zntendment. The intention muſt be 
collected from the libel itſelf: the intention is the giſt of the 
offence. The verdict ought to be entered according to the 
true meaning and intention of the jury. Something is 
always to be added to every verdict : the entry is never in the 
very identical words uſed by the jury, which are always 
conciſe, and not full and formal enough to ſtand ſupported 
againſt a writ of error.-— Whether a jury may or may not 
take upon themſelves to judge of matters of law, they muſt, 
at leaſt, do it at their peril: but here they have not done it at 
all; they have not determined that this paper is not Iibcllous : 


ſs that, whether-they may at their peiil do it, or whether- 


they may not, they have pot here 11ked that peril, Ahe 
import of their verdict is a general finding of the fads, with- 


out exprefiing any ſenſe ot their own upon the /aw. Prk 


CuRIAM: The laſt rule muſt, from the nature of ait, bc 
firſt diſcuſſed, becauſe the ground of argument upon the 
other cannot be fetiled till this is difpoted of (1), This mo 

| | tion 


. — — 


— n 


(1) Lord MAxsF1ErD, Ch. J. ſtated the evidence on the part of the 
crown ; and ſaid, on the part of the defendant, they called no witneſle-. 
His counſel objected to ſome of the inuer dos; but they, principally, ap- 
plied to the jury, to acquit the defendant, front the paper being inno- 


cent 
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tion conſiſts of tube parts; firſt, to fill up the formal words 
of reference; the ſecond, to omit the word only, We are all 


of opinion, * that the fl is a technical omiſhon of the clerk, 


and ought to be ſet right;“ as to the ſecond, © that the 
* word only muſt ſtand in the verdict.” There is no ground, 
from any thing which paſſed, to explain the ſenſe of the 
Jurys ſo as that the officer might have entered a general ver- 
dict. No argument can be urged for omitting the word 
« only,” which does not prove © that it can have no effect 
„though inſerted ;”” and, therefore, it is a queſtion of law, 
upon the face of the verdict. The defendant's motion muſt 
be conſidered upon the ground of the word © only” ſtanding : 
was it omitted there could be no doubt.“ Guilty of print» 
ing and publiſhing,” where there is no other charge, is 
« guilty,” for nothing more is to be found by the jury. In 
the caſe of The King and Milliams, the jury found the de- 
fendant ,* guilty of printing and publiſhing ho North Briton, 
No. 45.” The clerk entered it up, “ gvilty,” and no ob- 
jection was ever made. Where there are more charges 


cent, or not liable to the epithets given it by the information: or, that 
the defendant's intent in publiſhing did not deſerve the epithets in the 
information. There was no doubt but that evidence, if credited, 
amounted to proof of printing and publiſhing by the defendant. There 
may be caſes where the fact proved as a publication may be juſtified, or 
excuſed, as lawful or innocent. For, no fact which is-not criminal, in 
caſe the paper be a libel, can amount to a publication of which a defend- 
ant ought to be found guilty. But no queſtion of that kind aroſe in this 
cauſe; therefore, I directed the jury to conſider, © Whether all the 
* inuendos, and all the applications, to matter and perſons, made by 
« the information, were, in their judgment, the true meaning of the 
« paper?” If they thought otherwiſe, they ſhould acquit the defendant : 
but if they agreed with the information, and believed the evidence as to 
the publication, they ſhould find him guilty. If the jury were obliged 
to find whether the paper was a libel, or whether it was a libel to ſuch 
a degree as to deſerve the epithets given it by the information; or to 
require proof of the expreſs intent of the defendant, in printing and 
publiſhing, and of its being malicious to ſuch a degree as to cefcrve the 
epithets given it by the information, then this direction was wrong. 
In ſupport of it, I told them (as I have, from indiſpenſable duty, been 
obliged to tell every jury upon every trial of this kind), to the following 
effect: that © WHETHER THE PAPER, MEANING AS ALLEGED 
* BY THE INFORMATION, WAS, IN LAW, A LIBEL,' WAS A 
* QUESTION OF LAW, UPON THE FACE OF THE RECORD: FOR 
AFTER CONVICTION, A DEFENDANT MAY MOVE IN ARREST OF 
JUDGMENT, IF THE PAPURIS NOT A LIBEL. That ail the epithers 
in the information were formal inferences of law, from the printing and 
publithing. That no proof of expreſs malice ever was required; and, in 
moſt caſes is impoſſible to be given. That the verdi® finds only what 


the law infers from the fa&. Therefore, after conviction, a defendant 


may, by afidavit, leſſen the degree of his guilt. That where an act in 
itſelf indifferent, if done with a particular intent, becomes criminal z 
there the intent muſt be proved and found: but where the act is in it- 
lelf unlawful, as in this caſe, the proof of Juſtification or excule lies on 
the defendant; and, in failure thereof, the law implies a criminal 


intent. 
| K 4 | _ than 
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than one, & guilty of ſame only,” is an acquittal as to the reſt, 
But in this information there is no charge, except for print- 
ing and publiſhing. Clearly, there can be no judgment of 
«acquittal, becauſe the fact found by the jury is the very crime 
they were to try. The only queſtion is, Whether, by any 
« poſſibility, the word © only? can have a meaning which 
ce would affect or contradict the verdict?” „“ That the law, 
ce as to the ſubjeQt-matter of the verdict, is as I have ſtated,” 
has been ſo often unanimouſly agreed by the whole Court, 
upon every report J have made of a trial for a libel, that it 
would be improper to make it 2 queſtion now, in tins place. 
Among thoſe that concurred, the bar will recollect the dead, 
and the living not now hefe. And we all again declare our 
opinion, „that the direction is right, and according to Jaw,” 
'T his direction, though often given with an expreſs requeſt 
from me, “ that, if there was the leaſt doubt, they would 
&« move the Court,” has never been complained of in court. 
And ver, if it had been wrong, a new trial would be of 
courſe. It is not now complained of — Taking, then, the 


law to be according to this direction, the queſtion is,“ Whe- 


ce ther auy meaning can be put upon the word * only,” as it 
« ſtands upon the record, which will affect the verdict 2”? If 
they meant to fay, © they did not find it a /bel,” or & did 
not find the epithets,” or © did not find any expreſs malicious 
intent,“ it would not affect the verdict, becauſe none of theſe 
things were to be proved, or found, either way. If, b 

« only” they meant to ſay, © that they did not find the 
& meaning put upon the paper by the information,“ they 
ſhould have acquitted him. If they had expreſſed this to be 
their meaning, the verdict would have been inconſiſtent aud 
repugnant; tor, they ought rot to find the def. ndant guilty, 
unleſs they find the meaning pur upon the paper by the 
information; and judgmont of acquittal ought to have been 
entered up. If they hid expreſſed their meoning in any of 
the other ways, the verdict wouid not have been affected, and 
judgment ought to be entered upon it. It is impoſſible to 
ſay, with certainty, „what the jury really did mean;“ pro- 
bably they had different meanings If they could poſſibly 
mean that which, if expreſſed, would acquit the defendant, he 
ought not to be concluded by this verdicst. It is poſſible 
ſome of them miglit mean no: to find the whole ſenſe an 
explanation put upon the paper by the invendos in the in— 
formation. If a doubt ariſes from an ambigi.ous and un- 
uſual word in the verdict, the Court ouyht to lean in favour 
of a venire de novo. We are under the leſs difficulty, becauſe 
in favour of a defendant, though the verdict be full, the 
Court may grant a new trial, And we are all of opinion, 
upon he whole of the caſe, « that there thould be a venire 


de novo. | 


Judgment 
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Judgment for a private libel.ä— The defendant was con- The King v. 
victed on an intormasion, for writing a libel againſt Admiral z; Smollet, p 
. 5 tt . ic, Ter. | 

Knawles, in the Critical Review. He declared his ſorrow for, Geo. 3. B. & \ 
his offence; chat he hud offered the Admiral reaſonable 1 Black, Rep. 
ſatisfaction, which was retuſed ; and was now ready to do as209. j 
the Court ſhonid think proper. The Court tined him 100l. | 
impriſoned him for thiee months, and ordered him to find 73 
ſecurity for his good behaviour for ſeven years, himſelf in 
500l. and two ſureties in 2501. each, | | 

The defendant was convicted on an information filed by The King v. 
the Aitorney-general (for printiug the North Briton, No. FTI Pogo dla al, 
in Eaſter, 1703; to which he pleaded in Irinity term, bu; 50.8 B 
was not brought to trial, tili the fittings after Trinity, 1764. | Black, Reps 


He was brought up in Michae}mas term following for judge 54. 


ment, when he made affidavit, “that, on the 29th of April, 
« 1763. Lords Halliſux aud Egremont, then iecretaries of 
« ſtate, told him, that the object of their reſentment was the 
% author, nat tie publiſher, — That, on the 16th of Novem- 
« ber, 1703, he waited on Lord Halliſax, who aſſured him, 
« upon his honour, he knew nothing of the proſecution 
« and that, if he had any influence on the gentlemen who 
« conducted it, he thould not be punithed, unels it appeared 
% abſolutely n-ce.uarv, which he {ſuppoſed it was nat.“ The 
Attorney-general theu produced a letter from Lord Hallifax 
to Mr. Yorke, the then: Attorney-general, dated the gth of 
May, 110%, {or fit the information; dut no affidavit was li 
produced from Lord ZZallifax, without which the Court de- 

clized they mult take the facts to-be true, which were an | 
implied, though not expres, undertaking, in point of honour, WW 
to excuſe the printer, it he wonld deliver up his principal: ; 
but, as they cou'd not take notice of this in their judgment, | 
they recommended an applicatiou t> Lord Hallifax, to know 
whether he would inſtruct the Aitorney-general to pray an 
and what judgment. — The defendant was afterwards rod 
charged on entering into 2 recognizance of 2001, to appear 
when required, = ; | ; IN 


A 


Lien. 


A DYER has no lien on goods delivered to him in the Qrcen v. Farmer, 
courſe of trade, but for the price of the dying.— This was 5 Ter. . 

Ws L 3 . Geo. 3. B. R. 
rover for 2000 yards of ſerge. Verdict for the plaintiffs on Bur. 2214. 
this ſpecial caſe, - Mleſſrs. Henzleman purchaſed from the 1 Black. Rep. 
plaintiffs the goods in queſtion, by their packer, and they$5% n 
were delivered to the defendants, their dyers, to be dyed on 
their (Meſſts. Henzieman's) account. E Me ſſrs. 

„ | Hlenzleman — 
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2 Henzleman and the plaintiffs agreed, that the plaintiffs ſhould 
« have their goods back again, who demanded them from the 


defendants, offering to pay what was due for the dying of 
them; but the defendants inſiſted upon being alſo paid a 
debt, due from Meſſts. Henzleman, for dying other goods, 
over and above the price of dying theſe.— The occaſion of 
Meſſrs. Henzleman's agreeing that tie plaintiffs ſhould have 
their goods again, was their (the Henzleman's) having 
failed in their circumſtances ; and it was proved that, after 
notice of this failure, the defendants had delivered back eleven 
pieces to Meſſrs. Mien and Hodgſon, which had, in like man- 
ner, been bought of them by Meſſrs. Henzlemun's packer, 
and ſent to the defendants to be dyed on Meſſrs. Hengleman's 
account, without inſiſting on being paid more than was due 
for dying the ſame ; and they had alſo delivered back to the 
plaintiffs five picces in white, without being paid any thing for 


them. THE QUESTION was, Whether, under theſe circum- 


ſtances, the defendants had a lien upon theſe goods forany thing 


moe than the price of dying the ſame? Lord Mansfield de- 


livered the opinion of the Court: The caſe is the fame, as if 


the action had been brought by Mefirs. Henzleman; for, the 


plaintiffs ſtand in their place: and ſo I ſhall conſider it.— 
Ihe general queſtion is,“ Whether the plaintiffs, in this 
action, thould be obliged to do juſtice to the defendants, by 
+ paying what is due to them, before they are entitled to 


9 


« demand the goods from them, and to recover their value 
„ in caſe of retuſal ??? Natural equity ſays, that croſs-de- 


mands ſhould compenſate each other, by deduCting the leſs 
ſum from the greater; and that the difference is the ouly ſum 
which can be juſtly due.—But, peſitive lau, for the ſake of 
the forms of proceeding and convenience of trial, has ſaid 
that each muſt ſue and recover ſeparately, in ſeparate actions, 
Where the nature of the employment, tranfaction, or deal- 
inge, neceſſarily conſtitutes an account, conſiſting of receipts 
and payments, debts, and credits; it is certain that only the 
balance can be the debt; and, by the proper forms of proceed- 
ing in courts of law or equity, the balance only can be re— 
covered. — Aſter a judgment, or deciee, © to 2ccount,” both 
parties are equally actors. Where there were mutual debts 
unconnected, the {av ſaid they ſhould not be tet off, but each 
mult ſue: and courts of equity followed the ſame rule, be- 
cauſe 1t was the law; for, had they done otherwife, they 
would have ſtopped the coùrſe of law, in all cales where 
there was a mutual demand. The natural ſenſe of menbind 


was firſt thocked at this, in the caſe of bankrupts; ard it was 


provided for by 4 Ann. c. 17. J II. and 5 C. 2.c. 30. \ 29. 


- @irefting mutual demands to be belanced. This clauſe muſt 
have every where the ſame conſtruttion and effect, whether 


ve queſtion aitles vpon a ſummary petition, or a formal bill, 
7 gh 
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or an action at law. There can be but one right conſtrue- 


tion; and, therefore, if courts differ, one muſt be wrong. 
Where there was no 8 the injuſtice of not ſetting 


off (eſpecially after the death of either party), was ſo glaring, 


that parliament interpoſed by 2 G. 2. c. 22. Y 13. c. 24. § 5. 
for ſetting off mutual debts againſt each other. But the 
proviſion does not go to goods or other ſpecific things wrong- 
fully detained ; and, therefore, neither courts of law nor 
equity can make the plaintiff, who ſues for ſuch goods, pay 
firſt what is due t» the defendant, except ſo far as the goods 
can be conſtrued a pledge ; and then, the right of the plaintiff 
is only to redeem. The convenience of commerce and 
natural juſtice are on the ſide of liens; and, therefore, of 
late years, courts lean that way; 1ſt, where there is an ex- 
preſs contract; 2dly, where it is implied from the uſage of 
trade; or, gdly, om the manner of dealing between the 
parties in the particular caſe ; ꝗthly, or where the defendant 
has ated as a factor. The caſe, ex parte Ockenden, was 
well conſidered. Lord Hardwicke's bias was ſtrong on be- 
half of liens; and his own determination in the caſe ex parte 
Deeze had been almoſt in point; yet he took time to con- 
ſider it, and ſearch for precedents: and, after conſideration, 
he thought he could not conſtrue it within the mutual credit 
clauſe of the bankrupt act, unleſs it could be ſo conſtrued in 
an action of trover (and that is certainly ſo), He reſted 
upon there being no room, in that caſe, to zmply a lien, from 
uſage of trade, or from the particular manner of dealing. 
This caſe, and that ex parte Deeze, are well reported in 
Atkyns. Both were bankrupt caſes: I have notes of both. 
The one was the caſe of a packer, who was allowed to re- 
tain cloth for other debts, beſides what was due for packing; 
the other, of a miller, who was not atlowed to retain corn 
for other debts than the price of the grinding. In this caſe, 
according to my own note, Lord Hardwicke ſaid, © Here is 
no evidence of a contrad for a ſpecific lien, nor of a lien ariſing 
" by the general courſe of the trade. The law has created a 
« ſpecific lien for the price of grinding the corn; can 1 carry it 
* farther ?”” Athyns reports only what was ſaid on the 12th 
of Auguſt, 1754. It ſtood over to the 20th of December, 
and no precedents being then produced to the contrary, he 
determined according to his opinion in Auguſt, as reported 
by Atkyns.—If theſe two caſes at all claſh, the weight of 
authority is certainly more preponderant in the latter, which 
was more matureiy conſidered. Bu: I think them very con- 
itent. A packer, according to the courſe of trade, is cer- 
tainly entitled to a lien upon all goods in his hands, being in 
the nature of a factor. Let me apply the principles of 
Ockenden's caſe to the preſent : here is no factor, no agent, 
concerned; no tranſaction, but the mere manufacture of 


dying ; 


13 


| 
; 
1 
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dying; no courſe of trade, or general uſage, to create a fpee 
cific lien; no particular circumſtances of their method of 
dealing with Henzleman. Ihe very manner of dealing 
ſhews they relied merely on his perſonal credit. WE ARE, 
THEREFORE, ALL OF OPINION, that the d-fendants had ns 
lien in the preſent caſe, but jor. the price of the dying of theſe 
ſpecific goods. See Kirkman v. Shawcrsſs, ante, vol. I. p. 549, 


The King Upon à rule to ſhew cauſe why an attachment thould not 
2 Yo iſſue againſt the d:fendant, who was clerk of aſſize on the 


eco. 3. BR, Norfolk circuit, for not obeying a writ of certiorari to re- 
x Deng. 194. Move an indictment for murder, and a ſpecial verdict founded 
85. ö. upon it. The defendant inſiſted, that he had a right to retuin 
the record till he ſhould be paid his fers for drawing, ingroſſing, 
&. Which the attorney for the priſoner refuſed to do, on the 
ground of their being exorbitant, However, on the atto- 
ney's undertaking to pay as much as ſhould, on a reference 
to the maſter, be reported to be due, the record was returned 
into court, upon which the rule was diſcharged, Lord 
MANSFIELD ſaid, he ſhould be very unwilling to determine 
that a clerk of affize has a lien on the records of the Court 
for his tees, for tliat he foreſaw greot inconvenience from 
| ſuch a dectrine. | | 
| pi Hh There is na lien on a dog loft for the expence of his 
17 Geo, 3. C. B. keeping.— Trover for a painting dog. The plaintiff proved 
2"B/ack. Reg. the dog to be his property, and that it was found at the 
1717. defendant's houſe twelve months after it was loft. The de- 
fendint ſaid, the dog ſtrayed there cafually, and demanued 
twenty ſhillings for twenty weeks orb before be would deliver 


up the dig. A verdict was found tor the piaintitf, ſubject o 


the opinion of the Court, whether this refuial amounted to a 


converſion of the dog? The counſel for the defendant de- 


clined arguing the queſtion, and ſo-Poſtea to the plainttt. 

Nicholſon 2. So in this caſe, a quantity of timber, which had b en place 
1 in a dock on the banks of the river Thames, being acci— 
34 Geo. 3. C. B. dentally loofered, was carried by the tide 10 u conſid rable 
2 Her. Black, diſtauce, and left at low water upon a towing puh. — he 
. defendant, finding it in that ſituation, voluntarily conveyed 
| it to a place of ſafety, beyond the reach of the tide, at high 
Water. — And the Court, on an action of trover for hs 
timber, held, that the defendunt had no lien on the timber tor 

the trouble or expence to which he put himteltf in the car— 

Triage of it, but was liable to an action of trover for not de- 

livermg it up to the owner ou demand, though tot ing was 
tendered him by the owner, by way of compeifution, But 

the Court inclincd to think that the defendant might maintain 
an action againſt the owner for a compenſation, —Lorg 
Chief Juſtice EYRE :— The only difficulty that remained 
with any of us, after we had heard this caſe argued, was 
upon the queſtion, Whether this tranſaction could be m_ 
A ates 
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lated to falvage? The taking care of goods left by the tide 


upon the banks of a navigable river, communicating with 
the ſea, may, in a vulgar ſenſe, be ſaid to be ſalvage ; but it 
has none of the qualities of ſalvage, in reſpect ot which the 
laws of all civilized nations, the laws of Oleron, and our 
own laws in particular, have provided that a recompence is 
due for the ſaving, and that our law has alſo provided that 
this recompence ſhould be a lien upon the goods, which have 
been ſaved. Goods cirried by ſea are neceſſarily and un- 
avoidably expoſed to the perils, which ſtorms, tempeſts, and 
accidents (far beyond the reach of human toretight to pre- 
vent), are hourly creating, and againſt which it too often 
happens that the greateit diligence, and the molt ſtrenuous 
exertions of the mariner, cannot protect them. When goods 
are thus in imminent danger of being loſt, it is molt fre- 
quently at the hazard of the h.es of thote who ſave them, 
that they are ſaved. Principies of public policy dictate to 
civiized and commercial countries, not only the propriety, 
but even the abſolute necethity of eſtabliſhing a liberal recom- 


pence for the encouragement of thote who engage in fo. 


dangerous a fervice.—-Such are the grounds upon which 
ſalvage ſtands; they are recognized by Lord Chief Juſtice 


Hlolt in the caſe which has been cited from 1 Lord Raym. 


393. and Salk. 654. pl. 2; but fee how very unlike this 
lalvage is to the calc now under conſideration, In a navi- 
gable river, within the flux and reflax of the tide, but at a 
great diſtance from the ſea, pieces of timber lie moored 


together in convenient places; careletIneſs, a ilight accident, 


perhaps a miſchievous boy, caſts off the mooring rope, and 
the timber floats from the place where it was depoſited nll 
the tide falls, and leaves it again ſomewhere upon tlie banks 
of the river, Such an event as this gives the owner the 
trouble of employing a man, foinetimes for an hour, and 


| ſometimes for a day, in looking after it, till he finds it, and 
brings it back again to the place from. whenee it floated. If 


it happens to do any damage, the owner muſt pay for that 


damage; it will be imputab'e to him as careleſſneſe, that his 


timber, in floating from its mooriags, is found damage fea- 


fant, if that ſhould happen to be the caſe. But this, is not a 


caſe of damage feaſance; the timber is found lying upon the 
banks of the river, and is taken into the pollefion, and under 
the care of the defendant, without any extraordinary exer- 
tions, without the leaſt perſonal riſk, and, in truth, with very 
little trouble. lt is, theretore, a caſe of mere finding, and 
taking care of the thing found (I am wiliing to agree) for 
the owner. This is a good office, and meritorious, at Jeaft 


in the moral ſenſe of the word, and ry entifles the 


party to ſome reaſouable recompence from the bouity, if not 


tom the juſtice of the owner, and of which, if it were 
| | refulcd, 
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refuſed, a court of juſtice would go as far as it could go, 


towards enforcing the payment (1). So it would, if a horſe 
had ſtrayed, and was not taken as an eſtray by the lord under 
his manerial rights, but was taken up by ſome good-natured 
man, and taken care of by him, till at fome trouble, and, 
perhaps, at ſome expence, he had found out the owner. So 
it would be in every other caſe of finding that can be ſtated 
(the claim to the recompence differing in degree, but not in 
principle); which, therefore, reduces the merits of this caſe 
to this ſhort queſtion, Whether every man, who finds the 
property of another, which happens to have been loſt, or 
miflaid, and voluntarily puts himſelf to ſome trouble and 
expence to preſerve the thing, and to find out the owner, has 
a lien upon it for the caſual, fluctuating, and uncertain 
amount of the recompence, which he may reafonably 
deſerve? It is enough to ſay, that there is no inſtance of 
ſuch a lien having been claimed and allowed; the caſe of the 


pointer dog was a caſe in which it was claimed and dif- 


allowed, and it was thought too clear a caſe to bear an 
argument. Principles of public policy and commercial 
neceſſity ſupport the lien in the caſe of ſalvage. Not only 
public policy and commercial neceſſity do not require that it 
ſhould be eſtabliſhed in this caſe, but very great inconvenience 
may be apprehended from it, if it were to be eſtabiiſhed, The 


- owners of this kind of property, and the owners of craft 


upon the river, which lie in many places moored together 
in large numbers, would not only have common accidents, 
from the careleſſneſs of their ſervants, to guard againſt, but 
alſo the wiltul attempts of ill-deſigning people to turn their 
floats and veſſels adrift, in order that they might be paid for 
tinding them. I mentioned, in the courſe of the cauſe, 
another great inconvenience, namely, the ſituation in which 
an owner, ſeeking to recover his property in an action of 
troyer, will be placed, if he is, at his peril, to make a tender 
of a ſufficient recompence, before he brings his action. Such 


an owner mult always pay too much, becauſe he has no 
means of knowing exactly how much he ought to pay, and 


becauſe he muſt tender enough. I know there are caſes in 


which the owner of properiy muſt ſubmit to this mcon- 


venience; but the number of them ought not to be increaſed : 
perhaps it is better for the public that theſe voluntary acts of 
benevolence from one man to another, which are charities 
and moral duties, but not legal duties, ſhould depend alto- 


— 


—— 
— 


—— 


(1) It ſeems probable, that in ſuch a cafe, if any action could be 
maintained, it would be an action of afſump/it for work and labour, in 
which the Court would imply a ſpecial inſtance and requeſt, as well as a 
promiſe. On a uantum merut, the reaſonable extent of the recompence 


would come properly before a jury. 
| | gether 
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gether for their reward, upon the moral duty of gratitude. 


ut, at any rate, it is futing that he who claims the reward 
in ſuch caſe, ſhould take upon himſelf the burthen of proving 
the nature of the ſervice which he has performed, and the 
quantum of the recompence which he demands, inſtead of 
throwing it upon the owner to eſtimate it for him, at the 
hazard of being nonſuited in an action of trover. Judgment 
for the pl: * tiff, 


A cuſtomer lodged bills of exchange in the hands of his Davis, et al. v. 


banker generally, and when the banker advanced money to h, 


him, he applied it to the diſcount of ſuch of the bills as hap- 34 Geo. 3. B R. 
pened to be neareſt in value to the ſum advanced, but with- 5 Ter. Rep. 488. 


out any ſpecial agreement to that effect: held that this did 
not invalidate the banker's general lien upon all the other 
bills in his hands, but that he might retain them in order to 
fecure the payment of his general balance. — This was an 
action of aſſumpſit by the plaintiffs, as indorſees of a bill of 
exchange for 6351. 10s. againſt the defendant, as drawer. 
The defendant drew the bill in queſtion on one Ames, payable 
to Coo, from whom he received no conſideration for it. 
Cook was a trader at Briſtol, and kept an account wich the 
plaintiffs, who were bankers in the ſame place. The courſe 
of dealing between them was this: Coo lodged bills, payable 
at future days, with the plaintiffs, from time to time, and 
drew upon them for any money he wanted in advance: the 
plaintiffs charged no intereſt on theſe advances, but uſed to 
ſelect our of the hills in their hands ſuch as they pleaſed, and 
were neareſt to the ſum advanced, and diſcounted theſe bills, 
debiting Czo# with the amount of ſuch diſcount in his account. 
On the 26th of February the balance on Cs account with 
the plaintiffs was 103l. in his favour. On the 27th he 
directed his clerk to pay in to the plaintiffs other bills to the 
amount of about 3oool. which was done; and he applied for 
another advance, which the plaintiffs at firtt refuſed ; but they 
afterwards conſented to let him have about 14ocl. and 
actually entered the diſcount on ſuch of the bills as they 
ſelected, amongſt which the bill in queſtion was not one. And 
on the plaintiffs' refuſing to make Cook any further advance, 
he demanded this, and the other bills which had not been diſ- 
counted, none of which were then due : but the plaintiffs re- 
tuſed to deliver any of them up, alleging their right to detain 
them all, in caſe any of the diſcounted bills ſhould prove bad. 
Thoſe diſcounted bills had longer to run than the bill in queſ— 
tion. At this time none of the diſcounted bills had been. 
diſhonoured ; though ſome of them, beyond the amount of 
the preſent bill, afterwards were ſo : and, at the time of the 
demand and refuſal, the ſums which the plaintiffs had ad- 
vanced to Cook were conſiderably more than covered by the 
amount of the diſcounted bills in their hands, in the —_ of 
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their proving to be good bills. Before this action was brought, 
Cork became a bankrupt, and the plaintiffs proved their debt 
under his commifſi-n for the balance of their account; and, 
in the affidavit uiual upon ſuch occaſions, they {ware that 
they had no ſecurity for their debt, except certain bills which 
they ſpecified, and which only comprehended the diſcounted 
bills, and not the bill in queſtion. There was allo ſoine evi— 
dence at the trial of the general cuſtom of the bankers at 
Briſtol to keep their accounts in the ſame manner as the 
courſe of dealing ſhewn between the plaintiffs and Cook ; 
namely, that if was uſual with them, upon any advance to a 
cuſtomer, who lbaged bilis in their hands, to apply ſuch advance 
to the dijcrunt of particular bills, without any ſpecial agreement 
to that ect with fuch cuſtomer, or uit) a view ts ſeleft ſuch 
particular bills as the baſis of the credit, or relinquiſh their 
general lien upon other ſecurities. On the trial of the cauſe 
the jury found a verdict for the plaintiffs; to ſet aſide which 
a motion was made, and rule 2% granted in Michaelmas 
term laſt, AND Now PER CURIAM : By the general law 
of the land a banker has a general lien upon all the ſecurities 
in his hands belonging to any particular perſon for his general 
balance, unleſs there be evidence to ſhew that he received 
any particular ſecurity under ſpecial circumſtances, which 


Would take it out of the common rule. But it is taken tor 


granted, by the couniel in ſupport of the rule, that the party 
had a right to demand of the bankers certain bills which 


were not diſcounted, without paying their general balance; 


and the whole argument is built on that miſtake. Now 
he had only a right to demand this bill /ub mode; namely, on 
paying all that was then due to the baukers: for wherever 
a banker has advanced money to another, he has a lien on 
all the paper ſecurities which come into his hands for the 
amount of his general balance. It has been urged, that the 
bankers abandoned their general lien in this cuſe, by ap- 
plying the maney advanced to the diſcount of a particular 
bill: but nothing appears to warrant ſuch a ſuppoſition. 50 
long as they were in advance upon the general account, they 


had a right to charge intereſt, whether in oe thape or an- 


other. But, wliether they could charge intereſt upon any par- 


ticular bill, provided they were not in advance upon the 


geueral balance, is a queſtion not neceſſary to be decided 
now, but upon which they may, poſſibly, find themſelves 
miſtaken whenever it comes to be fully canvaſſed. There is 
nothing, however, 1a this caſe, contrary to the general rule 
of law, and the practice among it bankers, It is very proper 
that there ſhould be a knowa rule to govern the conduct of 
all perſons of this deſcription, whoſe dealings are very ex- 
tenſire; and that rule is, that no perſon can take any paper 
{ccurities out of the hands of his banker, without paying 

him 
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him his general balance, unleſs ſuch ſecurities were delivered 
under a particular agreement, which enables him fo to do. 
If we were to ſet aſide this verdict, we ſhould unſettle that 
which has always been coniidered as the lu, on this ſub- 
ject; and the conſtantly received courte of trade founded 
upon that law. The rule for a new trial muſt be diſ- 
charged. | 
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If A. and B. have a general running account, conſiſting of gen, e v. 


bills drawn by B. and C. in fav our ot A. and of bills and other Fuller . 
Aſſignees of 


ſecurities depoſited by A. with B.; auch upon the failure of dell an Co. 


B. and C., A. be obliged to take up the bills received by him Hil. Ter. 


from B. whereby the balance of the accounts is in favour of *4 _ B. R. 
A. ſtill he cannot maintain trover for the bills depoſited by 5 7 . 49% 


him with B. unleſs they were ſpecifically appropriated to 
anſwer B.'s drafts on C. in favour of A. and depoſited for that 
purpoſe expreſsly.— This was an action of trover for two 
bills of exchange, one for 1000i. the other for 4951. 13s, 
On the trial the cate appeared to be thus. The plaintiffs kept 
a banking account with Ceidw.!] and Co, which conſiſted 
ſolely of biils received from them by the plaintiffs, drawn on 
the bankrupts in London (who acted as bankers for Caldwell 
and Co. at Liverpool), on one ſide, and of bills and nego: iabie 
ſecurities paid in by the plaintiffs on the other ſide, This ac- 
count did not include any other dealings between them, 
though there exiſted other accounts between R. Bent, one of 
the plaintiffs, and Caldiuell and Co. An intereſt account 
was regularly kept between the parties: when the bankers 
were in advance of caſh, they debited the plaintiff's account, 
with intereſt during ſuch advance; when they had caſh in 
hand, they gave credit for intereſt upon it. The account 
was balanced every three months; and the banker charged 
$8. per cent. commiſhon on the amount of the bills drawn by 
them, which conſticuted their profit. On the 28th of 
February, 1792, the account was balanced, in which was 
included all the bills received by the plaintiffs from Caldwell 
and Co. to that time; and, ſuppoling them all good, the 
plaintiffs would have been debrars in 38321. 8s. 8d. On the 
iſt, 8th, and 15h of March, the plaintiffs received from 
Caldwell and Co. other bills, amounting together to 445). 
6s. 3d. On the £3th of March the plaintiffs ſent to Caidwell 
and Co. feven exciſe debentures, to the amount of 674]. 
58. 11d. which were received by the latter. On the 16th of 
March, Forbes and Co. ſtopped payment in London, at which 
time the plaiatiffs had in circulation bills drawn on Forbes 
and Co. by Caldwell and Co. to the amount of 33260. 78. 4d. 
Caldwell and Co. ſtopped payment on the 18th of March. 
On the 16th. of March, about five in the aftern on, the plain- 
tiffs ſent to Caidtuell and Co. fittcen bills (of which the two 
in queſtion were part, the action being brought on wo only, 
Vol. IV. L to 
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to try the right), amounting to 3953. 58. 4d. which, if placed 
to their credit, would turn the balance in their favour 
799]. 16s. 4d. allowing all the bills received from Caldwell 


and Co. to be good; but thoſe bills were afterwards re- 


turned to, and taken up by, the plaintiffs, on the failvre of the 
drawers and acceptors. THE QUESTION was, J/hether the 
bills in queſtion were paid by the plaintiffs to the houſe of Cald- 
well and Co. on à particular, or general account? THE 
PLAINTIFFS CONTENDED, that they were depoſited with 
Caldwell and Co. for a particular purpoſe ; namely, to an- 
ſwer the bills given by Caldwell and Co. to the plaintiffs, and 
which were then running; and that as the purpoſe tor 
which they had been depoſited had failed, the plaintiffs had 
a right to have them reſtored. That theſe bills could only 
have been retained by Caldwell and Co. for the purpoſe of in- 
demnifying them againſt the payment of their own paper then 
in circulation ; that, as that paper had been returned to, and 


taken up by, the plaintiffs, the lien of Caldwe!l and Co. on the 


bills in we (winch exiſted only for a particular purpoſe) 


Was deſtroyed; and that the defendants, who repreſented 


Caldwell and Co. could not ſet up any defence that Caldwel! 
and Co. could not. ON THE OTHER HAND IT WAS IN- 
SISTED, on the part of the defendants, that the bills in queſ- 
tion were paid into the houfe of Caldwell and Co. on the 
general account that ſubſiſted between them and the plaintiffs, 
and were not depolited with Ca/awell and Co. to anſwer the 
ſpecific bills drawn by them on Forbes and Co. in favour of 
the plaintiffs ; for that, ſo far from there being any proof that 
the latter was the agreement of the parties, the contrary was 
evident from their general courſe of dealing; and that, as the 
bills in queſtion had not only been paid into the houſe of 


Caldwell and Co. on that general account, but had been ſince 


actually negotiated by them to Forbes and Co. to whom they 


were then - indebted, the plaintiffs had no right to recover 


them back. The jury, after inſpecting the plaintiff *s books, 
thought that the bills were paid to Caldwell and Co. on the 
general account between them and the plaintiffs ; and the 
plaintiffs were nonſuited. THE CourRT were clearly of 

opinion, that the plaintiffs were not entitled to recover under 
the circumſtances of the caſe; and ſaid, that in order to 
make it a ſpecific appropriation of bills, there muſt be a 
lodging of a bill for a bill; or, at leaſt, ſeveral depoſited at 
once as one entire tranſaction, to anſwer ſome particular 
purpoſe; whereas, here the bills were paid in on a general 
running account; and the amount of the bills claimed as a 
depolit not even correſponding with the amount of thoſe tor 
which they where ſuppoſed to be depoſited. That the 
plaintiffs, therefore, were not entitled to recover theſe bills 


on the ground that the particular purpoſe for which they 
| : were 


- 


Lien. 


were depoſited had not been anſwered, becauſe it did not ap- 

pear that they were depoſited to anſwer that particular 
purpoſe : and that this caſe muſt be conſidered in the fame 
manner as if the queſtion had ariſen before the bankruptcy of 
Caldwell and Co. in which caſe the plaintiffs could not have 

_ compelled the bankers to deliver up the bills in queſtion on 
paying the others. | 

It A. depoſit goods with B. for ſale, and B. promiſe to pay 


147 


Walker 7 al, 


the proceeds to A. when ſold; B. has no lien on them (if notatlignees of 


ſold) for the balance of his general account ariſing upon other 
articles, —On the trial of this action of trover for cotton, a 
ſpecial caſe was reſerved, of which the following is the ſub- 
| ſtance, In March, 1793, and for ſeveral years before, 
Caldwell and Co. were partners, as bankers; two of the 


Calawell and 

Co. bankrupt, v. 
Birch et at. 
atiiznecs of 
G:eaves and 
Deniton, banks 


rupt?, 


partners, Caldwell and Smyth, reſided at Liverpool; the otl:er Ea. fer. 


i two, Forbes and Eregory, in London. On the 18th of 
| March, 1793, they became bankrupts : and, on the ſame 


35 Geo. 3. B. R. 


6 Ter. Reſt. 2.5%. 


þ day, Greaves and Denniſon alſo became bankrupts, in con- 
ſequence of the failure of Caldwe!l-and Co. Previous to the 
J above bankruptcies, the cotton, for the recovery of which the 
! action was brought, was depoſited with Ca/dwell and Co. by 
- Meſſrs. Hedg/ons, 2s a ſecurity for money which had been 
- advanced to Hodgſous by Caldw:!l and Co. At the time of 
e the bankruptcy of Cai#ve!! and Co. Meſſrs. Hodgſons. were 
, indebted to them in a very large ſum of money. F. Forbes, 
e jun. who was not a partner with Caldwell and Co. was, on 
f the 11th of March, 1793, ſent down from London to 
it Liverpool to procure bills of parcels of goods, which goods 
18 were to be depoſited, in the name of J. Forbes, with brokers 
2 in Liverpool, and on which a large ſum of money was in- 
pf tended and expected to be raiſed. In conſequence thereof, 
ce on the 13th of March, 1793, the cotton in queſtion was put 
* into the hands of Greaves and Co. by Caldwell and Co. to 
er procure the advance of money by the fecurity of brokers” 
85 certificates, to be made out by F. Forbes; and, thereupon, 
he Greaves and Co. gave tlie following acknowledgement or 
he receipt : * Liverpool, 13th March, 1792; received from 
of J. Forbes, jun. (ſo many bags of cotton, marked, &c. 
ler amounting to, &c.) for ſale; for the net proceeds of each 
to parcel when and as received we promiſe to be accountable, 
a and to pay the ſame to the ſaid Mr. F. Forbes, jun. or his 
at order.” Such depoſit was made, and tuch ackno vledgment 
lar given to J. Forbes, jun. in order to enable Caltwell and Co. 
ral to obtain a loan of money for the accommodation of them- 
5 2 ſelves and of Forbes and 1 on whom they drew bills 
for in London. J. Forbes returned from Liverpool to London 
the on the ſame 13th of March, 1793, after the delivery of the 
alls cotton in queſtion, taking with him the bills of parcels and 


rival 


hey brokers' certificates of the San ſo depofited. On his al- 
2 
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defendants yet pai 


rival in London on the 15th of March, the bills of parcels f 


and brokers? certificates were produced to the friends of t 
p 


Calawell and Co. and of Forbes and Gregory; but a difficulty t 
aroſe in raiſing the money. On the night of the 15th of q 
March it was found that Erbes and Gregory mult become t 
hankrupts; and on the 16ih they did become bankrupt, 7 
Greaves and Co. were indebted to Calatocll and Co. at the Wl :/ 
time of the bankruptcy of the latter, in 192 51. 158. 5d. for 7 
cuſh and bills advanced by Caldwell and Co. Of the bills fo NI 
advanced by Caldwell and Co. for Greaves and Co. bills to m 
the amount of 11871. 10s. 10d. have not been paid; and the Wl th 
ſame have been proved by the holders at the time of the gc 


bankruptcy of Caldwell and Co. againſt the eſtate of Call- Wi pa 


well and Co. and of Forbes and Gregory, who had accepted Wl th: 

the ſame ; and, alſo, againſt the eſtate of Greaves and Co, tu 

Previous to the bankruptcy of Caldwell and Co. and of Greaves Wl tis 

and Co. ſeveral bills of exchange, amounting to /o. were Wl nic 

drawn by Caldevell and Co. on Forbes and Grego y, in favour im 

of Greaves and Co. and indorſed by them; which bills were er 

ſo drawn and indorſed at the requeſt, and for the account of, Wl me 

G. and H. Brown, who are now bankrupts. Other bills of 

exchange, to the amount of 51061. 88. were likewiſe drawn 

by Caldwell and Co. on Forbes and Gregory, in favour of 

Greaves and Co. and indorſed by them ; and they were 

ſo drawn and accepted at the requeſt and on the account of 

J. P. Richard, who is ſtil ſolvent, The above bills were 

charged hy Caldwell and Co. in their books to the ſeveral 

accounts of G. and H. Browne and J. P. Richard reſpec- 

tively, and not to the account of Greaves and Co.; and 

G. and H. Browne and J. P. Richard were reſpectively in- 

debted to Caldwell and Co. at the time of the bankruptcy of 
Caldwell and Co. on the balance of accounts. None of 

theſe bills were in the hands of Greaves and Co. at the time 

of their bankruptcy, nor were they then due, nor have the 

4 any dividends thereon: but all, or the 

greater part of them, have been, or may be yet proved againit 
the eſtate of Greaves and Co. as the indorſers; as they have 
been already proved againſt the eſtate of Caſdivell and Co. as 
drawers; and of Forbes and Gregory, as acceptors. Thc 


. plaintiffs, when they demanded the cotton in queſtion (which 
was before the action was brought), tendered to the defend- 


ants fifty guineas, . which exceeds any demand that Greaves By 
and Co. or the defendants, had againſt Caldrvell and Co. toute 
or the plaintiffs, or J. Forbes, jun. independently of ſuch Biz; 
right as the defendants may Have to detain the cotton 35 * to thi 
indemnity againſt any pryment which the defendants ma) Whe 
eventually make as dividends on the above indorſements li 


the bills fo drawn by | Caldwell and Co. PEN Cur! n, 


ictticd 


There is no doubt; and, indeed, the point as been long in (i 


U 


Lien. 


ls ſettled, that it ought not now to be brought into diſpute, but 


of that, in general, a factor has a lien for his general balance on 

ty the property of his p1 incipal coming into his hands. But ihe | 

of queſtion here ariſes on the application of that propolition to 1 
ne the preſent caſe, It is a maxim, as old as our law, conventso I 
ts, vincit legem. The parties may, if they pleaſe, introduce into "I 
the their contract an article to prevent the application of a general it 
for rule f law to it. In order to determine the preſent caſe, it is 1 
ſo bot neceſſary to conſider how the caſe would have been, if q 
; to WM there had been no exprets ſtipulation between the parties in \4 
the WM this caſe : for the whole reſolves itſelf into this, that the. 1 
the goods in queſtion were depoſited with the defendants for a bit 
all. WR particular purpoſe. It does not appear that it was known 1 
wed WW that F. Forbes was the agent of Caldwell and Co.: as, be- i 


Co. Wl tween him and them it was perfectly well underſtood ; but bl 
wen bis fituation with them does not ſeem to have been commu- | bi 
vere Wi picated to Greaves and Deniſon. And, indeed, it is of littie 
our importance whether it were or not, ſince the cotton was 
vere Kpoſited with them, by J. Forbes, for the pirticulur purpoſe 


of, mentioned in tlie note ſigned by them; and a ſpecial receipt 1 
> of vas given by them for it: in that note they acknowledged ＋ 
aun Hat tney had received the cotton for ſale, and promiſed to | 1 
r of Wi pay the proceeds of it, whgn ſold, to J. Forbes or his order, 14 
vere The lien, which a f:&tor has on the goods of his principal, I 
t of Wi riſes upon an agreement which the law implies ; but, where 14 
were Wi there is an expreſs ſtipulation to the contrary, it puts an end bi 
eral Wi tothe general rule of law. Here the parties are bound, by bi 
pec- Wi their expreſs ſtipulation, which excludes all ideas of a lien; 4 
and Wi and the goods in queſtion, not having been ſold, are to be bl 
n- feturned to the plaintitts who repreſent Caldwell and Co. 1 
y of Wi The goods are the property of the plaintiffs; they are in the 4 
e of Wi polſeſſion of the defendants, who have refuſed to deliver them: | 
time ele propoſitions have been made out in this caſe, and no- 4 
e the thing is ſtated on behalf of the defendants which can juſtify 1 
* lier detention of the goods, —Poliea to the plaintiffs, 1 
aint | | 4 
have | iq 
50. AS . x ES 4 
* Light-houſe Duties. li 
fend- | | 4 
race BRITISH ſhips, in paſſing the Eddyſtone, and other light- The Trinitr- ia 
| C. vules in the Channel, not touching at any place in Great houſe »: Sorſbie, 1 
ſuch an or Ireland, are not liable to pay the bea duties 30 Geo. 3. B. R. 


35 q 4 ” Trinity-houſe.— The queſtion in this action wies, 3 Ter. Rep. 768. 
m ? 4 _—_ Britiſh-built ſhips, the property of Britith ſubjects, 
1s chable to the payment of the various Iight-houſe duties for 


1 aghy the Eddy ſtone, and otherlight-houſes in the Channel, 


ang from foreign port to toreign port, not havin 
3 touche 
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touched at any place in Great Britain or Ireland. — The 
ſtatute, 4 Ann. c. 20. enacts, that there ſhall be paid, by 
the maſters and owners of all Engliſh ſhips, hoys, and 
barks, which ſhall paſs by the faid light-houſe (except 
coaſters), the duty of 1d. per ton outward bound; and 
allo 1d. per ton inward bound; that is to ſay, of the 
merchant one moiety, and of the owner of the ſhip the 
other moiety ; and for all ſtrangers? or aliens* ſhips 2d. for 


A 


. 0 was — woe 


every ton; and for coaſters 28. for each time they ſhall paſs; c 

the — ſeveral duties to be collected and received by ſuch n 

erſon as the maſter, &c. ſhall appoint in that behalf, in a 

uch port or place whence ſuch ſhip, &c. ſhall ſet forih, or ſ 

where ſuch ſhip, &c. ſhall arrive before they load or unload 1 

the goods therein.ä— PER CurIam : It is moſt evident, that b 

the words inward and outward bound reſtrain the payment of v 

theſe duties to ſuch veſſels as depart from, or touch at, Britiſh h 

ports. This is clearly proved by the act of the legiſlature, þ 

who deemed it neceſſary to paſs the ſtat, of 8 Arne, C. 17. in J 

order to extend tlie liability to pay to ſuch ſhips as touched if 

in Ireland only. It is impoſſible to argue that foreign ſhips, a 

failing from foreign port to foreign port, are liable to be 0 

cle} upon for this duty. Upon principles of public I 

policy then, we ought not to impoſe upon our own thips, m 

when engaged in foreign ſervice, any burdens to which fl 
foreigners are not ſubject. In time of peace, our tranſports ie 

are engaged in foreign ſervice, to the great increaſe of our I 

nt dene the encouragement of trade, and the ſupport of W 

our ſeamen. But if ſubject to duties to which foreigners are I 

not, the latter will be able to let their ſhips at a lower rate, al 

or the Britiſh freighter muſt pay the duties out of his own of 

ocket, which will put a total ſtop to this ſpecies of trade.—: 5 

e for the defendant. | | b 

- 7 

N | d | ta 

m1ifafts th 

___ Limitations (Statutes of). | 

| . FC 

| — te 

Knight v. Bate, Ir a ſtatute for allotting waſte lands, within a manor, of 
Hil. Ter. direct all diſputed claims to be tried by a feigned iſſue; and 42 
l B. R. Ii mit the time of bringing ſuch action to ſix months: an Ti 
action, brought againſt a copyholder, within rime, if abat- in 
ed by his death, muſt be revived againſt the heir, within fix an 

months after the plaintiff has notice of the deſcent, <ntry, tet 

and poſſeſſion of the heir; though the heir be not actually | Na 

admitted till long after that time; for the admittance is en- 1 

tirely out of the queſtion, being a matter only between the 4 


ord and tenant, © 
Jord OL» A 6-1 * One I 


* 


Limftations. | - IT" 


One tenant in common ſhall not bar the other by theFairclaim ex dim. 


. ſtatute of limitations, where there is no adverſe poſſeſſion.—Sbackleton, 

a This was a caſe reſerved on the trial of an ejectment; and Ea. Ter 

t the facts were, in ſubſtance, as follows: 17th of Auguſt, % 3 

d 1721, at a court held for the foreſt of Knareſborough (where? Black Rep. p47 

A Jaads paſs by ſurrender and admittance), Jane Shackleton and | 

0 Patience Readſhaw were rei pectively admitted tenan's in fee- 

r imple, each to one undivided moiety of certain lands in the 

. occupation of William Lawſon. 17th of July, 1723, Ema- 

h nel Empſon, and Patience his wife (late Readſhew), were 

n admitted on their own ſurrender, to her moiety; to hold, to 

r ſaid Emanuel and Patience, their heirs and aſſigns: 1724 ſaid 

d Patience died; and zoth of April, 1728, ſaid Emanuel died; b 

it both without iſſue. 29th of May, 1728, Benjamin Empſon 

f was admitted to ſaid moiety, in fee- ſimple, as brother and 

h heir of ſaid Emanuel, Hil. 2 Geo. II. (1728-9) Benjamin 

1 2 obtained judgment, by default in ejectment, a ainſt 

n William Letuſon, in the Common Pleas; and faid Lawyon, 

d oth of April, 1729, attorned tenant to Benjamin Empſon, 

85 and paid him afterwards one year's rent of ſaid moiety; 5th 

\e of june, 17 34, Benjamin Empſon died; and the 24th of July, 14 

ic 1734, Benjamin Empſon (an infant of nine years) was ad- | | 1 

55 mitted to ſaid moiety in fee-ſimple, as nephew and heir of 18 

h the other Benjamin. gth of Auguſt, 17545 this Benjamin died; 4 

ts ſeaving James, the leſſor of the plaintiff, his fon and heir, an- { 

ir infant of ten years, who, on the 15th of October, 1766, 4 

of was admitted tenant in fee-fimple. Fane Shackleton died in Ef 

6 1729, leaving the defendant her ſon and heir; who, being 1's 

e, an infant, was admitted to her 2 in fee-ſimple the 13th 1 

n of Anguſt, 1729. In 1744 William Lawſon, by leave of Mr. If: 

- Shackleton, gave up the farm to his ſon Chriopher, who paid Ly 
Mr. Shackleton the whole rent then due for the premiſes, and 4 
has paid Mr. Shackleton the whole rent ever ſince: and no 1 
other payment appears than is above ſtated. A verdict was 1 
taken for the plaintiff, ſubject to the opinion of the Court on 1 
this queſtion, WHETHER the plaintiff was barred from res [a 
covering «by the ſtatute of limitations? IT WAS ARGUED 1 
FOR THE PLAINTIFF, that Shackleton and Empſon, being 4 
tenants in common, the poſſeſſion of one was the poſſeſſion 12 

r, of both; and for this was cited Reading and Royſton, Salk, 147 

1d 43 Ford and Lord Grey. Salk. 285. 6 Mad. 44. For -- 

in Tur DEFENDANT a difference was taken between tenants 9 

(= in common and joint tenants: becauſe they differ in title; 13} 

x and becauſe the ſtatute of Queen Anne gives an action to i 

. tenant in common, againſt his partner; which reduces te- | 1 

ly | nants in common to the fame ſtate as other perſons. And 

* u was urged, that in the Farl of Suſſex and Temple, Lord i. 

1E Roy, 3 10. the opinion of Holt, Chief Juſtice,” differed {4 


from the caſe of Reading and Royſton; alſo Storey and Lord 
Windſor, 2 Atk, 632, was cited. Lord MansFltLD, Ch. J. 
| L4 laid 
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laid it down, that there muſt be an adverſe poſſeſſion, 
in order to enable the ſtatute of limitations to run, There 
muſt be a difſeifin ; and a diſſeiſin ftriftly proved. But here 
is no diſſeiſin. The ſole title of the defendant is his admit- 
tance, in 1729, to an undivided moiety of the premiſes. Ee 
is ſo tar from a diſſeiſor, that he allows the title of the other. 
If there had been a queſtion about ouſter, it might have been 
a fact to be left to the jury. But I am clear, that the de- 
fendant never meant to diſſeiſe the plaintiff, nor thought of it. 
Tue ten-nt was never deſired to attorn for the whole: he 
only attorned for an undivided moiety, and once paid rent 
for the ſame. And Shackletan once received rent aloe, for 
the whole, without paying any of it over to the other. But 
this is no actual outer. PER CURIAM: Here is no adverſe 
poſſeiiion z no keeping the plaintiff out of pofſifſion. One 
tenant in common has received the rent, and not accounted 


for it to the other. But here is 10 expulſion, no oufler.— 


Poſtea to the piamiufh, 


King v. Walker, The ſtatute of limitations exten's to perſons in Scotland. — 


Ea. Ter. 
x Geo 3 B. R. 
1lct. Reg. 286. 


This was aſſumpſit. Plea non aſſumpſit infra b annos. Replica- 
tion: That the plaintiff was reſident in foreign parts out of the 
kingdom of Englund, viz. at Glaſgow, in Scotland ; and, 


therefore, couid not bring tuis action 00447, —Demurrer, 


and joinder in demurrer, | he queſtion was, Whetaer per- 
ſons, out of the juriſdiction of the courts of this country, 
though not literally beyond the ſeas, or out of the king's 
ſubjetion, are not entitled to the ſ me benefit - PER Cu- 
RIAM : The ſtatutes, 21 Fac. I. and 4 and 5 Anne, are both 
expreſs, that the party to be excuſed muſt be beyond the ſeas. 


Here the plaintiff plcads, that he was in foreign parts, vi. 


in Scotland, What does he mean by foreign parts? He mult 
be beyond the ſeas, That is the old and true expreſſion. Be- 
fore the Union, England was an ifland of itſelt : ſince the 
Union, Scotland is made a part of it. The ſtatute of limi- 
tations ought to be conſtrued liberally. Ir is a noble bene- 
ſicial act. Intergſt Reipublice, ut fit finis litium. There is 
no ſuch kingdom as England now ; the plaintiff, therefore, 
while in Scotland, was not out of this realm. Beſides, tiat 
is not now the phraſe; the legiſlature, by altering it, to be- 
youd the ſeas, at ſuch a critical conjunCture, ſeem to have 
pointed at this very caſe, of dwelling in Scotland, It is 
true, that ſince the U a writ of ne excas regns has been 
iſſued from the court of Chancery to prevent a man's going 
to Scotland. Done's Caſe. 1 P. W. 263. But the condition 
of the recognizance was a ſpecial one ; not to go out of this 
realm or to Scotland. Had theſe words been omitted, going 
to Scotland would not have forfeited the recognizance. 


* If one plaintiff be abroad, and the others in England, the 
bart. et al. action muſt be brought within ſix years after _ = 
my tion ariſes.— This was an action on a bill of exchange tot 
32 Geo. 3. PR- 31100 arifes This n action on vr 


4 Ter. Rep. 516, 
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„ tool. by the payees againſt the drawers. The declaration 


e ſtated that the defendants, on the 24th of November, 1767, 
e at New York, in parts beyond the ſeas, to wit, at London, 
N &c. drew the bill in queſtion, requeſting R. Willis to pay, 
e at 40 days' light, the contents to tlie plaintiffs : that //s, in 
. January, 1768, refuſed to accept, and, after wards, to pay 
a it; by reaſon whereof, and, according to the uſage and 
bis cuſtom of merchants, the defendants became hable to pay, 
t. Kc. The defendants pleaded ſeverally the ſtatute of limita- 
c tions: to which the plaintiffs replied, that when the cauſe of 
nt action accrued to the plaintiffs, one of them was abroad in 
'r parts beyond the ſeas, and out of the kingdom of Great 
ut Britain, to wit, at New York, in America; and that he 
ſe remzined ſo abroad, in parts beyond the ſeas, con inuahy 
10 fom thence, until October, 1787, when he returned, Sc. ;7 
ed averring, that they exhibited their bill within fax years after 
Via his return. The defendants demurred. generally to theſe ic + 
: plications PER CURIAM: This is the firſt time that this 
— queition has been brought into a court of law, though tne 
a- circumſtance upon which the queſtion ariſes muſt have 
ne frequently occurred. It being admitted that there is no de 
d, WI <6:4 caſe on this point, it muſt depend on the reaſonable 
r, conſtruction to be put upon this act of parliament. Tie 
1 proviſo on which the queſtion ariſes was introduced into this 
V, ſtatute in order to protect the intereſts of thoſe perſons which 
58 there was no one of competent age, of competent und-r- 
U- ſtanding, or competent, in point of reſidence, in this country, 
th to protect. Now two of the plaintiffs in this cauſe have 
1. aways been reſident here: and it was their duty to watch. 
17 over tuole intereſts in which they themſelves were equally : 
it concerned with the partuer who reſided abroad. It is ad- 
e- mitted that one partner may do ſeveral acts to bind the inte- 
he reiis of all; he may releaſe as well as create a debt; he ma 
u- alſo, by his acknowledgment, take a cafe out of the ſtatute 
e- of limitations; and theie is no reaſon why the ſame rule 
is ſhould not hold, alſo, in the preſent inſtance. The third 
re, {ion of this act of parliament limits the time of bringing 
lat actions on the caſe, in all caſes, to ſix years after the cauſe 
he- of action acerues; the plaintiffs, therefore, were bound to 
Ve commence their aCtiqn at an earlier period, unleſs they come 
is Win the exception in the laſt clauſe of the act; by which 
en Ks enacted, © that if any perſon or perſons entitled to ſuch 
ng # actions, &c. be beyond the ſeas, then tuch perſon or per- 
'on ons ſhall be at liberty to bring the ſame actions, ſo as 
his : they take the ſame within ſuch time as defore limited, 
ng after their return from beyond the ſeas, as other perſons, 
: ' having no ſuch impediment, might have done.” Now 
the 


the words of this clauſe, grammatically ſpeaking, d » not 
of ?pply to the preſent caſe ; they only extend to cales where 
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the perſon individually, a ſingle plaintiff, or perſons, in the 
plural, when there are ſeveral plaintiffs are not in a ſitua. 
tion to protect their intereſts, Neither does this caſe come 
within the policy of the law, which provides, that if parties 
neglect their intereſts for ſuch a length of time as ſix years, 
they ſhall loſe the benefit of ſuing to enforce their demands: 
therefore, both on the words of the act of parliament, and 
on grounds of policy, the plaintiffs are barred by the ſtatute 


of N | | | 
Strithorſt y But the ſtatute of limitations can never begin to run 
Green, eig. againſt a plaintiff, who is a foreigner, until he comes into 


Mic. Ter. 4 . ? | ee: 5 
1 this realm. — PER CURIAM : If the plaintiff is a foreigner, 


33/14; and doth not come to England in 50 years, he ſtill hath fix 


2BlauRp. 723 Years, after his coming into England, to bring his action; 
and if he never comes to England himſelf, he has always a 
right of action while he lives abroad; and ſo bave his exe- 
cutors or adminiſtrators after his death. An infant may ſue 
before he comes of age, if he pleaſes; but, if he does not, 
he has fix years after he comes of age to bring his action. 
While any of the diſabilities mentioned in the ſtatute of 
limitations continue, the party may, but is not obliged, to 
commence his action: the ſtatute doth not run, while any 

| of thoſe diſabilities continue, | 
Lea deter, exe- An attachment of privilege, though informal, being re- 
cutrix, v. Matk- tyrnable on a genera] return, is a ſufficient commencement 

Jand, admin} ittra- . 3 i 5 | . 
trix, 1431. Ter. Of an action to avoid the ſtatute of limitations.—la this caſe, 
19 Geo. 3. C. B. an attachment had been ſued out againſt the defendant, as 
2 Back. Rd. adminiſtratrix of Eaton, teſted the 23d of January, 1775, and 
2 8 returnable Of. Pur. which was returned non eff inventus. 
For the defendant it was urged, that the writ of attachwent 
being returnable Ofab. Pur. which is a general return-day, 
and not on a day certain, as it ought to be, was null and void; 
and, therefore, did not ſtand in the way of the ſtatute of 
limitations. BU PER CURIAM: This is not made return- 
able on an impoſſible day, like the caſe in 11 Hod. 120. nor on 
the ſame day that it is teſted, like that of Green and Rivet, 
| Salk. 421. Lord Raym. 772, which, by the courſe of the 


Court, is equally impoſſible : but upon a known day, at 2 


competent diſtance ; contrary, however, to the firif? rule if 
the Crurt, which requires ſuch writs to be returned on ſont 
certain day, before or after ſuch days of general return. 1 his, 
therefore, is no nullity, but a mere informality, which the 
Court on application would have amended. Beſides, in 
Green and Rivet, the writ is ſo ill pleaded, that it could not 
be clearly decided, whether it was ſtated to be returnable on 
the day of the ?-/7e, or a year afterwards ; both which were 
too abſurd. We think ſuch an informal writ as the preſent 
is ſufficient to bar the ſtatute of limitations; ſince, had the 


cauſe proceeded, ad the plaintiff recovered, and afterwards 
| | judgment 
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judgment had been ſaid or reverſed for thiÞ irregularity, the 


plainifh, by ſect. 4. of the ſtatute of limitations, would have 


2 year's time to proceed in a new action after the judgment 
o reverſed. Which ſhews the ſpirit of the ſtatute of limita- 
tions to be, that a ſuit actually begun, however informally, 
or irregularly, ſhould be ſufficient to ſtop the limitation. — 
Thar judgment for the plaintiff, on the demurrer. 
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But an attachment of privilege is not a continuance of a Smith, er -{; 


hill of Middieſex, ſo as to avoid the ſtatute of limitatiuns.. ?: Bower, 


o 2 r. Ter. 
This was caſe upon promiſes. Pleas, the general iſſue, 30 Ges. z. B. R. 


and the ſtatute of limitations. Replication: That within ſix 3 Ter. Rez. 662. 


years after the cavſe in the firſt count accrued, namely, on 
the 28th of November, 1785, the plaintiff ſued out a bill of 
Middleſex againſt the defendant and another, returnable 
Monday next after eight days of St. Hilary: that, on a re- 
turn that thoſe defendants were not found, another writ was 
iſſued, returnable W edneſday next after fiſteen days from the 
dy of Eaſter ; that regular conuuvances were entered till 
Friday next after the morrow of All Souls, at which Gy the 
plaintiff appeared and offered nimſelf againſt the defendants 
in chat plea ; but the ſheriff did not return the precept, nor 
did any thing therein; therefore, che plaintiff afterwards, ou 
the bth of November, 1789, proſecuted out of this court, 
againſt this defendant, an attachment of privilege for the 
ſame cauſe of action; to which the defendant appeared, &c. 


And the plaintiff averred, that the bill of Middleſex firſt ſued 


out and returned, and the ſeveral other writs, and the writ 


of attachment of privilege, were ſeverally ſued out, with a 
view ta exhibit his bill, or declare for the ſame cauſe of 
action as is mentioned in the firſt count. There was alſo 
a replication, as to the reſidue of the promiſes in the other 
counts, that the defendant undertook and promiſed within ſix 
my before the exhibiting of the plaintiff's bill; on which 
alt, iTue was taken. To the firſt replication there was a 
demurrer, and joinder ; and, in ſupport of the demurrer, it 
yas infiſted, that the replication could not be ſupported, in- 
amuch as the attachment of privilege could not be conſidered 
a a continuance of a ſuit commenced by a bill of Middleſex. 
But the bill of Middleſex ought to have been regularly con- 
unued on the record. PER CURIaM : In order to prevent the 
ſtatute of limitations from running, it is abſolutely neceſſary, 
not only that a writ ſhould be ſued out, but that it ſhould be 
repularly continued: and when we ſpeak of writs being con- 
unued, we mean that it muſt appear on the record that the 
Court has, from time to time, kept the original ſuit alive ; and 
that the plaintiff is proceeding to bring the defendant into court 
in the ſuit originally commenced. But it muſt appear on the 
cord, that it was a continuance of the original writ.— 
Where, indeed, the plaintiff has been guilty of an omiſſion, 

or 
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36 Geo. 3. B 


Harris, qui tam. 
VI. Woolford, 
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or mere irregulangy, the Court will interpoſe, and grant him 
an indulgence, for the lake of preſerving the rigut of action; 
and it is on that giound that we permit continuances to be 
added afterwards. But where it is admitted that the party 
has diſcontinued, he cannut'ſue out a writ of a different 
nature and conſider it as a continuation of the former action; 
he mult purſue his action in the mode allowed by the Cours. 
Now here a bill of Middleſex was tued out, which was 
continued down to a certain time, when that procceding 
ſtopped; and then the plaintiff ſued out an attachment of pri- 
vilege, which was nor a continuance of the former writ; 
for it has no connection with it. — Therefore, this was not a 
continuance of the former ſuit, and the replication cannot be 
ſupported. - | | 

And it is not ſufficient to ſhew that a writ was ſued out in 
time; in order to fave the ſtatute of limitations, the plaimiff 


R. muſt alſo ſhew that it was returned. — This was an action of 


6 Ter. Rp, 617.4. bt on the ſtatute, 27 Geo. III. c. 1. againſt illegal lotteries, 


an! the offence was proved to have been committed on the 
23d of july, 1791. The memorandum of the declaration 
was of Hilary term, 1795. To ſhew that the action was 
brought within 'the time, two writs were produced at the 
trial; the firſt a latitat, teſted the 13th of July, 31 Gee. III. 
returnable on the morrow of All Souls, indorſed the 27th of 
July, 1791. The other was an alias, teſted the 28th of 
November, 32 Geo. III. returnable on Monday next after 
eight days of St. Hilary, indorſed the 13th of January, 
1792: It was objected for the defendant, that ihe writs 
thould have ſpecified the cauſe of action, according to the 
directions of the 27th of Geo. III. c. 1. ſ. 2. ; and, ſecondly, 
that the plaintiff could not recover, as no continuance of the 
writs appeared. PER CURIAM: With reſpect to the firſt 
objection (1), it ſeems as if that furniſhes a ground. to ſtay 
proceedings for irregularity, rather than for a nonſuit; and 
fuppoſing the parties to have proceeded to iſſue and trial on 
2 wiit, by which the ſuit has been improperly commenced, 
that objection does not ſhew that it has not been com- 


menced in due time, which is the point to be confulered by 


vol. I. p. 513, and Goodcvin qui tam v. Parry, ante, vol. I. p. 515. 


the judge at Ni Prius; and not whether the proceedings 
have bcen regular or not. In anſwer to the want of con- 
tinuances, the caſe of Bates gui tam v. Fenkinſon, Ealicr 
24 Ces. III. has been relied on; in which caſe the plaintiff, 
to ſhew that his action was brought in due time, having 
given in evidence two writs, the firſt of which was not 
ierved on the defendant, it was objected that the firſt writ 


MCC —àb— 


———— 


(1) In ſopport of which were cited King qui tam v. Horne, ant, 


ſhould 


8 
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n ſhould have appeared to have been continued; which ob- 


i; jection Lord Mansfield over- ruled; and the Court, on a = 

* motion for a new trial, held that the continuances might be s 

y entered at any time. This caſe the counſel for the defendant 

nt have diſtinguiſhed from the preſent, by obſerving, that in 

\: Fates gui tam v. Fenkinſon, the firſt writ was returned; 

Ss. which, in this caſe, was not done at the time of the trial; . 

28 and, upon looking into the authorities, there ſeems ground 

9 for that diſtinction; and the reaſon, as collected from what 

- Halt, Ch. J. ſaid in Atwood v. Burr. 7 Mod. 3. is, that 

t; until the return of the firſt writ the Court is not in poſſeſſion 

4 of the cauſe, ſo as to award an alias or pluries. IT hat caſe 

be was a proceeding on a ſcire facias; and it was objeCted, that 

the judgment was on an alias ſcire facias, and the firſt ſcire 

in facias appears, by the record, not to have been returned. 

iff ſn conſidering that queſtion, Halt ſaid, © in pleading the 

of « ſtatute of limitations he always uſed to plead the return, 

es « and not the purchaſe, of the writz for it was the return 

he « that gave the poſſeſſion of the cauſe to the Court, and if 

on & one were to continue a latitat for ſeveral years, he muſt get 

yas the firſt returned; upon which return you make your con- 

the « tinuances down, though you never take out another; but 

II. « there muſt be a return to the firſt writ. So if a capras ad 

of & ſatrsfactendum be taken out within a year, you may con- 

of *tinue it down as long as you pleaſe upon a vicecomes non 

ter niit breve, and not be put to a ſcire 222 ſo there is 

ry, © a vaſt difference between the writ to which the defendant 

rits has an anſwer, and one to which he has none; for if it be a 

the * writ to which the defendant has a plea, there muſt be ſome 

lly, © ſort of a return, or that it came fard?; but ſtill there muſt 

the © be ſome return. And can the Court hold plea of a writ 

arſt * defore it comes back to them?” In Brown v. Babing- 

tay tm, 2 Lord Raym. 884. Holt, Ch. J. ſid, “ here is a fatal 

and * fault, that the plaintiff does not thew that the original was 

on *ever returned: now if he ſhews a writ, and does not re- iſ 
cech turn it, that will not avoid the ſtatute of limitations.” And _ 
m- n the caſe of Bates qui tam v. Fenkinſon, Cited by the plain- i 
by uf, Buller, J. ſaid, & If the firſt writ had been ſued out, 9 
ings *and kept in the plaintiff's pocket, there might have been - 8 
on- great objection, but not any when returned of record, and 1 
fter © 09t merely indorſed by the ſheriff.” On theſe grounds it 1 
tiff, ems that the plaintiff ſhould have ſhewn, at the trial, that 4 
ving de firſt writ had been returned; and, conſequently, there 14 
not buglit to be a judgment of nonſuit. Rule for entering a non- i f 
writ ſuit made abſolute. | 1 
— But where an action is limited by a ſtatute to be brought Parſons v. King, iq 

ain three months, it is ſufficient for the plaintiff to prove Mich. Ter. 4 

ante, Gęo. 3. B. R. 


I vtit ſued out within ſuch time, and his declaration within . Rag. 6. 1 
a year | | 11 
i "Y it 
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a year afterwards ; without ſhewing ſuch writ returned. 
PER CURIAM: There is a manifeſt diſtinction between 
the caſe of Harris v. Woolford, and the preſent. In 
that caſe two writs were given in evidence; and it waz 
neceſſary, in order to ſave the time, to ſhew that the ſecond 
writ, on which the pl.intiff had declared, was a continua- 
tion of the firſt writ, which could only be done by ſhewing 
that the far!t was returned, in order to warraut the iſſuing of 
the alias writ. But here the plaintiff gave in evidence a «rit 
ſued out in proper time, which will warrant his declaration; 
and, therefore, there is no neceſſity to ſhew the writ re- 
turned. The miſtake proceeds upon the ſuppoſition that the 
plaintiff could not declare upon that writ after two terms: 
but although if he do not declare within that time, the de- 
fendant may ſign judgment of non- pros; yet, if the defend. 
. ant omit ſo to * the plaintiff may declare at any time within 
BY a year after ſuing out his writ. _ 

. e 3 The limitation of the action to one month, in the ſat. 
Mic, Ter. 26 Geo. II. c. 21. for prohibited goods, muſt be after con- 
3 Geo. 3. B. R. demnation, provided due diligence be uſed.— This was an 
3 12. 992. action for 200l. by a cuſtom-houſe officer, againſt the de- 
357. fendant, for having prohibited goods in his cuſtody, upon 
ſtat. 26 Geo. II. c. 21. ſ. 3. and a ſubſequent proviſo, .. 
That if the officer neglects or refuſes to proſecute with 
effect, within one month, any common informer may. The 
defendant pleaded a judgment, recovered againſt him by a 
common informer, The plaintiff replied (by proteſtation, 
that this was a covinous judgment) that he brought his action, 
within a month after condemnation of the goods. To this there 
was a demurrer and joinder therein.—lt appeared that the 
ſeiſure was the 2d of May; the information the 22d; the 
condemnation on the 13th of November.— TH Court 
held it to be very clear, that the month mentioned in the 

ſtatute muſt be weed to the time of the condemnation, pro- 
vided due diligence be ufed by the officer in laying the in- 
formation, which he had done in the preſent caſe. "That the 
right of action attached in him, by his ſeizure, exhibiting an 
information, and proceeding to condemnation. By any other 
conſtruction, the ſtatute would be ſhamefully evaded— 
— Judgment for the plaintiff. 8 
Leader v. Moxon, On a caſe reſerved at Nis Prius, one objection was, that 
v eg. the plaintiff having ſtated in her declaration that the com- 
> Black. Na 9a 5. mencement of the action was by original, a capias as no ei- 
3 . 461. dence thereof, But the Court held clearly, that it 3s ſufficient, 
LEE in ſuch caſes, to ſhew a capias, which every body underitands 
to be now the commencement of a ſuit in this Court; an 
that there is no neceſſity to file an original, but in caſe of out- 


» lIawry, &c. 2 the Court always . * 
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paid; that is, when the bill became due. 


bart of the principal, within fix years, the judge thought 


Limitations. ä 


eriginal has regularly iſſued, whereupon the capias is 

rounded; ſa that a capias in this, and all other ſtatutes of 

n is ſufficient evidence of an original. 75 

Where a bill of exchange is drawn, payable at a cer- Wil terheim v. 

tain future period, for the amount of a ſum of money lent Abe Cuunteſs | 
by the payee to the drawer at the time of drawing the bill, G. os 

the payee may recover the money in an action for money Ea. Ter. | 
lent, although ſix years have elapſed ſince the time when the 31 Geo. 3. CB. 
loan was advanced; the ſtatute of limitations beginning to H. B-. 
operate only from the time when the money was to be re- 


An acknowledgment of the debt, though it be but a flight yea Bar. 1 
one, takes it out of the ſtatute of limitations: thus in aſſumpſit v. Fouraker, 1 
on. a promiſſory-note; and nan aſſumpſit infra ſex annus Cong BR. } 
pleaded. On the trial it appeared, that the defendant was» Burr. 109g. = 
ſurety in the note for J. S.; and that ſix years were elapled 7X. PF. 149. F 
ſince the note was given; but that, upon demand, within“ . 54%. |: 
the ix years, the defendant ſaid, * you know I had not any 
« of the money myſelf, but I am willing to pay half of it.“ 

Tag CouRT. were of opinion that this promiſe took it out 
of the ſtatute of limitations; for the ſlighteſt acknowledg- 
ment of the debt has been held ſufficient ; as to ſav, . Prove 
„pour debt, and I will pay you:“ or, J am ready to | 
* account, but nothing is due to you.” , _ \Þ 

The acknowledgment of one, out of ſeveral drawers of whitcomb e. 
2 joint and ſeveral promiſſory- note, takes ir out of the ſtatute Whiting, 
of limitations, as againſt the others; and may be given in e BR. 
evidence on a ſeparate action againſt any of the others.—2 Pag. 7 
The plaintiff produced à joint and ſeveral note, executed by 
the defendant, and three others; and, having proved pay- | 
ment, by one of the others, of intereſt on the note, and F 
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that was ſufficient to take the caſe out of the ſtatute, as 
againſt the defendant, and a verdict was found for the 
plaintiff—PER Curiam: When caſes of fraud appear, 
they will be determined on their own circumſtances. Pay- 
ment by one, is payment for all; the one acting, virtually, > 
as agent for the reſt : and, in the ſame manner, an 5 1 
miſion by one, is an admiſſion by all; and the law raiſes = 
the promiſe to pay, when the debt is admitted to be due; | . 
belides, the defendant has had the advantage of the partial = 
payment, and, therefore, muſt be bound by it. | 9 
ne of two makers of a joint and ſeveral promiſſory- note 22 v. } 


became a bankrupt, and the payee received a dividend under Hare 1 
s = ES i 


3 


# commiſſion, on account of the note; Taz CouRrT,, Geo. 4. C.B. 1 
d that the payment of the dividend, under the commiſſion, : Hen. Black 349. 
vas ſuch an acknowledgment of the debt, as took the caſe Ni 
out of the ſtatute of limitations, and prevented the other 1 

| | maker i 
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ing on their trade, for fourteen years and à half, from t 


that his caſe never was within the ſtatute, for that 
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maker from availing himſelf of the ſtatute of limitations, in 
an action brought againſt him for the rema inder of the money 
due on the note, the dividend having been received within fix 

| years before the action brought. 

Catling er al. Allo, it there be a mutual account of any fort between the 
. e plaintiff and deſendant, for any item of which credit has 
Skoulding er al. been given within {ix years, that is evidence of an acknow- 
Nil. Ter. ledgment of there being ſuch an open account between the 
r abs. parties, and of a promiſe to pay the balance, ſo as take the 


caſe out of the ſtatute of limititions,—The teſtator was an 


attorney at Haleſworth : the defendant, Skoulding, and an- 


other partner, who ſuffered judgment by default, were mer- 
chants, dealers in ſpirituous liquors, and tallow-chandlers; 
and by ere, on the 4th of October, 1778, = hired 
of Tuthill the premiſes in queſtion, for the purpoſe o _ 
e 
5th of April, 1770, at the rent of 221. a- year, payable half- 
early. Tuthill died on the 28th of October, 1788, and, at 
ſis death, there was due for rent 209]. for nine years and a 
half, from Lady-day, 1779, to Michaelmas, 1788; and alſo 
20l. for caſh, on account, on the 19th of October, 1781. 
During the. time that theſe arrears of rent were becoming 
due to the teſtator the defendants furniſhed him with various 
articles in the way of their trade; with candles from May, 
1779, to January, 1784, to the amount of 28]. and upwards, 
and from Auguſt, 1781, to October, 1788, with liquors to 
the amount X 
his death was above 1711. There never was = ſettlement 
of accounts between the teſtator and- the defendants. The 
laſt half year's arrear of rent, and one or two of the let 
articles of the defendants” bill were within ſix years before the 
plaintiffs* writ was ſued out. On the trial of the cauſe 2 
verdi was found for the plaintiffs, with leave to the defend- 
ant to move to enter a nonſuit, if this Court ſhould be of 
opinion that the plaintiffs could only recover for the rent that 
became due within the laſt fix years before the commence» 
ment of the action; the amount of the articles furniſhed by 
the defendants within the laſt ſix years being more than ſuf- 
ficient to cover the laſt half year's rent.— PER CuRIaM: 


Where there is no item of account at all within {ix years 


before the action brought, the plaintiff will be precluded, 
unleſs he can bring his caſe within the exception in * 
ſtatute concerning merchants' accounts; and, in ſuch a caſe, 
his replication muſt bring his caſe within the ſta tute. Bui 4 
muſt be remembered, that there the plaintiff is not barred, 
though there has been no tranſaction of any kind between 


the parties for ſix years: for, by his replication, be _— 


& coums 


above 28l. The balance due to his eſtate at | 
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« counts were between merchant and merchant, &c. But 


= the preſent caſe ſteers wide of that objection; it is not 
7 doubted but that a promiſe or acknowledgment within fix 
years will take the caſe out of the ſtatute ; and the only 

ie queſtion is, whether there is not evidence of an acknows, 

1 lelgment in the preſent caſe. Here are mutual items of 

* account ; and it has been clearly ſettled, that every new item 

ie and credit in an account, given by one party to the other, is 

"© an admiſſion of chere being ſome unſettled account between 

in them, the amount of which is afterwards to be aſcertained ; 

* and any act which the jury may conſider as an acknow- : 
* ledgment of its being an open account 1s ſufficient to take 

$; the caſe out of the ſtatute. Daily experience teaches us that 

ed if this rule be now overturned, it will lead to infinite in- 

v. juſtice. In Cotes v. Harris all the items were on one ſide; 

8 and Deniſon, J. who well knew what was the proper re- 

If. plication in ſuch caſes, and was well acquainted with the 

af import of the ſtatute of limitations, ſaid, where all the items 

12 are on one ſide, the laſt item, which happens to be within ſix 

Io 9s ſhall notdraw after it thoſe that are of longer ſtanding : 

1. ut it was not doubted there but if there had been mutual 

ng demands the plaintiff might have recovered. —T ns CouRT 

dus were clearly of opinion that the plaintiffs were not barred by 

ay, the ſtatute of limitations. | | 

ds, A letter, written by a defendant yg has pleaded the Lloyd o. Maund, 
; to ſtatute of limitations) to the plaintiff's attorney, on being Mic. Ter. 
> at ſerved with a writ, may be left to the jury to conſider whe- 257. Kc — — 
ent . tier it amount to an acknowledgment of the debt, ſo as tio 
The take it out of the ſtatute.— This was aſſumpſit for work 

loft and labour, by the plaintiff, as an attorney. Pleas, the 

the general iſſue, and the ſtatute of limitations: at the trial 

e 2 the plaintiff produced the following letter, written to his 

nd- attorney, by the defendant, in January, 1788, in order to 
of tke this caſe out of the ſtatute of limitation : © I have lately 
that been ſerved by Mrꝭ Meredith Price with a writ. at the ſuit of 
ce * one Lloyd. Iam at a loſs to know whether it was yourorders, 
| by *0r was it ſome other of the ſame name. For ſeveral reaſons 

ſuf- ] cannot ſuppoſe that an old particular friend would ever be 
\M : n guilty of cauſing an action to be commenced, without firſt 
ears " adviting him on it. I believe that you have had no cauſe 
ded, to contradict my ſaying, tnat I always ſerved you, on all 
che © occations that ever lay in my power; therefore, I flatter 
caſey * myſelf, that you have no concern in this buſineſs. How- 

ul - derer, if it ſhould appear to the contrary, I mult beg leave 
red, 


a0 informyou, that before I will pay any coſts, more than 
veen defending, will abſolutely take houſe in the liberty Car- 


mw A marthen (1), which I am fully ſatisfied will anſwer my ex- 
> QC- | 1 
us il —— — I 


(1) Which means in that part of the country going to Carmarthen gaol. 
ol. IV, 2 c pectations 


$63. © © © Uinſigclons. 


ce pectations in buſineſs much better than here at Landevery, 
& As to Mr. P.'s views, I am no ſtranger at all to, and ſee 
« through them without a ſpectacle; and, as to your part, 
« cannot expect to reap any benefit from that quarter, as he 
« ſays you are indebted to him to the amount of Jol. There- 
« fore, if you ſeriouſly conſider your own intereſt, you can- 
ce not be any Pe endeavouring to injure a man who has 
« always been your friend. However, you are to act as you 
« think proper. As in reſpeft to matters between you and me, 
ce will be reftified, when I can ſettle my affairs, which, I be- 
c lieve, will now ſoon be. Mr. Rice Davies, of Swanſea, has 
received poſitive orders from Mr. R. Price and fon, to fell 
« the Erwaſtod and Combdu eſtates, and will be advertiſed 
* ſoon: I cannot believe that they will be ſufficient to diſ- | 
„charge the mortgage and Mr. Davis's demand, which 
„amounts, in caſh lent, and buſineſs done, to 1000].” 
The learned judge, being of opinion that this did not amount ( 
to a promiſc, or acknowledgment, of the debt, ſo as to take 
it out of the ſtatute of limitations, nonſuited the plaintiff. 
Afterwards, on a motion to fer the nonſuit aſide, THE © 
CourT made the rule abſolute.—PER CuRIam: It has 

been held that the ſlighteſt acknowledgment will take the caſe 

out of the ſtatute of limitations; as where the defendant ſaid, an 
I am ready to account, but nothing is due to you,” Cp, 
548. The defendant, in his letter, affects not even to know 
at whoſe ſuit the action was commenced : but it is evident 
that that is merely a pretence. The whole of it is a begging 
letter, and it is evidently intended to gain time; and though 


it is written in ambiguous terms, there are ſome parts of i- / 

from which the jury might, perhaps, have inferred an ac- WW *r! 

knowledgment of the debt; therefore, it thould have been thry 

left to the jury. | Tong N SY Fr 

Stadholme, exe- In this caſe the Court held that, after a defendant has ob- hre 

cutor. » . tained an order for time to plead, on the terms of pleading WW het 

E ijſſuably, he cannot plead the ſtatute of limitations, or any n 

23 Geo. 3. B R. Other plea, which does not go to the merits: and that, if he The 

1 a Ter. Re. 390. plead ſuch a plca, the Court will ſet it aſide on motion. — lber 
Fl Per Curiam : The reaſon for rejecting the plea of the ſtatute WM Vlege 
b of limitations aſter time to plead is, that it excludes the merits, their 
Fi and, when the defendant aſks a favour of the Court, it 1s palſag 
5 under the expreſs condition of pleading to the merits only. ed 
[ | And they ſaid, that the rule was poſitive, and could not be txcept 
. diſpenſed with in any inſtance. But this caſe was afterwards Mich 
| ovyer-ruled in the following caſe. Wnen 

Rucker er al. In this caſe, the defendant having, after an order toll ___ 

v. Hannay, bart. time to plead on the terms of pleading iſſuably, pleaded the 10 8 

weer ac general iffue and the ſtatute of limitations. It was moved (1 5 


- 2975. % 1 let the laſt of the pleas aſide, on the authority of the laſt 0 L 


3 Ter. Rep, 12.4. 
caſe ; and on cauſe thewn, it being ſaid, that the ſtatute 0 
4 


rag! 

[i 

| | limitations was conſidered, in the court of Common Pleas, 
. | h | ad 


Limitations. 


an ilſuable plea within the meaning of the order, THE 
CourT ordered the caſe to ſtand over; and Lord Kenyon 
now ſaid that, though they had had no opportunity of con- 
ſulting wich the reſt of he judges on the ſubjet, this Court 
was of opinion, that the defendant was not precluded from 
pleading the ftatute of limitations after an order for time to 
plead, That the court of Common Pleas had always ſo 
conſidered itz and that, in many caſes, it was a very fair 
lea. 8 1 85 
The Court refuſed to ſet aſide a nonſuit voluntarily ſuf- Hutchinſon, 
fered by the plaintiff, and to give him leave to reply de nous. Executrix, v. 
He had replied, © that the cauſe of action aroſe within ſix ac 
« years; which fact he could not prove. He wanted, 11 Geo. 3. B R. 
therefore, to ſet aſide the nonſuit, and reply de novo; which, 5 Burr. 2692. 
if he had ſucceeded in, he would have replied, © that the 
« writ of /atitat iſſued within the ſix years. But THERE 
CoukT ſaid, that that would make a quite new queſtion z 
which the plaintiff had before pretermitted, and had put the 
iſue upon quite another foot, and upon a point which he 
could not eſtabliſh. —Rule diſcharged. 


Limitation of Eſtates.—Sce titles DEvISES: EsTATE s 
and SETTLEMENT, | 


London. 


Exemptions from toll. ]— Freemen of the city of London have The Mayor, #c. 
arizht to be exempt from the payment of all tolls and port duties of London, v. 


throughout England (except the priſes of wines), in whatever e rem 


place they reſide, and though they have obtained their freedom by commonly called 
purchaſe — This was an action on a writ (1) de eſſendo King's Lynn, in 
fuetum de t heolonie, with an alias and pluriès; upon which, pathos 8 
a appearance being entered, a declaration was delivered (2). Ea. Ter. 

The declaration (3) alleged, that the plaintiffs, among other 29 Geo. 3. C. B. 
liberties and privileges, had immemorially enjoyed this pri- 1 Blact. my 
"lege, namely, © that the citizens of the ſaid city, and all 

tiir p-0ds, ſhould be quit and free of and from all toll, 

Mage and laſtage, and other cuſtoms, throughout the whole 

vngdom of England, and the ports of the lord the king, 

"\cpt only his due and ancient cuſtom and priſes of wines; 

wuch liberties have heen confirmed by divers acts of par- 


amcnt, That the king, by his certain writ, commanded 


— — 


(1) So denominated in Regiftr. Brew. 2 58. b. 
(2) See vol. II. p. 741. om . 


0 bby Writs, and the declaration, are ſtated at large in H. Black}. Rep. 


Ma © the 


London. 


the defendants to permit the plaintiffs to be quit of yielding 
ſuch toll, 8c. as aforeſaid, or on a certain day paſt, to ſignity 
to him cauſe wherefore they had not executed his commands; 
yet that the defendants, not regarding the writ, had not ſig- 
nified to him, &c.; and ſince the time of the ſaid writ, f. 
on the iſt of December, 1787, diſquieted the ſaid citizens on 
the occaſion aforeſaid, and then and there required of O. Dentm 
[and four other perſons by name], citizens of, &c. and of 
other citizens, &c. toll, &c. within their ſaid borough, &c. 
in contempt of the king, and to the damage of the ſaid mayer, 
commonalty, and citizens, of 1001. &c. The detendants, in 
their firſt plea, traverſed the right of exemption claimed by 
the plaintiffs, and, in the ſecond plea, pleaded that O. Denton, 
and the four other perſons named in the declaration, were not 
citizens of the ſaid city; on both which pleas iſſue was joined, 
Iſſues being joined, there was a trial at bar. Tux Evi- 


* E * — 
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DENCE ON THE PART OF THE PLAINTIFFS was, in ſub- 
ſtance, as follows: It was firſt proved, that the (1) perſous 
named in the declaration were citizens and freemen of 
London, by the book in which their freedom was entered; 
and that, in February, 1786, they had obtained their freedom 7 
by (2) purchaſe. An mſpeximus charter of Car. 2. was then ! 
produced, reciting and confirming various others; the moſt 10 
ancient of which was in the reign of Henry 1. and which con- n 
: tained theſe words (3), * omnes homines London erint quiet! et . 
by e liberi, et omnes eorum res, per totam Angliam, et per portus « 
f c marts, de theolonio, et paſſagio, et 7 et omnibus aliis con- f 
4 | « ſuetudinibus, &c.”* Et ſi quis theolonium vel conſuetudinen, Wil « 
þ} 4 civibus meis London, ceperit, cives London in civitat? 1 
N & capiant de burgo, vel de villa, ubi theolonium vel conſuetudh of 
| | « capta fuerit, quantum homo London, pro theolonio dedit, et th: 
1 | te proinde de damno receperit (4). The other charters (5) ele 
| were to the ſame effect, and nearly in the ſame words, as the 
2 that of Henry 1. Moſt of them excepted the king's right of 50 
. priſage of wines, and uſed the words cives as fVnonimous 5 
| with homines, There were alſo extracts read from other bn 
| | documents, and from the patent rolls in the Tower, recog- def 
i nizing this right of the citizens of London. Amongſt theſe aft 
b was a charter of the 5th of King Fohn, to the biſhop ot for 
9 Norwich, empowering him to hold a fair at Lynn, and to cor 
1 2 pro 
i 55 allo 
# (r) Theſe perſons were inhabitants of Lynn. | Dai 
i (2) The expence of which was 39). 128. | 
| (3) Ir was agreed, that the word conceſſimus, or concefſiſſe, was uſed in 
i theſe charters, as well to ſignify a recognition, as an original grant ot — 
privileges, &c. a | 
i (4) See Hargrave's Tracts, „De portubus maris, and ** concerning FE 
. the cuſtoms.” 15 02 
"4 6) Which were granted by Jobu, Hen. 2. Hen. 3. Ed. 1. and £4. (; 
"I SED, | take 
if 
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London. 


ke cuſtoms, rights, &c. & ſalud libertate civitatis London, 
&%c.” and another in the ſame year of the ſame king (1 

to the burgeſſes of Lynn, that the borough ſhould be free, and 
that they ſhould be free from toll, laftage, paſſage, & c. * ſalud 
libertate civitatis London; likewiſe giving a power of diſ- 
treſs to the mayor of Lynn, if wy one ſhould take toll, &c. 
in any part of England, from the burgeſſes, “ excepta ut 
ſuperiùs civitate London. Ih this head of evidence was a 
(2) petition to parliament from Thomas Chaucer, the king's 
chiet butler, in the 11th year of Hen. 4. complaining that 
retidents at the out- ports had purchaſed the freedom of the 
city of London, to entitle them to an exemption from 
priſage of wines, and other cuſtoms and duties, and praying 
that parliament would entreat the king to ſend for the mayor 
and aldermen of the city, and command them to ceaſe from 
granting to any foreigners (3) the freedom of the ſaid city in 
future, on peril of forfeiting their franchiſe ; and alſo to repeal 
the freedoms already granted to foreigners, that the king and 
his ſucceſſors might not be deprived of his priſage of wines, 
by the franchiſes of the city of London. The anſwer of the 
king was, that he would ſend for the mayor and aldermen. 
It was then declared, by the advice of the lords in parliament, 


that no one ſhould have, or enjoy, ſuch franchiſe, unleſs he 


were a citizen reſident and dwelling within the ſaid city; 
and * que toutz autres demeurantx en autres citees, burghs, ou 
villes, aient, et enjauient leur franchiſes d eux grantex, 
* ſauvant tout jourx, d notre ſeigneur le roy, ſon enheritance en 
* ce cas.“ It was alſo proved by parol evidence, that non- 
reſident freemen of London had been nominated to the 
offce of ſheriff; that they paid the fine for not ſerving it; 
that they had been aldermen, and had a right to vote for the 
election of members of parliament for the city. Alſo, that 
they were exempted at Exeter from the payment of tolls and 
port duties; at which place an action was brought by the 
corporation againſt a freeman of London there reſident, to 
compel ſuch payment : but the record being withdrawn, the 
deſendant obtained judgment as in caſe of a nonſuit ; and 
afterwards himſelf brought an action againſt the corporation, 
for the taking his goods on the ſame account, in which the 
corporation ſuffered judgment by default.—lc was likewiſe 
proved by parol evidence, that the ſame exemption was 
allowed at Plympton fair, Exmouth, Briſtol, Newcaſtle, 

artmouth, and other ports, to freemen of London, reſident 


— 


6 


2 


(1) Within the time of legal memory, 7. e.-fince the reign of Ric. 1. 
(2) Vide Hargrave's Tracts, 128. 5 
3) By foreigners were meant perſons not inhabitants. 
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London. 


at thoſe places (1). Alſo, that they were exempt at the port 
of London, whether reſident or not, from paying toll on 
corn, and at Smithfield market on the ſale of cartle. Oy 
THE PART OF THE DEFENDANTS there was fir{t produced 


| (2) the record of a fine levied in the 2d year of Hen. III. by 
Henry de Hammel of laſtage, in the counties of Noriolk, 
Sutfolk, and Lincoln. Next, an (3) inquifitio poſt mortem 


taken on his death, whereby it appeared that he was ſeiſed of 
laſtage in Lynn, holden of the crown by the ſervice of keep- 
Ing the king's falcons ; that he died ſo ſeiſed, that his ſon held 
it by the ſame ſervice after his death, and that his wife had an 
intereſt in it by way of ſettlement. In the 52d year of 
Hen. 3. Thomas de e, was entered on the roll in the 
Tower, as holding in capite, by the ſervice of falconry, a cu/iom 


er duty in the port of Lynn, of all merchandize, c. paſſing that 


port. It alſo appeared from that roll, that an action had been 
brought by Thomas de Hammel, againſt certain perſons who 
had exported goods from Lynn, without paying the duty, 
but in which no determination was to be found. [n the 


ear of BE; . hot of Thedicr ab Hom! 


obtained the king's licence to alienate in mortmain, and 
accordingly conveyed the right of laſtage in Lynn, to the 


biſhop of Norwich, in whoſe ſucceſſors it continued without 
Interruption, till the 15th year of Hen. 8, when a guo war- 


ranto iſſued againſt the then biſhop, requiring him to ſhew 
his title to the duty in queſtion. The biſhop ſet forth the 
conveyance to his predeceſſor from the heir of Thomas de 
Hammell, reciting the right to have been from time imme- 
morial in the family of De Hammell. In this ſuit the right 
of the biſhop was admitted, and confirmed by the attorney- 
general. In the 27th year of Hen. 8. a private act of 
parliament paſſed, to veſt it in the king, who afterwards, in 


the 29th year of his reign, granted it to the corporation of 


2 in whom it continued to the preſent time. This part 
of che evidence was founded on tlie reſpective records and 


documents, which were produced duly authenticated. (4 


Several witneſſes were then called, who proved that they 


— 


FS 


(1) It appeared from the teſtimony of one of the witneſſes, that a non- 
relident freeman of London being in partnerſhip with a non-freeman, 
and having a certain ſhare in the trade, ſuch ſhare was ex:mpred from 
the payment of the port duties at Dartmouth z but that thoſe duties 
were paid by the non-freeman partner for his fhare. 

(2) Taken from the chapter-houſe of Weſtminſter. 

(3) From the rolls in the Tower. Fes f 

(4) The defendants were not permitted to give in evidence ther cot. 
poration books, to prove their own rights. On their counſel citing be 
caſe of The Mayor of Hull v. Horner, C:wp. 102. (where ſuch Hy 
was admitted), Mr. Juſtice Vilſon ſaid he was counſel in that caſe, àn 


that the books of the corporation were there produced by conſent, bad 
: 4 


„„ c . et i ef nn 
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London. 


bad, for many years, paid the duty of laſtage at the port of 
Lynn (viz. one penny on the exportation of every quarter of 
corn), and that they had never heard of any exemption, 
except for the freemen of Lynn, and fome perſons of the 
berough of Cambridge (1). The exemption in favour of 
Cambridge was by virtue of a ſpecial agreement entered into 
in 1664, between Cambridge and Lynn, which was read. 
A leale of tolls made by the corporation of Lynn was laſt 
produced (in purſuance of notice from the plaintifts), by 
which it appeared, that an exemption was alſo allowed to 
certain perſous in the Cinque Ports. (2) Lord Loucn- 
BOROUGH, Ch. J. after diſtinctly recapitulating the evidence, 
obſerved to the jury, that as on the part of the defendants, 


the right to the duty of laſtage, had been traced up to the 


family of De Hammell early in the reign of Hen. 3. and 
was at that time ſo eſtabliſhed in them, as to be the ſubject 
of a family ſettlement, it was fair to preſume (as the counſel 
for the detendants had contended) that it was veſted in them 
before the time of legal memory. But ailowing that pre- 
ſumption, the general right of the corporation of Lynn did 
not deſtroy the particular exemption proved by the city of 
London, as it had not bzen ſhewa that the citizens of Lon- 
don ever, in fact, paid the duty at Lynn. The two rights, 
therefore, not being inconſiſtent, might exiſt together; the 
corporation of Lynn might have the ſame right to laſtage as 
the De Hammells had enjoyed, but that right might be with an 
exception in favour of the citizens of London; which excep- 
tion had been clearly proved on the part of the plaintiffs, 
and not contradicted by the defendants. His lordſhip ſaid, 
that the other part of the caſe was reſolved into a queſtion, 
Whether the perſons mentioned on tie record, uot being 
reident citizens of London, but in fact reſiding at Lynn, 
and having lately purchaſed their freedom for the expreſs 
purpoſe of being exempt from laſtage at the port of Lynn, 
were entitled to the privilege they claimed? As to this, he 
ſtated, that the counſel for the plaintiffs had inſiſted ſtrongly 
on the parliamentary declaration in the reign of Hen. 4. 
tat the freemen of London muſt be there reſident, to entitle 
nem to an exemption from priſage of wines, but that reſi- 


—— 


(1) But there was no proof that any freemen of Londan had ever actually 
paid it at Inn. . 

(2) The eridence being cloſed, much converſation enſued how far 
non-reſident freemen of London, and thoſe who had purchaſed their 
freedom, were to be conſidered as citizens within the true meaning of the 
cond iſſue. On theſe points the caſes of Hunger v. Waller, 3 Bulſt. 1. 
ard Toe City of Oxford's caſe, 2 Venir. tob. were cited. But as in the 
form in which the iſſue ſtood upon the record, the queſtion was, Whe- 
'acr, in point of fact, the perſons named were citizens or not? it was at 
length agreed, that the matter was proper to be left to the jury. 
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dence in London was not neceſſary with reſpect to other 
franchiſes. This he ſaid was of conſiderable weight; and 
as the non-reſident freemen were liable to ſerve offices, and 
bear other burdens in conſequence of their freedom, there 
ſeemed to be no reaſon why they thould be deprived of the 
beneficial rights of that freedom; or why the term citizens of 
London, or men of London, ſhould be confined to ſuch citizens 
or men who were reſident in London, as the counſel for the 


_ defendants contended : that, in point of fact, this diſtinction 


Lynn Corpora. 


tion .. London 


Corporation in 


Error. 


H1l. Ter. 


was not made at Briftol, Newcaſtle, or the other places, where 
non-reſident freemen of London were exempted ; that the 
point was given up by the city of Exeter, the only place 
where it had been conteſted, and the defendant, a non- 
reſident citizen of London, left in the enjoyment of his 
right. Upon the whole, therefore, his lordſhip ſaw no 
Treaſon to ſay, if the jury thought upon the evidence, that the 
ri ht claimed by the citizens of London, and which had 
been proved to be enjoyed by thoſe who were non-reſident, 
was the ſame right which the plaintiffs had made out in 
evidence, thai there was any legal ground, which, by a legal 
concluſion, could deprive them of that right. he jury 
found a verdict for the plaintiffs on both the iſſues, and gave 
1s, dama, es, which damages were remitted on the record. 
And the court of Common Pleas gave judgment * that the 
citizens of the ſaid city, and all their goods, be quit of yielding 
ſuch toll, paſſage, laſtage, and other cuſtums, as aforeſaid, of their 


_ goods and things, in the ſaid borough and port thereof; and the 


faid mayor and burgeſſes of the ſaid borongh in mercy, &c. 

Tre DEFENDANTS AFTERWARDS REMOVED THE 
RECORD INTO THE COURT OF KI1NG'S-BENCH BY A 
WRIT OF ERROR ; and, upon the argument it was objected, 
for the plaintiffs in error, FIRST, that the writ was only a pro- 


17 B R. hibitory writ, which was iſſued by the crown to its own 
4 er. X 130 pailiffs and ſervants, and not a remedial writ, on which 


the parties could plead {1).—SECoNDLY, but if any action 
could be maintained in this caſe, it ſhould have been 
a gui tam action, 4 Com. Dig. title © Prohibition,” F. 
and 12 Rep. 61.--T HIRDLY, at all events, the action ſhould 
have been brought by the party grieved, Fitzherbert, 520, 
521. Waller v. Hanger, 3 Bulftr. I.— AND, FOURTHLY, 
that the count ought to have ſtated by what deſcription of 
citizens the exemption is claimed. Al the citizens, whether 
reſident or not, cannot be entitled to the exemption : it 
ſhould have been claimed for the ręſident citizens only. For 
THE DEFENDANTS IN ERROR it was contended, in anſwer 
to the firſt objection, that it appeared from the precedents ot. 


— — — — 


(1) Fitz. N. B. 518. to. ed. Finch. 506, 499, c. 48. 
proceedings 
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London. 


proceedings on this writ, as well as from analogy to other 


caſes of a ſimilar nature, hat this was a remedial writ, on 


which an action might be maintained, Reg. 258. b.; Rl. 
Plac. Parl. 13; Madox's Firma Burgi, 138; Fitz. NM. B. 
521. 34; 2 Inſt. 654, 5. And that it was not neceſſary that 
the plaintiffs ſhould have received an aftual injury to entitle 
themſelves to this action; for, in the precedent in the Reg. 258. 


no diſtreſs is ſtated, either in the writ de theolonis, or in the 


attachment upon it. And Lord Ci#e, Ce. Lit. 100. a. com- 
menting on the writ of meſne ſays, „there be ſix writs in 
the law that may be maintained, guia tinmet, before any 
moleſtation, diſtreſs, or impleading ; 1ſt, a wiit of meſne before 
he be diſtrained ; 2dly, warrantia charte, before he be im- 
pleaded; 3dly, a mon/traverunt, before any diſtreſs or vexa- 
tion,“ &c, And it was urged, that the writs de theglonio, 
monſtraverunt, ne injuſte vexes, and that de warrantia chartæ, 
are all analogous, and may be ſued out won for the pur- 
pole of bringing the queſtion of right into diſpute, without 
regard to any actual injury to the parties ſuing, F. N. B. 
312; Hab. 21, 22, and 23; and that theſe ſeyeral writs may 
be ſued out guia timet, before any actual injury is done, on 
which proceedings may be had; and the party complaining 
may recover a judgment on the right claimed, though before 
diſtreſs, &c, he cannot recover damages. It was urged, that 
the precedents in Ryl. on this very writ, and that in 2 f. 


on the writ of monſtraverunt, which is analogous to it, ſhew 


that it is not neceſſary that this ſhould have been a gui tam 
action: that in Madox was indeed ſuch ; but, conſidering 
all the authorities together, it may be either way; as in 
prohibition, Raft. c Prohibition in Spiritual Court,” pl. 3, 
4, 5, 6, and 7. Off. Breu. 15. Brow. Jade Mecum, 549, 
550. and Co. Entr. 453, b.; or as in actions for an eſcape 
on, or for a falſe return to, a capras utlagatum. Barrett v. 
WWinſcombe, 1 Rol. Rep. 78. Cro. Jac, 360. S. C. Slipper 
v. Maſon, I Lutw. 121. Brownl. Red. 33. 1 Brown, 
Entr. 18. Dawſon v. The Sheriff of London, 2 Vent. 84. 
Rob. Entr. 9. Hern. Entr. 167. 1 Com. Dig. 247. tit. 
& Action upon Statutes.” E. 2. As to the third oljjection, 
it was contended, that the precedents cited ſhew that the 
action need not be brought by the party grieved. And as to 
the feurth objection, that there was no foundation for it in this 
ſtage of the proceedings, tor the defendants in error claim 
this exemption for all the citizens; and, if it had appeared on 


the trial that any particular claſs was not entitled to ir, they 


muſt have failed in proving their allegation. But it is 
claimed in a general unqualited way, extending to all the 
citizens; and the verdict is co-extenſive with their claim. 
Lord KEN VON, Ch. ].--It is admitted that, for near” five 
centuries, no ſuch proceeding as the preſent has been _ 
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tuted; but the ſubjects, who have had rights to aſſert, or had 
to complain of the undue exertion of the claims of others, 
have been content to have recourſe to more modern proceed- 
ings, in order to obtain redreſs; but the oY of London have 
now thought proper to travel out of this ordinary courſe, not 
for the purpoſe of obtaining redreſs for any injury which 
they have actually ſuffered, but merely to aſſert their claim. 
Generally ſpcaking, the object of the laws in civilized coun- 
tries is to ſecure to every ſubject his rights, and to afford him 
protection when thoſe rights are invaded; and that principle 
is founded in good ſenſe. But this declaration does not com- 
plain of any injury having been done to any individuals: it 
only alleges that the defendants (below) dijquieted the plain- 
riffs, and required of five citiz2ns, by name, certain tolls, &c. 
Arguing 4 priori, in point of policy we ſhould lean againſt 


fuch a proceeding as this; for, if this action can be main- 


tained againſt the corporation of Lynn, it may be equal] 
ſupported againſt any individual in the kingdom for the moſt 
minute toll, fuch as a toll in a market, &c. ; and it frequently 
happens that ſuch tolls are in the hands of perſons who are 
neither able or willing to diſpute ſuch a claim as the preſent. 
And though it is ſaid that a judgment of this fort is not to be 
followed up by coits (upon which I am not prepared to give 
any opinion), yet the expences of a party's defending himſelf 
againſt tuch a cluim as this would, in many inſtances, be 
more than adequate to the claim in diſpute. In point of 
policy, therefore, it is to be wiſhed that a party, who has 


done no act to enforce his claim, and who would rather 


abandon his right than diſpute it, ſhould not be dragged 
nolens volens into a court of juſtice, to agitate ſpeculative 


queſtions of right. But, if ſuch be the law, it muſt be ſub- 


mitted to, however oppreſſive it may be to any bodies of 
men, or to individuals. Then we muſt conſider whether 


_ theſe proceedings can be ſupported by the precedents which 


have been cited on this very writ, or by arguments drawn 


from analogy to other proceedings cf the ſame nature: for 


it is perfectly clear, that they cannot be ſupported from the gene- 
ral analogy of the law, which does not permit any perſon to be 
impleaded for claiming rights which he does not aſſert. Now 
ſome precedents on this very writ have been cited; the firſt 


of which, in point of time, are thoſe in the regiſter, which 


we are told is coeval with the law itſelf. It is not neceſſary 
to go through each of theſe ; but the reſult from them all is, 
that they complain of a damage to the party, and, in the ſubſe- 
quent proceedings on the writ, uniformly ſtate what the 
nature of that damage was. Fitzherbert, F. N. B. 519. ſays, 
in commenting on this writ, „ And upon that (namely, the 
writ), he may have an a/zas, and a pluries, and an attachment, 


if need be, again}? theſe who take the toll,” Then two pre- 
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cedents were cited at the bar; the one from Madox's Firma 
- Burg, the other from Ryl. Plac. Parl. which were urged as 
decilive authorities in favour of theſe proceedings: but a 
complete anſwer was. given to thoſe by the counſel for the 
plaintiffs in error, and it was thewn that in both an actual 
injury was complained of, for the parties conplaining were 
diſtrained. The ſame obſervation applies to the wric ne in- 
Juſte vexes; and to that of mn/traverunt, of which it is ſaid, 
that if, atter the writ ſued out, the lord drain the tenant, the 
latter may proceed. The laſt authority, which was cited by 
the defendants in error on the general queition ; was thit in 
1 Inſt. 100. This ſtruck me at arſt as worth further conſidera- 
tion (1): but now I think it will not be found to govern this 
caſe. The opinion of Lord Coe ariſes in his comment on 
tlie text in Littleton, who himſelf ſeems to have thought that, 
if the lord would not acqui: the tena'it, but ſuffered him to be 
diſtrained, the latter thould have a writ of meſne againſt the 
lord, and recover damages. The text, therefore, is confine 
to the caſe of an actual damage by diſtreſs : it 1s true, indeed, 
that Lord Coke, commenting on the writ of meſne, ſays, that 
there are {ix writs in law which may be maintained, guiz 
timet, before any diſtreſs, or imple:ding. But I do not think 
that this paſſage breaks in upon the argument of the plaintiffs 
in error; they do not objet to the writ itſelf, but to the ſub- 
ſequent proceedings on it. Lord Ce does not ſay that the 
tenant may count on that writ, unleſs damage be done to him. 
But, without determining that point, it is ſufficient for us, in 
deciding on the writ de theolonio, to ſay, that however this 
may reſemble the writ of monſtraverunt, it is not that writ, 
neither is it claſſed by Fitzherbert under the ſame head, but is 
treated by him as a writ totally diſtinct from it: it is ſui 
nomints, at leaſt, if not ſui generts. And as Lord Cike, when 
he was enumerating all thuſe writs in the paſſage alluded to, 


omitted this, why are we to infert it under that claſs? If, 


indeed, this had been a writ extremely beneficial to the ſub- 
ject, and if the ſame reaſons which applied to thoſe writs al'o 
extended to this, we ſhould perhaps have heid, that the pro- 
ceedings on the one were applicable to the other. Theſe 
are the grounds which influence my judgment ſtrongly againſt 
theſe proceedings. In the fir/t place, it is againſt the general 
principles of the law, that a party, who has not received any 
injury, ſhould compel another to anſwer him in a court of juſtice ; 
in the next place, it is alſo againſt policy, for the reaſons I 
have mentioned; and, laſtly, theſe proceedings are not war- 
ranted by the precedents, with reſpect to this writ ittelt:; but 
they are directly contrary to the torm of every proceeding of 


” * 


(z) This was not cited on the firſt argument. 
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this kind, which is to be found from the earlieſt times down 
to the preſent moment; and, when we are driven to the pre- 
cedents mentioned by Lord Czke, it is ſufficient to ſay, that 
this is not one of them; and, perhaps, on a further inveſti- 
gation, many reaſons might occur, to ſhew that this ſhould 
not be included under thoſe. There is a very ſtrong reaſon 
why the party may ſue the warrantia charte before he is im- 
pleaded, namely, to bind the lands of the vouchee which he has 
at the time of ſuing out the writ. That is a ſubſiantial reaſon 
why that particular writ ſhould be iſſued qui ?:met ; but it can» 


not extend to this caſe, and there appears to be no fair reaſon 


why theſe proceedings ſhould be ſupported. The plaintiffs 
ought to be ſatisfied, if the law be prompt to give them 
redreſs when their rights are invaded, Theſe points do not 
appear to have been much canvaſſed in the court of Com- 
mon Pleas ; and, therefore, we have leſs reluctance in deli- 


vering it as our opinion now, without further conſideration, 


THAT THE JUDGMENT OUGHT TO BE REVERSED. 
It is a general principle of law, that, in 
order to found an action, there muſt be damnum cum injurid, 
except in ſome few particular caſes; and the defendants in 
error have not ſhewn that this is one of thoſe. In the pre- 
ſent caſe it is not pretended that the parties have, at preſent, 
fuſtained any actual damage: no injury is ſtated in the de- 
claration ; and, though damages were given at the trial, they 
have been fince remitted. This action proceeds merely on 
the ground that the city of London have been threatened to 
be diſtrained for toll; but I think that it cannot be main- 
tained ; it 1s ſufficient that the law of this country has pro- 
vided a remedy for the ſubjects when they actually receive an 
injury. In this caſe, the action is brought by the corpora- 
tion at large, and not by the individuals, whereas the injury 
(if any) muſt have been ſuſtained by the individuals. The 
corporation cannot be injured ud corporation; but, in truth, 
no injury whatever is ſtated to have been ſuſtained, even by 
the individual members of it. This caſe, therefore, falls 
within the general rule, that there has been no damnum ; and 
we ought not to make a new exception, at leaſt in a caſe like 
the preſent. The opinion of Finch is extremely ſtron 
againſt this opinion. It is obſervable, too, that Lord Ce, 
when he was enumerating the ſeveral anomalies, or excepy 
tions to the general rule, does not mention this writ. And 
the precedents cited from Ryley and Madox are clearly diſ- 
tinguiſhable from the preſent caſe, for the reaſons already 
given: they both ſtate an actual injury. BULLER, J.— The 
Hrſt ground on which the defendants in error have attempted 
to ſupport theſe proceedings are the precedents ; but, without 
going through them minutely, it is ſufficient to ſay, that there 
33 210 authority for the preſent caſe; they are all * 
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able from this caſe, inaſmuch as they all Rate an actual diſtreſs. 
Then it was faid that this was the fame as the writ of monſtra- 
derunt, but no authority has been cited to prove it; and 
Fitzherhbert treats of them diſtinctly, under different chapters, 
as if they were different writs 3 and he ſays expreſsly, that the 
party may declare on the latter, without ſaying that he may 


on the former. Then it was urged, that in mon/lraverunt the 


corporation at large may declare; but how is that eſtabliſhed ? 
Fitzherbert, in every inſtance (except one), ſtates, that there 
muſt be an actual diſtreſs, in order that the attachment may 
iſſue, and that it mult be {tated to the damage of the perſons 
ſuing: and in that one paſſage he ſays, © if any be compelled 
to pay toll, all the corporation may bring the writ.'* But even 
this fortifies the firſt objection, that the toll muſt be taken; 
and though he ſays that the writ may be ſued out by all the 
corporation, yet he does not ſay that they may 4 maintain 
the action, ſo that all the paſſages may be reconciled. The 
attachments ſpoken of in #itzherbert were of two ſorts; one 
was in the nature of a criminal proceeding, for a contempt in 
having diſobeyed the king's writ, and that might be ſued by 
all the corporation ; the other was to bring the parties into 
court to anſwer in an action. And it is clear, that the 
attachment which Fitzherbert mentions in the laſt paſſage 
was the criminal attachment for the contempt, on which no 
further proceedings could be had. Though civil proceedings 
may be inſtituted on a writ founded originally on the prohi- 


bitory writ, yet that writ, whatever it be, which brings the 


parties into court, muſt be conſidered as the original writ in 
the cauſe z it muſt be founded on damage actually done, and 
muſt be ſued out by the party actually grieved. It is ſtated in 
the books, that the attachment, ſued out by the party grieved, 


is that writ; the foundation of the action on that the plain- 


tiffs proceed; and count, according to Fitzherbert, Then it 
was contended, that the party may have this writ before 
diſtreſs, for which a marginal note in Fitz, F. N. B. 32. was 
relied on: but thoſe marginal notes do not deſerve much 
attention; they were not made by Fitzherbert; and in the 
old editions thoſe notes are not . But even ſuppoſing 
that the writ of monſtraverunt might have been ſued out 


before diſtreſs, it does not follow that this writ may. The 


text in Littleton, on which Lord Coke comments, is this: 
& and if he (the lord) doth not acquit him (the tenant), but 
« ſuffereth him to be diſtrained, &c. he ſhall have againſt his 
« lord a writ of meſne, and ſhall recover againſt him his 
« damages, &c.;” the text, therefore, is confined to a writ 
of meſne, and to the caſe of a diſtreſs, and does not apply. 
On the laſt point, which was argued at the bar, I think we 
are bound to give ſome opinion, as it is very material to the 
caſe, The printed report of this caſe refers to a MS. of 
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Lord Hale, publiſhed by Hargrave, Law Tracts, 128. in 


which it is ſaid, &“ bona civium muſt not be intended of every 


freeman of London; but, firſt, he mu/t be a freeman of Len- 
don; ſecondly, he muſt be a freeman and inhabitant of London; 
for, though he be a freeman, yet, if he inhabit our of London, 


he ſhall not be exempted from priſage, even for the wines 


imported into London,” The anſwer which the counſel 
for the delendants in error have given to this objection is, that 
this is a queſtion of fact, which the jury have determined: 
but I think it involves in it a queſtion of law, as well as of 
fact. The objeCtion ariſes on the record: tor it is contended 
by the counſel for the city, that the word citizens includes all 
reemen, whether reſident or not; 1F IT Do, ſuch a cuſtom 
cannot exiſt in point of law. 3 Buſftr. 1. ; Thomſ. Entr. 302. ; 
30 Ed. 3. fo. 16.; and Robinſon v. Marſhall, C. B. lately. 
If ſuch a cuſtom could be ſupported, it might be attended 
with the moſt ſerious conſequences, lince it would be in the 
power of the city of London, which is one of the oldeſt cor- 
porations in the kingdom, to fell the privileges of every other 
corporation. GROSE, J.—The principal queſtion is, Whe- 
ther or not ſufficient appear on the count to enable the plain- 
riffs to recover a judgment? Now that count, as it has been 
obſerved already, undoubtedly ſtates no damage, no ſpecific 
injury to any perſon whomſvever. It is the policy of the 
law to give redreſs to thoſe only who are grieved ; and all 
the precedents in our books ſtate, not only that the party 
complaining has ſuſtained an injury, but the manner alſo in 
which he has ſuſtained it. The plaintiits themſelves, in this 


caſe, conſidered that that was neceſſary, becauſe they alleged 
in their count, that it was t the damage of the plaintiffs; and 


damages were even given at the trial, though they were 
afterwards remitted, The arguments of the defendants in 
error are drawn, firſt, from analogy to other caſes, and next 


from the (precedents, but not from principles of reafon or 


policy. As to the firſt, I think there is a ſtrong analogy be- 
tween this writ and that of mon/iraverunt. The latter was 
brought by the cenants in ancient demeſne, in order (amongſt 
other things) to be qui: of toll; and it only takes its name 
trom one of the Latin words uſcd in the writ. Finch, indeed, 
conizdered this only as a prohibitory writ : in this I difter 
from him; I conſider it as a remedial as well as a prohibitory 


writ. In the firſt inſtance, it is to prohibit the party to take 


the toll from thofe who claim the exemption ; and on that 
prohibition not being attended to, comes the attachment, 
which is the remedial part of the writ; and under it thoſe 
who have ſuffered by the difobedience of the former writ may 
recover damages. Then, if there be this analogy between 
this writ and the mon/iraverunt, it will appear from all the 
Writers on this ſubject (except Lord Cote), that theſe pro- 
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ceedings cannot be ſupported. Fitzherbert, commenting on 
the monjtraverunt, ſays, if the lord diſtrain, then the tenants 
may ſue an attachment, and recover their damages; and in 
page 34, he ſays, © the plaintiſfs in the writ of attachment 
may count ſeverally, and recover ſeveral damages; but they 
may count together in one count, and declare how ttey were 


ſeverally diftrained, &c.“ But, throughout the whole com- 


ment, there is not a fingle paſſige which does not conſider 
the proceedings upon the attachment as founded upon a griev- 
ance actually ſuſtained by the party ſuing. So, 1a his com- 
ment on the writ de theolonis, he ſays, © the party may have 
an attachment againſt the bailiffs, or thoſe that ds grieue him, 
&c.” The general principle, therefore, to be collected is, 
that on both theſe writs the party grieved may count. The 
precedents too, which have been cited, all agree with this; 
they all ſtate an actual grievance. In one, which was not 
alluded to at the bar, Lib. Intrat. 97. it is expreſsly ſtated in 
the count in mon/traverint, that the defendant d:/trinx:t ; fo 
do thoſe in Ryley, Madox, and 2 Inſt. Tn that in Ryly it is 
obſervable, that there was a claim of exemption from 4 tolls 
and yet, as the parties afterwards inſiſted on an exemption 
from ſome in particular only, there was a judgment for thoſe 
parts. In the one in Madox, there was not only a diſtreſs, 
but an avowry on it. So alſo in 2 1. a diſtreſs was 
ſtated, and a judgment given for twenty marks, and an inhi- 
bition to the defendants not to diſtrain again. In addition to 
theſe cafes, which were all cited on the firſt argument, a 
paſſage from Co. Lit. has been cited this day; but, after giving 
it the beſt conſideration, I continue of the ſame opinion that 
I held before. Notwithſtanding Lord Cz#e's opinion is 
always of conſiderable authority, yet it has been ſometimes 
doubted in particular inſtances ; and in this his comment is 
totally different from the text. Littleton was only ſpeaking 
of a diſtreſs; and if what Lord Cite ſays, relative to the 
judgment of acquittal, were meant to apply to any other writ 
than that of meſne, which was the ſubject before him, he is 
certainly miſtaken: it is merely an opinion of his own, not 
ſupported by any authority, and it is contradicted by thoſe of 
Finch and Fitzherbert, and by all the precedents in the law 
books. On the whole, theretore, I am of opinion, that the 
plaintiffs have not alleged any real injury in their count, and, 
conſequently, cannot recover a judgment. I think it is not ne- 


ceſſary to give any opinion on the luſt point made at the bar, 


becauſe this is ſufficient to reverſe the judgment in the Com- 
mon Pleas. At the ſame time I muſt make one obſervation 
reſpecting the claim ſtated in the declaration: I believe it has 
been decided, that the word © citizens,” ex vi termiui, means 


reſident citizens ; however, I do not wiſh to give any decided 


— 


opinion on this point. Judgment reverſed. 
Lord 
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Lord Kexvor, Ch. J. then mentioned the caſe of R. v. 
Ponſonby, vid. Say. 245. and 5 Bro. Parl. Caf. 287. in which 
Mr. Henley, who was then at the bar, conſidered it as ridi- 
culous and abſurd that a quo warranto information could be 
granted for a mere claim; and Lord Ch. J. Ryder, in deliver- 
ing the opinion of the Court, adopted the opinion of Mr. 
— and ſaid that no information could be granted in ſuch 


a caſe, becauſe no injury was done eicher to the crown, or to 


the ſubject. 1 

BuT THE ABOVE JUDGMENT OF THE COURT OF 
KixG's BENCH WAS AFTERWARDS REVERSED IN THE 
Housz of LorDs, May 2, 1790, 


Lockyer v. Eaſt= Furjes, ]—An action of covenant upon a charter-party was 
ms tried at the bar by a ſpecial jury of the citizens of London, 
2 Geo. 3. C.8, Who all conſented to be tworn, and waived any privilege as 
2 Wis. 136. citizens of London, in not being obliged to go out of the city 


to ſerve on juries, 


The King v. Auditors. A mandamus to the mayor and aldermen of 
The note Ba London, to admit a perſon to the office of auditor of the 
Aldermen 0? chamberlain's and bridgemaſter's accounts, who had ſerved 
Mic. Ter. it three years ſucceſſively, and been elected again the fourth 
27 Geo. 3. E R. by the livery, was refuſed, becauſe the cuſtom of the city ap- 
3 Ter. Rh. 423. peared to be, that no perſon ſhould be elected to, or ſerve, the ſaid 
office for more than two years ſucceſſively, —On a rule, calling 

on the defendants to ſhew cauſe why a writ of mandamus 

ſhould not iſſue directed to them, commanding them to admit 

Thomas Tomlins to the office of one of the auditors of the 
chamberlain's and bridgemaſter's accounts of the city of 

London. It appeared inter alia) by the affiduvits on which 

the rule was founded, that Tomlins, at Midſummer, 1783, 

had been duly elected and admitted to, and ſerved, the office 

of auditor for one year. That there was a fimilar election 

ard admiſſion at Midſummer, 1784, and a ſervice of the 

office. That at Midſummer, 1785, there was a third clec- 

tion of Tonumns by the livery ; but the recorder then declared 

that the court of aldermen gave no opinion as to this electien; 

and he accordingly ſerved that third year. At Midſummer, 

1786, T. Tomlins, together with three others, were elected 

and choſen auditors for the year enſuing, by a majority of 

the livery ; but the court of aldermen, by the recorder, then 

declared to the livery, that the uſage in the election of auditors 

was, that a liveryman having ſerved the office of auditor for 

two years ſucceſſruely ſhould go out of that office, and another 

fhould be elected in his ſtead. Notwithſtanding ſuch declara- 

tion, a poll was demanded under the ſtat. 11 Geo. I. c. 18. 

and Tomlins had a majority of votes. But at the cloſe of the 


poll, the recorder declared the other candidates duly RO 
| he 


hen 
tors 


for 


ther 


ara- 
18. 
f the 
4.— 


The 


** 


London. | 177 


The ground on which the rule had been obtained was, that 
the uſa e was rather an exemption in favour of a perſon who 
had ferved the office two vears, than a diſqualification to fill 
it a third vear, — The affidavits in anſwer to this application 
ſtated the nage in the election of auditors to be, that no perſon. 
ſhould be elected te, or ſerve the ſaid office for more than two years 
ſucceſſevely ; and alſo a by-law made in common council on 
the firſt day of Auguſt, 1552, by which it was ordained that 
the ſurveyors of the beer-brewers (now called aleconners) 
ſhould be elected in a particular manner, and then in the end 
of the ſecond year the ſame freſh two commoners to be amoved 
from the ſaid office, and other two then to be thereunto newly 
elefted and chije, in like fort and form as the auditors of the 
chamberlain, and of the bridge of the ſaid city, are yearly . 
elected and choſen. PER CURIAM : An application for a 

mandamus is made to the diſcretion of the Court, but that 

diſcretion muſt be governed by certain principles. It is never 
granted merely for aſking ; ſome reaſon muſt be aſſigned for 1 
it: but in the preſent caſe no ground whatever has been laid 

before the Court. The party making the application has 

neither taken upon him to impeach the cuſtom ſet up in oppo- 

ſition to his claim, nor has he produced any one inſtance of 

any perſon having been elected a third year, after having 

ſerved tlie office for two years ſucceſſively. We would 

grant the mandamus, in order that the right might be tried, if 

there were any ground for it. But here is nothing to be 

tried. The mandamus is applied for, merely to ſee whether 

there is any thing to be tried or not. On the other hand, 

there is a poſitive cuſtom ſtated, that no perſon Hall be elected 

1, or ſerve the office of auditor for more than two years ſucceſſively. 

And this is further corroborated by what is ſaid in the by- 

law made in Edward the Sixth's time; in which it is ordered 

that the ſurveyors of the beer-brewers are to be amoved at 

the end of every ſecond year, in like fart and firm as the auditors 

of the chamberlain, and of the bridge of the city. That is a de- 

ciſive ground to ſhew that the uſage, with reſpect to the office 

of auditors, has ſubliſted at leaſt as far back as the time 

when that by-law was paſſed. | 


Right to a cuſtomary duty.]—The corporation of London Cockſcdge ws 
having a cuſtomary duty on corn imported, it is a good f 


their own uſe that part of the duty which ariſes from corn t Deug. 119. 
conſigned to them as factors. From time immemorial, 

there hath been paid to the corporation of London, for 
© their uſe, a toll or duty of one farthing on the quarter of 
* corn, by all perſons, not being free of the city, importing 
corn into London, or the liberties thereof, coaſtwiſe, eaſt- 
ward of London bridge, except from the Cinque Ports, 
Vol. IV, N * of 


or the county of Kent.” Freemen are exempt from this | 
| toll; and ſuch freemen as are corn-faCtors claim a right to 
4 | have the duty collected on all corn conſigned to them in 
= London, to be fold on account of their correſpondents, 
1 although ſuch correſpondents be not freemen, returned to 
them. The corporation inſiſt, that they are entitled to retain 
the duty paid for fuch corn, the property of ſtrangers, though 
conſigned to freemen- factors. To try this queſtion, the 
preſent plaintifh, being a freeman-factor, brought an action for 
money had and received to his uſe againſt the defendant, who 
was the city officer, who had collected the duty on a quantity 
of corn conſigned to the plaintiff, but which was the property 
of a noa- freeman. On the trial of the cauſe, a verdict was 
found for the plaintit”; and, on the day for ſhewing cauſe 
againſt a rule for a new trial, Lord MANSFIELD reported 


3 the evidence, in effect as follows: On the behalf of the 
1 plaintitt, one Green, an officer of the cuſtoms forty- ix years, 
1 proved that, during that time, the toll of the farthings were 


always returned, when the corn belonged, or was conſigned 
to freemen. Tier, who had been in the corn-trade for 
fifty years, proved that the farthings had always been returned 
to him as a factor, and always underſtood the exemption to 
extend to freemen as tactors.—On his croſs-examination, 
F he ia, they always charged the farthings to their corre- 
T ſponcents. Anderſon's evidence was to the fame purpoſe ; 
that he ſometimes fold, as clerk to a factor, 5000 quarters in 
a day, and he always had the farthings returned. Read, 
clerk to the defendant, ſaid, at firſt, that the farthings were 
never allowed to factors, and that he would not have allowed 


F | them if the perſons clauning had declared that the corn was 
© conſigned on commiſſion: but, on being preſſed, he acknow- 
. b a . I 

5 ledged tliat he never knew the queſtion aſked, Whether the 
7 x perſon claiming the farchings was, or was not, a factor? He 


5 | had returned the farthings to Nelſon, to the amount of 100). 
in a years When the demand of a return of the farthings 
was made, the freeman making the demand uſed to write 
thus (in what is called a certificate), © for your humble ſcr- 
vant, or, © on account of your humble ſervant.” He knew 
that nineteen out of twenty parts of the corn ſold in London 
was fold by commiſſion, and he knew of no inſtance where 
freemen had paid the duty. He had known the duty amount 
to 1100l. in a year, but it was now reduced to 200l. Richard 
Reed ſaid, he was clerk to Wear ard Taylor, corn- factors 
They had always paid the duty beſore they took up their 
freedom, and never 1ince : on proof of their being freemen, 
* the farthings had always been returned, without further 
wx | enquiry, —On his croſs-examination he ſaid, they always 
charged ihe farthings to their correſpondents in this manner, 
« for the farthing,” and not “ paid fer the farthing,”” Lord 
9 MANSFIELD 
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MANSFIELD told the jury, that the whole depended on the 
uſage; that the factors, png their correſpondents the 
farthings did not amount to a deciſive acknowledgement 
that the city was entitled to them. It might raiſe a queſtion 
between them and their employers. The practice of ſelling 
by commiſſion may have been as ancient as this duty; and, 
ifin the original grant of the duty there was an exemption as 
to all corn conſigned to freemen, ſuch exemption would be 
good. On ſhewing cauſe againſt a new trial, it was con- 
tended, that the evidence was irreſiſtible. The reaſon ot the 
exemption, at firſt, might have been to encourage freemen to 
become importers of corn, or to induce men to purchaſe the 
freedom of the city; and that it was not true, as had been 
urged at the trial, that ſuch an exemption was as broad as 
the grant, for non- freemen might import corn, either on 
their own account, or as factors; and they, in either caſe, 
muſt pay the duty. On the part of the defendant it was 
urged, that the exemption claimed would amount to a 
breach of the oath taken by all freemen of London, viz. 
« Ye thall colour no foreign goods under or in your name, 
« whereby the king, or this ci.y, might or may loſe their 
« cuſtoms or advantages.” Lord MansFiELD: Inde- 
pendent of the oath, there is no doubt but that colouring goods 
would be a fraud. But the argument founded upon the oath 
turns in a circle. If the cuſtom extends to factors, as well 
as to owners, then a perſon cannot be ſaid to colour goods, 
unleſs he covers with his own name corn, which he is 
neither owner of, nor employed to ſell as a factor. The 
words * foreign goods, in the oath, certainly mean the goods 
of non-freemen. It a new trial is mc it can only be, 
either on the ground of apparent fraud, or becauſe ſuch an 
exemption as is claimed by the plaintiff cannot be ſupported 
by any uſage. To ſay this would be to decide the cauſe com- 
pletely againſt the plaintiff, whereas, if we ſhould not grant a 
new trial, the city of London will not be concluded by the pre- 
ſent verdict. They will only have the diſadvantage of a recent 
verdict againſt them, in caſe they ſhould try the queſtion again 


in another action. ASTON, Juſtice: By the ſtatute of 1 Hen. 8. 


C. 5. ſ. 6. it is enacted, “ That no citizen of London, or 
«© other the king's ſubjects, inhabiting within the Cinque 
& Ports, or any other, being free of priſage or batlerage of 
« wines, by grant, cuſtom, or otherwiſe, cuſtom no wines of 
any perſon or perſons, not being free of any priſage or 
* butlerage.”” By a charter of 1 Ed. 3. the king had granted 
to the city of London, & Quod de vinis civium nulla priſa fiat, 
& fed perpetuc inde eſſent quieti.”” The object of the ſtatute 
of Hen. 8. clearly was to prevent the abuſe of that privilege. 
Now the words in the oath taken by freemen have nearly 
the ſame import as to all 1 8 as thoſe of the ſtatute have 
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as to wines; and, when we compare the words of the charter 


and of the ſtatute together, it ſeems that none but freemen, 
for their own wines, are exempted from priſage. In the 
caſe of The King and Waller v. Hanger, reported in 3 Bul- 
ftrade, the queſtion was, Whether the defendant, as executrix 
of a citizen of London, was exempted from priſage of wine 
which had belonged to the teſtator, and was ſhipped in his 
life-time, but not unloaded till after his death ? There was no 
deciſion, the Court being equally divided; but it is laid down 
by Dodderiage, Juſtice Ghhoogh he was of opinion with the 
defendant), that, to be entitled to the exemption, the party 
muſt have the whole property, Loc. cit. p. 17. In the preſent 
caſe, therefore, if it ſtood clear of uninterrupted uſage, I 
ſhould think there would be a great deal in the objection. 
It is obſervable, that there are none of the notes or certifi- 
cates. which expreſsly and confeſſedly ſtate the goods to have 
come to the parties as factors. The parole evidence is, that 
the exemption does extend to freemen- factors. The point 


to be determined is, To what extent the conſtant uſage has 


been carried? If there ſhould be a new trial on that ground, 
the opinion of the Court in granting it will not occaſion any 
bias in the ſecond jury, —CURIA ADVISARE VULT, But 
PER CURIAM (Lord Mansfield, Ch. J.): Several things 
which have been urged do not weigh with me againſt the 
uſage; for inſtance, the argument drawn from the exemption 
relative to priſage, for the words creating that exemption 
expreſsly confine it to the wines of citizens “ De vinis 
civium. The oath proves nothing, becauſe it ſtill leaves the 
queſtion to be, Whether this is colauring foreign goods, or 
not? The gradual diminution of the income from this duty 
is equally inconcluſive. There has, of late, been a ſcarcity 
of corn in England, and a great deal has been imported from 
abroad, which is à thing formerly not known. Yeſterday, 
after the argument, I revolved the queſtion in my mind, on 
the nature of the claim, and the preſumption upon which it 
muſt be ſupported, viz. that the exemption might have coin- 
menced with the grant ; and it ſeemed to me next to im- 
poſſible from the nature of the thing. It is an exemption in 


fa rour of citizens, from a duty granted to the city of London. 


Such an exemption muſt relate ro ſomething which a citizen 
muſt otherwiſe have paid. But that 1s not the caſe, for the 
citizen- factor would not have paid any thing. If the citizen- 
factor were to take the benefit to himſelf, then the exemp- 
tion would, in truth, eperate as a grant, for the owner would 
have the duty to pay, and the factor would receive it, inſtead 
of the corporation. Either the freeman muſt allow the far- 
things to his employers, and then this would be an exemp- 
tion in favour of owners not freemen, and inconſiſtent with 


the graut to the city, or elſe he is entitled to receive it for his 
| own 


London. 


own benefit, and then it is a grant to him; therefore, it 
ſtrikes me as a thing which cannot be ſupported by way of 
exemption. This, however, is not an objection in point of 
law. It is matter to be left to a jury; for, if they find the 
exemption to have conſtantly exiſte] in point of fact, it muſt 
operate as evidence of a grant. But this diſtinction not 
having been particularly pointed out to the jury on the laſt 
trial, it is proper that the cauſe ſhould be reconſidered; there- 
fore we are all of opinion, that there ſhould be a new trial. 
On the ſecond trial, a verdict was again found for the plain- 
tiff. On a motion for a new trial, Lord MANSFIELD itated 
the evidence on the ſecond trial, whereupon it appeared that, 
on the ſecond trial, the uſage had been proved more ſtrongly 
than before; and there was no evidence that the city. had 
ever received, to their own uſe, the duty on corn conſigned 
to freemen as factors: but, though it appeared on the firſt 
trial that the duty had diminithed in its produce, there was no 
evidence of this on the laſt. For the plaintiff it was con- 
tended, that the uſage was evidence of an original grant from 
the crown or parliament. That, in the original grant to the 
corporation, there might have been a proviſo, that, whenever 
corn, ſubject to the duty, ſhould be conſigned to free- factors, 
they ſhould be entitled to receive the farthings to their own 
ule. That, if there was any doubt whether that could be 
the origin of the exemption, it might have ariſen from a ſub- 
ſequent grant by the city to the free factors, or an agreement 
between the city and them. The jury were told, that tlie 
ground on which the new trial had been granted was an in- 
trinſic objection to the exemption ; that the practice might 
have commenced in fraud, and yet have been carried on 
fairly afterwards; that it muſt have been an exemption as to 
factors, in the original grant to the city, or an original grant 
to the factors; that there could be no exemption, unleſs in 


favour of perſons otherwiſe liable; but here the factor would 


not have been liable, but the owner, and he was not exempted. 
As to its being a grant, they were told by his lordſhip, that he 
had never heard or read of ſuch an inſtance as a grant to fac- 
tors; but that this was matter of evidence. He did not know of 
any law againſt ſuch a grant ; and, upon the whole, he left 
it ro them to conſider, whether they thought the uſage coeval 
with the right of the city to the duty. That the exemption 
alſo might have originated in a ſubſequent grant from the city, 
or an agreement with them, though this origin was leſs 
probable than the other. On ſhewing cauſe againſt the rule 
for a ſecond new trial, THE DEFENDANT INSISTED, that 


the practice of the factors was 22 elſe but colouring the 


goods of non- freemen. If the city did formerly know of the 


abuſe, without correcting it, that was no reaſon why it ſhould 
not now be corrected. hile the frauds of the factors were 
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kept within bounds, they were not enquired into; but, as 
they had increaſed ſo much to the detriment of the city, it 
had become A to check them. No queſtions were 


alked of the factors, becauſe the notes were contrived to an- 
ſwer the queſtions which might have been aſked. The idea 
of an exemption, qvhich was the only ground on the fiſt 
trial, was abandoned on the ſecond, as not capable of bein 

maintained; but the ſuppoſition of the privilege med 
being part of the original grant, was equally untenable, be- 


cauſe the importation of corn into the city muſt have been of 


a much earlier date than the exiſtence of factors. It was the 
intereſt of the corporation, that freemen ſhould have an 


exemption for themſelves, becauſe this rendered it a deſirable 


thing to purchaſe the treedom of the city ; but it was not their 
intereſt, that the free- factors ſhould be entitled to receive a 
duty on corn from other freemen, which would be, in ſub- 
ſtance, the caſe, if the plaintiff prevailed, becauſe the owner 
would charge the farthing duty, which he mult pay to his 
factor, in the price of the corn fold to other freemen, for their 
conſumption. It was faid, that, though factors might not be 
able to take by a direct grant, the city might in truſt for 
them; but the objection was, that no poſſible reaſon could be 
imagined for ſuch a grant in their favour : though a cuſtom 
need not have a legal origin, it muſt not be unreaſonable, 
which this was. The cates cited were not fimilar to the 


preſent. The Newcaſtle caſe had been compromiſed, but 


there was nothing unreaſonable in a cuſtom for reſident 
freemen to have an excluſive privilege, in what they only 
could uſe. In that caſe, the reſident treemen did not claim 
a night of putting on the cattle of ſtrangers, nor did the free- 

non ſhip-owners, in the caſe in Levinz, ſet up a right to take 
Dalla „ in order to fell to other perſons. The corn- factors 
are uot admitted to their freedom under that defcription, but 
belong to any company in which they chooſe to be admitted 
{tie plaintiff belonged to the ſtationers' company).—The 
main argument for the defendant was, that all the proof which 
had been, or could be, produced, could not outweigh the in- 
ternal evidence againſt the claim; and it could not, it was 
faid, be fairly urged againſt the preſent application, that there 
had 1ircady been two concurrent verdicts, for they had been 
given on different grounds. Lord MIANSEIELD, Ch. J. 


Ihe oathi cannot avail the defendant, becauſe the claim, 


whether weil or ill founded, is between the factor and his cor- 
reſpondent, He does not colour the goods. He takes the 
money to himſelf, and does not make a deduction in his ac- 
count with his employer. Till this diſpute, no queſtions 
Were ever alked. The iarthings were always returned to 
Nelfu, who dealt ſo largely, and never but as a factor. 
Perſous, who only dealt as factors, have paid gol. for their 

| | freedom, 


London. 


freedom, in order to acquire this privilege. But the internal 
objection is, that the uſage muſt have cormnenced in fraud 
ſome hundred years ago. This objection 1 cannot anſwer, 
and [left it to the jury in the ſtrongeſt terms; but they have 
again found for the plaintiff. It + did wrong in leaving it to 
the jury, that would be a ground for a new trial: but I think 
I did right, and that this was not ſubject for a ſpecial verdict, 
being merely a matter of evidence. If the jury thovght there 
was evidence of a grant to the city, but that frcemen ſhould 
be exempted, and thould receive a farthing a quarter on corn 
conſigned to them as factors, I ſee no objection to it, in point 
of law. If we were to grant a third trial, we might as well 
grant a fourth and fifth; there would be no end. The city 
will not be concluded by the verdict. —AsTor. I. This is a 
point of an uncommon nature, but the uſage is very itrong. 
The only queſtion now js, Whecher the matter was fit to be 


left to the jury? If it was not, the laſt new trial ougit not to 


have been granted: the Court ſhovid have determined the 
cauſe. But I think the matter was proper for the d-cilion of 
a jury, and that the evidence was ſufficient in this cauſe, 
between a factor and the city collector. WiLLES and 
ASHHURST, Juſtices, of the ſame opinion.— The rule was 
accordingly diſcharged ; but the city not being {aristied, they 
ſtill refuſed to return the farthings, and the plaintiff was 
oblized ro bring another action. This ſecond action coming 
on to be tried, the evidence for the plaintiff was of the ſame 
ſort and import, but more correct, explicit, and circumſtantial, 
The defendant now demurred to the evidence ; and, upon 
the argument, it was contended on behalf of the detendant, 
iſt, that, from the nature of a demurrer to evidence, and 
upon the evidence put on the record, the Court might, and 
ought to, diſbelieve that the uſage had been immemorial; 
2dly, that the claim, whether as founded on an exception, or 
proviſo, in the original grant, or as a truſt, or other wile, 
could not have had a legal origin in reſpect of the perſons of 
the claimants ; Zdly, in reſpect of thoſe who receive the 
duty; Athly, in reſpect of thoſe who pay it; nor, Sthly, in 
reſpect of the nature of the duty itfeif, Lord MANSFIELD : 
The foundation upon which the plaintiff reſts his title is 
tins, that, by immemorial uſage, to which there has been no 
interruption ſince the time of Richard I. freemen-factors 
have a right to take, to their own ule, that part of the far- 
thing duty which is paid for corn conſigned to them. The 
defendant denies the fact, and ſays, there is no ſuch uſage or 
cuſtom. . I ſpeak to the fact now; the legal objection 1 will 
conſider by and by. But this is the fact upon which the 
parties are at iſſue, and this is to be tried by the jury: nobody 
elſe can try it, becauſe it is a conciulion of fact trom the 
evidence. Almoſt all the objections that have been made 
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are ſuch as were very proper to be ſtated to a jury, to induce 
them to doubt of the fact of ſuch immemorial uſage ; to in- 
duce them to conclude that it began in fraud, or miſtake; 
that it could not begin in the way in which it is claimed; 


that ſuch an uſage could not poſſibly be immemorial : and, 


on the ſecond trial, all this was ſtrongly put to the jury. 
But, what is now brought before the Court on this demurrer ? 


Not a queſtion, whether the evidence was fui':cient to ſatisfy 


the jury of the fact of the cuſtom ; for, by the demurrer, the 
deſendunt admits every fact which the jury could have found 
upon the evidence. The only queſtion before the Court is, 
Whether, ſuppoſing the fact to be as the plaintiff contends, 
and that, immemorially, without any exception ſince the 
time of Richard I. the uſage has been for the fieemen- factors 
to receive the farthings, ſuch uſage could, by any poltibility, 
have a legal commencement ? The plaintiff was not bound 
to find out what the actual commencement was, becauſe it 
has exiſted from time immemorial. The city itfelf has no 
writing, or grant, to ſhew ; they only lay, the duty has been 
paid to them as a right, time out of mind, by all but freemen 
for their own corn. The plaintiff ſays, there is another qua- 
litication : © it has not been paid by freemen- factors for corn 
* conſigned to them; they have always enjoycd that privi- 
lege.“ If, by no poſſibility, ſuch a privilege could have a 
legal commencement, then, to be ſure, the fact of its exiſt- 
ence does not decide the queſtion, becauſe, in point of law, 
that does not eſtabliſh the right ; but rhe rule of law 1s, that, 
wherever there is an immemorial uſage, the Court mult pre- 


ſume every thing poſſible which could give it a legal origin; 


Y 


whether probable or not, is for a jury to decide. Now, why 
is it not poſſible that, in the original grant, the crown may 
have ſaid, ior the purpoſe of encouraging perſons to take up 
their freedom, that no freeman ſhould pay the duty to the 
city, either for his own corn, or for corn conſigned to him as 
a Gator ? Would ſuch a grant be void? Certainly there may 
have been ſuch a grant. But further, in caſes of this ſort, 
an act of parliament may be preſumed, Many, if not all 
the uſages and cuſtoms of the city of London, are confirmed 
by act of parliament ; or, the privilege may be founded on a 
by-law, made before time of memory. Suppoſe, after the 
grant to the city, there had been a by-law made, by which, 
for the purpoſe of encouraging factors to become free, and, 
by that means, introducing the ,corn trade, the corporation 
gave them, when freemen, all the farthings ariſing on corn 
conſigned to them; ſurely there is nothing impoſſible in this, 
and there is a colour for ſuppoſing that to be the ground, 
from the evidence, becauſe it is, in proof, that the factors 
purchaſe the freedom on purpoſe to acquire the privilege. 


The only point now before the Court was very fully _ 
| e | dered, 
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dered, upon the ſecond motion for a new trial, and we were 
all of opinion, that. if ſupported by immemorial uſage, it was 
impoſſible for the Court to ſay, that the privilege could not 
have a legal commencement. —WILLES, Juſtice, agreed, 
and ſaid, as to one thing urged, viz. that there could be no 
corn-taCtors in the time of Richard I. though, perhaps, they 
did not then exiſt by that name, yet, as London was a 
flourithing city long before that period, it muſt have been 
ſupplied with corn in great quantities; and it would be ab- 
ſurd to ſuppoſe that the growers themſelves brought their 
own corn from all parts of the kingdom to the London 
market. When they did not come themſelves, they mult 


have employed factors, agents, or conſignees, to fell it for 


them. ASHHURST, J. was of the ſame Opinion, and ſaid, 
As to the evidence, there 1s certainly enough to have war- 
ranted the jury in inferring, that the uſage had exiſted as far 
back as the time of memory. There was ſufficient to be left 
to a jury, and that is all that is requiſite, —-BULLER, J. It 
ſeems to me that there are but two queſtions in the cauſe; the 
firſt, What is the nature of a demurrer to evidence ? the 
ſecond, Whether the cuſtom ſet forth in this demurrer-book, 
as ſtated by the plaintiff 's counſel, be or be not good in law ? 
With reſpeCt to the firſt, it is the province of a jury alone to 
judge of the truth of facts, and the credibility of witneſſes; 


and the party cannot, by a demurrer to evidence, or any 


other means, take that province from them, and draw ſuch 
queſtions ad aliud examen. I think the plain and certain rule 
is this: the demurrer admits the truth of all facts, which, 
upon the evidence ſtated, might be found by the jury in 
favour of the party offering ch 

ſpecial verdict has been put, and it has been ſaid, the reaſon 
for a demurrer to evidence is, that the party demurring does 
not chooſe to truſt the jury. In a certain degree that is true; 
but the reaſon of not truſting the jury is, becauſe they may, 
if they pleaſe, refuſe to find a ſpecial verdict, and then the 
facts never appear on the record. But whether the caſe 
comes before the Court on a demurrer to evidence, or on a 


ſpecial verdict, the law is the ſame. Now, if this cauſe had 


been put into the ſhape of a ſpecial verdict, what muſt have 
been ſtated on the record ? The jury could not find all the 
evidence ſet forth in the demurrer, but muſt have pronounced 
upon the fact, whether or not ſuch an immemorial cuſtom 
had exiſted, and then it would have been for the Court to 
decide, whether ſuch a cuſtom was good in law. I am clear 
that there was ſufficient to be left to a jury, and, therefore, on 


the firſt queſtion, there ſeems to me to be no doubt at all; 


as to the ſecond, he likewiſe had no doubt. Judgment for 
the plaintiff, ; 
Upon this judgment the defendant brought a writ of error 


in 


e evidence. he caſe of a 


185 


186 


in the Exchequer Chamber, where, after the caule had been 
twice argued, it was, in E. 22 Geo. 3. affirmed. Afterwards, 
a writ of error was brought in the Houſe of Lords; and, 


after the caſe had been argued there, the following queſtions 


Bualhrools aw. 
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were put to the judges, viz. Iſt, Whether the evidence and 
facts admitted, upon which this demurrer has been joined, 
are ſufkcient, in law, to maintain the iſſue for the defendant 
in error? 2dly, Whether, if the evidence be inſufficient, or 
uncertain, a new venire ought to have been awarded? The 
unanimous opinion of the judges upon the firſt queſtion was 
delivered in the affirmative; and the firſt queſtion being ſo 
auſwered, any anſwer to the ſecond was unneceſſary. Upon 


this, the judgments of the court of B. R. and Cam. Scace. 


were (5 Jung, 1783) unanimouſly athrmed. 
* 

I[ater-bailiff.]—The water-bailiff of the Thames has no 
riglit to ſeize engines, or fiſh, in a perſon's own fiſhery, as 
prohibited by 1 Elix. c. 17. without a previous preſentmei: 
on conviction.— This was an action for a treſpaſs com- 
mitted in breaking and entering the plaintiff's clofe, called 
the river Thames, and taking up, breaking, and deſtroying, 
his burks there erected and placed for the catching of fish, 
and taking his fiih out of the burks, and carrying them away 
and converting them to their own uſe.—The detendant 
juſtified, as water-baili, between Staines bridge and the 


head of the river, under a grant from the crown, and that 


the plaintiff was fiſhing with unlawful nets, contrary to the 


{tat. 1 Eliz. c. 17. which enacts, that no one ſhall take fith 


with any other than the nets or trammels therein ſpecified, 
under forfeiture of a pecuniary ſum, and of the fiſh ſo taken, 


and alſo of the unlawful engines. The plaintiff, in his re— 


plication (znter alia), inſiſted that all offences done and 
committed by unlawful fiſhings in the river Thames, ought 
to be preſented, or information thereof made at a court of 
conſervancy, or cther court having competent authority, and 
there tried and determined. Then he averred, that no in- 
formation, preſentation, conviction, or adjudication what- 
ſocver, had ever been made before the committing this tret- 
paſs, &c, "Phe detendants demurred generally; to which 
there was a joinder in demurrer. The only queſtion is, 
„Whether they could ſeize the nets before conviction?“ 
And it was inſiſted, that the water-bailiff had a right to {top 
and prevent an illegal nuiſance, contrary to the act of par- 
liament, and to remove and abate this private nuifanc? 
(though he had a right alſo to proceed ſubſequently for the 
penalty). Lord MansFiELD, Ch. J. An otfence is here 
created by an act of parliament. If you take advantage ot 
this act, vou mult purſue the method preſcribed by it. This 
i, the plainttt's ewn fithery, and he might have done = 
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would in it, before this prohibition by the act of parliament. 
WIIuor; J. This is not to be conſidered as a nuiſauce, either 
public or private. The violation of this public law is not 
within che idea of a nuiſance. VAT HS, J. This was the plain- 
tiff 's own fiſhery, and the defendants have taken up the burks, 
and taken the fiſh: this laying the burks was no nuiſance; 
and no power is given by the act © to ſeize.” The defend- 
ants are not to be their own judges ; they ought to have 
tollowed the method preſcribed by the act: the water-bailiff 
has no right to take the nets of a perſon fiſhing in his own 


fiſhery. 


Lands embanked from the Thames to be free from taxes, I— Niem . 


| ? - . Pritchard 
Houſes, built on lands embanked from the Thames, in pur- Nic. Ter 


ſuance of 7 Geo. 3. c. 37. which veſts thoſe lands in the 31 Geo. 3. E. R. 
owners, free from taxes, are not liable to be aſſeſſed to the + 757: $4 2. 


land-tax.— The ſtatute 75 Geo. 3. c. 37. for completing the 
bridge acroſs the river Thames, &c.“ by the 51ſt ſection 
(after enabling private perſons to incloſe and embank, at their 
own expence, under the direction of the mayor, &c. of 
London) enacts, that © the ground and ſoil of the ſaid river 
ſo to be incloſed and embanked in the front of every ſuch re- 
ſpective wharf or ground ſhould veſt, and the ſame wig 
thereby veſted, in the owner or owners, proprietor, or pro- 
prietors, of ſuch adjoining Wharf or ground, according to 
his, her, or their reſpective eſtates, truſts, or intereſts therein, 
free from all taxes and aſſeſſments whatſoever.” And iu this 
caſe it was held, that the houſe in queſtion, which had been 
built on ſoil recovered from the river, was not liable to be 
aſſeſſed to the land-tax, levied under an act paſſed ſince that 
time. PER CURIAM: It cannot be contended, that a ſub- 
ſequent act of parliament will not control the proviſions of a 
prior ſtatute, if it were intended to have that operation; but 
there are ſeveral caſes in the books to thew, that where the- 
tention of the legiſlature is apparent, that the ſubſequent act 
hould not have ſuch an operation, there, even though the 
words of fuch ſtatute, taken firitly and grammanicolly, 
would repeal a former act, the courts of Jaw, judging for 
the benefit of the ſubject, have held that they ought not 
to receive ſuch a conſtruction. In Bro. tit. Parliament,“ 
52. is this paſſage : © where a ſtatute is, that the merchant 
„ ſhall import bullion of two marks for every ſack of wool 
* exported, and then another ſtatute was made, that the 
«© merchant thould not be charged, unleſs for tlie ancient 
« cultom only, this does not repeal the firit' ftarute, Ji. 
« cauſam, ib. 4 Ed. 4. 12. And the reaſon is, that it 
clearly was not the intention of the legiſlature, that it ſhould 
have that effect. So here, thongh (ſtrictly ſpeaking) the 


land-tax is an annual ſtatue, and che words of the land-tax 


act 


ee 
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act are general and ſufficiently large to ſubjeCt theſe lands to 


the payment of the tax in queſtion, yet, as the land- tax is one 


of the ways and means for raiſing the ſupplies every year, and 
is now become part of the conſtant reſources of the country, 
the legiſlature, in paſſing the 27 Geo. 3. could not intend to 
repeal the proviſions of the 7 Geo. 3. which exempted theſe 
lands from the land-tax.—Poſtea to the plaintiff (1). 
Neitherare ſuch houfes liable to be aſſeſſed to the paving rates 
made under the 11th of Geo. 3. c. 29.—In this 4 the 
former occupier was aſſeſſed to and paid the poors'-rate, as 


4 Ter. Rp. 4. alſo the houſe- tax, commutation- tax, conſolidated rate, church 


Bartow Tr, ' 


Norman, 
Mic. Ter. 


25 Geo. 3. C. B. 


rate, tythes, watch, and orphans'-tax; and the preſent occu- 


pier was, in like manner, aſſeſſed to, but reſiſted the payment 


of, all ſuch rates, upon the ground of his being exempt there- 
from by the 7 Geo. 3. c. 37. And the place in which the 
plaintiff's houſe is ſituate has been regularly paved, cleanſed, 
and lighted by the commiſſioners under the authority of the 


act of the 11 Geo. 3. PER CURIam: This queſtion ſeems _ 


concluded by the laſt cafe. In that, the difficulty arofe from 
the circumſtance of the land-tax being an annual act, and that 
the act, under which the diſtreſs was taken, was paſſed ſubſe- 


quent to the ſtatute containing the exemption. But this act 


of parliament, in deſcribing the perſons who are liable to be 
rated, refers to the poor-rates, which have exiſted ever ſince 
Elixabeth's time, as well as to the land-tax : nor is there any 


foundation for the argument, that the occupiers of houſes are 


hable, though the lands be exempted. The ftat. 7 Geo. 3. 
C. 37: enacts, that the lands to be incloſed and embanked ſhall 
veſt in the owner, &c. © free Pes all taxes and aſſeſſments 
whatſoever.” If then the lan 

muſt alſo the houſes built thereon. 


Buildings. ]—The builder of a houſe in London, on an 
entire new foundation, may not erect half his flank or ſide wall 
on his neighbour's vacant ground. — Treſpaſs for pulling 


2B/ack Rep. 959. down a wall. After a great length of pleading, the queſtion 


upon demutrer was, Whether, under the ſtatute 12 Geo. 3. 
c. 73. for regulating buildings in London, a perſon, building 
a new houſe upon an entire new foundation, was entitled to 
build his fide or flank wall, one half on his own ground, and 
the other half on the vacant ground of his neighbour ; or, 


whether that proviſion extended only to party walls between 


houſes already built, or carrying up at one and the ſame time, 
And it was held by Gould and Blackſtone, Juſtices (abſentibus 
De Grey, Chief Juſtice, and Nares, Juſtice), that this ſtatute, 


— 


(1) In Yarraway v. Conflable, E. 20 Geo. 3. this very queſtion was 
decided on a ſpecial caſe reſerved, 


nol 


s themſelves be exempted, ſo 


now repealed and varied by ſtatute 14 Geo. 3. c. 78. extended 


only to the latter caſe; for no man has a right to preſume that 
his neighbour will hereafter build a houſe adjoining to his, and, 
in conſequence of ſuch preſumption, erect half of his outſide 
wall on his neighbour's ground. Judgment tor the defendant. 

Upon the 11 Geo. 1. c. 28. 4 for the better regulating of M* ©. 
« buildings, and to prevent miſchiefs that may happen by fire, Jo 8 
& &c.” (an ut ſince repealed), the workmen had certified tog Geo. 3. B R. 
the ſeſſions, purſuant to the firſt clauſe of that act, © that a4 Fart. 2295. 
„ party-wall of a ſtable was defective and ruinous, and ought 
« to be pulled down.” And the Court held, that that act of 
parliament was confined to party-walls between houſes, and did 
not extend to party-walls between /tables. | 

A leſſee for twenty-one years at a pepper-corn rent for the Southall v. 


firſt half year, and a rack rent for the reſt of the term, who, radbrtter, 


by agreement, was to put the premiſes in repair, and covenanted 30 Ge, 3 B. K. 
to pay the land-tax, and all other taxes, rates, aſſeſſments, and 3 Ter. Re. 458. 


impoſitions, having aſſigned his term for a ſmall ſum in groſs, 
was held not to be liable to pay the expence of a party-wall, 
either by the proviſions of the ſtatute or the covenant ; but 


that charge muſt, in ſuch caſe, be borne by the original land- 


lord(1).—This was an action in replevin ; and the defendant 
avowed, as bailiff of F. Winter, for gol. for a quarter's rent of 
a houſe in Shugg-lane. At the trial, the jury found a verdict 
for the plaintift, ſubject to the opinion of the Court on the 
following caſe, in order to try the jingle queſtion, WHETHER 
Lygow, the aſſignee of the leaſe of the houſe, for which the rent 
was claimed to be due, or Winter, was to pay the motety of the 
expence of rebuilding a party-wall between that houſe and an 
adjoining one? Minter is the landlord of the premiſes in 
queſtion, and is ſeiſed in fee thereof. Lygow is occupier, and 
the aſſignee of a leaſe thereof, granted by inter to one 
Foulſton, deceaſed, for twenty-one years, dated the 3d of July, 
1786; by which leaſe (reciting an agreement in writing, 
dated the 14th of October, 1784, between //7nter and Foul/ton, 
that the latter ſhould repair the meſſuage and premiſes therein 
mentioned, according to the particulars aſcertained by a ſur- 
veyor, and that he would, on or before the 24th of June, 


(1) By 14 6%. 3. c. 78. ſ. 41. it is enacted, that the perſon at whoſe 
expence any party-wall ſhall be built, agceeably to the directions of that 
act, ſhall be reimburſed by the owner or owners, who /ball be entiiled to the 
tmproved rent of the adjoining building, in the proportion therein mentioned. 
That the firſt builder ſhall leave, at the adjoining building, an account of 
the ſum to be paid by ſuch owner ; whereupon it ſhall be lawful for the 
tenant, or occupier, of ſuch adjoining building to pay ſuch proportionable 
part of the expence to the firſt builder, and to deduc̃t the ſame out of the 
rent which ſhall become due from him ro ſuch owner, or owners, under 
whom he holds, until he be reimburſed the fame. 
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1785, at his own coſts and charges, put the ſaid meſſuages, 
&c. into good and ſufficient repair; on finiſhing which, 
Jiuter would make a leaſe thereof to Foulſton, to commence 


from Midſummer-day then laſt, for twenty-one years, under 


the rent of a pepper-corn for the firſt half-year of the term, 
and under the clear yearly rent of 120]. for the remainder of 
the term, and alſo reciting that Foul/?on, in purſuance of that 
agreement, had repaired, &c.) Winter demiſed the premiſes 
to Toulſſon, his executors, adminiſtrators, and aſſigns, according 


to that agreement. The leaſe alſo contained a covenant by 


For!/ion, to pay, « from time to time, and at all times, during 
* the term, the land-tax, and all other taxes, rates, aſſeſſments, 


« and 77þct1995s whatever, already laid, aſſeſſed, or impoſed 


« upon the ſaid premiſes, or any part thereof, or upon the ſaid 
« John Winter, his heirs and afligns, in reſpect thereof, by 
authority of parliament, or otherwiſe howſoever,” The 
caſe then ſtated, that Tien laid out and expended in the re- 
pairs of the premiſes 150l.; and that, though the confideration 
{tated in the aſſignment to Lygow appears to be only 5s. yet 
the ſum actually paid as the conſideration for it was 160], 
Ihe old wall was condemned in the year 1788, and the preſent 


party- wall was built according to the terms of the act of par- 


liament. Lygoto has paid for a moiety of the party-wall, the 
bills for which exceed the quarter's rent, for which the diſtreſs 
was made: thoſe bills were tendered to Winter before the 
diſtreſs, but he rcfuſed to allow them. The premiſes in 
queſtion were previous to the commencement of the preſent 
leafe jet by / inter at a rent of 110). per annum, out of which 
he. allowed to the tenant the land-tax.— By the 14 Geo. 3. 
c. 78. this onus is thrown on the owner of the improved rent. 
Lord KExYoN, Ch. J.— The improved rent mentioned in 
this act of parliament ſtands contradiſtinguiſhed from ſome 
other rent, but here no other rent was reſerved, but that at the 
granting of the leaſe. But it 1s ſaid, that the leſſee received 
from his aſſignce a ſum in gro/s, as the conſideration for the 
purchaſe, which is equivalent to an improved rent : if, indeed, 
a large ſum were paid to the purchaſe of a leaſe, though no 
improved rent were reſerved to the original leffee, I think he 
would be liable to pay this expence within the act of par- 
liament. But that is not the preſent caſe ; for, when Winter 
granted this leaſe, he reſerved the beſt rent which could be 


procured for it at that time, fince this rent excceds the rent 


formerly reſerved by 10l. per annum, and the whole of the 
land-tax; and the cafe ought not to be varied by the circum- 
{tance of the eftate's gradually increaling in a ſmall degree. 
Where the parties contract for a lcaſe at rack-rent, the landlord 
is the perſon who ought to bear the expence of the party- wall. 
Then it was contended, that the full rent was not reſerved 

| | originally, 
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originally, becarf: it was ſtipulated, that the tenant ſhould lay 
out a cunfiderable ſum of money in improving the eſtate ; 
but it muſt alſo be remembered, that in conſideration of that 
the leſſee was to pay no rent for the firſt half year; which 
might have been conſidered at the time as commenſurate with 
the ſum to be laid out in the repairs. Neither is the leſſee 
concluded by the covenant to pay the taxes, aſſeſſments, im- 
poſitions, &c. for that only extends to the land-tax, and all 
other taxes ejuſdem generis : but this is not a tax. Therefore 
the plaintiff in replevin is entitled to judgment, becauſe he 
has overpaid the rent diſtrained for. AsHHURST, J. The 
legiſlature intended to throw this burden on the leſſees of 


building leaſes, by whom the value of the eſtate is conſidera- 


bly improved, and who afterwards make under leaſes, reſerving 
improved rents. But here it does not appear that any greater 
rent was reſerved to the firlt leſſee than there was at the time 
of granting the leaſe. BULLER, J.— The cafe which the 
legiſlature had in view was, where a ſmall ſum is reſerved, as 
a ground-rent, on a long building leaſe z and the leſſee, in 


conſequence. of the improvement, underlets, reſerving an im- 


proved rent. But here the plaintiff and defendant ftand in the 
relation of landlord and tenant ; and in Stone v. Greenwell, 
AM. 24 Geo. 3. B. R. Lord Mansfield faid, as the parties ſtood 
in the relation of landlord and tenant, the former was liable, 
under this act of parliament, to pay this expence. GRosE, J. 
Alt does not appear to me that the ſtatute is merely confined 
to building leaſes 3 the words of the act are fo framed as to 
comprehend other caſes. The ſtatute ſays that the owner of 
the improved rent ſhall pay: but in this caſe there is only one 
rent reſerved, and that is payable to Vinten; he, therefore, is 
liable to pay this cxpence,—Poſtea to the plaintiff. | 
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So allo in this caſe it was held, that the owner of the im- Peck ». Wood, 


2 Hil. Ter. 
proved rent, not of the ground- rent, is liable to pay the ex- 340 


5 Ter. Ri. 130. 


pences of a party-wall, built under the 14 Geo. 3. c. 78. : alſo 
that the three months notice required by ſ. 38. is only necefſary 
where the perſon, who, at the time when it is neceſſary to 
build, &c. is liable to pay, cannot agree with the owner of 
the adjoining houſe. On the trial of an action of aſſumpſit to 
recover for half of the expence of a party-wall between the 
plaintiff's and defendant's houſe, built by the former, under 
the ſtat. 14 Geo. 3. c. 78. ſ. 41. a ſpecial caſe was reſerved for 
the opinion of this Court, as follows: On the 18th of No- 
vember, 1788, the defendant entered into an agreement with 
IF. Pateman for a building lcafe of a piece of ground adjoin- 
ing to the plaintiff's houſe in Princes-ſtreet, Weſtmintter, 
whereon was ftanding a mefſuage and other buildings, for 
lixty-one years, to commerce from the 29th of September 
then laſt, at the yearly 1ent cf 81. fiee from all deductions 

| wiatloever, 
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whatſoever, whether parliamentary or parochial, then or 


thereafter to be impoſed or aſſeſſed either on the landlord or 
tenant; and it was agreed that the defendant ſhould imme- 


diately proceed to pull down the premiſes, and erect thereon 


at leaſt one good ſubſtantial brick dwelling-houſe, with neceſ- 
ſary convenient out-houſes and offices, &c. and to lay out 
and expend in the erection of ſuch new building 3ool. at leaſt. 
Purſuaut to this agreement a leaſe of the premiſes was granted 
and executed in January, 1789, by Pateman to the defendant. 


The plaintiff, previous to the defendant's entering into the 


agreement with Pateman for the leaſe, had pulled down the 
old wall, which was ſtanding between his (the plaintiff's) 


| Houſe and the houſe and premiſes which the defendant took 


upon leaſe as aforeſaid. On the 29th of September, 1788, 
the party-wall was begun to be built; and on the 17th day 
of January following it was finiſhed. In June, 1790, the 
defendant let the houſe, held of Pateman, to J. Beach, at the 


yearly rent of 311. 10s. ; the Jand-tax and ſewers'-tax de- 
ducted. It was abſolutely neceſſary that the old wall ſhould 


be pulled down. The defendant enjoys the improved rent ; 
and Pateman is ſtill the ground landlord. The plaintiff did 
not give three months” notice in writing to Pateman, the then 
owner and ground landlord of the houſe and premiſes, which 
were afterwards leaſed to the defendant, prior to his pulling 
down the party-wall ; but he applied to Pateman for that pur- 


poſe, who agreed that it ſhould be pulled down, if Zawkins, . 


the then tenant, would conſent ; and Hawkins did conſent. 
The new party-wall is built agreeably to the directions of the 


ſtatute 14 Geo. 2. c. 78. The defendant has the benefit of 


the party-wall, and that in a greater degree than the plaintiff; 
his houſe extending farther bak than the plaintiff's.— PER 
CuRIam: In this caſe Pateman is the owner of a ground 
rent of 81. per annum, and the defendant of the improved rent 
of 31l.; the latter, therefore, is the perſon who ought to, and 
whom the legiſlature has, in direct terms, ſaid, ſhould pay a 
proportionable part of the expence of the party-wall. Nor 1s 
there any foundation for the objection, that the defendant ought 
to have had three months” notice (1). The plaintiff ſeems 
to have complied with the requilitions of the act of parliament. 
The notice required is three months before the beginning to 


build: but, at that time, tne defendant had no intereſt in the 


premiſes; and Pateman, in whoſe ſituation the defendant is 
now placed, actually knew of the plaintiff*s intention to build 
the party-wall, and, to a certain degree conſented to it. No 


— 
— 


(x) The words of ſec. 38. are, in cafe the ewner of the adjoining hou 


further 


cannot agree. 
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further notice, therefore, to him was neceſſary; and the de- 
fendant is not more entitled to notice than Pateman.—Poſtea 

to the plaintiff. f | „ 

But if the leſſee of a houſe at a rack- rent, underlet it at an Sangſter, . 

advanced rent, he is liable to contribute to the expences of the Birkhead, 

party-wall.— In replevin of goods and chattels. Avowry for 38 Cen. 3. B R. 

rent in arrear, and iſſue thereupon. The caſe was as follows: 1 Pu. Bel 303. 

One Woodward and his wife being ſeiſed in fee of a houſe in | 

London, by leaſe, bearing date the 29th of March, 1777, 

demiſed it to the defendant for a term of twenty-one years, 

which expired at Lady-day, 1798, at the yearly rent of 441. 

deduCting the land-tax. The defendant demiſed the houſe for 

eighteen years and ten months from the iſt of May, 1779, to 

one Robert Sugden, at the yearly rent of 60l. alſo deducting 

the land-tax, In this leaſe amongſt the other uſual covenants 

on the part of the leſſee, there was one to make © all needful 

& and neceſſary reparations and amendments,” in which no ex- 

ception was made as to accidents by fire, nor was there any | | 

covenant on the part of the leſſee to inſure. The leafe was 

aſſigned by Sugden for a valuable conſideration, and after 

ſeveral meſne aſſignments came on the 19th of May, 1787, to 

the preſent plaintiff; in May, 1795, a fire having happened 

in the adjoining houſe, by which that houſe was entirely con- 

ſumed, and the roof of the plaintiff's injured, the owners of 

the ſcite of the adjoining houſe being deſirous to. rebuild, had 

the party wall examined by four ſurveyors, and delivered a 

certificate to the plaintiff, according to 14 Geo. 3. c. 78. 

{. 38. that the wall was, by the opinion of the ſaid ſurveyors, 

condemned as decayed and ruinous. It was accordingly re- 
| built, and the plaintiff called upon for a moiety of the expence. 
This he paid, and deducted out of the rent due to the defend- 4 
ant, who diſtrained for rent in arrear to that amount. A ver- | 
dict was taken for the defendant, in order to aſcertain the ſum 
| due, ſubject to the opinion of the Court; and THE FIRST 
] QUESTION was, Whether the defendant could be confidered 
as the owner of the improved rent within 14. Ges. 3. c. 78. 
t ſ. 41? THE SECOND, Whether, under the terms of the leaſe, 
5 öV½ the plaintiff was not bound to repair the wall at his own ex- 

pence, or whether he is relieved from the performance of his 
) covenant by 14 (Geo. 3. c. 78 ? But the Court faid, they could 
- not meddle with the ſecond queſtion, as the legiſlature cer- 
5 tainly never meant to incumber itſelf with the covenants which | 
d parties might make with each other, —Per CURIAM: Eyre, | 
0 Ch. J.: The leading object of the legiſlature was to make | 
the owner of the — rent liable, as oppoſed to the ground 

i landlord. But though that may have been the leading object, 


/e yet the expreſſions of the act being ſuch as they are, we muſt | 
| deal with them as well as we can, and find an owner of the — 
4 improved rent in all caſes, though theres ſhould be no ground | 
Vol. IV. 0 O | rent | 

f 
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rent reſerved. Here the original landlord made a leafe for 
twenty-one years to a perſon who again underlet the premiſes, 
Who then is the perſon to be contidered as the owner of the 
improved rent, but the man who on all the ſubſiſting leaſes has 
the beſt rent ? But, whether he be the perſon or not, I have 
much doubt, as the queſtion now ſtands, if the defendant can 
avail himſelf of the objection which he has taken. I think that 
it was intended by the legiſlature that the tenant ſhould pay a 
moiety of the expence to the perſon building the wall, and re- 
imburſing himſelf by deducting the amount out of the rent of 


his immediate landlord, leaving it to him to make his claim on 


ſuch other perſons as he may think liable. That appears to 
me the beſt conſtruction for putting the buſineſs in a practi- 
cable ſhape. I ſhould incline to that opinion, even if it were 
made out that the covenant on the part of the tenant to repair 
included this caſe: for though the conduct of the tenant might 
be a breach of covenant, it would be fitter that the damages 
ſhould be ſettled in an action of covenant, than to break in on 
the rules eſtabliſhed by the ſtatute. It is eaſy to ſee, that this is 
an i]l-penned law, and its meaning is left uncertain ; but in 
the preſent caſe I do not know how to determine, who is the 
owner of the improved rent, if it be not the perſon who takes 
the beſt rent. Poſſibly it may be ſaid, that Moodiward and 


the defendant ſhould pay in certain proportions ; let them, 


however, ſettle that in ſuch aCtions as they may think fit to 
bring. I know no way of executing this law, if we enter 
into all the derivative claims of different landlords. If the 
tenant pays the money, let him reimburſe himſelf, and leave 


the other parties to diſpute among themſelves —BUuLLER, J. 


1 agree in opinion with my lord, and think his conſtruc- 
tion of the act clear and intelligible. There are three parties 
in this bulineſs—the man who built the wall, the tenant, and 
the tenant's immediate Jandlord. The owner of the adjoining 
houſe purſued the directions of 14 Ces. 3. c. 78. which gave 
him a right to call on the plaintiff for a moiety of the expence; 
that being ſettled, how does the caſe ſtand between the tenant 
and his landlord ? I agree that we muſt conſider whether the 
landlord be the owner of an improved rent: but in this caſe 
he has an improved rent, fince he receives more than the 
perſon of whom he took the premiſes. And if the landlord 
has the improved rent he certainly is liable, though there be 
only one ear of the term to come. As to the queſtion, 


Whether the expence can be apportioned, that does not ariſe 


here; but if any thing could be found to warrant an 
opinion thrown out by Lord Mansfeld, in Stone v. Greenwell, 
that the parties might be liable to a rateable proportion in ſome 
cafes, it would tend much to the advancement of juſtice, The 
building a party-wall is certainly a great improvement to the 
premiſes, and every perſon intereſted in the fee and receiving 

| | | a benefit 
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a benefit from it ought to contribute. Hearn, J. The 
legiſlature ſeems to think that there muſt be an owner of an 
improved rent in reſpect of every houſe ; and we need not 
look further than the landlord immediately above the tenant 
who pays. RoOK E, J. agreed. | 
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But the leſſor of a houſe at rack rent there being no other Reardmors 


| . x > © v. Fox, 
perſon entitled to any kind of rent) is liable to contribute to the” Genera: Blk 


expences of a party-wall, though the leſſee has improved the g 


houſe demiſed. In replevin: the caſe was as follows: Thepremiſes, 
for which the rent was claimed, conſiſted of a dwelling-houſe, 
&c. ; and for ſome few years before, and down to the 22d of 
March, 1787, the plaintiff and his partner, W. Galley, ſince 
deceaſed, occupied the premiſes, and carried on the buſineſs 
of ſtock-brokers and lottery-ofiice keepers there, at the annual 
rent of gol. Mr. Blount being ſeiſed in fee of the premiſes, by 
indenture, dated the 22d of March, 1787, leaſed them to the 


plaintiff and Galley for a term of 6o years from the 25th of 


December then laſt, at the annual rent of 100]. The leaſe 
contains a covenant for payment of the rent of 10ol. “ with- 
out any deduction or abatement for, or by means of any taxes, 
rates, aſſeſſments, contributions, 1mpoſutions, payments, or 
charges whatſoever that now are, orſhall, ormay, be charged or 
impoſed upon the premiſes, or on Mr. Blount, in reſpect of the 
fame by authority of parliament, or otherwiſe howſoever, the 
land-tax only excepted ;'* and alſo a general covenant (1) to 
repair the premiſes. At the time of granting this leaſe the 
premiſes were greatly out of repair, and ſoon afterwards the 
leſſees, Beardmore and Galley, made conſiderable repairs and 
alterations therein, and expended about the fum of 700l. In 
the end of the year 1795, and beginning of 1796, the wall 
between the houſe and the adjoining houſe was pulted dowa 
by the owner of the adjoining houſe, who built a new party- 
wall. The expence, which the 41ſt ſection of the ſtatute of 


14 Geo, 3. c. 78. directs ſhall be borne by the owner of the 


improved rent of the adjoining building or ground, and to be 
paid by the tenant in poſſeſſion to the perſon at whoſe expence 
a new party-wall ſhall be built, amounted to Gol. 8s. 84. 
which ſum was paid by the plaintiff to the perſon by whom 
the party-wall was built before the time of the diſtreſs, and 
notice thereof was given to the defendant and Mr. Higuut. 
By agreement between the plaintiff and his co-leflee Ga, 
dated 6th of February, 1790, reciting that they intended to 
diſſolve their parnerſhip, the plaintiff undertook to convey his 


ſhare and intereſt in the dwelling-houſe and premiſes to Galley 


ho 
— — 


(1) This covenant does not vary the queſtion. . See Jan fer u. Birk- 


92 from 


vead, Bol. & Pi). ante, 193. 
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from the 21 of April then next, for the ſum of loool. On 
the 6th of March, 1796, Galley died. In May, 1796, Ga. 


ley's executors caufed the entire entereſt in the leaſe and pre- 


muſes to be put up to ſale by auction, and the ſame was bought 


by the plaintiff for 5771. 10s. and the plaintiff ſtill continues 
to carry on the buſineſs in them. In Auguſt, 1797, Galley's 


executors conveyed back to the plaintiff the intereſt which 
Galley took in the premiſes under the agreement of the 6th of 
February, 1796, and paid him the ſum of 4221. 10s. being 
the difference between the ſum of 1o0ol. mentioned in the 
agreement, and the fum of 5771. 10s. In conſequence of the 
pulling down and rebuilding of the party-wall fome expence 
was neceſſarily incurred by the plaintiff, and he took that op- 
portunity to make further repairs and alterations, and upon the 
whole he expended upon the premiſes at that time about 8001, 
in addition to the ſum which he and Galley had before laid out 
thereon. The premiſes would now let for a ſhop at the annual 
rent of from 180l. to 20:1. and the ground whereon they ſtand. 
independently of the buildings, would let for buildings at the 
rent of Tool. a-year. T HE QUESTION for the opinion of the 
Court was, Whether, upon the true conſtruction of the 
ſtatute of 14 Geo. 3. c. 78. ſ. 41. Blount was the owner and 
perſon entitled to the improved rent of the premiſes, and con- 


ſequently liable to bear the expence of the party-wall. Ax p 
THE Cour were of opinion, that under this act the expence 


of the party-wall muſt be borne by Mr. Blount, the landlord ; 


that if they were to put a different conſtruction on the ſtatute, 


every leſſee at rack- rent, who happened to improve the houſe 
demiſed to him, would be liable to ſuch expence in conſequence 
of his improvements, which was highly unreaſonable. And 
that, if it were proper to make any alteration in the law in 
this reſpect, it could only be effected by the legiſlature. 
London wharfs..|— Wharfs mult be aſſigned in open places 
only.— In 1762 the king, upon the application of the prin- 
cipal merchants of London, in number about 800, iſſued a 
commiſſion to certain perſons therein- named to aſſign and ſet 
out fit and convenient places, for extending the preſent legal 
wharfs in the port of London; upon a ſuggeſtion that the 
preſent wharfs were not ſufficient for the purpoſes of trade and 
navigation. 24 January, 1763, they returned a large extent 


of ground, including the Tower Ditch, or ſo much of it as 


his Majeſty ſhould not think fit to reſerve, for the public 
ſervice. 11 February, 1763, this return was quaihed by 
conſent, in this court, for uncertainty ; but the Court were 
clearly of opinion, that the expedience of an extenſion was 


wholly in the breaſt of the crown. After many hearings before 
the lords of the treaſury, and diſputes with the commiſſioners of 


the cuſtoms, 7th March, 1765, another commiſſion iſſued, which 


impow- 


London. 


impowered the commiſſioners to aſſign a certain ſpot, in the 
pariſh of St. Katherine's, between Irongate Stairs and the 
king's bre« houſe, for this purpoſe ; ſuch extenſion being 


neceſſary and expedient. The commiſſioners, 19th April, 1765, 


return and aſſign a part of the ſaid ſpot, ſetting forth its ſituation 
and dimenſions, to be, from thenceforth, legal wharfs, on 
condition they be cleared in ſuch a time, and make many re- 
gulations, for the benefit of trade thereon. In Eaſter term, 
1765, application was made to the Court, to ſtop the filing of 
the ſaid return, till all parties could be heard upon it; and, 
accordingly, the caſe was argued, on two ſeveral days, in 
Trinity term, by ſeveral counſel for the city of London, the 
proprietors of the old legal wharfs, the proprietors of ſufferance 
wharfs, and the inhabitants of St. Katherine's, who all deſired 
the commiſſion and return to be quaſhed ; and by two counſel (1) 


for the merchants and commiſſioners, who prayed the ſame to 


be filed and allowed : the attorney and ſolicitor general likewiſe 
attending, to maintain the rights of the crown, if they ſhould 
be impeachcd ; but they declared themſelves ſatisfied with the 
defence made by the merchants' counſel.— ON THIS ARGU- 
MENT it was urged, FIRST, that though by the law of nature 
and the civil law, the ſhores of the fea and navigable rivers were 


free and open to every body; yet, in ail nations which have 


built their policy on the feodal lass, ſuch ſhores, and the 
tolls ariſing from landing thereon, have always belonged to 
the ſovereign, as a branch of his royal prerogative, Crag. 1. 
c. 15. ſ. 15. Feud. |. 2. t. 56. F. N. B. 113. That in Eng- 
land the king had a right of appointing ports; and having 


fuch right, the ſtatute of 4 Hen. 4. c. 20. was made to 


ſtrengthen and confirm that right, „all merchandize ſhall be 
charged and diſcharged, in the great ports of the ſea, and 
« not in creeks and {mall arrivals :” afterwards the ſtatute 
of 1 Eliz, c. 11. was made, which reſtrains the ſhipping and 
landing of goods, 1ſt, In point of time, between ſun-riſe and 
ſun-ſet; 2dly, In point of place; viz. ſuch open places, 


as ſhould be appointed by commiiſion, before the 1ft of 


September, 1559. A commiſſion iſſued, 14th June, 1559, and 
a return, the 28th of Auguſt, 155g, appointing © the places 


« underwritten to be open lading and diſcharging places,“ 
and all others to be aboliſhed; and many regulations are 
therein made, not mentioned in the ſtatute of co nmiſſion. 
In the reign of Car. 2. theſe reſtrictions were found to be too 
narrow, but could not be unlooſed, but by the Jegiflatur-; and, 
therefore, by ſtat. 14 Car. 2. c. 11. ſ. 14. power is given to 
the crown, from time to time, to aflign by commiſſion, © all 


— 


(1) Blackſtone and Wallace. 
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« ſich further places, ports, members, and creeks, as ſhall be 
& lawful for landing and diſcharging goods.“ And all perſons 
are prohibited to land or diſcharge goods, & c. “ hut only upon 
« ſuch OPEN PLACE, KEY,OR WHARF, @s ſhall be ſo aſſigned,” 
unleſs by ſpecial” ſufferance from the commiſſioners of the 
cuſtoms. In 1667, the preſent legal wharfs between the 
Tower and London Bridge were aſſigned by commiſfon, 
and the return ratified, by Car. 2. 31ſt Auguſt, 1667; and by 
Fac. 2. A. D. 1686. As trade increaſed, a further extenſion 


grew neceHary; and this gave rife to the ſufferance wharfs on 


the Surrey ſhore, allowed by the commiſſioners of the cuſtoms. 
THE LEGAL OBJECTIONS to the commiſſion were, iſt, That 
no new commiſſion can iſſue, but, in ſuch caſes, where none 
has iſſued before; or where the old wharfs are become unfit 
and uſeicts. 2dly, That the commiſſioners are intereſted or 


partial; ſome of them having petitioned for the commiſſion. 


3%ly, I hat ſome commiſſioners are deferibed by their offices, 
not their names; and the Court cannet take judicial notice 
who thoſe officers are. 4ihly, That the commiſſion has de- 
termined the expedience of an extenſion, and has not lefi the 
commiſſioners to judge of it. Sthly, That the commiſſion is 
to appoint fit and convenient wharfs; whereas the act of 
Car. 2. fays, that the appointment ſhall be, of lawful wharfs. 
Gthly, That the commiſhon has determined the particular 
ſpot, and left nothing to the diſcretion of the commiſſioners ; 
whereas the word affign implies an election; which it was 
contended was illegal, and contrary to all precedent ; particu- 
larly that of Dover harbour, 5 Geo. 2. 7thly, That the com- 
miſſion hath departed from the powers of the ſtatute, Car. 
2. in not directing the commiſſioners to aſſign open 
places. THE oBJECTIONS to the return. 1ſt, That it is 
uncertain, becauſe it has not ftated, whether the ground be 
open, or covered with buildings. 2dly, It has, in fact, 
aſſigned a ſpot, which is, in part, covered with buildings. 
2dly, That the place aſſigned is unfit in its preſent ſtate. 
Some part of it cannot be rendered of the intended width, with- 
out encroaching on the river. And the alignment muſt be ab- 
folute at the time, and not on condition, that the place be 
efrerwards rendered fit. 4thly, That a duplicate of the former 
certificate ſhould have been laid before the commiſſioners ac- 


_ cording to the uſual practice. 5gthly, That part only of the 


ground mentioned in the commiſſion is returned to be fit: 
the reſt ſhould have been returned unfit. G6thly, That the 
commiſſion is excecucd, by making regulations. No fuch 
power given in this commiſſion, though there was in that of 
Car. 2. And even in that it was illegal, as not being war- 
ranted by the ſtatute; but was overlooked from the emergency 
of the umes, being immediately after the fire of London. 
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7thly, That the commiſſioners have declared all keys un- 


lawful, except thoſe contained in this and the former certi- 
ficate. hat this repeals an act of parliament which eſta- 
bliſhes the wharfs above bridge, which are contained in neither 
of the certificates, — THE CouRT Took TIME ro CON=- 
SIDER; and now, PARKER, Ch. Bar. delivered the opinion 
of the Court, We are all of opinion, that this commiſſion is 
not well founded. The deſignation of ports is part of the 
king's prerogative. He might make regulations therein by 
common law in order to ſecure his revenue: yet, without an 
act of parliament, he could not impoſe new duties. To pre- 
vent frauds upon the revenue, the ſtat. 4 Hen. 4. c. 20. was 
made, but this, being found inadequate, produced the 1 Eliz. 


c. I1. Which reſtrains the aſſignation of wharfs and keys to 


open places only. This was followed by 14 Car. 2. c. 11. 


which gives farther powers, but expreſsly prohibits all lading 


or unlading, except upon open places. Lhe power of the 
crown to iflue this commiſſion depends entirely upon theſe 
ſtatutes: and we think that power not well purſued. Not 
one of the words, open place, key, or wharf, is uſed in this 
commiſſion. It is, therefore, materially different from all 
former precedents. And, as it does not purſue either the 
power or the precedents, it is not warranted, and muſt be 
quaſhed. The return itſelf does not find the ſpots aſſigned 
to be open places; and Lord Hale (in a MS. in Lincoln's- 
Inn library) lays it down, that private houſes cannot be 


aſſigned for wharfs, —— The commiſſion and return were 


quaſhed. 
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Cuſtom in actions. An action againſt a feme covert, as Pope a. Vaux 


ſole trader, may not be removed by habeas corpus from tlie ud wife, 
16 Geo. 3. CB. 


City courts. It was moved for a procedendo; the action, which 


was removed from the mayor's court in London by HhabeaszB . R 1000. 


corpus cum causd, being there brought againſt the eme covert 
and her huſband on the cuſtom of London, on a ſuggeſtion 
that ſhe was a ſole trader, and a rule to ſhew cauſe was 


eee which was afterwards made abſolute, no cauſe being 


ewn. 


A cauſe was removed from the Lord Mayor's court by an tqoton, e a. 
habeas corpus cum cauſa, to which a return was made, ſtati nig *. Beckman, 


a cuſtom under which the defendant was ſued and arreſted : 


but the Court would not ſtay the procedendo merely on that 
ground, but ſaid they would leave defendant to his writ of 
error.— A proceeding was inſtituted in the Lord Mayor's 
court of the city of London by the plaintiffs againſt the de- 
fendants to ſecure the payment of two bills of exchange, 
bearing date the 17th of November, 1795, and accepted by 

| O 4 : . 


ct al, Tr Ter. 
36 Geo. 3. E. R. 


error was ſuggeſted upon the face of the proceedings below ; & 9. Ry. 766. 
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the defendants, for the ſum of 39 3l. 188. 9d. each payable te 


the plaintiffs four months after date; on which the defendants 
were arreſted and obliged to put in bail, who were bound by 


recognizance to have the bodies of the defendants 3 


on the day of payment to anſwer the demand of the plaintiff, 
and in default thereof to pay the debt. The defendants ſued 


out a writ of habeas corpus cum cauſa, directed to the mayor, 


aldermen, and ſheriffs of London, returnable into this court, 
to which a return was made: inter alia) *“ That there is a 
« cuſtom within the city, that if any perfon reſiding within 


< the ſaid city or the liberties thereof ſhall become indebted to 


“ any. other perſon reſiding within the ſame city or liberties for 
c any contract, traffic, or merchandize, within the ſaid city or the 
c liberties, by obligation or otherwiſe, payable at a future 
« day, and that ſuch debtor is ſuſpected and likely to withdraw 
« himſelf or herſelf out of the ſaid city, and become fugitive 
« before the day of payment, then ſuch creditor hath been 
« accuſtomed to affirm and have his bill original in the Lord 


<« Mayor's. court againſt any debtor, for better ſecuring the 


payment of ſuch debt, and, by virtue of the faid bill, may 
& cauſe ſuch debtor to be rebel to anſwer the ſaid bill ori- 
« ginal, or find better ſecurity for the payment of ſuch debt 
cc on the day of payment, which ſaid cuſtom was, by autho- 
ce rity of parliament of 7 Rich. 2: &c. confirmed, &c. And 
« further, that on the 25th of January, 36 Geo. 3. Thomas 
« Horton and John Horton (named in the writ of habeas corpus ), 
& refiding and carrying on trade and merchandize within the 
<« ſaid city, came, &c. aid ſuggeſted and approved that F. Beck. 


ce ham and N. Gaumont, who alſo reſided and carried on trade 
in the ſaid city of London, were indebted to them for goods 


&« fold and delivered in the ſaid city of London, in the ſum of 
« 7871 175. 6d. payable at a future day, and that the 2 F. 
C 


ckham and N. G. were likely to withdraw themſelves and 


« their effefts from and out of the ſaid city of London and the 
juriſdiction 7 the ſaid court, and to become and be fugitive; 
ec and then and there, according to the cuſtom of the ſaid city, 
« affirmed a bill original in the ſaid court againſt the ſaid 
F. B. and N. G. in a plea, &c, the tenor of which ſaid 
„bill followeth in theſe words; viz. Frederick Beckman and 
Nicholas Gaumont, defendants, at the ſuit of Thomas 
„Horton and John. Horton, plaintiffi, in a plea that they 
ti render to the ſaid plaintiffs the ſum of 7871. 175. 6d. or find 
e better fecurity for the payment of the ſaid ſum at a certain day 
& 7a come, according to the cujtom of the city of London, for that 
* the ſaid d:fendants are ſulvefied before the day of payment to 
&« become figitive. And further, that the ſaid F. B. and 
« N. G. were taken and arreſted at London aforeſaid on the 
* faid a ʒth of January, &c. aud are detained by virtue of 7 
: & (ai 


London. 
6 ſaid bill original, &c.” A rule was obtained, calling on 
the defendants to ſhew cauſe why a writ of procedendo ſhould 
not iſſue to carry this cauſe back to the Lord Mayor's court: 
and, on ſhewing cauſe, it was contended, that the cuſtom 
ſtated on the return to the habeas corpus was unreaſonable, 
and could not be ſupported. 1ſt, Becauſe it is an arreſt by an 
inferior juriſdiction without any ſummons ; and therefore there 
is no opportunity allowed to the party of ſhewing his privilege, 
or other legal objection to the arreſt ; and that ſuch a cuſtom 
was bad. 7 Vin. Abr. 190. pl. 11. 17 Jin. tit. Proceſs, letter 
(D) pl. 2. p. 538. In Hard v. Ellyn, Cro. Fac. 261. Judg- 
ment was reverſed on error, becauſe the firſt proceſs in an in- 
ferior court was a capias, whereas it ought to have been a 
ſummons. 2dly, Inaſmuch as the ground for arreſting the 
party, and compelling him to find ſureties, is not his probable 
inſolvency, but merely the likelihood of his changing his place 
of abode and leaving the city. And it is injurious to ſubject 
the party to an arreſt merely on a ſuppoſition that he is likely 
to become fugitive, much leſs that he is ſuſpected to become 
ſo (1). That even if the cuſtom were good in point of law, 
the return could not be ſupported, becauſe it appeared upon 
the face of it that the cuſtom had not been purſued. The 
cuſtom ſtated being to arreſt, &c. if the party © be ſuſ- 
pected and likely to become fugitive,”” whereas the plaintiffs 
only alleged in their bill that the defendants are ſuſpected to 
become fugitive, without alleging that they are likely to be- 
come ſo.— Lord Kenvon, Ch. J. My doubt is upon the 
point that the plaintiffs” bill does not ſeem 9 to the 
cuſtom jtated in the return, and I have alſo another doubt upon 
the form of the plaintiffs? bill as ſet forth ; for it does not ſtate 
that the cauſe of action aroſe within the juriſdiction of the 
Mayor's court, which is eſſentially neceſſary in every declara- 
tion in an inferior court. As to the other objections which 
have been made, I do not feel myſelf preſſed by them. It is 
no objection to a cuſtom that it is not conformable to the 
common law of the land; for it is of the very eſſence of a 
cuſtom that it ſhould vary from it. —[T WAS THEN SAID, 
that the ſame doubt was ſuggeſted in the caſe of Sherborn v. 
Boſtoch, Fitzg. 51. which was upon another cuſtom of the 
city. But it was anſwered by Raymond, Ch. J. and aſſented 
to by the Court, that the cuſtom need not be ſet forth in the 
declaration : that if ſuch were the uſual manner of declaring 
in London they could not meddle with the matter as then before 


* 


(1) Vd the cuſtom as ſtated in Long. qui nie Ed. 4. 30 referred to in 
the cafe of the city of London, 8 Co. 126, and Bro. Abr. tit. London, 
pl. 24. where it is ſtated to be where a man is fugitive, 


them, 
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them, but muſt proceed to judgment, and then it would pro- 
perly be examinable on a writ of error. Lord Kenvon, Ch. J. 
My doubts are not removed: but according to the caſe laſt 
cited, perhaps the proper way of taking advantage of any 
defect on the face of the proceedings below will be by writ of 


_ . error,—Theretore let the procedendo go. | 


Woolley v. 
Cloutiman, 
Mic, Jer. 


Court of regueſts. — Actions for uſe and occupation cannot 
be maintained in the court of Conſcience in London. — After 


20 Geo. 2. B. R. a verdict for the plaintiff, in an action in this court, for uſe 


T Doug. 244» 


and occupation, the damages being only il. 7s. 6d. A rule 
was obtained to ſhew cauſe, why the defendant ſhould not 
have leave to ſuggeſt on the roll, that the damages recovered 
were under 40s. and that the defendant, at the time when the 
action was brought, was an inhabitant, &c. in the city of 
London, and liable to be ſucd in the court of Conſcience there, 
under the ſtatute, 3 Fac. 1. c. 15, That the ſtatute (ſ. 4.) 
enacts, that if it ſhall, in any action of debt or aſſumpſit pro- 
ſecured any where out of the ſaid court of Requeſts, appear that 
the debt to be recovered doth not amcunt to 40s. and the 
defendant ſhall prove by ſufficient teſtimony, or his own oath, 
that he was inhabiting and reſiant in London, or the liberties 


thereof, when the action was commenced, the plaintiff ſhall 


not have any cots of ſuit, but ſhall pay the defendant his 
coſts. But, by ſ. 6. it is provided, that nothing in the act 


ſhall extend to © any debt for any rent upon any leaſe of lands 


& or tenements, or any other real contracts, or any other 
« debt that ſhall ariſe by reaſon of any cauſe concerning a 


© teſtament or matrimony, or any thing concerning or pro- 


» 


„ perly belonging to the Eccleſiaſtical court.” In ſupport of 
the rule it was ſtated, that ſuch actions had been uſually 
brought in the city court of Confcience, and contended, that 
the words © other real contracts,” meant ovenants for rent 
by deed, and that the exception only <xtrniced to actions for 
rent upon ſpecialties. Lord MANSFHIELB—It may have been 
ual to bring ſuch actions in the city court; if the defendant 
makes no objection, the cauſe procecds of courſe; but there is 
no inſtance where the point has been litigated. and the juriſ- 
diction allowed. The title may come in queſtion in this ſort 


of action; if brought, for inſtance, by a deviſce or purchaſer. 


We think this caſe is within the exception. BULLER, J. 
ſaid, the conſtruction put upon the words „ real contracts,” 
was very improbable, becauſe at the time when the act paſled 
it was not neceflary that leaſes ſhould be in writing, much 
leſs by deed, which even yet is not required. That before 
this action for uſe and occupation came to be uſed (after 
II Geo. 2. c. 19. f. 14.) it was common to bring debt for rent 
on parol leaſes. — The rule diſcharged. | . 
os The 
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The ſtat. 14 Geo. 2. C. 10, which enables certain perſons to Jonas v. 
ſue for debts under 408. in the court of Requeſts in London, Greening, 


3 Hil. Ter. 
does not extend to caſes where the plaintiff recovers leſs than 40 4, BR. 


40s. in a ſpecial action on the caſe for the breach of an agree-; Ter. Ei. 529. 


ment. On the trial of this cauſe, which was a ſpecial action 
on the caſe for not delivering a certain quantity of lemons ac- 
cording to an agreement, the plaintiff recovered a verdict for 
18s. 3d. On a motion on the part of the defendant, to enter 
a ſuggeſtion on the roll, that the cauſe of aCtion aroſe within 
the city of London, and that the defendant was liable to be 
ſummoned to the court of Requeſts in London. Two ob- 
jections were taken to the rule: 1ſt, That this caſe was not 
within the act; the plaintiff 's demand not being a certain liqui- 
dated ſum, but neceſſarily uncertain, becauſe it aroſe out of 
the breach of an agreement; and that the act only applied to 
caſes where the demand was certain, the words being * any 
plaintiff who ſhall have any debt owing to him, not exceeding 
405.“ 2dly, That the plaintiff was not an inhabitant within 
the city of London; his place of reſidence being at White- 
chapel. —PER CURIAM: The firſt is a decilive anſwer to 
this application. This is an action on the caſe for the non- 
delivery of goods according to the contract, and not an action 
to recover the value of the goods. And the ſtatute does not 
apply to ſuch caſes as the preſent, but only to caſes where a 
certain ſum is due. The other point ſeems alſo to be againſt the 
defendant, namely, that the plaintiff is not an inhabitant within 
the city of London. It is not neceſſary, however, to give 
any judicial opinion upon that point, as the other alone is 


deciſive againſt this application. Rule diſcharged. 


And a citizen and freemen of London, not reſident therein, Webb », Brown, 
having a demand under 40s. for goods fold againſt another Hil. Ter. 
Citizen and freeman who is reſident, is not bound to ſue in the 340, 3. BR. 

. 5 Ter, Rept. 535. 
court of Requeſts, purſuant to the 14 Ges. 2. c. 10.— The 
plaintiff obtained a verdict for 348. for goods fold and de- 
livered ; and a motion was made for leave to enter a ſuggeſtion 
on the roll, that at the time of commencing the ſuit the plaintiff 
and defendant were citizens and freemen of London, and that 
the defendant reſided within the juriſdiction of the court of 
Requeſts, and amenable thereto; and that the tranſaction 
which was the ſubject of the action aroſe within the ſame 
Juriſdiction: but it appeared from the afhdavits that the 
plaintiff did not reſide within the ſame. The 14 Geo. 2. 


c. 10. enacts, * that it may be lawful for every citizen and 


« freeman cf the city of London, and every other perſon in- 
c habiting within the ſaid city or the liberties thereof, who 
« ſhall have any debt owing unto him, not exceeding 4os. 
« by any perſon whatſoever, inhabiting or ſeeking a livelihood 
ce within the ſaid city or liberties thereof, to cauſe fuch debtor 

*to 


204 


Brooks v. 
Moravia, 
Mic. Ter. 


The King v. 


Mic, Ter. 
24 Geo, 3. B 


London. 


© ty be warned or ſummoned to appear before the commiſ- 
« ſioners of the court of Requeſts, holden in the Guildhall, 
« &c.” who are thereby ordered to make ſuch order between 
the parties as they ſhall find to ſtand with equity and good 
conſcience. Againſt the rule it was urged, that the word in- 
habiting in the ftatute of Geo. 2. applied as well to the de- 


| ſcription of citizen and freeman as to all other perſons to whom 


the act was applicable; for that unleſs both parties were alike 
amenable to the proceſs of the court of Requeſts, injuſtice 
might be done, as proceſs could not be executed out of the 


Jurifdiftion.—AND PER CURIAM:: It is plain, from the words 


and general ſcope of the act of Geo. 2. that it was only intended 
to extend to perſons reſiding within the juriſdiction of the 
court of Requeſts, and that the word inhabiting muſt be 


taken to apply as well to citizens and freemen as to every other 
perſon there deſcribed. If this were otherwiſe there might be 


a failure of juſtice in many caſes; and that Court could not 


have enforced payment of coſts in the preſent caſe, if they had 


adjudged the plaintiff's demand to be unfounded. Rule diſ- 


char ed. 
So alſo in this caſe it was held, that the court of Requeſts 
for the city of London has no juriſdiction in a ſuit, unleſs both 


34 co. 3. B.R.the plaintiff and defendant be reſident within the City. 
a len. Black.220. 8 5 


Lord's Day. 


Thx ſtatute 29 Car. 2. c. 7. does, not prohibit a baker 


John Younger, baking dinners for his cuſtomers on a Sunday (1). This was 
R. a Conviction on the ſtatute 29 Car. 2. c. 7. againſt the de- 
fendant, a baker, for having, on Sunday the 17th of Novem- 


ber, 1793, baked meat and paſtry. It was objected, that the 


defendant had not committed any offence within the ſtatute 


29 Car. 2. c. 7. which enacts that © no tradeſman, artificer, 
workman, labourer, or other perſon whomſoever, ſhall do or 
exercite any worldly labour, buſineſs, or work of their or- 
dinary callings, upon the Lord's-day (works of neceſſity and 


a 


1) Bur the butineſs of a baker on Sunday, in and within 12 miles of 
London, is now reſtricted by the ſtat. 34 Geo. 3. c. 61. to the felling of 
brea\t only : and to the baking of meat, puddings, or pics only, between 
Ane an the fore ncon af:d ons in the afternoou, 


charity 


Lord's Dan. 


charity only excepted)ꝰ under the penalty of 58.; for that this 
was a work of neceſſity and charity, within the exception of 
the act. The King v. Cox, 2 Burr. 787, was cited, where 
Lord Mansfield ſaid, & This ſort of baking or dreſſing meat 
on a Sunday was not an offence within the act; and Fofter, J. 
thought it “within the exception of works of neceſſity and 
charity; and alſo within the ſubſequent proviſo, as being a 
cook's ſhop PER CUR IAM: The conſtruction put upon 
this act in R. v. Cx, is the right one; the caſe of bakers, 
though not particularly mentioned in the exception of the act, 
is within the reaſon of it. Though, by this means, ſome few 
journeymen bakers are kept to work on a Sunday, it is for the 
general convenience of the public, becauſe it enables the reſt 
of the. community to attend public worſhip, which they could 
not have an opportunity of doing if they had no means of 
having their dinners dreſſed from home. But the baking of 
bread in the ordinary courſe of a baker's buſineſs, ſuch as 
loaves or rolls, is an offence under the act. 


But this offence can be committed but once in the ſamecregps v. 
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day; and if a juſtice of the peace proceed to convict an Durden, Tr. Ter. 
offender in more than one penalty for the ſame day, it is an*7 Geo. 3. E. R. 
5 Coup. 640. 


exceſs of juriſdiction, for which an action will lie before the 
convictions are quaſhed.— This was an action againſt a juſtice 
of the peace for levying three more penalties, as for three 
more offences, on a baker for exerciſing his trade on a Sunday, 
viz. for baking ſmall hot rolls, contrary to 29 Car. 2. c. 7. 
having already convicted him in one penalty for a ſimilar 
offence on the ſame day.— THE Cour held that this offence 
could be committed but once in the ſame day. For PER 
Lord MANSFIELD, Ch. J. On the conſtruction of the act 
of parliament the offence is, exerciſing his ordinary trade upon 
the Lord's-day; and that without any fraction upon days, 
hours, or minutes, it is but one entire offence, whether 
longer or ſhorter, in point of duration: ſo, whether it conſiſt 
of one, or a number of particular acts, the penalty incurred 
by the ſtatute is 5s. There is no idea conveyed, by the act 
itſelf, that if a taylor ſews on the Lord's-day, every ſtitch he 
takes is a ſeparate offence; or if a ſhoemaker or carpenter 
work for different cuſtomers at different times on the ſame 
Sunday, that thoſe are fo many ſeparate and diſtin& offences. 
There can be but one entire offence on one and the ſame day; 
and this is a much ſtronger caſe than that of killing more 
hares than one on the ſame day. Killing a fingle hare is an 
offence; but killing ten more in the ſame day will not multi- 
ply the offence, or the penalty impoſed by the ſtatute for killing 
one: theſe reputed offences are not the object which the legit 
lature had in view in making the ſtatute ; but ſingly to puniſh 


a man for exerciſing his ordinary trade and calling on a Sunday. 
| | Upon 
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Upon this conviction the juſtice had no juriſdiction with re- 
ſpect to the three laſt convictions. | 


Lottery. 


The King v. On a conviction. under 22 Geo. 3. c. 47. for inſuring a 


m_— ones ticket in the lottery, authorized by 25 Gee. 3. an objection was 
ney a, Jer. 
26 Geo. 3. B. R. 


this objection muſt be fatal. That the only mention of the 
lottery in the information was relative to the time of drawing 
the ticket, without ſtating that the ticket on which the in- 
ſurance was made was a ticket in the ſtate lottery. Con- 

: viction quaſhed. | Ns 
ONS An unſtamped agreement to ſell a ſhare of a ticket in the 
Hawkſworth, lottery before the tickets are depoſited with the commiſſioners, 
Mic. Ter. is within the penalty inflicted by the 21ſt ſection of the 
27 Geo. 3. B. R. 22 Geo. 3. c. 47.—On a conviction on the lottery- act 22 Geo. 3. 
r Ter. A+ 4596. 47. for ſelling an unſtamped ſhare of a ticket, the fact ap- 
peared to be that the defendant had agreed to fell a fixteenth 

part of a ticket; and on being paid 198. 6d. for the ſame, pave 
the following paper-writing : « Byfield and Hawifworth, Cha- 
ring Croſs, received July 11th, 17806, the ſum of nineteen 
« ſhillings and ſix-pence, being in conſideration for one ſix- 
c teenth ſhare of a lottery ticket in the enſuing Engliſh lot- 
« tery, which I promiſe to deliver to the bearer hereof on the 
« re- delivery of this receipt, before the drawing of the ſaid 
« Jottery. For ſelf and Co. Samuel Hawkſworth,”” The de- 
fendant contented, that agreements for the ſale of ſhares of 
tickets, before ſuch tickets are iſſued, are not required to be 
upon /famped paper. — As HHU RST, J. This act of parliament 
was paſſed in order to prevent a multiplicity of ſhares being 
ſold before the tickets were delivered; for, before the iſſuing 
of the tickets, the lottery- office keepers might have contracted 
for the ſale of tickets to a large amount, when, in fact, they 
were worth nothing: this was the very evil which the act in- 
tended to remedy. The legiſlature, therefore, directed that 
the tickets ſhould be depoſited before the office-keeper ſhould 
ſel] at all. And the depoſit of the ticket is a ſecurity to the 
_ purchaſer, But if it were permitted to ſell ſhares of any 
tickets before they were delivered out, a man might practiſe 
with impunity every fraud which the act was intended to pre- 
vent.— BULLER, J. No ſhare can be fold or agreed for but 
on ſtamped paper. Therefore it is immaterial whether this 
„„ 5 agreement 


taken, that it did not appear that the ticket in queſtion was 
1 Ter, Reh. 222.4 ticket in the ſtate lottery. AxD THE Cour ſaid, that 


Lottery. 
agreement was before the delivery out of the tickets or after- 


wards. By the 15th and 16th ſections two things are required 
to be done, that the ticket ſhall be depoſited, and that the 


ſhares ſhall be ſtamped : the defence ſet up is, that becauſe the 


defendant has offended in both theſe particulars, he ought 
not tobe punithed for either. According to the true conſtruction 
of the ſtatute all tickets are within it. If a party fell a ſhare 
without depoſiting the ticket, he is guilty of an offence within 
the act; and if he ſell a ſhare on unſtamped paper, he is like- 
wiſe guilty, Then the words © fo to be depoſited,” in the 
latter ſection, muſt mean any tickets which by the act are 
directed to be depoſited. 
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The ſale of lottery tickets, by which the purchaſer is to be Deey v. Sher, 


entitled to all the beneht of them, except the low prizes, is 


RiAM: The legiſlature had two objects in view: the firſt, 
that the government and the public ſhould not be injured by 
individuals ſetting up private lotteries of their own, which 
were to be regulated by the drawing of the public one, and 
which might injure the ſale of tickets in the public lottery ; 
and the other, to provide for the ſecurity of individuals, and 
to guard againſt any impoſition upon them. And the regu- 
lations for theſe purpoſes are either that the tickets thall be 
fold abſolutely, or that they ſhall be ap»ortioned out in ſhares 
of the whole tickets, not leſs than fixteenths ; but ſtill they 
were to convey the abſolute intereſt in the ticket or ſhare at 
all events. And the legiſlature had good reaſon for making 


theſe regulations, becauſe the value of the reſpective ſhares 


was eaſily calculated: but if it were competent to individuals 
to make any other calculations than thoſe mentioned by the 
act of parliament, it would be an inlet to frauds; for the 
common fort of people are not able to enter into ſuch fort of 
calculations, and it would be eaſy to impoſe on men of com- 
mon apprehenſions by ſchemes of this kind, as in this inſtance, 
by ſaying that they would be entitled to the chance of all, except 
the 1ol. prizes, though theſe conititute the greater part of the 

rizes in the lottery, Now this caſe does not fall within 
either of the proviſions allowed by the act. It is neither the 
abſolute ſale of a whole ticket, nor af the ſhare of one. And the 
general clauſe in the act of parliament declares that all ſales 
not according to the regul:tions of the act ſhall be void to all 
intents and purpoſes. The preamble to the thirteenth ſection 
is very ſtrong: «© In order to prevent all adventuring with 
te lottery tickets, other than ſuch as ſhall neceſſarily ariſe from 
<« the real and actual fale of ſuch tickets, and of ſuch ſhares 
6 thereof as are hereby permitted.” Now there cannot be 
any real and actual ſale of a ticket, unleſs it be an abſolute 
ſale. And as to ſhares, it is expreſsly pointed out by the 
— | ſtatute 


1 . 7 28 Geo. 3. B. R. 
prohibited and made void by 22 Geo. 3. c. 4).— PER Cu-, Teri Ray: Gi g 
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ſtatute what ſhares are meant. So that it appears that the 
legiſlature intended to prohibit all adventuring, except by the 
abſolute fale of a ticket, or the ſale of a ſhare not leſs than a 


fixteenth. | 
And the printer of a newſpaper, publiſhing an illegal pro- 


Smith, Mic Ter. poſal for gambling in the lottery, incurs a penalty under the 


32 Geo. 3. B. 
4 Ter. Reg. 414 


22 Geo. 3. c. 47. ſ. 13. which enacts, that no perſon ſhall 
ſell the chances of tickets, &c. nor publiſh any propoſal for it, 
under a penalty of gol. — The beforementioned ſtatute, 
ein order to prevent all adventuring with lottery tickets 
© other than ſuch as ariſe from the real and actual ſale of 


e tickets, and of ſuch ſharcs as are thereby permitted, ENacTs 


ce that it ſhall not be lawful for any perſon to ſell the chance 
& of any ticket, &c. or inſure for or againſt the drawing of 
ce any ticket, &c. or to publiſh any propoſal for any of the pur- 
cc poſes aforeſaid,” under the penalty of 5ol. for every offence : 


and on the trial of an action of debt againſt the defendant 


(who was the printer of the newſpaper called“ The World”) 
to anſwer to penalties under the above ſtatute, for having 
publiſhed the propoſals of two illegal offices in his paper, the 
Jury found a verdict for the plaintiff for both the penalties, 
ſubject to the opinion of the Court whether the defendant was 
liable for the penalties, —PER CURIAM: It is objected that 
the words of this act are too general to affect the printer of a 


public newſpaper, who has no intereſt in the ſchemes ; but, 


if the legiſlature had been anxious to include public printers, 
what words, beſides thoſe which they have uſed, could the 

have inſerted in this act; they have ſaid, * if any perſon ſhall 
« publiſh, &c.“ not caule to be publiſhed, which they would 
have ſaid, had they intended only to inflict the penalty on the 
makers of the ſchemes. In this caſe it is expreſsly ſtated, 
that the defendant publiſhed the propoſals in queſtion ; and 
there is nothing in this act of parliament to induce us to 
narrow the general conſtruction of the word * publiſh.” In 
proſecutions for libels the printer is undoubtedly anſwerable ; 
if he print the libel, and ſend it forth into the world, he is the 
publiſher. The intention of the legiſlature was to prevent 
the circulation of ſuch advertiſements in any way; and this 
is one offence, as well within the meaning as the words of 
the act of parliament —AnD Lord KENVYON added, he 
wiſhed to have it underſtood, that the diſtributer of hand- 


bills of this effect, would be equally criminal within the 


meaning of the act. 


Partdamus. 
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Where it lies. A mandamus may be granted to the truſtees R 


of a meeting-houſe, to admit a diſſenting teacher duly elected. 
At was moved for a manudamus to be directed to the ſurviving 


truſtees under a deed of releaſe made by one Charles Vinſen to i Black Rep. 
John Enty, a diſſenting miniſter at Plymouth, and other 309. 352. 


truſtees, ſettling a then new-built meeting-houle, garden, 
&c. upon the ſaid truſtees, in truſt (amongſt other things) 
« To ſuffer the meeting-houſe to be for the public worſhip of 
« God by ſuch congregation of proteſtant diflenters, com- 


* monly called preſbyter:ans, as ſhould {it under and attend the 


« miniſtry of the ſaid Mr. John Enty, or ſuch other preſby- 
© terian miniſter or miniſters as ſhould in his and their room 
« ſucceſively, in all times then coming, be, by the member 
& 71 fellowſhip of the ſaid, or ſuch-like congregation or con- 
„ gregations, regularly and fairly choſen and appointed to be 
the miniſter, preacher or paſtor, to preach in the ſaid 
« meeting ;” requiring them to admit Chriftopher Mends to 
the ½ of the pulpit thereof, as paſtor, miniſter, or preacher 
there; he, the ſaid Chriſtopher Mends, being duly elected 
thereto.— PER CURIAM: A mandamus is a prerogative writ ; 
to the aid of which the ſubject is entitled, upon a proper caſe 
previouſly ſhewn, to the ſatisfaction of the Court. The ori- 
ginal nature of the writ, and the end for which it was framed, 
dire & upon what occaſions it ſhould be uſed. It was intro- 
duced, to prevent diforder from a failure of juſtice, and defect 
of police. Therefore it ought to be. uſed upon all occaſions 
where the law has eſtabliſhed no ſpecific remedy, and where 
in juſtice and good government there ought to be one. Within 
the laſt century, it has been liberally interpoſed for the benefit 
of the ſubject and advancement of juſtice. The value of the 
matter, or the degree of its importance to the public police, 
is not ſcrupulouſly weighed. {UF there be a right, and no other 
ſpecific remedy, this fhould not be denied, Writs of mandamus 
have been granted, to admit lecturers, clerks, ſextons, and 
ſ-avengers, &c. to reſtore an alderman to precedency, an 
attorney to practiſe in an inferior court, &c, Since the act of 
toleration, it ought to be extended to protect an endowed 
paſtor of proteſtant diſſenters; from analogy and the reaſon 
of the thing. The right itſelf being recent, there can be no 
direct ancient precedent : but every caſe of a leCturer, preacher, 
ſchool-maſter, curate, chaplain, is in point. The deed is the 
foundation or endowment of the paſtorſhip. The form of 
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the inſtrument is neceſſarily by way of truſt: for the meeting- 
houſe, and the land upon which it ſtands, could not be limited 
to Enty and his ſuccetiors. Many lectureſhips and other 
offices are endowed by truſt-deed. The right to the function 
is the ſubſtance, and draws after it every thing elſe as appur- 
tenant thereto, Ihe power of the truſtees is merely in the 
nature of an authority to admit. The ule of the meeting- 
houſe and pulpit, in this caſe, follows, by neceſſary conte- 
quence, the right to the function of miniſter, preacher, or 
paſtor; as much as the 1/;2nia do the office of a mayor; or 
the cuſtody of the books, that of a town-clerk.—THE Court 
propoſed an iſſue to try « Whether Mr. Hanmer was or was 
« not duly elected ;”” as the cheapeſt and beſt way to put it in. 


It was then adjourned to the firſt day of this preſent Hilary 


term, in order that the parties might give an anſwer, © Whe- 
* ther they would agree to this iſſue;“ or “ Whether they 
would agree to proceed to a new election :** and the parties 
themſelves to be conſulted, and make their election: but his 
party finding their election not maintainable in point of law, 
gave it up, and proceeded more regularly to a new election 
of him; and as the truſtees ſtil] refuſed him admiſſion, a new 
rule for a mandamus was applied for and granted in Eaſter 
term. 
The King v. But where the miniſter of an endowed diſſenting meeting- 
. ral. houſe had been expelled by a majority of the congregation, 
30 Geo. 3. BR. the Court refuſed a mandamus to reſtore him applied for to 
3 Ter. Rp. 575. enable him to juſtify his conduct, becauſe, it did not appear he 
Y had complied with all the requiſites neceſſary to give him a 
primd facie title. On ſhewing cauſe againſt a mandamus to 
theſe perſons, who were truſtees of a diflenting meeting-houſe 


at Bradford, in Wilts, called the Particular Bapti/ts, to reſtore 


John Lloyd to the office of miniſter of the congregation, and 
to the ule of the pulpit, founded on affidavit, ſetting forth the 
appointment; alſo that there was au endowment for the 
miniſter ior the time being of this meeting-houſe, and that 
theie defendants were truſtees ; and that Lloyd, when he took 
upon him the office of miniſter, conceived that the congregation 
coulil not remove him without his conſent, unleſs he ſhould miſ= 
behave himſeif, but that the appointment was for life, It was 
ſtated from aflidavits, that Loh had behaved with great im- 
propriety and profaneneſs, and had made his pulpit the vehicle 
of perſonal flander on many of the congregation ; in conſe- 
quence of which a ſpecial meeting was held, when fifty-hve 
of the conyregation | which in the whole conſiſted of leſs than 
one hundred members} agreed upon his diſmiſſal, which was 
lignified to him accordingly; and they ſtated an inſtance 
forty-three years ago of a miniſter being diſmiſſed from this 
meetinz-houſe for immoral conduct. And the affidavits 
further ſtated, that Lloyd had not obtained a proper licenſe as 


required 


Pandamus. 


required by the act of parliament ; and that among ft that ſe? 
it is held to be abſolutely neceſſary after a miniſter hath been 
choſen that he ſhould be ordained by the miniſters of the Baptiſt 
church, who meet once a year for that and other purpoſes, with 
which form Lloyd had never complied after his election. —PER 
CUuRIAM: There is no doubt but that a mandamus lies in 
theſe caſes, where there is an endowment, if a proper caſe be 
made out. But it is neceſſary for a party applying for a 
mandamus to be reſtored to any office to make out a primd 
facie title to ſuch office, and ſhew, at leaſt, that he has com- 
plied with all the forms neceſſary to conſtitute his right. Here 
it does not appear that the party applying has gone through all 
thoſe ceremonies which the particular ſect of which he is a 
member has made neceſſary. The King v. Barker, 3 Burr. 
1265. was the caſe of a mandamus to admit : and there is a 
great deal of difference between that and a mandamus to re/tore. 
The former is granted merely to enable the party to try his 


right, without which he would be left without any legal 


remedy. But the Court have always looked much more 
ſtrictly to the right of the party applying for a mandemnus to 
be ivy Bay In theſe cafes he muſt ſhew a primd facte title; 
for if he has been before regularly admitted, he may try his 
right by bringing an action for money had and received for the 
profits. Therefore, in order to entitle himſelf to this extra- 
ordinary remedy, he muſt lay ſuch facts before the Court as 
will warrant them in preſuming that the right is in him; 
whereas here no facts have been ſtated to ſhew the ground of 


his title. Therefore this mandamus ought not to be granted. 


Lord Keny;n thought that he ſhould have ſhewn alſo his com- 
pliance with the requiſites of the toleration act. | 
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A mandamus lies to the keepers of the common ſeal of the Re Vice- 
univerſity of Cambridge, commanding them to put it to the Chancells , Kc. 


of Cambridge, 


inſtrument of appointment of their high ſteward, purſuant to Fa. Ter. 
a grace paſſed in ſenate.— In laſt Trinity term, the ſolicitor- 5 Geo. 


BR, 


general moved for a mandamus to the keepers of the ſeal of the? $7. 1645. 


univerſity of Cambridge, to ſet the common teal of the uni- 
verſity, to an appointment of Philip Earl of Hardwicke to the 
high-ſtewardſhip, in the room of his father, deceaſed, upon 


affidavits, that, by the cuſtom of the univerſity, the election 


muſt be made by a majority of the voters, in both the regent- 
and non-regent houſes; that the Earls of Sandwich and 
Hardwicke were competitors, and that the Earl of Hardwicke 
had a clear majority of 103 to 101 in the non-regent houſe, 
and afterwards was propoſed to the regent houſe, when (after 
rectifying a ſmall miſtake between the two proctors, who, 
were ſerutators there) the numbers of placets and non-placets - 
to Lord Hardwicke's grace appeared to be equal, viz. 108 
cach ; that, after ſome altercations, the vice-chancellor dif. 
lolved the congregation z 1 it was diſcovered, 
2 that 


1 Blac t. Rah. 547. 
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that Mr. Thomas Pitt, who, by his ſtanding, ought to have 
voted, among the non-regents, voted among the regents as 
non-placet ; which vote being ſubtracted, there was a majority 
of one in favour of Lord Hardwicke. Lord Mansfield directed 
the rule to ſhew cauſe, why a mandamus ſhould not iſſue; 1ſt, 
to the vice-chancellor, to hold a congregation to receive the 
declaration of the proctors, in reſpect to the majority; 2dly, 
to the proctors, to declare how the majority ſtood ; and, 3dly, 
to the keepers of the ſeal, to affix it to Lord Hardwicke's 
nomination ; and that notice be given thereof to the univer- 
ſity, and Mr. Thomas Pitt. PER CURIAM: The univerſity, 
asd body, have not thought fit to oppole this mandamus ; but it 
is oppoſed by all the non-placets, and by fome of thoſe perſons 
who have the cuſtody of the common feal of the univerſity.— 
There gre three queſtions that ariſe upon this caſe; 1ſt, On 
the validity of Lord #erdwicke's election? 2dly, If his right 
be clear, then whether a mandamrs is a proper remedy? 3dly, 


If it is, then how it ought to be directed? FIRST, As to 


Lord Hardwicke's right. The mode of election is traced 
back to the year 1524 (240 years ago). The affidavits ex- 
preſsly ſwear, © that the mode of electing the high-ſteward 


& has been by a grace, &c. &c.” And to this there is no 


contradiction : no one doubted it on the goth of March, the 
day of the eletion.—But it is now contended, “ that the 
election of high-ſteward ought to have been in the ſame 
& mode as the election of a vice-chancellor.” And this is 
reſted on the ſtatutes of Queen Eliabetb. But there is a vaſt 
deal of difference between a new charter granted to a new 
corporation (who muſt take it as it is given), and a new 
charter given to a Corporation already in being, and acting 


either under a former charter, or under preſcriptive uſage. 


The latter, a corporation already exiſting, are not obliged to 
accept the new charter in toto, and to receive either all er 
none of it: they may act partly under it, and partly unde: 
their old charter or preſcription. Whatever might be the 
notion in former times, it is molt certain now, “ that the 
« corporations of the univerſities are lay corporations, and 
ce that the crown cannot take away from them aay rights 


ee that have been formerly ſubſiſting in taem under old char- 


ce ters, or preſcriptive uſage.” —The validity of theſe new 
charters mutt turn upon the acceptance of the univerſity. 


When Queen Eligabeth gave theſe ſtatutes, the univerſity of 


Cambridge was of ancient eſtabliſhment, and had many pre- 
ſcriptive rights, as well as former charters, of very old date; 
and there was no intention to alter and overturn their ancient 
conſtitution. Theſe ſtatutes undoubtedly meant to leave i 
vaſt deal upon the ancient conſtitution of the univerſity, with- 
out repealing or abrogating their old eſtabliſhed cuſtoms, 
rights, and privileges, nor could the uni verſity mean to accept 


them. 


A 


Mandamug. 


them upon any ſuch terms. — Therefore it is clear, that the 
{ſtatutes of Queen Elizabeth cannot be ſet up, to invalidate 
eſtabliſhments ſubſiſting long before ſhe was born. — The 
office of high-ſteward was a very high office in the univerſity 
long before ſhe was born, and was poſſeſſed by very great 
men ; a much higher office than ſtewards of courts leet. She 
never intended to alter the mode of clection to it, nor was the 
mode of election objected to by any body, at the time of this 
election. — Therefore it is clear, that the mode and manner 
of this election was right. SECONDLY, Then as to the right 


of Lord Hardwicke under it? The election was quite fair. 


The little miſtake in the marking was immediately ſet right; 
the proctors declared the votes to be equal; no one then 
thought of the objection to Mr. Pitt's vote; but diſputes 
ariſing upon another matter, the congregation was diſſolved.— 
It is now objected by Lord Hardwicke, “that Mr. Pitt, 
6 being a ſtranger in the regent-houſe, obtruded his bad 
vote; which vote being diſallowed, will give Lord Hard- 
& wicke a majority of one. This depends upon the validity 
of Mr. Pits vote, on which there is no contrariety of evi- 


. dence as to the facts. The whole turns upon the commence- 


ment of his inauguration to the degree of maſter of arts : this 
depends upon the uſage of the univerſiiy. And it is ſwern, 


e that the degree begins from the day of creation, when it is 


“ conferred under a royal mandate; and many circumſtances 
of the preſent caſe confirm this.—1ſt, The leave of abſence 
given the next day, infers that he was then a maſter com- 
plete.——2dly, He appears to be obliged to diſpute, in October, 
1758; for he then pays for difing (a barbarous term ſor diſ- 
puting), the fees for it being accounted for between the 
beadles, in October, 1758, whereas the fees of thoſ: graduates, 
whoſe right commenced at the next general commencement, 
were not accounted for till 17 59.—3dly, What ſhews & that 
& the degrees of ſuch as take them by royal mandate muſt com- 
* mence from their inauguration,” is the combination-paper, 
and the ordo ſenioritatis. Mr. Pitt's name is not in the former, 
but it is in the latter, being made after the general commence- 
ment in 1758; and the names therein contained are either 
noblemen, or ſuch as took their degrees by royal mandate. 
This ſuggeſts ſtrongly, © that the degrees of thoſe who take 
«© them by royal mandate commence from their creation.“ 
And there is no evidence to the contrary : and the expiration 
of the guinqguennium depends upon the commencement of it. 
If fo, there is a majority of one for Lord Hardwicke, unleſs 
the other ſide can diſqualify ſome of thoſe who voted for him. 
Five of them are objected to. But as to the three reſumed 
graces, there is no pretence that that tranſaction was done 
with any improper view or defign : and in reſpect of eſſential 
voting, it is quite indifferent ; for it is not material, whether 


© 4 they 
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they give their vote in one houſe, or in the other. And it is 
agrecable to the uſage of the univerſity, & that they ſhould 
vote where they have voted ;” therefore, there is no objec- 
tion to them. As to the ſquire- beadles, the uſage appears to 
be, «that they do vote in the regent-houſe.“ And it is quite 
indifferent in itſelf What houſe they vote in; and, as they are 
attendant upon the vice-chancellor, who votes in the regent- 
houſe, it ſeems that there is tome ſmall reaſon for their doing 
ſo too. However, the conſtant uſage is ſufficient to ſhew 
which houſe they ought to vote in, without afizning the par- 
ticu] ar reaſons upon which ſuch an uſage has been founded, 
hus ſtands the right to the office; che next queſtion is as to 
the remedy. There is no other than what is nw applied for , 
and this is the very reaſon of the Court's ſuing the prerogative 
ori of a mandamus, becauſe there is no other ſp-cific remedy ? 
It is admitted, that a mandamus would lie, if it can be con- 
lidered as the caſe of a ſteward of a court-Jeet. But it is 
faid, © that the franchiſe. of the court-leet is in the town of 
0 Cambridge, and not in the univeriity.” But the univer:! 4 
have enj: »yed it long, and they are now in poſſefion of it; 
and they have elected Lord Hardwicke under this claim of 


| 

E many ages ſtanding: and the town do not Appear, to us, to 

di * ir, zut if it were not fo, as here is no other ſpecific t 

renedy, the Court ought to grant the writ : and ſo they will 7 

do in eccleſiaſtical caſes, where it appears that there is no 0 

other ſpecitic remedy. Ihe laſt queſtion is, How the man- t 

damnus ought to be directed? * The rule for a mandamus ought . 

« to be founded upon the merits of the election, and not upon 2 

ce the declaration of the procors.” The declaration of the F 

proctors cannot affect the ſubſtantial right, The right of 5 

election appears to be in Lord Hardwicke, and the founda- 25 

tion of the rule ſnould be the election. Even if the proctors in 

had declared contrary to the truth of the election, yet the writ Ve 

ought to have gone: but here was no declaration at all. It 27 

now appears that Lord Hardwicke was duly elected; and the is 

laſt part of the rule will procure him the proper remedy, an 

without meddling with the two former parts of it.——There- in 

fore, the mandamus ought to go to the keepers of the ſeal for wi 

the time being, requiring and commanding them to put the co 

ſeal of the univerſity to the inſtrument of his appointment, tw 

and the two former parts of the rule ought to be diſcharged. ant 

Rex v. Dr. A mandamus will be granted to compel the warden of 2-3 of 

Windham, college to affix the common ſeal of the college to an anſwer of me 

1 the fellows, in Chancery, contrary to his own ſeparate anſwer doe 
16 Geo. 3. B.R. N 

Cw. 375, Put in.— PER Curſam: when a bill is brought againſt a fufi 

5 corporation, if the corporation is in contempt there is no to 

remedy by way of proceeding for a contempt perſonally againſt 77 

the real parties who offend; but the mode of compultion is by be « 

ſequeſtration. In that caſe, the plaintiff is to proceed to take "7 


Pp oſſeſion 13 
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poſſeſſion of all the perſonal eſtate of the college; and if that 


will not make the members agree, he is to take poſſeſſion by 
ſequeſtrators, of all the rents and profits of their r-al eſtate : 


this mode of proceeding would affect the whole body, and 
puniſh the corporation at large : but-the corporation at large 
is not in fault. Here the majority of the body have obgyed the 
proceſs of the court of Chancery as far as in their power lies, 
and are ready to put in their anſwer : but an indi 1dual (the 
warden), whoſe act is necellary to render that anſwer com- 
plete, lies by, and refuſes to put the ſeal of the coll-ge to it: 
it is the firſt inſtance of the kind; and the court of Chancery 
has ſtaid its procefs for the contempt, that the | refenf applica- 
tion might be made. It has been truly ſaid, that wh-re there 
is no other legal ſpecitic remedy to attain the ends of juſtice, 
the courſe muſt be by mandamus, which is a prerogative writ z 
and the very form of it ſhews its object is to prevent a defect 
of juſtice : thus it comes recommended by the court of Chan- 
cery to have it ſpecifically done: but further, the parties, out 
of caution, have applied likewiſe to the viſitor: he acquieſces 
in the application to this Court for a mandamus; and ver 

rightly, for this is not a diſpute proper for the viſitor to decide: 
it is not a private diſpute, but a ſuit by a third perſon, againſt 
the whole body, for the ſpecific performance of an agreement; 
an application to the viſitor in ſuch a caſe is nugatory ; for he 
cannot 'compel a ſpecific peiformance : but the Court, if they 
have juriſdiction of the cauſe, will enforce it by their own means. 
—So, where an eſtate is in the college, that is, in the whole body, 
and they are to act in a truſt ; the viſitor cannot meddle in a 
matter which is the proper ſubject of ſuch truſt Green v. 
Rutherforth, 1 Viz. 462). Nor is it new in principle, to 
apply for a mandamus, to have a corporation ſeal put to an 


inſtrument; the caſe of the lord high ſteward of the uni- 


verſity of Cambridge, 1 Black. Rep. 547. and p. 211. 
ante, is an authority upon the ſubject. Here the application 
is for a mandamus, to compel the warden to put the ſeal to 
an anſwer ; if the parties are right, we falt ſtop all proceed- 
ings by refuſing it, for the court of Chancery cannot proceed 
without the ſeal being put. Dr. //indhom ſeems to have miſ- 


conceived the conſequence of his aſiaing the ſeal to the an- 


ſwer of the fellows, and to think it will make his corporate 
anſwer inconſiſtent with his private ſeparate anſwer; for he is 
of opinion that the plaintiſt's ſuit is juſt, and that the agree- 
ment ought to be executed: but his putting the college ſeal 
does not contradict his private- ſeparate aniver :*and by re- 
fuling to put it he defeats the end he withes to obtain, —As 
to the ſtatute concerning the college feal being put, Dr. 
Il indham contends for a negative, and that the warden mult 
be one: the words of the ſtatute are theſe : © hoc etiam volo, 
& ut ſolicitudine cautum fit, ut nihil {igilietur quod noa per 
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cc gardianum et per esſdem comprobetur.“ Now theſe words 
clearly do not give the warden a negative. Wardens and 
fellows are a deſcription of the corporation; and the expreſſion 
per eoſdem, without any repetition of the word gardianum, 
mult mean the major part of the body. — Therefore a mandamus 
ought to go. 


Lig 15 25 A mandamus was granted to the mayor to put the corporate 
of Vert“ ſeal to the certificate of the election of the recorder, on an 
Tr. Ter. affidavit that he had the majority of legal votes; though 


* Geo. 3. BR. it was ſtated that the other candidate had the majority at the 
4 1. Re. election, and that the corporation had already certified his 
election. It was moved for a mandamus, to be directed to the 
defendants, to compel them to put the corporate ſeal to the 
certificate of the election of Mr. JYithers, as recorder, on an 
aftidavit that he had the majority of legal votes at the election, 
in order that he might apply to the king for his approbation ; 
and it was prayed that it might be abſolute in the firſt inſtance, 
Mr. Mithers ſtated in his affidavit, that at the election there 
were only 101 legal voters, 5 1 of whom voted for him; but 
that one Broꝛun, who had no title, and who has ſince been 
ouſted by judgment on a %% ꝛbarranto information, was 
permitted to give his vote for Mr. Sinclair, in whoſe favour 
the mayor then gave the caſting vote. AND THE CouRT 
{aid, that the preſent application was a matter of courſe, like 
a motion to ſwear in a corporator. That the granting of a 
mandamus would not be concluſive on Mr. Sinclair; for that 
the writ only required the ccrporation to do the act, or to 
ſhew cauſe why they do it not; and that all the arguments 
which could be urged in favour of Sinclair might be preſſed, 
on the return to the mandamus, in a much more folemn man- 
ner than in the preſent ftorm.—Rule abſolute. 


The King v. In this caſe the Court granted a mandamus to compel a 
„ Hg mayor and the capital burgeiles of a corporation to fill up two 
| Grampond, vacancies, occaſioned by the deaths of two capital burgetles, 
Ea. Ter. though there was a gu warranto information depending againit 


35 Geo. 3. B. R. 


Sl SY er or neu a 
CE. K.. 301. he Mayor, queſtioning his title. This was an application for 


a mandamus, commanding the defendants to proceed to the 
election of two capital burgeſſes, in the room of two perfons, 
one of whom died in the year 1791,-and the other in March 
laſt. It appeared by the affidavits, that the corporation con- 

ſiſts of a mayor, recorder, eight capital burgeſſes, a town 
clerk, and an indefinite number of freemen or free burgeſles. 
That the mayor is elected out of, and by, the capital burgeſſes. 
That the capital burgeiles are elected by the mayor and capital 
burgeſſes, out of the freemen who have been houfe-keepers 
for forty days. That when a mayor dics in office, the cettom 
is, that the mayor for the preceding year reſumes the office for 
the remainder. of the year. That Hayte, the late mayor, died 
in March laſt; and that, on his death, D:ii/;y, who had been 
Mayor 


Yandamus. 


mayor the preceding year, reſumed the office, and had con- 
tinued in it ever ſince. The objection, on ſhewing cauſe, was, 
that a guo warrants information (1) was now depending 
againſt Dillon, as one of the, capital burgeſſes, and it was, 
therefore, ſaid, that if it ſhould turn out that D lan had no 
title, and ſhould conſequently be ouſted, the election under 
this writ would be invalid, on account of Dillin's preliding at 
it as mayor; and, perhaps, giving his vote as a capital burgeſs. 
—PER CuRIam: This kind of rule is granted of courſe, un- 
leſs fome ſpecial reaſon be aſſigned to induce us to refuſe it. 
The only reaſon aſſigned here is the pendency of another pro- 
ſecution reſpecting the title of the preſent mayor. But we are 
now called upon in the uſual way to compel the exifting cor- 
porate officers to fill up two vacancies; and we cannot take 
it for granted, that the exiſting body, to whom the writ is to be 
directed, is not the legal body. If Dz{i2z have a good title, then 
the capital burgefles to be elected under this writ will be good 
- officers; if not, they may be ouſted, or they may diſclaim. 
Then is the greater inconvenience likely to ariſe from our com- 
pelling the preſent mayor and capital burgeſſes to proceed to the 
election, on account of the chance of Dillon not being a good 
mayor, or from not filling up the vacancies now, and thereby 
running the riſk of diſſolving the corporation, though Dillin 
may have a good title. For We mutt remember, that by the 
conſtitution of this corporation there are only eight capital 
burgeſſes, a definite body, who form an integral part of the 
corporation ; and that if they ſhould be reduced to four, ac- 
cording to ſeveral late determinations, there will be an end of 
the corporation. As there is, therefore, a chance of Dillan's 
having a legal title, we ought now to grant the mandamus to 
All up the vacancies. 
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The Court will grant a mandamns after an election which is Rex . Mayor, 
colourable and clearly void. —On ſhewing cauſe againſt a V5, and 


mandamus to be directed to the corporation of Cambridge, 


Rurgeſſes 
Hob of Cambridge, 
commanding them to proceed to the ele ion of a mayor, under Hil. Ter. 


the ſtat. 11 Geo. 1. c. 4. ſ. 2.—T he cafe was, that yo: had, 7 Ceo. 3. E. R. 


cin fact, choſen one upon the 6th of Auguſt, which was the 
ce charter day; namely, Mr, Fames Giford, jun. who was an 
officer in the army, juſt going to North America; and 
« without the leaſt probability of returning till long after the 
« year would be expired — The electors were futiiciently ap- 
« priſed of the fact at the time of election; and ſoon after it, 
“had expreſs notice given them of it; but they refuſ:d to go 
to a new election.” THE CoUuRT wer? very clear that a 


— — 


(1) This fact did not appear in the affidavits filed in this motion; 
neither did it appear that the perlons who proſecuted the quo warranto in- 
formation were the proſecutors in this cauſe. f 
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mandamus ougnt to go. The ads of 9 Ann. c. 26. and 
11 Geo, 1. c. 4, were made to obviate the miſbehaviour of 
mayors. The corporation has a right to a new annual oihcer, 
every year; and he ought to be duly choſen. The Court are 
or” rg whether ſuch an officer be duly choſen or not. If an 
off 


cer is actually ſworn in, they may, perhaps, think it proper 


| that his right ſhould be tried firſt : or if the election be doubt- 


ful or queitionable : but if they ſee clear that there is only 


2 colourable election, it is void; he has no eſtate in the office; 


and the Court weill not kcep the corporation without a head, 


but will grant a mandamrns to go to election. The ground of 
the preſent application is, that here has been no clection. This 
pretended election is a mere colour, to avoid any election at all. 
The electors knew the circumſtances of this perſon : they were 
appriſed of the whole, before the election was concluded, 
They choſe him, becauſe it was impoſſible for him to execute 


the office. This is no election t all: it is a mere colour, a 


playing upon words. An eleCtion”” means a de election, 
They were morally certain that ke could not execute the office 
to which they choſe him. The corporation have a right to 


an officer : and the Court ought to grant this mandamus. The 


The King v. 
Bantkcs, el al, 
Mic. Ter. 

4 Geo. 3- B.R. 
3 Furr. 1452. 
1 Black. Rest. 
445.452. 


perſon now pretended to be elected is incapable ; and choſen 
becauſe he was io : nor can he be obliged to accept the office 
and act. It is a void election. And as they knew of the in- 
capacity, their votes were as no votes: they were thrown 
2way.—Rule abſojute : to be directed “ to the late mayor”? 
(without ſpecifying his name). 

In rules tor a mandamus to elect a mayor, a ſubſiſting 
mayor de facto mult always be a party, Ona rule to ſhew 
caute why a mandamus thould not go to the lord of the manor 
of Corfe-caſtle, to hold a court lect, and to certain jurors 
(who had been ſummoned to attend at a court, appointed to be 
held on the 25th of October luſt) to appear, and form a jury, 
in order to elect a mayor. It appeared, on the profecutor's 
affidavits, that one Fohn Price had been de facto elected 
mayor on the 29th of October, and had acted as ſuch ; but 
his name was not in the rule: and it was objected, that the 
rule could not proceed till Price was inſerted therein, and 
had been ſerved, he being materially intereſted in the event 


of the queſtion ; and for this were cited the Xing and Scawen, 


mayor of Mitchel, in Cornwall, coram Rider, chief juſtice, 
Mich. 1753, where the omiſſion of the ſubſiſting mayor (in 
a rule to ſhew caule againſt a mandamus to elect another) 
was allowed to be ſufficient cauſe, why the mandamus ſhould 
not go. And upon this precedent, as well as upon the reaſon 
of the thing, the Court enlarged the rule till next term, and 
ordered Price's name to be inſerted therein. The name ot 
John Price, the mayor de facto, being now inſerted in wg 
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rule, the principal queſtion came on to be argued ; when it 
appeared, that Mr. Bankes was lord of the manor of Corfe-. 
caſtle, and Mr. H ury Bankes (his brother) was ſteward or 
bailiff of the manor ; who had appointed a deputy-bailiff, 
who uſually held the courts in his ſtead, nd had warned a 
jury for a court on the 25th of October, 1763, when a mayor 
was to be elected for the year enſuing. But he, ſuſpecting 
that the deputy-bailiff had been tampered with, to warn a 
jury who would chooſe a mayor in the intereſt, not of the 
lord of the manor, but of Mr. Calcraſt his opponent, ſud- 
denly revoked his deputation, afier the jury were warned ; 
ſo that no court was held, and of conſequence no mayor 
choſen on the regular preſcriptive day. AND Now the | 
motion was for a mandamus to the lord of the manor, to hold a 1 
court leet ; and to the jurors by name, who were ſummoned for | 
ihe 25th of October, to appear and form a jury, in order to ; 
proceed to the election of a mayor: it being argued that bi 
Price's election, being not on the preſcriptive day, was in- 
valid. But by the whole Court. We are all of opinion, 5 
that a ſpecial mandamns, to the tame jury, is new and un- | 
precedented ; and cannot be granted. Nor, upon this rule, | 
can any general mandamus iſſue; more eſpecially as there is i 
already a mayor de facto ſubſiſting. So diſcharge the rule; | l 


but, as the {teward has behaved illegally, in the revocation 
of the deputy-bailiff's power, after the jury were {uramoned, 
no coſts ſhall be allowed. | | 
A mandamus iſſued, directed to the late mayor, the common Tihe King v. 5 
clerk, capital burgeſſes, and counſellors, of Bodmin, in Jorg a e | 
Cornwall, commanding them, in due manner, to-afſemble Spiller, Tr. Ter. 
at the Guildhail in that borough on the 16th of February, 29 Geo. 3. B. R. 
and to proceed to the election of a mayor, according to the 3 Ter. Rf. 352. | 
ſtatute 11 Geo. I. c. 4. It was alfo ordered by a rule of the | 
Court, that public notice, in writing, of the time appointed E 
by the writ, ſhould be affixed in the market-place, or ſome 
other public place within the borough, by Hext, the town- 
clerk, fix days before the election. And a rule was obtained 
to thew cauſe why an attachment ſhould not go againlt the 
defendants, who were capital burgeſſes, for their contempt in 
not obeying the mandamus, on an affidavit of the town-clerk, | 
which ſtated, that ſix days previous to the time appointed = 
he affi xed a notice on a {tone poſt ot the Guiidhall of the in- 
tended election.; and alſo ſerved the two detendants, and moſt 
of the otller members of the corporation, with a copy of the 
rule, which had been iſſued reſpecting the notice: that though bs 
16 members attended the meeting, the defendants and three 4 
others did not: in conſequence of which, no election could 
be had, the charter requiring a majority of the capital bur- 


: geſſes (conſiſting of 36) to be pieſent at the election of a 
mayor.— PER CURIAM : Although, in general, perſonal 
| notice 
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notice is neceſſary before a party can be brought into con- 
tempt, vet, in this caſe, the act of parliament ſcems to have 
diſpenſed with it. That ſtatute, which was paſſed to prevent 
diſſolutions cf the corporations which neglect to chooſe the 
mayor on the charter- day, enables the Court to grant a man- 
damus to compel them to proceed to an i Sang and it 
directs that public notice, in writing, ſhall be affixed in ſome 
public part of the borough. It would be a ſufficient anſwer 
to ſuch an application as this, to ſay that the party did not 
live within the limits of the borough, and had received no 
notice whatever of the writ. But the public notice directed 
by the act is primd facie ſufficient to call upon the members 
of the corporation ; and if they can make ſuch an excuſe, 
they ſhould ſhew it in anſwer; but there ſeems to be no 
foundation, in fact, for any ſuch excuſe in this caſe ; becauſe 
the defendants were ſerved perſonally with. the rule. Rule 
abſolute. fo 
The King . A mandamrus will lie to the commiſſioners of the land-tax 
the Commiſnon-z, clect a clerk to them in the departments for the rates and 
er of the Land- , 3 ! g £ 
duties on houſes and windows.—The commiſhoners of the 


tax for the pariſh ; g 
of St. Martin- in land-tax are, as ſuch, commiſſioners for the window and 


w 


e houſe tax. And by the land- tax act the receiver- general is 
Aer. . 85 hy : ; © 7 : 
Boo. 2: rr allowed 2d, in the pound; the collectors 3d. in the pound; 


1 Ter. Fel. 146. and the 16th ſection enacts, “ That the ſuid receiver general, 


« upon the receipt of the whole aſſeſſments of the county, 
& &c. ſhall allow and pay, according to ſuch warrant as ſliall 
be given in that behalf by the ſaid commiſſioners, or any 
« two or more of them, three halfpence in the pound, and no 
„ more, o the commiſſioners” clerks, for their pains in fair 
„ writing the aſſeſſments, duplicates, and copies, hereinbe- 
« fore directed; and all warrants, orders, and infiructions 
« relating thereto; and which ſaid clerks ſhall be appointed 
« by a majority of the acting commiſſioners preſent at each re- 
« ſpective meeting within every ſuch hundred, lathe, wapen- 
de take, rape, ward, or other diviſion.“ A diſpute having 
ariſen with reſpect to the validity of an election of a clerk to 
the ſaid commiſſioners acting for the pariſh of St. Martin-in- 
the-Fields, in Weſtminſter, on account of the reſpective 
claims of two candidates, an action was tried at the laſt ſit- 
tings at Weſtminſter, to determine which of the two was 
duly elected, when the election of both was ſet aſide. Aſter 
this deciſion, the commiſſioners, at a meeting which was 
convened for the purpoſe of putting the land- tax act into 
execution, proceeded to an election of a clerk in the depart- 
ment for the rates and duties on houſes, windows, and lights; 
when one of the former candidates was elected, without notice 
to the friends of the other candidate that the election was to 
be made on that day, er that even the commiſſioners were to 


meet for any other purpoſe than that of carrying the land- tax 
act 
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act into effect. It was, therefore, moved for a nandamus, 
under the idea that the election, thus had by ſurprize, was 
invalid. PER CURIAM : This writ of mandamus is a very 
beneficial writ; it is grantable where there is no other ſpe- 
cific legal remedy. And it is of peculiar uſe in thoſe cafes, 
where, if they have not this remedy, the conteſt muſt be pro- 
ductive of endleſs miſchief and inconvenience to the litigating 
parties. It clerks were appointed under this act each time 
of meeting, there would be no end to the elections: but they 
receive their allowance under an annual warrant ; and their 
appointment is at lealt for a year, —Then as to the election 
which has been ſet up, it was taking the other party by ſur- 
prize, and the election, made by the commiſſioners, when 
acting in another capacity, was illegal. —Rule abſolute. 
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A mandamus will lie to a rector to appoint a parith clerk. Rex v. the 


8 22 . rector of St. 
On ſhewing cauſe againſt a mandamus prayed to be directed 1 


to the rector of St. Anne's, within the liberty of Weſtmin-Fa. Tc. 


ſter, requiring him to nominate and appoint a parith-clerk6 Geo. 3. E R. 
for the {aid pariſh, according to the form of a private act of3 5. 1575- 


parliament, temp. Car. 2. in fuch cafe made and provided; 
in the room of Pynyot, deceaſed. The fact appeared 


to be thus: Notice was given to the pariſh, © To meet on 


&« the 5th of December, to receive the rector's nomination,” 
The clauſe in the act was read at that meeting; which clauſe 
impowers the rector to nominate. Then his nomination 
(under hand and ſeal) was read. Eighty- nine of the prin- 
cipal inhabitants ſigned their approbation. None diſſented, 
expreſsly ; but ſome of the parithioners demanded a poll, on 


behalf of one Mr. Mare. The church-wardens refuſed to 


take any poll : alleging that there was no election; and, 
therefore, could be no poll for him as a candidate. THE 
Cox held this to be zo diſſent to the rector's nomination of 
Dr. Fackſon. It was an attempt to put up another for elec- 
ion; ſuppoſing “ that they had a right to elect ;** which, in 
fact, they had not. This was a miſtake: and this demand 
of a poll was all nugatory and void. It was no diſſent to the 
nomination of Dr. Fackſon. If a poll had been taken, it 
does not appear that Dr, Fackſ9n's nomination would have 
been diſſented to. If the majority were really diſſentient, 
they ſhould have declared their diſſent. But what was here 
done, was all loſt and thrown away: it had no more effect, 
than if they had gone away without giving either aſſent or 
diſſent. Therefore there is in the preſent caſe no right that 
is worth trying: and, confequently, it would anſwer no pur- 
poſe * to put the pariſh to any further charge.“ Rule diſ- 
charged. | | 


A mandamus will lie to regiſter and certify a diſſenting 


meeting-houſe (1). — On thewing. cauſe, on behalf of theco 


Rex w. Juſtices 
and Clerk of the 
Peace tor the 
unty of Derby, 


8 i 7 Geo. 3. B. R. 
(1) See the Toleration- act, 1%. & M. St. 1. c. 18. f. 1 and ſ. 19. 4 Bur. 1991. 
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defendants, againſſ a mandamus to oblige them to regiſter and 
certify a diſſenting m-eting-houſe at Melbourn, in that 
county. 1ſt, It was objected, nan conſtat what ſpecies of 
proteſtant diſſenters they are of; nor in what points they 
diſſent. 2dly, Non con/tat that it is a houſe proper to be 
regiſtered, 3dly, They have not brought themſelves within 
the qualifications of the act.—SED PER CURIAM : No in- 
convenience can attend the regiſtering this meeting-houſe. 
The regiſtery and certificate do not prove “ that they are 
« within the act:“ they will (till be obliged to fhew that 
they are within che requiſite qualifications, if called upon; 
notwithſtanding the regiſter and certificate, And if, in fact, 
they are not within the qualifications, the juſtices may re- 
turn „ that they are not,“ if they think proper to do ſo.— 
Rule abſolute. _ | 

It was moved for a mandamus to the corporation of Gran- 
tham, to permit Lord William Manners to hold a court 
leet, and court baron, in the town-hall, on two preſcriptive 
days; as he was entitled to do, by immemorial ufage, and 
pre{cription, as lord of the manor of A, but had been ob- 
ſtructed, laſt Michaelmas and Eaſter, by the corporation. 
On ſhewing cauſe, it was ſtated; that it was alſo immemo- 
rially uſed, that the firſt and ſecond company of the cor- 
poration, conliſting of twelve each, uſed to form the grand 
jury, till Lord William Manners's time, who refuſed to ſum- 


mon them. Bur PER CUR. That is no reaſon againſt this 


mandamus. The companies may apply for a mandamus to 
be ſummoned, 


The King v. 
Dr. Hay, 

Mic. Ter. 

8 Geo. 3. B. R. 
4 Bur. 2295. 
1 Plack, 640, 


A mandamus for adminiſtration to the next of kin may be 
granted, notwithitanding a ſuit depending his conſanguinity 
be not denied. —It was moved for a mandammus, to the judge 
of the Prerogative court, to grant adminiſtration of the 
effects of the late General Stanwix, to Charles Connor, elq. 
his nephew, and next of kin; on a ſuggeſtion, ſupported by 
affidavits, of the general's death; that there were then 
living no chiidren, wife, or other relation, in the fame, or 
any nearer degree; that he had applied for letters of ad- 


miniſtration, but was refuſed, on pretence of two caveats, 


one entered by Mr. Holmes, and another by Mr. Stilling Hecil 
that Siluing fleet was only firſt-couſin to the general 3 and, 


therefore, one degree more remote than Mr. Connor ; but 


that Mr. HÞmes's claim {who was brother to the general's 
tirſt wife) aroſe upon this extraordinary accident: that, in 
October, 1766, General Stanw:ix, his ſecond wife, and his 
daughter by the former wife, ſet tail, in the ſame veſſel, from 
Dublin for England; that the veſſel was loſt at ſea; and no 
account of the manner of her periſhing had ever yet arrived. 
Whereupon Mr. Helmes, as maternal uncle and next of kin 


to Mits Stanw:x, claimed the effects; under a notion of the 


civil law, that, where parent aud child periſh together, and 


the 
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the manner of their death is unknown, the child ſhall be fup- 
poſed always to ſurvive the parent. But it was inſiſted, that 
ſuppoſing this to be the rule univerſally, and that the rule of 
the civil law ought to govern in this caſe, both which were 
much to be doubted ; yet ſtill, that could be only a queſtion 
vpon the ſtatute of diſtributions ; whereas the preſent motion 
was founded upon the ſtatute of adminiſtrations : and as Mr, 
Connor was now the indiſputable next of kin to the general, 
he was entitled to letters of adminiſtration, being altea ly in 
poſſeſſion of the real eſtate. The Court granted a rule to ſhew 
cauſe, with notice to Holmes and Stil/ing fleet, —Stilling fleet aud 


Holmes ſhewed ; iſt, That Stilliug flect was in equal degiee 


with Connor, by the canon and common laws; and, there- 
fore, no mandamus could go, to take away the election of the 
ordinary.—BuT PER Cur. The computation of degrees in 
theſe caſes, muſt be according to the civil law. 2dly, That 
there was a lis pendens in the ſpiritual court, which had com- 
perent juriſdiction of the queſtion, wherein the interelt of 
Mr. Connor was denied, aad now in a courſe of trial. This 
was allowed, if true, to be a futhcient cauſe 3 but the Court 
refuſed to hear affiduvits concerning it, but required a tran- 
{cript of the proceedings; in which nothing more appeared, 
but a general denial of the plaintiff's interett, as is ufual in 
eyery itage of their proceedings, and not of his conſanguinity, 
as ſtated in his own affidavit And therefore the Court, 
without hearing counſel in ſupport of the rule, made it ab- 
folute for the mandamus; upon the ground of its being for 
the adminiſtration only (and not the diftribution), to which 
Mr. Conner was clearly entitied, under the ſtatute; but had 
been kept out of it a twelyemonth, without any apparenc 
reaſon. | 


15 
2 


But a mandamus for adminiſtration to the next of kin will Rex v. Dr. Yay, 
onthe application 
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not be granted if a ſuit bo depending concerning the validity of Loren 
of a will. On ſhewing canſe againſt a mandanms, to be di- Hil. Ter. 


rected to the judge of the Prerogative court of Canterbury, To 3. B. R. 
& Br. 22975. 


commanding him to grant probate of the will of gebb Bidlo- 


: 1Black, Reh. 663, 


ſon, eſq. deceaſed, to Lovegrove. It was objected, that a ſuit 
© is now depending in the Spiritual court concerning the va- 
« lidity of this will.” AND THE COURT were unanimous, 
that where a ſuit is depending in the Spiritual court concern- 
ing the validity of a will, that court has juriſdictiou in the 
matter. And Mr. Juſtice As rod mentioned a cate in this 
court, in Hil. 1738. 12 Geo. 2. Rex v. Dr. Bette/worth, at 
the inſtance of Plunkett, in which it was unamimouily agreed 
by all the four judges { Zee, Page, Probyn, and Chapple), © that 
the pendency of a ſuit in the Eccleſiaſtical court concerns 
ing the validity of a will is a ſuthcient anſwer to a Man- 
© damus commanding the judge to grant probate of it:“ 


and accordingly the return in chat cate, “that there was a 
| „ {uit 
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Rex v. the Cor- 
poration ot Wells, 


Hil. Ter. 


7 Ceo. 3. B. R. 


4 Burr. 1999. 


Pandamug. | 


« ſuit depending before him, and undetermined, concerning 
e the validity of the will,“ was allowed to be a good return 
to the mandamus. | 

A mandamus will lie to reſtore a recorder On ſhewing 
cauſe againſt a mandamus to be directed to them, command- 
ing to reſtore John Burland, eſq, one of his majeſty's ſer- 
jeunts at law, to the recorderſhip, from whence they had re- 
moved him. The facts appeared, in ſubſtance, to be as 
follows: his tenure was, & guam diu ſe bene geſſerit.“ It was 
2 corporation by preſcripiion. The times of holding their 
ſeſſions were ſufficiently aſcertained. The cauſes or ground; 
of amotion were two: Iſt, An improper conduct at the electian 
of members of parliament on the 17th of December, 1765, vis. 
Adminiltering the oath to one Mir. Keate, as returning officer, 
as well as to the mayor, who, they ſaid, was the proper re- 
turniyg officer; and alto refuling to ſuffer the mayor to ad- 
Journ ihe poll to the affize-hall; but continuing it himſelt, 
together with Keate. 2dly, Repcated een e Firſt, 
Retufing to attend at the laſt January ſeſſions, to be hold n 
upon Monday the 13th, though notice was given him * to 


« do ſo;“ and likewiſe, that the ſeſſions could not be holden 


« without him; the mayor being under a neceſſity of being 
% in London, and there being only one other corporation 
« juſtice.” And alſo negleCting to attend at the quarter- 
ſeſhons on the 7th of April: at which he had, indeed, no par- 
ticular perſonal notice © to attend,”* but, nevertheleſs, was 


obliged (as they inſiſted) by his duty to have attended, as it 
was well aſcertained to be the uſual day of holding this ſeſ- 


tion. It appeared, upon the athdavits, that the name of the 
corporation is, “mayor, maſters, and burgeſſes;“ and that 
Mr. Keate was the ſenior maſter, and claimed to preſide at 
the el tion of members of parliament. It appeared that the 
ſerjeant's general reſidence was, and had for. fix or ſever 
years been, in London; that he came down to Wells upon 
occaſion of this election, in December; that the January 
ſeſſions happened whilſt he continued there ; that he did re— 
ceive the notice before mentioned; and that, in fact, he did 
not attend at it; that he was ſummoned to appcar and thew 
cauſe why he ſhould not be removed from his office of re- 


coder; and chat at a corporate meeting, holden at the day 


therein appointed, he was removed. His deſence was, that 
whilſt he was refident at Wells, ke was uicd to attend the 
ſeſſions : and ſince his ret:ding in London, he has generally 
attended hem about once a year. Jhat he now came to the 
place as a voter at the election, and not as a jujitce of peace, er 
recorder, That, as to the ſettions on Monday the 13th of 
January, he (being then in the town) received notice, © that no 
« ſeſſions could be holden on that day, by re:ſon of the illneſs 
« of Mr. Miller, another juſtice, without whoſe preſence 

| | et the 
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the ſaid ſeſſions could not be holden, the mayor being gone 
% to London.” That he, nevertheleſs, ſtayed in town in 
order to attend: but Mr. Miller could not attend, ſtill con- 
tinuing ill, That, as to the ſeſſions cf the 7th of April, he 
was not then in town, nor had notice of it: and that his 
preſence was not effentially neceſſary ; there being a ſufficient 
number of juſtices without him, and their juriſdiction con- 
fined to contempts, &c. and not extending to felonies ; and 
there being no particular bufineſs ordinarily expected to come 
before them. It appeared that Mr. Robert Tudway was mayor 
of Wells; Mr. Keate, the ſenior maſter; and Mr. Paris 
Taylor, theriff of Somerſetſhire. Mr. Taylor, the ſheritf, de- 
livered the precept to Mr. Keate : Mr. Tudway, the mayor, 
demanded it; but Mr. Keate refuſed to deliver it. Mr. 
Tuduway, the mayor, then ordered Serjeant Burland, as re- 
corder, to adminiſter the oath to him /Tudway) as return- 
ing-officer, and gat to Keate. Serjeant Burland ſaid he would 
diſobey that order; and, upon his own motion and propoſal 
(as was alleged), adminiſtered the oath to Keate, as well as 
to the mayor. The mayor thereupon adjourned the poll to 
the aſſtze-hall: but the ſerjeant oppoſed ſuch adjournment ; 
and adviſed and aſſiſted in continuing it where it was. In 


conſequence of which, two diſtinct polls were taken. It 


was [worn that Mr. Serjeant Burland acted there as recorder; 
and many proofs, or ſuppoſed proots, of it were ſpecified, 
PER CURIAM : The queſtion before us is, Whether he 
vas properly amoved; and whether he ought to be reſtored 


« to his office ??? The two general articles charged upon 


jum are, his behaviour at the election; and his non-at- 
tendance at the April- ſeſſions. (For the want of attendance 
at the January-fefſions is given up.) The charge of miſ- 
behaviour at the election is, ſhortly, his adminiſtering the 
oath both to Keate and the mayor ; though the mayor com- 
manded him ro adminiſter it only to himſelf. That the 
mayor having adjourned the poll, the ſerjeant declared his 
opinion, & that the mayor could not adjourn without the 
© conſent of the candidates; and that he continued with 
Keate, taking the poll at the former place. His conduct at 
the election was the principal ground of their amoving him. 
There is no charge at all of any corrupt motive for his 
giving this advice, or doubting of the legality of the mayor's 
preſiding. And it is plain, that it was a fincere opinion; 
becauſe the candidate whom he eſpouſed, riſqued the fate of 
his election upon it; and thoſe who votcd for that candidate, 
did not vote before the mayor and Aeate both, but only polled 
before Keate, Therefore, how erroneous ſcever his advice 
might be, it was plainly his real opinion. He had nothing to 
do at that meeting as recorder; nor was this a Corporate 
meeting. It was a borough by preſcription. The mayor has 
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the return: he might have made it without the recorder, 
But, as recorder, he is a juſtice of peace. Has he then miſ- 
behaved as a juſtice of peace? Two perſons claim the re- 
turn : and both demand to have the oath adminiſtered He 
adminiſtered it to both: Valeat quantum velere poteſt. This, 


ſurely, was no breach of duty of his office. The mayor ad- 


journs the poll. The ſerjeant had nothing to do with the ad- 
journment, but as a voter. He gives his opinion. His 
opinion was wrong. They, who were his friends, ſuffer 
X it. This is no breach of his corporate duty. As to his 
abſenting himſelf from the April-ſeſhons, all the charge is, 
„that he was not preſent at it.“ He ſays, that whilſt he was 
reſident there, he did attend: and fince his reſiding in 
London, he has generally attended about once a year. That 
in April, two juſtices were upon the fpot. "That no parti- 
cular notice was given him, to induce him to go down : and 
that little or no buſineſs occurred when he has attended. And 
there 1s no charge that there was any buſineſs then to come 
before them. There is nocaſe that the barely being once abſent 
1s a forfeiture ; and abſence may be excuſeable. Indeed, a 
general neglect, or refuſal to attend the duty of ſuch an 
office, is a reaſon of forfeiture; a determined neglect, a 
wilful refuſal. But a ſingle inſtance of omitting to attend, 
when no particular buſineſs was expected, nor, in fact, hap- 
pened, is a very different caſe. The law is well laid down 
by Serjeant Hawkins, in treating of offences by officers, by 
neglect or breach of duty. He ſays, © Ir is certain that an 
officer is liable to a forfeiture of his office, not only for 
doing a thing directly contrary to the deſign of it; but alſo 
& for negleCting to attend his duty at all « a4 proper, and 
&« convenient times and places, whereby any damage ſhall 
t accrue to thoſe by or for whom he was made an officer. 
“ And ſome have gone ſo far as to hold, that an office con- 
c cerning the adminiſtration of juſtice or the common wealth, 
&« ſhall be forfeited for a bare non-uſer, whether any ſpeciai 
& damage be occaſioned thereby or not. But this opinion 
« doth not appear to be warranted by any reſolution in _ |; 
cc and the authorities which are cited to maintain it, do not 
« ſeem to come up to it (1).” He refers to ſeveral books 
and caſes in his margin; and agrees with thoſe authorities 
that ſay, © that he who ſo far neglects a public office, as 
« plainly to. appear to take no manner of care of it, ſhould 
« rather be immediately diſplaced, than the public be in 
danger of ſuffering that damage, which cannot but be ex- 
« pected, ſome time or other, from his negligence.” But 
nobody can ſay, or even imagine, that one ſingle abſence 
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(1) See Hawkin;'sP. C. vol. I. c. 66. ſ. 1. p. 167, 168. 
| | from 
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ſrom a ſeſſion, at which nothing of importance was likely to 
happen, can amount to ſuch a neglect of a recorder's office, 
as to make him plainly to appear to take no manner of care 
of ir. It is perſectly conſiſtent with the caſe of Serjeant 
Whitaker, as reported, 2 Lord Raym. 1237, to ſay, “that 
the bare being abſent is not a cauſe of torfeiture.” That 
caſe was an amotion of Serjeant H/hitater, from his re- 


corderſhip of Ipſwich, for non- attendance (amongſt other 


cauſes of amotion) at two diſtinct ſeſſions of the peace, both 
appointed by himſelf, and at a time too when he was (as it 
appears) preſent within the borough. The corporation there 
ſtate (not a ſingle abſence, but two different neglects, at two 
diſtinct ſeſſions), “that he and another juſtice appointed a 
&« ſeſſion to be holden on the 14th of January, 1702, and 
« ifiued a precept to return a grand jury, &c. ; and that the 
« ſeſſion was proclaimed accordingly ; and that he had notice 
« of all the premiſes; and all were ready; and that he, /icet 
& ſolemniter exactus, voluntarily, and without any reaſonable 
& cauſe, abſented himſelf.” And they ſtate another like 
default on the 1ſt of April following; only mutatis mutandis, 
Then they ſlate, in hæc verba, the notice they gave him to 
appear and anſwer why he did not attend and aſſiſt: “ You 
« knowing, that by the charters of this town, no ſeſſions of 
« the peace could be holden for this town, without the actual 
66 preſence of the bailiffs and recorder thereof.” Then when 
he attends, all the reaſon he gives is, © that he expected to 
have been ſent for, when they were ready.“ Plainly, 
therefore, he was in the town: and it is as plain that he 


wilfully and voluntarily neglected to attend. The exceptions 


there taken to the cauſe of forfeiture ſo aſſigned in not at- 
tending to hold a ſeſſion of the peace, were only two: ift, 
« That a ſeſſion of the peace might be holden without 


* him, he not appearing to be of the quorum; and two 


« juſtices of the peace may hold a ſeſſion of the peace. 
« 2dly, Admitting it could not, yet, firſt, they ought to 
« have ſent for him; and, ſecondly, they ought to have 
« ſhewn ſome ſpecial damage to the corporation by the not 
holding the ſeſſions.” It is to theſe two exceptions only, 
that the opinion of the Court is applied : and, therefore, it 
muſt be underſtood as qualified and reſtrained to the ſubject 


then in debate before them. The queſtion was not * how | 


« many non-attendances of a non-reſident recorder ſhould 
« amount to a forfeiture ;** but “ whether his wilful abſent- 
ing himſelf when in the town, was ſo.” It is not argued, 
<« whether his preſence was 2 to the holding of the 
ſeſſion;“ (though it appears upon the return that it was}. 


But it was urged, on the part of Serjeant /hitaker, that 
* admitting it to be ſo, yet — to have ſent for him; 
5 | 2 
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« and alſo they ought to have ſhewn ſome ſpecial damage 
« tg the corporation, by the not holding the ſeſſions.” The 
corporation ſay, * that no particular notice was neceſſary ;” 
and © that he ought to have attended this ſeſſion of his own 
& appointment, being in the town.'”* The opinion of the 


Court is, „that, admitting the preſence of the recorder was 


& not neceffary, by the carter, to the holding a ſeſſions of 
& the peace, yet he muſt attend; for it was the intent of the 
* charter, in making ſuch an officer, that he ſhould aſſiſt the 
corporation in matters of law: and the juſtices of peace, 
& though they had power, yet they might be afraid to pro- 
« ceed to the holding of a ſeſſions without their recorder. 
« And, ſecondly, this office being a public office concerning 
the adminiſtration of juſtice, the officer is bound to attend at 
& his peril : and non-attendance is a cauſe of forfeiture of his 
« office, though no inconvenience enſue by his non-attend- 
& ance. And the difference is between public and private 


La 


Lag 


„ offices. And fo is Co. Litt. 233. a. 9 Cr. 50. Though, 


« as the chief juſtice ſaid, in this caſe the corporation might 
c 


ee 


% and ſo his non-attendance was a damage to them.“ There 
is no doubt that non-attendance is a cauſe of forfeiture : but 


the queſtion is, & what fort of non- attendance.“ The queſ—- 
9 5 9 


tion, in that caſe of Ipſwich, was not, * what ſort of non- 
& attendance,” Serjeant Whitaker appointed the ſeſſion 
himfelf; was then actually upon the ſpot ; and voluntarily 
and wiltully abſented himſelf. A mere being abſent once 


from attending a ſeſion, without any particular circumſtance, 


is no cauſe of forfeiture, In the caſe now before us, the re- 
coider relided in London, and had no particular notice to 
come down to hold it. The corporation have been ſatisficd 
with his former abſence : and he had no particular reaſon to 
attend at this particular time; and there was à ſufficient 
guorum upon the ſpot. Therefore this was not a craſ/a 
negligentia, ſuſſicient to forfeit his office. This opinion is 
warranted by the caſe in 2 Roll. Abr. 155. letter N. pl. 2, 3. 
« A negligent eſcape is no cauſe of forteiture of the office of 
&« marihal : but it he ſuffers ſeveral ſuch eſcapes, it lies in the 
ce difcreion of the Court to ouſt him.“ As in that caſe of 
the office of marihai, one inſtance is not enough to amount 
to a foriciture of the ofkce ; ſo here, a ſingle inſtance, under 
the circumſtances appearing upon the preſent return, ought 
not, in point of law, or common ſenſe, to render this officer 
of the corporation liable to the forfeiture of his franchiſe. 
therefore the mandamus ought to go (1). 


— 


(+) See 2 Saikeld, 467. pl. 5. where the Court refuſed to grant a rule 
2gainft the clerk of a county- court for granting a replevin without tak- 
ing 


be disfranchiſed for negleCting to hold ſeſſions of the peace; 


Yandamus. 229 


A mandamus will lie to reſtore a pariſh clerk, removed Rex v. Eraſmus 
without ſufficient cauſe: for a pariſh-clerk is a tem- NE 
poral officer: he holds his office guamdiu bene ſe geſſerit © 165 Geo. 3. B. R. 
and though the miniſter may have a power of remoy-C-2.'379- 
ing him on a good and ſufficient cauſ:, he can never be 

the ſole judge, and remove him ad lilitum. He muſt Rate to 

the Court a juſt cauſe of amotion.—in this ce, the cauſes 

aligned were, that the clerk had b--ome bankrupt, and had 

not obtained his certificate : that he had been guilty of many 

omiſſions in the regiſter, was actually in priſon at the time 

of his removal, and had appointed a deputy who was totally 

unfit for the office: but the Court fiid, that there was no 

ſufficient reaſon aſſigned in the affidavits upon which they 

could exerciſe their judgment; nor any inſtance of any miſbe- 

haviour of conſequence.—Rule abſolute tor a mandamus. 


Fhere it does not lie. A mandamus will not lie to then 5 
treaſurer of a county to reimburſe conſtables monies ex- 1 ge, 3. B. K. 


pended tor conveying rogues, vagabonds, and diſorderly per-2 Burr. 1197. 


„ ſons.— On ſhewing cauſe againit a rule for a mandamus in 
this caſe, it was inſiſted, that the ſeſſions have a juriſdiction 
to examine into the account of the conſtables, whereas theſe 
. were only allowed by a ſingle juſtice.— On the other hand 
it was contended, that the ſeſſions had not any juriſdiction to 
overhale the conſtables' accounts.—SED PER CUR. They 
are obliged by the act to apply to the quarter- ſeſſions; and 
; tne ſurplus only, is to be paid over; which thews that the 


ſeſſions have a juriſdiction to make deductions. Rule diſ- 
charged. 2 . 

The Court will not grant a mandamus to a miniſterial The A. v. 
officer to pay over money already paid by him under a pro- Shaw, La. Ter. 


) 

; 

) per authority. — The guardians of the poor, in the ſeveral 34 Geo. 3. B. K. 
f 

7 

8 


pariſhes in Southampton, w-re incorporated. by an act, 3 cr. Rep. 549 · 
13 Geo. 3. c. 30. which enables them to raiſe rates for cer- 
tain purpoſes therein mentioned. In 1792 they applicd to 


, parliament for another act to give them greater powers, but 
£ che bill was thrown out by the Houfe of Commons; and on 
e that occaſion they expended 465l. At a meeting of the 
f guardians, held in December, 1792, they made an order on 
t Mr. Shaw, the then treaſurer, to pay that ſum out of the- 
r money raited by them under the tormer act. An appeal was 
it entered againſt this order at the quarter-ſeſſions tor South= 
I ampton, when, no defence being made, che ſeſſions diſ- 


1 


ing a ſurety of the plaintiff to proſecute; as it was a ſingle inſtance. They 


e ſaid that when it grew into practice, they would interpoſe: as if a 

- ſheriff conſtantly ur frequently uſed to let perſons at large Without bail, 

8 then it is an abuſe of his office. | 
Q 3 allowed 1 
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allowed the treaſurer's account with reſpeA to this charge, 
and ordered Shaw, the late treaſurer, to pay over that ſum 
to Biſhop, his ſucceſſor. And a rule was then obtained, 
calling on Shaw to ſhew cauſe why a mandamus ſhould not 
iſſue, commanding him to pay over that ſum to Biſbop, to be 
by the latter received and accounted for as ſuch treaſurer, 


It was ſtated in the affidavits, in anſwer to the rule, that after 


the bill was thrown out by the Houſe of Commons, a majo- 
rity of the guardians, at a meeting, ordered Shaw to pay this 
ſum out of the balance then in his hands ; that he was bound 
to obey their orders ; that he accordingly paid it before notice 
of the appeal; and that he charged it in his account, which 
was afterwards allowed by the guardians of the poor before 


he went out of office. —PEr CURIam : Perhaps there may 


be ſome ground for a criminal charge againſt this perſon : 
if that can be ſufficiently eſtabliſhed, he may be puniſhed for 
it in another mode of proceeding, But this rule cannot be 
made abſolute, The foundation of this rule is, that this 
treaſurer, who is only a miniſterial officer, having a certain 
ſum of money in his hands belonging to this ſociety, refuſes 
to pay it over 5 to the order of ſeſſions. But the 
foundation itſelf fails; for it appears by the affidavits, that 
the money does not remain in his hands, but has been paid 
over by him, under the direction of the guardians of the poor, 
whoſe order he was bound to obey. 


The King 4 So in this caſe, the Court refuſed to grant a mandamus to a 
W. Briftow, miniſterial officer, viz, the treaſurer of a county, to obey an 
Hil. Ter. order of the court of quarter-ſeſſions; the proper remedy, in 


J F-5 10g. Caſe of his refuſal to obey ſuch order being by indictment. — 


A rule was obtained to ſhew cauſe why a mandamus ſhould 
not iſſue to the defendant, as treaſurer for the public ſtock of 
the caſtern part of the county of Kent, commanding him to 
pay to T. Watſon, keeper of the common gaol for the ſaid 
county, the ſum of 251. being part of one quarter's allow- 
ance granted to the ſaid keeper by the court of general quar- 
ter- ſeſſions for the ſaid county, by an order of ſeſſions made 
at Maidſtone on the 29th of April laſt. PER CURIAM: 
It has been often ſaid by Lord Mansfield, that a mandamus 
was a very beneficial writ 3 and that the beſt method of pre- 
ſerving it was to be ſparing in the uſe of it. That caution 
cannot be more properly applied to any caſe than the preſent; 
though there does not appear to be any great difficulty in it. 
This Court have no difficulty, upon a proper caſe laid before 
them, in granting a mandamus to juſtices to make an order, 
when they refuſe to do their duty. But it would be deſcend- 
ing too low to grant a mandamus to inferior officers to obey 
that order; we might as well iſſue ſuch a writ to a con- 
ſtable, or other miniſterial officer, to compel him to execute 
2 warrant directed to him, as to grant this application to the 

| treaſurer 
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ſhould not iſſue, directed to them, comman:ling them to re- 


Pandamus. 


treaſurer to obey the order in queſtion. It was, indeed, 
once made a queſtion, whether the diſobedience of an order 


of juſtices was an indictable offence ; but, ſince the caſe of 


the K. v. Robinſon, 2 Burr. 799. that point has not been 
doubted, — The proſecutors muſt purſue their ordinary re- 
medy by indictment. 


231 


The Court will not grant a mandamus to reſtore a perſon to Rex v. Mayor, 


an office where it is conſeſſed by the perſon that he was rightly ee 


removed, though he has been removed without notice tocf Uxbridge, 


appear and defend himſelf; for, ſhould he be reſtored on that Hil. Ter. 


ground, he might undoubtedly be removed again the next ch, * 


inſtant. 


So alſo in this caſe, a mandamus was refuſed to reſtore to The King v. 


the office of clerk of the Bridge-houſe eſtates in London," May 
though the party was irregularly ſuſpended ; it appearing on 


or, Al- 
and 
Common Coun- 


his own ſhewing that there was good ground for the ſuſpen- eil, of London, 


ſion, if the 8 had been regular.— This was a rule =_ Ter. 5 
28 Geo. 3. B. R. 


2 Ter. Reh. 177. 


calling on the defendants to ſhew cauſe why a mandamus 


ſtore P. Roberts to the office of clerk or comptroller of the 
Bridge-houſe eſtates. It appeared from the affidavits on 
which the rule was obtained, that the office is an ancient 
office for life, quamdiu ſe bene geſſerit, in the diſpoſal of the 


court of common=-council. The _ of it is to ſuperintend 


and take care of certain eſtates which are appropriated by 
the corporation to the ſupport and repair of London Bridge; 
ſome of the eſtates having been granted to them for that ex- 
preſs purpoſe. Roberts was admitted and ſworn into this 
office in 1749, on paying 4000l. to the predeceſſor, and 600]. 
for an alienation fine. * January, 1785, the auditors of 


the city accounts reported that Roberts was a defaulter in his 


accounts for five years preceding, and that there appeared to 
be a very large balance in his hands; on which the corpora- 
tion made an order that his accounts ſhould be laid before a 
committee appointed for that purpoſe in two months, and that 
the balance ſhould be paid to the chamberlain, On the ſame 
day the committee of the city lands reported that Roberts was 
a defaulter in his accounts as city remembrancer, and that 
there was a conſiderable balance in his hands in reſpect of 
that ofice. It likewiſe appeared, upon his own thewing, 
that repeated applications were made to him to deliver in his 
accounts, and frequent indulgences granted to him by the 
committee, till the 19th of May, 1786, when he delivered 
in a brief account, without producing the proper vouchers, 
by which it appeared that he had a balance of about 2000]. 
in his hands in reſpect of the firſtmentioned office. But he 
claimed to deduct 1 500l; out of that ſum in reſpect of certain 
demands which he made as city remembrancer, which were 


not allowed upon this account. That after a peremptory 
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order to produce the vouchers and pay the balance, which 
he acknowledges to be due, and to explain ſeveral parts of 
his accounts, he neglected to pay the bal ince, and wrote the 
following letter to the committee : “ Having, by your di- 
« rections, received a copy of the report to the court of 
&« common-council, bearing date 13th February laſt, with 
« the order made thereon, and having fully conſidered the 
« ſame, I muſt decline anſwering any queſtion upon that ſub- 


« ject,” This refuſal was communicated to the court of 


common council, who thereupon ſuſpended Roberts general- 
ly from the functions, exerciſe, and profits, of his office, with- 
out ſummoning him to attend, or giving him an opportunity 
of making any defence. | 

The Court at firſt doubted whether the office in queſtion 
were of ſuch a nature for which a mandamus would lie. But 
upon further conſideration, and being apprized that a man- 


damus had been granted in the cafe of a ſcavenger, 1 Stra. 


59, they were of opinion that it would lie in the preſent caſe, 


But on this matter's coming on again the next day, As H- 


HURST, J. laid, Notwithſtanding we were convinced of the 
impropriety of Ryoverts's conduct, which would have been a 
reatunable and proper ground for ſuſpending him from his 
oſhee, we entertained tome doubt whether we were not 
bornd to graut a mardamus to reſtore him, as the proceed- 
ings of the court of common-council were not ſtrictly 
regular in fuſpending him. But on looking into the cafes, 
we havoc found one Cactly ftimilar to the preſent ; that is the 
calo of the King v. the Mapor, &c. of Axbridge, which war- 
rants vs to refute this writ, though Roberts were irregularly 
ſripended, We ought not in our diſcretion to grant it in 
this caſe ; it appearing by the afſidavits, on which the appli- 
cation is made, that Roberts's conduct was extremely repre- 
nenlible, For after the court of common- council as well as 
the committce had granted him the greateſt indulgence by 


0 
C 


allowing him further time to make up his accounts and to 
pay the balance, he wrote this extraordinary letter to the 


committee, that he would not anſwer any of their queſtions 
reipecting his accounts. This behaviour was culpable in 
the higheſt degree; for Roberts was not to dictate to his em- 
ployers. Nor is it any excuſe to ſay that this refuſal was 
made to the committee ; they were authoriſed to examine 
his accounts by the common-council ; and ſhall Roberts dic- 
tate to his- maſters to whom they ſhall refer the matter? 
Therefore, till he has made a proper ſubmiſſion and explain- 
cd his accounts, we think we ought not to interfere. What 
eperates very ſtrongly with us is, that this is not a total diſ- 
miſhon, but only a /«fpen/ion from the office, which may be 


vc ſcinded by Roberts's making a proper ſubmiſſion. If in- 


& cd the committee will not accept his ſubmiſſion, and the 
5 | court 


Pandamus. 


court of common- council v il not reſtore him on his ex- 
plaining his accounts in a ſ-uiattory manner, and paying 
the balance, that may be a ſufficient foundation for a further 
application. 1 do not agree with the counſel, who heve 
argued in fupport of the rule, that Roberts has no other re- 
medy ; I am not ſatisfied that he has not two remedies : no 
caſe has been-cited to ſhew thut an aflize will not lie for 
ſach an office as the prefeat ; or that he could not maintain 
an ad ion for money had and received during his ſuſpenſion. 
PER CORIAM.— Rule diſchargec $3? 


A mandamus to a bithop to licenſe a curate of an aug- The King v. the 
Biſhop of Cheſ- 


mented curacy, where there was a croſs nomination, was 


defendant to il:ew cauſe why a mandamus thould not iſſue, 
commanding him to licenfe Milliam Finch to preach in the 
chapel of St. Helen's, which is ſituated in the hamlet of 
Harditaw, in the pariſh of Preſcot, in the county of Lan- 
caſter. It appeared that this chapel had been conſecrated 
from time immemorial, and that the ufual offices of the 
church had been conitantly performed therein. It alſo appear- 
ed to have been twice augmented by Queen Anne's bounty. 
The right of appointing to the curacy was claimed by two 
ſeveral parties. One of theſe were certain feoffees or truſ- 
tees, in whom the chapel, chapel-yard, and other grounds 
belonging to the fame, were liated to have been veited for 
many ages pait, and who have been elected from time to 
time by each other. It was allo ſtated that a majority of 
ſuch feoffees have conſtantly appointed a curate to officiate 
in the chapel, who has always received the profits thereof 
without any inſtitution or induction from the ordinary; the 
truſtees having held it as a Conative before the augmentation, 
Thar ſince that time the curate ſo appointed by them has 
always applied tor and had a licenſe from the ordinary to 
preach and officiate in the ſaid chapel. That on the 26th 
of December 1785, V. Finch was nominated curate to the 
ſaid chapel by a deed under the hands and ſeals of a majority 


The King v. the Mayor, Sc. of London, Hil. 6 Geo. 2. B. R. On a rule 
to ſhew cauſe why a mardamyus ſhould not be directed to the defendants, 
commanding them to refiore SHE to the effice of cerk or ſin g of the 
ety works. The affidavits in ſupport of the rule ſtated, that 7s was an 
ancient and public office ; that there were fces and profits bel-mging toit; 
that Smith had purchaſed the office for 600l. and had been «ppointed 
quam diu bene ſi prfferits The Court after cauſe thewn were of opinion, 
that though from ſome of the circumſtances it appeared to be like a pri- 
vate office, yet as the aihidavits, which ſhewed it to be a public one, were 
not dented, a ius ought to be granted that they might be the better 


able to judge on the return, 2 Ter. Rep. 182. n. 3. But it appeared, 


likewiſe, that the party on his appointment takes a particular oath of 
office, and likewiſe the oaths to government. 


of 
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; F ter, Mic. Ter. 
refuled; becaute the party had another ſpecific legal remedyag. Ge. z. B. R. 


by guare impedit,—A rule had been obiained, calling on the x Ter. Rep. 396. 
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of the feoffees, which was preſented on the 6th of May fol- 
lowing to the chancellor of the dioceſe of Chefter, who was 
appointed in the abſence of the biſhop to grant licenſes 3 but 
that the chancellor, and the biſhop, to whom a ſimilar ap- 
plication was afterwards made, ſeverally refuſed to grant 
ſuch licenſe. The other claimant was * Serwel, vicar 
of the parith of Preſcot, who, by a deed under his hand and 


Teal, dated the 3iſt of March 1786, appointed Fohn Barnes 
to the ſaid chapel, who, on the firſt of April in the ſame 


year, requeſted the chancellor of the dioceie and the biſhop 
to grant him a licenſe, who ſeverally declined it. The feof- 
fees and the vicar ſeverally — caveats in the biſhop's 
Court againſt each other's claims. In anſwer to the preſent 
application, it was ſworn by the chancellor of the dioceſe of 


Cheſter that the ſaid chapel had always been deemed and 


conſidered as ſubject to the eccleſiaſtical juriſdiction of the 


ordinary or biſhop of the dioceſe. And as a ground for the 
court to refuſe this application, it was ſtated that the ſaid 
chapel, having been twice augmented by Queen Anne's 
bounty, is now conſidered by virtue of the ſtatute 1 Geo. 1. 
ſt. 2. c. 10. (1) as a perpetuat cure and benefice, ſubject to 
lapſe as a preſentative living; and that the right of nomina- 
tion thereunto is become grantable and recoverable, and the 
incumbency thereof liable to be determined by the like me- 
thods as the preſentation to or incumbency in any vicarage 
preſentative. And that, in conſequence of the two above- 
mentioned claims, the chapel having become litigious, the 
biſhop haddeclined granting a licenſe. That, at the time when 
the above nominations were tendered to him as chancellor of 
the dioceſe, he informed the reſpective candidates, that in caſe 
due ſteps were not taken within the uſual time to prevent it, 
the ſaid curacy would lapſe to the biſhop or ordinary of the 
dioceſe.— PER CURIAM : It is not neceſſary for us to decide 


the point, whether a lapſe can incur in this caſe; neither is 


there any queſtion whether this Court is bound in point of 
law to grant a mandamus : but the only queſtion is, whether 
we will in our diſcretion grant it: and it ſeems that we are 


not bound to grant the writ. Then if we are not bound to 


do ſo, what reaſons have been urged to induce us to grant 
it? We will not, unleſs we think the biſhop has acted 
wrong. As there were croſs nominations, the biſhop was 


not bound to decide which of the contending parties had the 


® By 1 Geo. 1. c. 10. ſ. 6. it is enacted that in caſe ſuch augmented 
cures be ſuffered to remain void for the ſpace of fix months, without any 
nomination of a fit perſon to ſerve the ſame, by the perſon having the 
right of nomination thereto, to the biſhop or ordinary, to be licenſed for 
that purpoſe, the ſame ſhall lapſe to the biſhop, &c. according to the 
courſe of law uſed in preſentative benefices. 


better 


. 
L 
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better title: and if he did not take upon himſelf to decide 
that queſtion, he might equally be bound to grant a licenſe 
to both; in which caſe the parties would be conteſting for 
the poſſeſſion of the pulpit. Therefore it was more fit and 


proper that he ſhould withhold his licenſe till the right was 
determined. Now, in the caſe of the King v. the Biſhop of 


Carliſſe (1), there was no croſs nomination : the dean only 


claimed a negative. There is a diſtinction therefore between 
that and the preſent caſe. And it is not contended here but 
that either party has another remedy to enforce his right. In 
the caſe of a donative, the party is in full poſſeſſion immedi- 


_ ately on the nomination and, if any other perſon takes the 


rents and profits, he may maintain an action for money had 
and received. And beſides each of them has a ſpecific remedy 
by quare impedit; and this licenſe would not forward him, to 
whom it is given, in the proſecution of ſuch right. Therefore 
we are not bound to grant this mandamus, but it 1s a matter 
of diſcretion z and there is no difference between this caſe 
and that of the King v. the Biſhop of Cheſter (2). In ancient 


caſes the grounds on which this Court has granted or refuſed 


a mandamus are not explicitly ſtated : but during the time 
Lord Mansfield has preſided here, he has taken great pains 
to ſtate particularly the grounds on which this Court will 
either grant or refuſe ſuch writs. He has always ſaid, this 
Court will not interpoſe by granting a mandamus, unleſs the 
party making the application has no other ſpecific legal remedy. 
It muſt be a legal and a ſpecific remedy. Some cafes have 
been mentioned at the bar, where the Court granted a man- 
damus even though the party had another ſpecial legal re- 
medy, ſuch as an afſize for office. But thoſe offices have 

enerally been ſuch as are created by letters patent ; and it 
is peculiarly the duty of this Court to ſce that the powers 
created by the king's charters are properly exerciſed. Be- 
ſides the Court have ſaid, in anſwer to thoſe particular caſes, 
that though the party had a remedy by aſſize, yet it is now 
obſolete, and therefore they have made an exception in thoſe 


(1) 2 Burn's Ecc. Law. 103. In the year 1752 and 1753, a diſpute 
happened in the cathedral church of Carliſie about rhe dean's negative 
power in conferring benefices. Mr. R::5ardſon was nominated by the 
chapter to the perpetual curacy of St. Cnthbert's, Carlifle, The dean 
entered a caveat, and the biſhop refuſed to :dmit and licenſe him. 
But the court of B. R. granted a maudamus to the biſhop to admit and 
licenſe the curate. 

(2) In the King and 27 157 Cheſter a ſimilar motion was made on the 
part of the abe of Troutbeck for a mandamus to compel the 
biſhop to licenſe a curate, which he had refuſed, becauſe there was a 
contrary claim ſet up by the rector of the pariſh. But the Court re- 
fuſed the writ, becauſe the parties had another remedy, namely oy quare 
impedit, 1 Ter. Rep. 398. ; : 
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inſtances; It is true, as the counſel for the rule have ſaid, 
that if the biſhop were compelled to grant his licenſe, it 
would enable the party licenſed to maintain an action for 
money had and received, to recover the profits of the curacy, 
which he would not perhaps otherwiſe do : but even if that 
were doubtful, it is no ground for the Court to grant a 
mandamus, becauſe the party has another remedy by guare 
impedit. = Rule diſcharged. And the Court deſired it to 
be underſtood that, as two different applications had becn 
made for a mandamrs to a biſhop without a good founda- 
tion, if a {unilar one were made in future on the ſame 
ground, they would diſcharge the rule with co/75. 


The King . the The Court will not grant a mandamus to a biſhop to 


Piſhop of Lon- 
don, Tr. Ter. 


licenſe a lecturer, without the conſent of the rector, where 


26 Geo. 3. B. R. ſuch lecturer is ſupported by voluntary contributions, unleſs 
1. Ter. Rep. 331-an immemorial cuſtom to elect without ſuch conſent be 


The King v. 


Field (the rector) 


ſhewn.—FoR PER CuRIam : Nothing is fo clear as that 
no perſon can uſe the pulpit of a rector unleſs he conſent ; or, 
in others words, no man can be a ledturer without ſuch con- 
ſent. But if there has been an immemorial uſage, the law 
ſuppoſes that there was a good foundation for it. If the 
lectureſhip be endowed, that affords a ſtrong argument to 
ſupport the cuſtom, and to ſhew that it had a legal com- 
mencement. When an application is made for a mandamus, 
and the queſtion turns upon a cuſtom which the parties liti- 
gating deſire to have tried, the Court will grant the writ for 
that purpoſe, or they will direct an iſſue to be tried. But, 
in ſuch caſes, a foundation muſt be laid before them, and 
they muſt ſee that there is ſome ground for the application. 
It will not be granted merely for aſking. In the preſent 
caſe there is not a colour for it; the leftureſhip is not endow= 
ed, it depends upon a voluntary contribution. All the evidence 
tends to prove that the conlent of the rector has always been 
obtained. The only entry produced is in 1708 3 and, even 
in that inſtance, it appears from the bithop's books, that the 
rector had given his previous conſent to the candidate's 
ſtanding tor the lectureſhip. And no inſtance has been 
produced, in which a licenſe has been granted without the 
rector's conſent. 


So alſo in this caſe, a mandamus to the rector to certify to 


rl. the Church. the biſhop the election of a lecturer was refuſed; there 


wardens of the 
United Pariſhes 
of St. Ann, St. 
Agnes, and 
Zachary, Hil. 
Ter. 31 Geo. 3. 


B. R. 4 Jer. Ref. 


125. 


eing no immemorial cuſtom in the pariſh for the lecturer 

to uſe the pulpit without tlie rector's conſent, and the lec- 
turer being paid out of the peor-rates.—On a rule calling on 
the defendants to ſhew cauſe why a mandamus ſhould not 
fue, commanding them to grant their certificate to the 
biſhop of the election of Mr. Love to the lectureſhip of this 
pariſb, in order that the biſhop might licenſe him. There 
was 
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was no endowment for the lecturer, but he received a cer- 
tain ſum from the pariſh-officers out of the money raiſed 
by the poor rates. And it was objected on the authority of 


Ki. v. the Biſhop of London that the rector could not be com- 


pelled to conſent to the election, the lecturer being ſupported 
by voluntary contributions, and there being no immemorial 
cuſtom to elect without his conſent. —PER CURIAM : This 
is an application for a writ of mandamus in order to enable 
the party applying to eſtabliſh his right to ſome permanent in- 
tereſt : but it now appears that the object of contention is 
not an intereſt of that nature. No perſon can ute the pul- 
pit without the rector's conſent, unleſs there be an imme- 
morial cuſtom for it : where there is ſuch a cuſtom, it is 
binding on the rector, as it ſuppoſes a conlideration to him. 
In ſuch a caſe the right of the lecturer partially ſuperſedes 
the right of the rector. But in the preſent caſe there is no 
ſuch cuſtom ; and the emoluments are not permanent z they 
depend on voluntary contributions, being taken out of the 
pocr-rates, and have commenced within the time of legal 
memory : there 1s therefore no right ſtated in the party 
which can be the ſubject of legal contention. 

In this caſe a mandamus to admit a veltry clerk was 
refuſed. -On ſhewing cauſe againſt a mandamus, com- 
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manding the defendants to admit one Penfold to the office of The King v. the 


veſtry clerk of their pariſh, on an afhdavit of his election, 


Churchwardens 
- o * . of Cr d n 
it was objected that this was not the ſubject of a man- r. ä K 


damus, becauſe this was not an office known to the law. 34 Geo. B R. 
Ax D PER CURIaM: This is not a fixed permanent? 1% NH. 713 


office, for which a mandamus will lie. It depends altogether 
on the will of the inhabitants, who may elect a different 
clerk at each veſtry. Neither is any falary annexed to this 
ſituation : if the fees are to be paid out of the poorerates, 
there is an end of all preſcriptive right to it. With regard 
to the ſuppoſed agreement made by the pariſhioners that this 
ſhould be an annual office, it could not be obligatory longer 
than the parties choſe to fulfil it ; for it might be revoked at 
the next veſtry. This is an office merely of a private na- 
ture; and if a mandamus were to be granted to reſtore to 
the office of veſtry clerk, we ſhould ſoon expect to hear of 
an application for a mandamus to reſtore to the office of a 


— 


toll- gate keeper of a turnpike road. The King v. the 


In this caſe a mandamus to the churchwardens to make a Churchwardens 


ſiaſtical juriſdiction. 


church rate was refuſed, it being a ſubject purely of excle-o 


2 tn . Tx; Fo, 
The Court will not grant a nandamus to the Bank to 33 Geo. 3. B. R. 


transfer ſtock, becauſe there is a remedy by an action on the 5 7%. Rep. 364. 


caſe, if they refuſe.— This was an application for a man- The King, on 


permit the proſecutors to transfer Io. Bank ſtock, as hav- 


damus to be directed to the defendants, commanding them to the proſecution 
ot Parbury and 


another, execu- 
Ing tors of Dawes v. 
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the Governor 


and Company of 


the Bank of 
England, 

Mic. Ter. 

21 Geo. 3. B. R. 
2 Doug. 253. 
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ing been the property of their teſtator. The teſtator had by 
his will bequeathed to his kinſwoman “ Lydia Fennymore, if 
& living al the time of his deceaſe, 1000ol. bank ſtock.”” Upen 
the teſtator's death, the proſecutors proved his will, and ap- 
plied to the bank for leave to transfer the 1000]. which was 
refuſed, unleſs they ſhould produce a certificate of the death 
of Lydia Fennymore, who had been placed in the Foundling 
Hoſpital, and where they found, by the books, and regiſters, 
ſtrong evidence of her death, and that ſhe died before the teſ- 

tator ; which certificate the governors of the Hoſpital re- 
fuſed to grant. For the Foundling Hoſpital, it was ſaid, 
that, as the legacy to Lydia Fennymore was lapſed, and 
there was reaſon to believe the teſtator was a baſtard 
(which however was not ſworn to), or at leaſt, that no next 
of kin could be found, and as the executors, having legacies, 


could take no beneficial intereſt, and it was not pretended 


there would be any debts to be paid, they were adviſed that 


the money belonged to the crown; that, upon this, they had 


applied to the Treaſury for a grant of it, for the benefit of 


the Hoſpital, which application they had reaſon to think 
would be ſucceſsful; that, under theſe circumſtances, the 

had not choſen to facilitate the transfer of the ſtock, thinking 
it ſafeſt in the hands, and under the protection of the Bank. 
—PERr CURIAM: When there is no ſpecific remedy, the 


Court will grant a mandamus that juſtice may be done. But 
where (as in this caſe) an action will lie for complete ſatiſ- 


faction equivalent to a ſpecific relief, and the right of the 
party applying is not clear, the Court will not interpoſe the 


extraordinary remedy of a mandamus. This is not a clear 


caſe. It appears, on the face of the will, that the executors 
have no beneficial intereſt. If the teſtator was a baſtard, 
the King is the next of kin. Here neither any perſon 
claiming as next of kin, nor the crown, are before the 
Court. Notice has been given to the Bank not to permit 
the transfer. The Bank is therefore in the nature of a 
ſtake- holder only. The real queſtion is between the crown 
(or the Foundling Hoſpital as ſtanding in the place of the 
crown) and the executors of Dawes, the proſecutors of this 
rule.— Rule diſcharged (1). 

1 A man- 


** ** — 


(1) A ſpecial action of aſſumpſit was afterwards brought by the exe- 
cutors, againſt the Governor and Company of the Bank, which was 
tried before LORD MANSFIELD, at Guildhall, at the Sittings after 
Hilary Term, 21 Geo. 3. Upon the trial, it was admitted that Hydia 
Fennymore died in the Foundling Hoſpital, in the teſtator's life - time; 
and it was proved that Dates was reputed to be a natural fon, and that 
he had no next of kin. It alſo appeared, that the Foundling Hoſpital 


had ſucceeded in obtaining a grant from the crown of the ſtock in queſ- 


tion. A verdift was found for the plaintiffs, but with leave to move the 


Court 
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A mandamus will not lie to compel admiſſion to the de- The King v. the 
gree of barriſter. The only mode of relief is by appeal to Benchers of 


the twelve judges, who have a domeſtic juriſdiction over the 


Gray's Inn, on 
the proſecution 


inns of court.— PER CURIAM: The original inſtitution of of William Hart, 
the inns of court no-where preciſely appears, but it is cer- Ea. Ter. 
20 Geo. 3B.R. 


tain that they are not corporations, and have no conſtitution 
by charters from the crown. They are voluntary ſocieties, 
which, for ages, have ſubmitted to government analogous to 
that of other ſeminaries of learning. But all the power 
they have concerning the admiſſion to the bar, is delegated 
to them from the judges, and, in every inſtance, their con- 
duct is ſubject to their control as viſitors (ſee Dugdale's 
Origines Furidiciales). From the firſt traces of their exiſt- 
ence to this day, no example can be found of an interpoſition 
by the courts of Weſtminſter-hall proceeding according to 
the general law of the land; but the judges have acted as in 

a domeſtic forum. The only caſe in which an attempt was 
made to proceed in this court is reported in March (1). 
One Booreman, a barriſter of one of the Temples, having 
been expelled, he applied for his writ of reſtitution, but 1t 
was denied, © becauſe there is none in the inn of court to 
* whom the writ can be directed, for it is no body corpo- 
rate, but only a voluntary ſociety, and ſubmitting to go- 
« vernment; and the ancient and uſual way of redreſs for 
any grievance in the inns of court, was by appealing to 
the judges.” In Townſend's caſe, reported by Sir Tho- 
mas Raymond (2), it is aſſumed, arguendo, that no manda- 
mus will lie to the inns of court (3). The firſt reaſon ſtated 
in March is not the true one. The ſecond is the true rea- 
fon. The true ground is, that they are voluntary ſocieties 
ſubmitting to government, and the ancient and uſual way of 
redreſs is by appeal to the judges. There has been a very 
late inſtance where this method of appeal had the ſanCtion 
of all the judges, © The firſt day of Hilary Term, an ap- 
peal of one Maurice Savage againſt an order of the bench- 
ers of Lincoln's-Inn, which reſcinded an order for his call 
to the bar, made about four or five days before, on the 
ground of miſrepreſentation or ſurpriſe, was heard by all 
the judges in Serjeant's-Inn-Hall. The judges, being at- 
tended by the treaſurers of the two ſocieties of Lincoln's- 
Inn and the Middle-Temple, and examining the under-trea- 


Court, that a nonſuit, or verdict for the defendants, might be entered. 
Accordingly, in Eafter Term, 21 Geo. 3. the Attorney-Geueral ob- 
tained a rule for that purpoſe. But pending the rule a compromiſe took 


place. 

(1) Booreman's caſe. 

(2) B. R. H. 14 & 15 Car. 2. Raym. 69. a 

(3) S. P. recognized by Pemberton, chief juſtice, in the cafe of Rex v. 


_ the Gollege of Phyſicians, B. R. H. 33 & 34 Car. 2. 2 Soo. 178. 
| | ſurers 
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ſurers of each (not upon oath, for they proceeded as viſitors), 
and the circumſtances of the charge fully 3 and, 
after hearing Savage in ſupport of his appeal, who did not 
examine any one to vary the facts, declared their opinion 
that the call to the bar appearing to have been obtained by 
ſurpriſe, and the bench of Lincoln's-Inn having proceeded 
immediately to annuh it, the appeal ſhould be diſmiſſed (1).“ 
The conſ:quence of all this is, that we are all of opi- 
nion, that no rule {ould be made for a mandamas ;. but, it 
there is a ground for it, the party muſt take the ancient 
courle of applying to the twelve judges (2). - 
The King v. the But a mandamus to admit a recorder was refuſed in this 
Mayor of Col- caſe, becauſe there was a recorder de facto, and the party 
jones *g 1 ER had another remedy by guo Warrants ; though both of them 
z Ter. Rep. 2 5% Claimed under the fame cection.— A mandamus having been 
moved for to be directed to the deſendant, commanding him 
to admit Mr. Grimbsd to the office of Recorder of Col- 
cheſter, It appeared that the preſent application was made 
for the purpoſe of trying the merits of an election, on the 
ground that the mayor had refuſed ſeveral legal votes given 
for Grimuod, and improperly admitted others given for 


— 


(1) A year or two afterwards, Savage having appeared as a witnefs p 
in a cauſe at Glouceſter, one of the countel obſerving vpon his evidence, t 
mentioned the circumſtance of his having been called to the bar, and 


the ignominy with which he had afterwards been diſbarred. For this t 
Savage brought an action, declaring as a barrifter, and ſtating the t 
| words to hase been, “ Te 75 tve Mr. Savage who Tas called to the bar ſ 
«7 1776, and was aflerwards frandalo/ly Aripped of bis gown,” and n 
f that they were ſpoken with an intent to injure him in his profeſſion, 
j The defrndavr pleaded not guilty, and alfo three fpecial pleas of juſtifi- * 
1 cation, Khereln were fat forth, the conſtitution and regulations of the be 
| inns of court, retpeciing the call of barriſters, and the different pro- ar 
| ceeding and orders of the Middle-Temple and Lincoln's-Inn referred CC 
4 to in the aboys report. And on trial of the cauſe the plaintiff proved 20 
| the wordz, and produced a book uf the ſcciety of Lincoln's-Inn contain- 
ing the order of his call, which, from the neglect of the officer of the bes 
fociety, had not been expanged ; and the defendant produced another ret 
book containing the order annuiling the former, and the jury found a wa 
verdict for the defendant. | ma 
| | (2) Haid, afterwarde, applied by petition of appeal to the twelve wh 
| judges, ani on the 15th uf November, M. 21 Geo. 3. he was heard by l 
| countel, and it appeared that he had becn diſcharged by an inſolvent act, to | 
but a certificate was laid before the judges from the treaſurer and deli 
benchers of Gray's-Inn, in whica they ſet forth, that they had not re- the 
fuſed to call him to the bar merely becauſe he had been diſcharged by _ the 
an inſolvent act (although they ſtated that the ſociety of Lincoln's-Inn N 
had been of opinion that zu7 was 2 ſufficient cauſe), but, becauſe it ap- then 
peared to them from a memorial of his own (which he had alſo laid — 
before the judges), that he had knowingly become ſecurity for money - (x 
borrowed by others, to a much greater zmount than he was able to an- MW azo f 
{wer, and for other circumſtances of his life mentioned or alluded to in (s 
the certihcate.— The judges were unanimous in dilmifling the petition. dra 
; Smithics, V 


Paf\damus. % 1 | | 
| 


Smithies, the other candidate, who was afterwards admitted 
and ſworn into the office. The rule was oppoſed in the firſt 
inſtance, on the ground that the Court ought not to grant a | | 
mandamus to admit Grimwood to an office which was not — 
vacant before the validity of Smithzes's election was queſtion- 1 
ed in a guo warranto information. Ax D THE CoURT were 
clearly of opinion, that it was a deciſive anſwer to this appli- 
cation for a mandamus, that there was another remedy by an 
information in nature of a quo warrants, by which the title of 
the officer in poſſeſſion could be tried as well as on a manda- 
mus. And the conſequence of granting the rule would be, | 
that a ſecond perſon would be admitted to an office which is A 
already filled by another, both claiming to be duly elected. 1 
Therefore the rule for a mandamus was refuſed; and a rule 
was granted to ſhew cauſe why an information, in nature of 
a quo warranto, ſhould not be tiled againſt Smethzes. 


Return of a mandamus.]—A return to a mandamus filed Rex v. Holmes, 
after death of party who made it ought to be taken off the _—_— WY 
hile.—lt was moved to take off the file the return to a manda- ; Geo. 3. B.R. 
mus directed to the defendant Holmes, commanding him to3 Burr. 1641. ; 
reſtore Edward Leatherbarrow (1) to the office of an in- 1 
burgeſs of Wigan, on an affidavit “ that Holmes was DEAD | | 
at the time of the return being filed.“ PER CURIAaM: It | 
turns upon this, © Whether the Court could have admitted ia 
the return to have been filed, if the fact had been diſcloſed to 
them,” It is a return of an act really done; and the per- 
ſons commanded to be reſtored ought not to loſe their right, 
merely becauſe the mayor did not file the return; therefore, it 
weighs have been a mere matter of form, F the mayor had 
been alive. The queſtion is, Whether his death makes 
any difference?“ Convidtions are never drawn up, till ſome 
occaſion calls upon the proſecutor to draw them up (2). 
—CURIA ADVISARE VULT. The opinion of the Court 2 
was now moved for. Mr, juſtice WirLMoT—l think this ; 
return ought not to ſtand upon the record. The mandamus | 
was moved for, as of courſe, and was directed “ to the 
mayor” alone. I think it ought to have been directed to thoſe 
who had power to return it; if ſo, the writ and return ſeem 
to be a nullity : bur I do not go upon that. The writs were 
delivered to the mayor in 1759; he called a common-hall ; 
the common-hall reſtored the perſons named in the writs z 
the mayor then figned a return, © that he had reitored 
| them ;”* in July, 1760, he delivered this return to Halt Lee, 


N 4 

255 (x) The mandamus iſſued in 1759, and Holes died about three years 

- ago. : | 
1 (2) But this practice is erroneous ; for it is the duty of magiftrates to 
draw up convictions, and return them to the ſeſſions, : 

7 Vor. IV. R | their 
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their agent: the mayor died in 1762; in Trinity term, 1704, 
the writs were filed. — The queſtion is, Whether age 


ought to have been filed after the mayor's death, under theſe 

articular circumſtances 7” —Tf the return ought not to have 
en received, it ought to be taken of the file.— In general, 
every return is ambulatory, and in the breaſt of the perſon to 
whom the writ is directed, fill it is filed. Signing is not ne- 
ceſſary, nor material. The only way of getting off of a re- 
turn is by an action or an information againſt the perſon who 
returns it. There was a caſe in M. 7 Geo. 2. Rex v. Wilkes, 
in Calne, which went upon this principle, “that it can only 


be controverted by action or information, F it be once re- 
ceived.” But this man was dead before it was received. 


Though this mandamus is directed to the mayor only, yet he 
himſelf underſtood the return to be made with the conſent f 
the corporation or common- hall. This return, if it ſhould ſtand, 


may be urged as a concluſive evidence, not only © that it was 


made by him,“ but alſo “ that it was made with the conſent 
of the corporation.*” So that, if it is permitted to ſtand, it will 
preclude the entering into the queſtion, © Whether it was 
with or without the conſent of the corporation?“ for, this can 
never be diſproved by any evidence: the queſtion cannot be 
inquired into, either directly or collaterally. It cannot be 
examined in any action or information againſt him, being 
dead before it was received. As long, therefore, as this re- 
turn ſtands, the queſtion, + Whether the reſtoration was or 
was not 207th the conſent of the corporation?“ is bound down, 
and can never be entered into: for no evidence can new be 
received to controvert this fat of the corporation's conſent. 
And as it may be applied to this purpoſe, I therefore think the 
return ought to be taken off the file. If ſuch intention be 
waived, and that queſtion lies open, it may anſwer my difficulty. 
If that queſtion is left open, I am entirely ſatisfied. 
[The attorney-general offered to come into any rule for leaving 
that queſtion pen. Mr. Serjeant Aſpinall- But, nevertheleſs, 
ether people hereafter may make that uſe of it.) Lord MaNs- 
FIELD— Undoubtedly, that queſtion ought to be left open.— 
Mr. Dunning continued to inſiſt on the return being taken off 
the file, and offered to admit the fact & that the mavor himſelf 
did make ſuch a return.” Lord MansFitLD and Mr. 
Juſtice WILMOT If a returning officer was to die imme- 
diately after ſigning a return and before the filing it, the 
Court might direct an iſſue to try the validity of it. Mr. 


Juſtice WiLMoT—The reaſon of the caſe which has been 
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cited about tie biſhop's certificate is, that the ſucceeding 
biſhop may have abſalved the man; and, therefore, the certi- 
ticate muſt be ſigned by the ſucceſſor.” I conſider this re- 
turn, noto, as ſtanding upon the admiſſion of the proſecutors of 
the writ, “that no other uſe ſhall be made of it than mm 

| that 


* 
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that the mayo1 did reſtore him in fact, without prejudice to 

the queſtion concerning the /egality of this reſtoration, or en- 

tering into the queſtion about the corporation's concurring 

with him or not. Lord MAansFiELD—Let this be taken 

down, as by the conſent of counſel on both ſides, in all the 

cauſes, | f 3 

A returu to a mandamus to admit, or ſhew cau e to the con- V6 v —— 

trary, may ſhew one or more or any number of cauſes, pro-FIten, elq. 
vided they be conſiſtent. On a return to a mandamus directed ey ig BR. 
to the defendant, fteward of the court-'cet of the borough of, B. 2041- 
Morpeth, commanding him to admit and ſwear Foſeph Wright | 
a freeman of Morpeth. It ſet forth two cauſes, and it was 
objected, on behalf of the proſecutor, © that it was DOUBLE, 

and therefore bad.” Lord MansFriELD, Ch. |.—l fee no 
doubt upon this caſe ; here is a duplicity in the writ, which 
requires a duplicity in the return. Ihe writ ſtates © that 

he was duly elected, and that he thereby became entitled to 
be ſworn,” The anſwer is, “ that he was net duly elected; 

and further, “ that he was not entitled to be ſchorn in, becauſe 

he has not been previouſly approved of by the lord of the 

manor, which is eſſentially neceſſary, according to a cuſtom 

which the ſteward ſets forth, to be done before he can be ad- 

mitted and ſworn.” — The proſecutor's argument would {trip 

him of one half of his caſe : he has two deciſive anſwers, and 

why ſhould he be obliged to give up ee of them!? He is com- 
. manded to admit and ſwear him, or ſhew cauſe to the con- 

trary. And he thews a good reaſon for not admitting and 
ſwearing him; he ſays, this perſon was neither elected nor ap- 

proved; both which qualifications were eſſentially neceſſary. 

Where a man has two conclulive anſwers, it is contrary to 

every principle of juſtice to confine him to one of them alone: 

'tis a rule which never ſhould have been received; and the 
legiſlature have ſet it right, by opening the defence, and ad- 

mitting the defendant to plead ſeveral pleas (ſee 4 & 5 Ann. 

c. 16.Y 4). The proſecutor cannot be ſurpriſed, for both 

cauſes are ſpecified to him in the return: and as to the 
diſtraction of the attention of the court or jury, this is as 

much an objection to taking ſeveral iſſues on mandamuſes. 

And the authorities, as well as the reaſon of the thing, are on 

this ſide of the queſtion. Mr. Juſtice 'Y aTEs—Several 
conſiſtent cauſes may be returned to a mandamus : the num- 

ber of them makes no difference. Mandamuſes are diſtin- 
guiſhable from the caſe of civil aCtions.—Civil actions con- 
cern private rights between party and party: in civil actions 

nothing is in queſtion wherein the pubiic is concerned: and 

the detendant muſt, in theſe private caſes, know his own de- 

tence, and upon what foot he is to put it. But in a mandamus 

relating to a public office, the queſtion is, Whether the 

perſon Gught or ought not to 10 admiited to the pihce *? And 
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if he can be ſhewn to be an uſurper, the Court will not admit 
him, for they ought not to admit an uſurper: but if he has a 


right, he ought ro be admitted. The queſtion here is, 


„Whether, upon the whole matter, he ought to be admit- 
ted? The ſteward 1s, by this writ, commanded either to ad- 
mit, or to ſhew cauſe why he does not ; and he may ſhew 
one or more cauſes, provided they be conſiſtent : theretore 
this is diſtinguiſhable from pleas to civil actions. Mr. 
Juſtice AsTon— The return is good, where*®it anſwers the 
ſuppoſal of tlie wit. This writ charges the ſteward crimi- 
nally ; it charges him with refuſing to admit and ſwear this 
Mr. Wright, well knowing the premiſes, but having ns regard 


fer the duty of his office in that behalf; ſo that the ſteward is 


charged as criminal in that he did not admit and ſwear him : 
and being ſo charged with a breach of his duty, he may re- 
turn as many conſiſtent anſwers as he will: and this anſwer 
is conſiſtent, for it directly follows the ſuppoſal of the writ. 


Mr. Juſtice HEwzTT — This being a matter of a public 


nature, differs from private civil cauſes. If the ſteward might 
not return ſeveral cauſes, where there really are ſeveral good 
objections to the proſecutor of the mandamus, an uſurper 
might be admitted into a public office, which he has no right 
to. There is no authority to warrant the objection : the au- 
thorities are on the other fide. Therefore he concurred in 
holding the return to be ſufficient. Per Cur. unanimouſly, — 
Return allowed. | - 
Rex +. The A return to a mandamus to reſtore Lewis Cogan into the 
Caurchwardens place and office of ſexton was, that & L. C. was not, accord- 
of Taunton St. : ; - ” 
mes, ing to the ancient cuſtom of the ſaid parith, duly elected; 
5 Ter. and further, that there was “ an ancient cuſtom in the pariſh 


16 Geo 3. ER. to remove their ſexton at pleaſure, and that, in purſuance of 


K cuſtom, and agreeably thereto, they had actually re- 


moved him.” PER CURIAM: The return mutt be al- 
lowed; there is no repugnancy in it: if he was not duly 
elected; he has no right to be reſtored: but whether duly 
elected or not, they ſhew a right by cuſtom to remove him at 
pleaſure, and that they have done ſo : there is no repugnancy 
N in ſaving that he was not duly elected; but that being in fact 
elected, they had, according to an ancient cuſtom, removed 
him from the office. 
The King 2. So in this caſe it was held that, if a return to a mandamus 
The Mayor, & c. conſiſt of ſeveral independent matters not inconſiſtent with 
or Cambridge, : 1 2 
Ea. Ter. each other, but part of them good in law, and part bad, the 
28 Geo 3. B. R. Court may quath the return as to ſuch part only as is bad, 
2 Ter. Rep. 456. and put the proſecutor to plead to or traverſe the reſt : but 
| where two cauſes returned are inconſiſtent, the whole is bad. 
To a mandamus to the mayor, bailiffs, and burgeſſes, of 
Cambridge, to admit Pairick Beales into the office of com- 
mor-councilman, they returned, I. „ that the borough of 
Cambridge 


Pairdamus. 


Cambridge was a borough by preſcription, and under a char- 
ter of king James the Firſt ; and that the mayor, bailiffs, and 
durgeſſes have been uſed to admit to the freedom of the ſaid 
borough fuch perſons, upon payment (to the uſe of the bo- 
rough) of ſuch ſums of money as the mayor, bailiffs, and 
burgeſſes, or the major part thereof, have agreed and fixed 
upon in common-hall; and upon payment of ſuch ſums of 
money, and being 1worn into the office of burgeſs, ſuch per- 
ſon hath been entitled to all the privileges, rights, and profits, 
belonging to the office of burgeſs of the faid borough. And 
further, that from time immemorial there have been, within 
the ſaid borough, certain officers, called bailiffs, and other 
certain officers, called treaſurers ; and that: within the ſaid 
borough there is a certain ancient cuſtom, that no burgeſs 
| hath been eligible to the office of a common-councilman, 
who hath not actually ſerved the office of treaſurer and bailiff, 
or paid ſuch a ſum to be excuſed ſerving ſuch offices as has 
been fixed by the mayor, bailiffs, and burgeſſes, or the major 
part thereof, in common-hall, upon the application of the 
burgeſs deſiring to be excuſed. And further, that on the 11th 
day of January, 1785, it was agreed by the — bailiffs, 
and burgeſſes, in cormmon-hall, that Patrick Beales, named in 
the ſaid writ of mandamus, might be admitted to the freedom 
of the ſaid borough, upon payment of thirty guineas ; and 
the ſaid Patrick Beales then and there claimed to be ſworn a 
burgeſs of the ſaid borough, upon payment of the ſaid thirty 
guineas. And the mayor, bailiffs, and burgeſſes, then aſſem- 
bled in comimon-hall, on the ſaid 11th day of January, 1785, 
believing that the ſaid Patrick Beales had then and there paid 
the ſaid ſum of thirty guineas to the treaſurer, the mayor then 
and there directed the ſaid Patrick Beales to be ſworn into the 
office of burgeſs ; but the ſaid Patrick Beales did not, on the 
ſaid 11th of January, 1785, or any other time, pay the ſaid 
thirty guineas.—2. And further, that afterwards, on the 12th 
of April, 1785, it was agreed by the mavor, bailiffs, and bur- 
geſſes in common=-hall, that the faid Patrick Beales thould 
have leave to paſs all offices under the bench, on payment of 
ten guineas; but the ſaid Patrick Beales did not pay the ſaid 
ſum. And further, that on the 16th of Auguſt, 1787, being 
a grand common day holden in and for the ſaid borough, a 
certain by-law or order was propound-d in the followin 
words, that is to ſay, © Orderzd by the mayor, bailiffs, wy 
burgeſſes, in common-hall aſſembled, that no perſon thall be 
eligible to be elected into the office of common councilman, 
but ſuch as have ſerved the offices of treaſurer and hailiff; 
and that no perſon, haviug been diſpenſed from ſerving ſuch 
offices of treaſurer and bailiff, ſhall be eligible to be elected 
into the office of common-councilman, until he has actually 
ſerved ſuch offices of treaſurer and bailiff;“ which ſaid by- 
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law or order, 'on the 24th of Auguſt, 1787, being a grand 


common day, was confirmed by the mayor, bailiffs, and bur- 
geſſee, in common-hall ; and by reaſon of the premiſes, the 
ſaid Patrick Beales is ineligible into the office of common 
councitman. z. And further, that the ſaid Patrick Beales was 
not duly elected into the ſaid office of one of the common- 
councilmen, &c.—IT WAS OBJECTED to the validity of the 
return, that a return requires as much certainty as an indict- 
ment; that nothing therein is to be taken by intendment or 
interence z and that throughout this return none of the mate- 
rial facts are poſitively alleged, but the whole mult be under- 
ſtood by intendment only. And even then, if the Court can 
take notice of them at all in the manner they are ſtated, the 


return profeſſes to ſtate two cauſes which are inconſiſtent, and 


therefore bad ; for, firſt, it 1s meant to be inferred that Beales 
was nota burgeſs; and then, ſecondly, he is admitted to be a 
burgeſs; and it is urged, that he has not qualified himſelf to be 
admitted to the office of common-councilman, by having 
ſerved the office of treaſurer and bailiff.—-ONn THE OTHER 
HAND it was argued, that the latter part of the return, 
namely, that Beales was not duly elected, was a good return 
in itſelf to the mandamus. That theſe returns are by no means 
inconſiſtent: i, it is ſtated that Beales was not a burgeſs; 
ſecondly, that he was not eligible to the office of common-coun- 
cilman ; and, thirdly, that he was not duly elected. As u- 
HURST, J.— The Court has a diſcretionary power of diſal- 
lowing ſome parts of a return, where it 1s complicated. Now, 
in the preſent caſe, we may diſallow the two firſt parts of the 
return, and {end down the third to be tried. BULLER, J.— 
The Court may undoubtedly quaſh the whole return if they 
chooſe ; then it follows that we may quaſh a part if we think 
it right, Then if we quath the two firſt parts, it will go to 
trial on the laſt, «© Whether Beales were duly elected?“ And 
if that be negatived by the jury, it will be ſufficient to prevent 
a peremptory mandamus. IM here two cauſes returned ta a 
mandamus are inconſi/lent, the whole muſt be quaſhed, becauſe 
the Court cannot know which to believe, and it is an objechion ta 
the whole return. It is like a declaration in which two incon- 
ſiſtent counts are joined; there the plaintiff cannot have 
judgment. But I do not think that theſe returns are incon- 
fiſtent. The firſt ſtates, that Beaſes was not eligible ; and, 
ſecondly, if eligible, that he was not el:&ed. This is ſome- 
thing like the cate of 7he King v. The Churchwargens of 
Taunton St. Fames. GROSE, J. of the ſame opinion. PER 
CUuRIAM: Return quaſhed as to all but the laſt caule, 
namely, that Beales was not duly elected. 

So in this caſe it was held that, if ſeveral inconſiſtent cauſes 


dee returned to a mandamus, the Court will quaſh the whole 


return. On this mangamus (tec p. 216 ante) to the detendants 
| | | to 
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to certify the election of Mitbers as the recorder of Vork, Mic. Ter. 
32 Geo. 3 NR. 


© Ter. Rep. Eb. 


the defendants returned, « that the mayor and theriffs of the 
ſaid city, and the major part of the aldermen, thoſe who had 
been ſheriffs, and of the common council, were not duly 
aſſembled in the common-hall of the ſaid city, to proceed to 
the election of a recorder for the ſaid city, as by the writ was 
ſuppoſed.” They further returned, that before, and at the 
time of, the charter of the 16th of Charles the Second, there 
were, and ſtill are, in the city, a mayor, twelve aldermen, two 
ſheriffs, a common-council, conſiſting of ſeventy-two per- 
ſons, and four wards within the city; that the charter con- 
firmed the number of common councilmen; and preſcribed 
the mode of their election as follows : that within fifteen 
days after a vacancy the common council ſhould afſemble in 
the Guild-hall before the mayor, aldermen, and ſheriffs, and 
ſhould nominate three citizens living in the ward where the 
vacancy happened, and preſent their names to the mayor, 
aldermen, ſheriffs, and thoſe who had been ſheriffs, who 
ſhould ele& one of the three perſons ſo preſented, &c. ; that 
that charter was duly accepted by the mayor and common- 
alty ; that before the aſſembling of the common-council as 
after mentioned, &c. a vacancy happened in Bootham ward 
by the death of J. Fleming, a common-councilman, on the 
3d of January, 1789. That before the proceeding to the 
ſuppoſed election of a recorder for the city as in the writ was 
mentioned, to wit, on the 15th of January, 1789, the com- 
mon- council aſſembled themſelves within the Guild-hall of the 
ſaid city before the then mayor, aldermen, and ſheriffs, and 
the major part of the then common-counctl, and nominated 
James Brown in the ſaid writ named, and two other perſons, 
Citizens of the ſame city, and inhabiting within Bootham 
ward, and then and there and before the proceediug to the 
ſuppoſed election of a recorder, &c. preſented the names of 
the ſaid James Brown, J. C. and K. P. to the mayor, alder- 
men, and ſheritfs, and thoſe who had been theriits, who then 
and there, and before the proceeding to che ſuppoted election 
of a recorder, &c. elected and nominated Brown to be of the 
common- council, in lieu of Fleming; whereupon Breton was 
then and there, and before the proceeding to the ſup oſed 
election of a recorder, &c. duly admitted into che place and 
office of one of the common-councilmen, and from thence 
until and at the time of proceeding to the ſame ſuppoled 
election, and giving of his vote as in the writ mentioned, con- 
tinued in and to hold and enjoy the ſame office, and during 
all that time continued to be and was one of the common=- 
councilmen of the ſaid city, to wit, at the city of York 
aforeſaid, in the county of the ſame city; and that Brown, vt 
the time of giving his vote for Sinclair in the writ named to 
7 


be recorder, 
the 


d not uſurp the office of ne of the common=council of 
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the ſaid city, as in the ſaid writ alleged, but duly and rightfully 
exerciſed the ſame. Theyalſo returned that Withers was notelect- 
ed into the ſaid office of recorder, &c. as by the ſaid writ was 
alleged. And they further returned that before the coming of 
the Paid writ, to wit, on the 15th day of January, 1789, they 
certified to the king that Sinclair in the writ mentioned was 
elected recorder, &c. and requeſted that the king would ap- 
prove and confirm the ſame election, but that the king had 
not yet approved or diſapproved of the ſame election ſo certi- 
fied to him, but that the certificate of ſuch election till re- 
mained before him for his approbation, &c.—S1x OBJEC- 
T.1oNS were taken to theſe returns: two on the ground of in- 
conſiſtency in the ſeveral cauſes returned, and four to the 
four ſeveral returns; firſt, that the cauſes returned were in- 
conſiſtent, becauſe the firſt return ſtates that the mayor, 
ſheriffs, aldermen, thoſe who had been therift;, and the com- 
mon council, were not duly aſſemble to proceed to the elec- 
tion of a recorder, as by the writ is ſuppoſed, and yet in the 
ſecond return it 1s ſtated that (on the ſame day) the 15th of 
January, 1789, there was an aſſembly of the corporation, at 
which Brown was elected a common-councilman, and, con» 
ſequently, they were then duly aſſembled; and in the laſt re- 
turn it appears that the corporation on that day certified the 
election of Sinclair, which alſo implies a due aſſembly. Se- 
condly, the firit return ſays that the mayor, &c. were not 
duly aſſembled to proceed to the eleCtion of a recorder, and the 
ſecond that Brown duly and rightfully exerciſed his office in vot- 
ing for Sinclair at that meeting, which is impoſſible, if the cor- 
poration were not then duly aſſembled: and then, if tlie 


returns be inconſiſtent, the whole muſt be quaſhed. Thirdly, 


there it was only ſtated in the firſt return, that the mayor, &c. 
« were not duly aſſembled, without ſhewing in what par- 
ticular the afſeinbly was not a due one. Fourthly, that the 
ſecond return ſtates that Brown did not uſurp when he voted 
for Sinclair; and yet it admits the record of judgment of ouſter 
againſt him for this very uſurpation. Fifthly, that the third 
return is a traverſe of matter of law, reſulting from the pre- 
miſes ſtated in the writ, “ By reaſon of which premiſes 
Withers was duly elected, &c.“ And being matter of law, 


it is not traverſable. Sixthly, that the laſt return was evaſive, 


and did not deny the allegations in the writ. The writ com- 
manding the defendants to certify the election of Mithers, 
which they ſay they cannot do, becaule they have certified the 
election of Sinclair; which was relying upon their own act, 
which is the very act queſtioned, for their juſtification, The 
counſel on the other ſide, after endeavouring to anſwer theſe 
objeCtions, obſerved alſo, that whatever judgment the Court 
might form on the return, ſeveral objections aroſe upon the 
face of the writ itſelf. Lord KEN VON, Ch. ].—lt is now too 
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late to make any objeCtion to the writ itſelf (1). The cor- 
poration, by making a return to it, have precluded themſelves 
from objecting. It is for the convenience of ſuitors and of 
the public that ſuch objeCtions ſhould be made at the proper 
ſenſon: it ought not to be permitted to any party to increaſe 
the expences of litigation by proceeding in the ſuit, when he 
himſelf thinks that there is an objection in {imine to the pro- 
ceedings altogether, Then with regard to the return: it is 
admitted thai it there be any incontiſtency in the return, the 
return muſt be quathed zz toto; and on the ground of incon- 
ſiſtency I am of opinion that the return muſt be quathed. 
The writ (Lites the election to have taken place on the 1 5th 
of January ; and it is admitted in the return, that on that 15th 
of January a meeting of the corporation was had. The re- 
turn contains an accyunt of various occurrences at that meet- 
ing, and ſets forth various acts, on which the corporation rely 
as legal and valid acts: but it is now argued that this was not 
a legal aſſembly for the purpoſe of electing a recorder. It is 
true, there may have been two different meetings of the cor- 
poration on the fame day; or that a meeting of ſome of the 
corporation may be a legal aſſembly for one purpoſe, though 
not for another: but to this I anſwer that we are not to inter 
that, when no facts are ſtated from whence that inference is to 
be made. The defendants ſhould have ſhewn in what par- 
ticular they were not aſſembled for the purpoſe of electing a 
recorder, when they admitted that they were aſſembled for ſome 
other purpoſe. On this thort ground, without diſcuſſing the 


other poiuts, I am of opinion that the return ſhould be quaſſied 


in toto, and that a peremptory mandamus ſhould be awarded. 
And I have the leſs reluctance in deciding at preſent, without 
hearing the caſe argued a ſecond time, becauſe this deciſion 
need not neceſſarily be concluſive, ſince the title of this gen- 
tleman may be queſtioned hereafter in a gu warrantò informa- 
tion, which may be immediately filed againſt him, if his title 
be defective. BULLER, J.—The return aſſigns four cauſes 
why the corporation cannot certify the election of Withers. 
The three laſt are glaringly bad. On the firſt I have had 
ſome doubts in my mind; but I am now perfectly ſatisfied 
that that is bad alſo, on two grounds; 1ſt, becauſe it is incon- 
{iſtent with what is ſtated on the other parts of the record ; 
and, 2dly, becauſe it contains a negative pregnant. Firſt, it 
has been contended that the Court are to ſuppoſe that the 
meeting, which is ſtated to have been legally aflembled for 
the purpoſe of electing a common councilman was at another 


* 


bo 


(7) Sed vid. 5s Burr. 2742. 5 Mod. 420. 1 Lord Raym. 559. Carth. 
499: Salk. 00. 5 Mod. 10. 2 Str. 893. Rep, Temp. Hardw. 362. 
Salt. 434. 8 Mod. 111. 1 Rol. Rep. 409. 8 
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time: but we cannot infer that. The date is ſtated on the 
record; it is material; and the Court muſt take it to be the 
true date, as it is not denied. All the tranſactions ſtated on 
the record are ſtated to have happened on the 15th of ſanuary; 
in another part of the record it appears that there was a legal 
meeting of the mayor, aldermen, &c. on that day; and it is 
therefore inconſiſtent to ſay that they were not duly aſſembled 
to elect a recorder, as by the writ is ſuppoſed. In the next 
place this return is a negative pregnant. The writ fays that 


the corporation, being duly aſſembled, proceeded to the elec- 


tion of a recorder ; and the return is, that they were not duly 
aſſembled to proceed to the election of a recorder. This 
means that they were duly aſſembled for ſome purpoſe, but 
not for the purpole of eleCting a recorder ; but that mode of 
pleading cannot be ſupported. The ſecond cauſe returned is, 
that Brown did not uſurp, &c.; but this cannot be traverſed. 
The judgment of oufter is concluſive; but even if it could be 
attacked on the ground of fraud, or on any other ground, that 
ground ſhould have been ſtated; inſtead of which the defend- 
ants have admitted all the facts in the writ, by which and by 
the records of the court it appears that Brown's election was 
bad. The next cauſe is that //ithers was not elected, &c. ; 
that is alfo ſtated as a conſequence, and is bad, for the ſame 
rceaſon as the preceding cauſe. As to the laſt cauſe, it is not 
for the credit of the city of Y ork that it ſhould remain on the 
records of the court. If Sinclair had been duly elected, that 
ſhould have been returned; if not, then they have certified à 
falſehood. I am, therefore, of opinion, that the whole return 
mult be quaſhed. GRoOs E, J. of the fame opinion. Return 
quathed, and a peremptory mandamus awarded, 
The King v. On a mandamus to reſtore to the office of a capital burgeſs, 
of we ergy if the return ſtate the ground of the disfranchiſement to have 
Lyme Regis, on been the non-attendance of the proſecutor at a meeting to 
the proſecution which he was ſummoned for the election of a capital burgeſs, 


o Arthur Fay- an averment that the right of ſuch election is in the capital 
mond, Ea. Ter. 


19 Geo. 3. B. R. OU! 5 
2 Doug. 177. ficient certainty, that he had a right to concur in the election, 


and ought to have obeyed the ſummons, becauſe, conſiſtently 
with ſuch an averment, he might not have that right, it not 
appearing thereby that all the capital burgeſſes are members 
ot the common-council.— The return ſtated, that Lyme Regis 
was a borough by preſcription ; that the mayor and burgeſſes 
had been immemorially accuſtomed to have, and ſtill ought to 
have, within the borough, a certain guild-houſe, called the 
Aoot-hall, or Guild. hall; that Queen Elizabeth, by letters 
patent of the 26th of June, in the 33d year of her reign, 
granted {inter alia in the return ſtated), that there ſhould be 
in the ſaid borough a mayor and eleven burgeſſes in number, 


only, out of the burgeſſes of the borough or town oe 
OT | h al 
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ſaid [ &c. as ſtated infra, p. 254, in the caſe of Francs 
Fane and John Luther]; that the letters patent, in the 


_ particulars in the return ſet forth, had been accepted, and 


acted under to the preſent time; that, from the time of 
granting the letters patent, every capital burgeſs, upon 
his admiſſion into the office, had been accuſtomed to 
take [the ſame oath, and in the fame manner, and ſet 
forth in hec verba, as in the caſe of Fane and Luther, 
infra, p. 254] ; that the proſecutor was elected a capital bur= 
gets on the 27th of Auguſt, 1759, and ſworn in. on the fame 
day; that on the 1oth of Augult, 1778. the mayor duly ap- 
pointed a mee ing or convocation of the mayor and capital 
burgeſſes, to be holden at the council-chamber within the 
Moot-Hall or Guild-hall, on the 15th of Auguſt, at eleven 
9*clock in the forenoon, to elect one of the burgeſſes into the 
off ce of a capital burgeſs, in the room of Henry Fane de- 
ceaſed; that, before the 15th of Auguſt, he cauted due not ce 
to be given to all the capital burgeſſes, within the reach of the 
ſummons, of his having appointed ſuch meeting, and cau ed 
ſuch due notice to be given, on the 11th of Auguſt, to the 
proſecutor in perſon, whereby he ſummoned him to attend at 
the council chamber, within the Moat-Hall, at the ſaid meet- 
ing; that on the 15h of Auguſt, the miyor, and George 
Kirby, and Robert Clarke, two of the capital burgeſſes, met at 
the councii-chimber for the purpoie of holding a meeting of 
the mavor and capital burgeſſes according to the notice, for 
the election of a capital burgeſs in the ro m of the faid Henry 
Fane, deceaſed, but that they not being a ſufficient number for 
that purpoſe, and becauſe a ſufficient number did not then and 
there appear, to hold ſuch meeting, none could be or was 
then held, and that the proſecutor did not attend or appear at 
the hour ot eleven, nor at any time on that day, according to 


the appointment and notice, but contriving and detigning wi/- 


fully to prevent the mayor and capital burgeſſes from holding 
ſuch meeting for the purpoſe aforeſaid, did w:/fully abſent him- 
ſelf from the council-chamber during the whole day, and 
did, on the ſaid day mentioned, combine with the Hon, Fenry 
Fare (and tix others, by name), being, or claiming to be, 
capital burgeſſes, and having alſo before received notice (1) 
ot the ſaid meeting, to prevent ſuch meeting from being held, 
and that, in proſecution of ſuch combination, they wiltu/ly 
abſented themſelves from the council-chamber during the 
whole of the ſaid 15th of Auguſt; and that, by reaſon of the 
abſence of the profecutor, and of a number of other capital 
burgeſſes ſullicicnt to proceed to the election, no meeting for 


(1) There was ne allegation that they had been ſummoned, 
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the ſaid purpoſe could be or was held on the 15th of Auguſt, 


according to the appointment and notice. That the mayor, 


on the ſaid 15th of Auguſt, duly appointed another meeting to 


be held at the council-chamber on the 21ſt of Auguſt, for the 


{ame purpoſe [then the {ime allegations with regard to the 


meeting appointed for the 21i{t of Auguſt, as thoſe above ſtated, 


excepting that the charge of combination was not repeated}. 
And that the proſecutor, by his ſaid wilfully abſenting bimſelf 
trom the ſaid ſeveral mcetings ſo appointed for the 15th and 
21ſt of Auguſt, and by his ſaid combination, did 4vilfully 
neglect and violate the duty and execution of his office, con- 
trary to the duty thereof, and the obligation of his oath, 


That, at the meeting of the mayor and burgeſſes, held according 


to the immemorial cuſtom of the borough, at the Moot- hall or 


Guzld-hall, on the 31ſt of Auguſt, 1788, John Coade, one of 


the capital burgeſſes, exhibited certain articles of complaint 
againſt the proſecutor, and, by the ſecond (1) of the ſaid arti- 


cles, charged him with having received previous and due 


notice, and with having been duly ſummoned to appear at a 


meeting of the mayor and capital burgeſſes [&c. ſtating the 


circumſtances relative to the meeting of the 15th of Auguſt, 
in the manner before alleged in his return, with the omiſſion of 
the charge of combination]. And that the ſaid Coade, by the 
third ot the ſaid articles [&c. ſtating in like manner the cir- 
cumſtances relative to the meeting of the 21ſt of Augult}. 
And that, thereupon, at the ſaid meeting of the 31ſt of Au- 
guſt, it was ordered, that a copy [&c. ſtating preciſely the 
tame proceedings as in the caſes of Francis * and John 
Luther]. That the mayor and burgefles had adjudged that 
Raymond was guilty of the abſences, contempts, neglects, 
breaches of duty, miſbehaviours, and other matters and things 
objected and charged againſt him, by the ſecond and third 
articles of the ſaid complaint. That he had not ſhewn any 
Juſt cauſe, &c.; that the mayor and burgeſſes had thereupon 
reſolved, that tor, &c. he ought to be removed, and did then 
and there remove him, and that he had not ſince, &c. and 
that for theſe reaſons, &c. The proſecutor inſiſted, that, in 
order to ſupport the disfranchiſement, for w:Jfully diſobeying 
the ſummons of the mayor to attend an election of a capital 
burgeſs, it was incumbent on the defendants to ſhew; 1it, 
that Raymend's attendance was neceſſary ; 2dly, that he knew 
it to be ſo; and, 3dly, that the charges againſt liim were 
ſufficiently clear for him to be able to prepare and make his 


defence. PER CURIAM : Lord Mansfield, Ch. J.— Returns 


8 


(t) This was one of the returns which had been amended. Rex v. 
Line Regis on the profecution of the Hon. Henry Fane, . 
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muſt be certain, and not argumentative. I doubted for ſome 
time on the queſtion, Whether, in the preſent caſe, it is ſuffi- 
ciently ſhewn in the return, that Raymond was of the common- 
council? That he ſhould be of it, is of the eſſence of the 
crime for which he is ſtated to have been amoved. There 
are three parts of the charter which go to ſhew, that the 
council conſiſts of all the capital burgeſſes, and that the ex- 
preſſions „ common=-council”? and “ capital burgeſſes““ are 
ſynonymous, viz. 1ſt, “capital burgeſſes being the common- 
council;“ it is not “ capital burgeſſes being of the common= 
council.” 2dly, If a capital burgeſs die, or is removed, a new 
one is to be choſen, „by the reſt of the council, or the 
greater part of them.“ 3. The paſſage relative to the meet- 
ing or convocation, But {till all thoſe paſſages and expreſ- 
ſons are ambiguous. They afford a ſtrong interence in 
point of language; but are they ſufficient in this charter to 
conſtitute a common-council compoſed of ai/ the capital 
burgefles ? I think not, becauſe the charter refers to a pre- 
vious known conſtitution. The council might be created by 
preſcription, or a former charter, to which this charter refers: 
If fo, the conſtitution of the council by ſuch preſcription, or 
previous charter, ſhould have been ſet forth. It would be 
difficult to maintain an action on this, as a falſe return, it the 
council, by the charter, conſiſts of a part only, for the return 
does not ſay that the council is conſtituted by the charter.—- 


As to the cauſe Rated for the amotion, there is a great differ- 


ence between a charge as the ground of disfranchiſement, and 
an.indifment. In criminal proſecutions, technical forms are 
eſtabliſhed, and onght to be followed. Tf, in an indictment, 
you ſay that A. forged, and cauſed to be forged, the proof ot 
either fact will ſupport the indictment; but to ſay that he 
forged, or cauſed to be forged, would be bad. This, being 
determined, muſt be adhered to. But ſuch nicety is not re- 
quired in accuſations againſt a corporator in a corporate 
court. There ſubſtautial certainty is all that is neceſſary ; 
and, in the preſent caſe, there is no doubt but the intent is 
charged as part of the crime, and ſufficient notice is alleged 
to have been given to Raymond to prepare to anſwer it.— 
Judgment, that the return be qua ſhed, and a peremptory an- 
damus iſſue (1). 

In 


9 
— 


(1) The returns in the cafes of Francis Fane, Jaln Liuber, and ſevera! 
others (infra, 254). were quaſhed, on a motion made for that pur- 
poſe, immediately after the decifioa of the preſent caſe. It was ſtated, on 
the part of the proſecutors, that, by the returns in thoſe cafes where the 
disfranchiſement had been for non-refidence, the preſcriptive neceffity of 
reſidence only applied to the council, and, as it was not directly averred 
that the e Fa were of the council, the non-refidence might be no 
offence in them. Lord Janyicld laid, there was no getting over the ob- 
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The King d. the In a return to a mandamus to reſtore, if it is ſtated, that 
Mayor and Bur- th rty w: ed by the corporate bod large, it i 
* of Lyme the party was remo y t rp ay at large, It is 
Regis, on the ' | „ 3 
prote.ution of them, becauſe it is incidental to them, unleſs given by charter, 
. l, by-law, &c. to a ſelect party. And an action will lie for 
and ne lame v7, 8 8 2 - 2 

the lane, on the a ſicppreſſio veri in a return, as well as for an allegatio fall. 
proſecution of Alſo when non-reſidence is a ground for removing a cor- 
„ eee porator, it is unnecęſſary to ſummon him previoully to eome 
10 Pes. z f. K. 20d reſide.— Ihe writs, in theſe caſes, were exactly the ſame 
1 Doug. 148. as IN that of A7itchell, infra, p. 260. The return, in the caſe 


of Francis Fane, ſet forth; that Lyme Regis was a borough 


by preſcription. That the mayor and burgeſſes (the corpo- 


rate name), had been immemorially accuſtomed to have a 
guild-houſe, called the Moot-hall, or Guild-hall. That, 
from time whereof, &c. till the granting the letters patent 
therein aſter mentioned, and alſo ever ſince, there had been, 
and fbH was, a council of the mayor and burgefles, conſiſt- 
ing of the mavor and certain other perſons, who, immemo- 


rially, until granting the letters patent, were called counſellors, 


and, from the time of the granting the letters patent, capita! 
burgeſſes, and that immemorially, till the letters patent, the 
council conſiſted of eleven burgeſſes, inhabiting and refiding 
within the borough or the liberties thereof, of whom the 
mayor was one. That, till the letters patent, every coun- 
Teilor, on his admiſſion into that office, took an oath for the 
due execution thereof; and, from the time of the granting 
the letters patent, hitherto, every capital burgeſs, upon his 
admiſſion into that office, had taken an oath for the due exe- 
cution thereof; which oath, ſo reſpectively taken, was ſtated 
in hec verba in the return, the material part being as fol- 
lows: „ You fhall ſwear, that you ſhall be obedient to the 
% mayor and his ſucceſſors, when, and as often, as the 
* mayor ſhall have occafion to ſend for you, either for the 
* aftairs of the town, or elſe for to be aiding and aſſiſting 
* of him in the court, upon the pleading or hearing of any 
* matter or cauſe depending before him, or for or concern- 
„ing any other cauſe for the which the ſaid mayor ſhall, 
« or may, in reſpect of the office of the mayoralty, have 
*© occafion to hear, or uſe your opinion or counſel. His 
“ counſel and his brethrens* you ſhall obſerve and keep, ot 
* and concerning all matters that ſhall be communed of in 
*« the council-houje, or elſewhere, for the affairs of the com- 
„ mon-wealth of this town, and ſhall not diſcloſe, diſcover. 
«© or report abroad, what thall be treated of in the ſaid 


& { "8 1 * . * 


jectian, and that the averment, that, ſince the charter, the council had con- 
hiied of the mayor and capital burgeſſes, was not ſufficient, as it did not 
appcar that all the ſixteen came to be of the council, which before the 
charter was ſtated to conſiſt only of eleven. . 
| 5 « conncil- 


unneceilary to av2r mat the power of removal is veſted in 


F wn” Www” CY RR” Tho Ee CE ED 


Mandamus. 


& council-houſe, or any particular man's opinion there de- 
% livered, touching any thing that ſhall there be treated, or 
„ communed of, touching any the affairs of the ſaid town.“ 
That, till the letters patent, every counſellor, and ſince, 
every capital burgeſs, was accuſtomed to reſide and inhabit, 
and of right ought to have reſided and inhabited within the 
borough, or the liberties thereof, to adviſe and aſſiſt the 
mayor, touching the ſtate, good rule, and government of the 
borough, and the adminiſtration of juſtice within the ſame, 
That Queen Elizabeth, by letters patent of the 26ih of June, 
in the 33d year of her reign, did (inter alia ftated in the re- 
turn), grant (1): [That there ſhould be for ever in the bo- 
rough, a mayor, and eleven other burgefles in number only, 
out of the burgeſſes of the borough or town aforefaid, to be 
choſen and conſtituted according to the form in the ſaid let- 
ters patent thereunder ſpecified, who ſhould be called capital 
burgeſſes (then nominating as uſual in charters, the fir{t 
mayor and eleven capital burgeſſes). The capital burgeſſes 
to continue for life, unleſs, in the mean time, tor their own 
bad government in that behalf, they ſhould be removed. 
That the ſaid mayor, and eleven burgeſſes thereby appointed 
by name, or the greater part of them, the mayor for the 
time being one, whenever to them, or the greater part of 
them, it thould ſeem fit, in their ſound prudence and diſcre- 
tions, thould chooſe, not exceeding the number of four other 
perſons of the inhabitants of the borough or town, to be 
other capital burgeſles, ſo that the other capital burgeſſes, fo 
to be choſen, together with the mayor, and the other eleven 
capital burgeſſes, thould not exceed the number of faxteen, to 
be continued in the office for their lives, unleſs, &c. That, 
as often as the capital burgeſſes, ſo nominated, or thereafter 
to be choſen (i. e. the eleven and four), or any of them, 
ſhould die, or be removed for, &c. then it thould be lawful 
to the other capital burgeſſes, being the common-council, or the 


greater part of them, to chooſe one or more of the other 


burgeſſes, in the place or places of ſuch capital burgeſs or 
burgeſſes ſo happening to die, or to be removed; and that he 
or they fo choten ſhould be a capital burgeſs, or capital bur- 
geſſes, in like manner as the capital burgeſſes, by the letters 
patent before conſtituted, were and ſhould be. That, when- 
ever a vacancy or vacancics ſhould happen, by the death or 
removal of any of the ſaid capital burgeſſes, another or 
others of the burgeſſes ſhould be elected a capital burgeſs, or 
capital, burgeſſes, by the reft of the council, or the greater part 
of them, in the place of ſuch capital burg<fes ſo happening 
to die or to be removed. That the capital burgeſſes, ſo 
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from time to time to be choſen, ſhould take then oaths be- 
fore the mayor and the reſt of the capital burgefles, or the 
greater part of them, well and faithfully to execute their 


office. That by the ſaid letters patent, the queen granted to 


the mayor, and capital burgeſſes, and their ſucceſſors, that 
it ſhould be lawful for them to keep or appoint a guild or 
council-houſe, within the borough or town, «a called 
the Moot-hall, and that the ſaid mayor and capital burgeſſes, 
the common-council of the borough or town aforeſaid, or the 

reater part of them for the time being, as often as to them 
it ſhould ſeem neceſſary, ſhould and might convoke, and 
hold, in the ſaid houſe, a certain convocation of the ſame 
mayor and capital burgeſſes, or the greater part of them, and 
in the ſame convocation ſhould and might treat, &c. of the 
ſtatutes, acts, articles, and ordinances, touching the borough 
or town, and the good rule, ſtate, and government thereof, 
according to the tenor of the ſaid letters patent, as by the 
ſaid letters patent, remaining on record, might more fully 
appear (1).] That the mayor and burgeſſes accepted the 
letters patent, in the ſeveral matters in the return ſpecified, 
and from that time, had acted under, and conformed there- 
to; [and that, ever ſince, the council had conſiſted, and of 
right ought to confiſt, of the mayor and the capital burgeſſes 
of the borough for the time being] (2). That Fane, on the 
29th of Auguſt, 1774, was elected a capital burgeſs, and 
afterwards, on the ſame day, took the oath above ſpecihed. 
That he had not, at any time ſince his election, inhabited or 
reſided within the borough, or the liberties thereof, but, on 


the contrary, had, ever ſince, inhabited and reſided with his 


family, in places out of, and at a great diſtance from the ſaid 
borough; and the liberties thereof, and had, during all that 
time, voluntarily, without good occaſion, abſented himſelf from 
the borough, and from the duty of the office of a capital 


burgeſs; and that by his non-reſidence, and his ny 


abſence from the borough, and the duty of his office, he did, 
during all the time of his being a capital burgeſs, wilfully 


neglect and omit the duty and execution of his office, 


and deprive the mayor and burgeſſes of that counſel, and 


| affiltance, and advice, which by the duty of hig office, 


and according to the ſaid oath, he ought to have given. 
That, at a meeting or convocation of the mayor and bur- 
geſſes, held, according to the immemorial cuſtom and uſage 
of the borough, at the Moot-Hall, or Guild-hall, on the 31ſt 


e * 


1) There was the ſame recital with that included in this paren- 
theſis in the return to the Handamus to reſtore Arthur Raymond, ſupra, 


P. 2509. : : a | SE | 
2) This ſentence (printed between crochets), was not in the return 


in the cafe of Arthur Raymong. 
| Ss | of 


| Pandamus. 
of Auguſt, 1778, John Gade, one of the capital burgeſſes, 


exhibited certain articles of complaint, &c. againſt Fane 
(in the ſame form, and with the fame omiſſion, but which 
was now taken as ame:,ded, as in the return to the manda- 
mus of the Hon. Henry Fane, except that here the enly 
charge was non-reſidence and conſequent neglet of duty, and 
the conviction was (tated to be only on the fourth article of 
the complaint). That a copy of the articles, and a ſum- 
mons to appear at the next meeting or convocation of the- 
mayor and burgeſſes, then appointed to be held at the Guild- 
hall, on the 14th of September next, and anſwer the ſaid 
articles, and ſhew cauſe why he ſhould not be removed and 
diſplaced, were ordered to be, and afterwards, on the 31ſt of 
Auguſt, 1778, were ſerved on Fane, That, in purſuance 
of an order made at the ſaid meeting or convocation, held 
on the 3iſt of Auguſt, 1778, all the burgeſſes of the bo- 
rough, within che reach of ſummons, were, afterwards, and 
before the holding of the next meeting, duly ſummoned,. ta 
appear at the ſai next meeting or convocation, to treat, ad- 
viſe, conſult, and determine, touching the removal and diſ- 
charging of Fane from the office of a capital burgeſs, for 
the cauſes and miſdemeanors mentioned and contained in the 
ſaid articles. That on the 14th of September a meeting of 


the mayor and burgeſſes was, according to the ſaid laſt- 


mentioned ſummons and notice, held at the Guild-hall afore- 
ſaid, for the purpoſe aforeſaid, amongſt other buſineſs, and 
that Fane appeared. That, by his conſent, the meeting was 
adjourned to the next day, That, on the next day, a meet- 
ing or convocation of the mayor and 11 ou” aforeſaid was, 
according to and in purſuance of the faid adjournment, held 
at the Guild-hall. That Fane alſo appeared at the adjourn- 
ed meeting, and it was there adjudged, that he was guilty of 
the non-reſidence, abſences, contempts, neglects, breaches of 
duty, miſbehaviour, and other miſdemeanors, and things, 
objected, and charged againſt him, in and by the feurth of 
the {aid articles of complaint. That he had not ſhewn any 
juſt cauſe why he ſhould not be removed from his office. 
That the mayor and the reſt of the burgeſſes holding the 
meeting, had reſolved, that, for the n9n-reſidence, ablences, 
&c. whereof he had been adjudged guilty, he ought to be 
removed, and did then and there remove him. That he had 
not afterwards been elected, admitted, ſworn in, or reſtored ; 
and that, for theſe reaſons, they could not reſtore him, or 
cauſe him to be reſtored. Againſt the ſufficiency of the re- 
turn three objections were taken. Iſt. Becauſe it does not 
ſtate that the mecting which disfranchiſed Fane, was held by 
any right or cuſtom. 2dly. It does not aver that the corpo- 
ration at large had an authority to disfranchiſe. gely. It 
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MPandamus. 
does not ſtate that they had a right to disfranchiſe for the 
reaſons for which they have removed the proſecutor. Lord 
MANSsFIEZID— The only queſtion is, Whether, taking the 
law as clearly eſtabliſned, that the power of amotion is in- 
cident to a corporation? this would have been a ſufficient 
return before the ſtatute of Queen Anne; for I take it to be 
ſettled, that the ſame certainty is required now, as before 
that ſtatute, though 1 think at firſt it might have been other- 
wiſe determined, becauſe the reaſon was not the ſame. The 
great objection made to this return is, thar the defendants 
have not ſet out, that the body at large has the power. ef 
have ſet out the charter, and we muſt take it to be as ſtated, 
and there is no ſpecial power thereby given either to the 
whole body, or any ſelect part. In ſuch a caſe, the charter 
making them a corporation, the law implies the right to re- 
move to be in the whole body. The charter leaves it to 
the rule of law. It is ſaid, there may be ſome other charter 
or by-law to the contrary. But is it neceſſary to ſtate 
every poſſible: negative, as, that there is no other charter, no 
by-law, &c.? I think it is not. If there were another 
charter or by-law reftraining the power, and that were not 
ſet out, can there be a doubt but an action would lie? That 
would be miſleading the Court. Wherever there is a ſup- 
preſſion of truth, and the party is thereby injured, he may 
maintain an action. As to the cauſe of removal, it is ſet 
out in expreſs words, viz. a general non-reſidence. But, if 
the corporation has the power to remove, they muſt have 
power to hold a meeting for that purpoſe, and hat, being in- 
cident to the other, nced not be ſet out. It is not true that 
you are to preſume every thing againſt a return, You are 
not to preſume for or againſt it. WILLES and ASHHURST, 
Juſtices, of the fame opinion.—-BULLER, Juſtice: I will 
take the firſt and third objeCtions together ; and, with re- 
gard to them, I think that a general non-reſidence being ex- 
preſsly ftated as the ground of amotion, it was not neceſſary 


io give notice to come and reſide; for, if a member of a 


corporation ought, by his office, to reſide, he is bound to 
know the law; and, where there is a right to remove, there 
muſt be a right to aſſemble tor that purpoſe. As to the 
great queſtion, Whether it was neceſſary to ſtate that the 
power of amotion was in the body at large? it has been 
admitted, that it is, by law, incident to the whole body, if 


not reſtrained, by an expreſs grant, to a ſelect part. It is 


alſo admitted, that, if it had been ſtated, it would not have 
been neceſſary to prove it. But it is inſiſted, that this re- 
turn may be true in every thing, and yet the party be en- 
titled to be reſtored, and that he has no opportunity of tra- 
verſing che right, or bringing an action for a falſe 3 

| agree 


M andamus. 5 


1 agree that, in theſe returns the ſame certainty is required as 
in indictments, or returns to writs of habeas corpus. Lord Cake 
has diſtinguiſhed certainty in pleading into three forts, Co. 
Littl. 303. a. (1). Certainty to a common intent, which is 
ſufficient in a plea in bar. 2. Certainty to a certain intent 
in general, as in counts, replications, &c. and fo in in lict- 
ments. 3. To a certain intent in every particular, which is 
neceſſary in eſtoppels. The ſecond of thoſe ſorts is all that 
is requiſite here, and I take it to mean, what upon a fair 
and reaſonable conſtruction may be called certain, without 
recurring to poſſible facts, which do not appear. Before the 
| Caſes of Lord Bruce, 2 Str. 819, and Richardſon, 1 Burr. 
530, it was thought neceſſary to ſtate the power to be in the 
corporation at large, becauſe it was then conſidered as inci- 
dent to them. It is one of the firſt principles of pleading, 
that you have only occaſion to ſtate facts; which mult be 
done for the — of informing the Court, whoſe duty it 
is to declare the law ariſing upon thoſe facts, and to apprize 


the oppolite party of what is meant to be proved, in order to 


give him an opportunity to anſwer or traverſe it. It is now 
ſettled to be matter of law, that primd facie, the power of 
amotion is in the body at large. Being matter of law, it is 
not traverſable. But the preſent proſecutor may now rep/y, 
that the power is not according to the general law in this 
caſe, but in a ſelect body, which may then be tried by a jury. 
If the return be certain on the face of it, that is ſufficient, 
and the Court cannot intend facts inconſiſtent with it, for 
the purpoſe of making it bad. We muſt conſider the 
charter as truly ſtated, becauſe nothing appears to contradict 
it; and, if ſo, the law ſays, that, by ach a charter, the cor- 
poration at large have the power of amotion. If preſump- 
tions were to be allowed, certainty in every particular 
would be neceſſary, and no man could draw a valid and 
ſufficient return. If the power of amotion is, in this place, 
in a ſelect part, and the preſent return is bad on that ac- 
count, I am clear that an action will lie. I ſay, if it is bad 
on that account, becauſe it does not neceſſarily follow that 
it is bad. The contrary was held in Braithwaite's Cale, 
1 Ventr. 19, which was recognized to be law by this Court 
not many years ago, in a caſe trom the borough of Leiceſter. 
Braithuaite's caſe alſo proves: 1. That, although a return 
be true in words, yet, if it is falſe in ſubſtance, an action 
will lie, and; 2, That preſumption and intendment, as far 'as 


* 


— 


— — 4 


(.) For an explanation of the different ſorts of certainty, wide the 
jindgment delivered by De Grey, chief juſtice, in the cafe of Rex v. Horne 
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they go, muſt be in favour of returns, not againſ them, If, 
in this borough, the power is given to a ſelect part by the 
charter, or otherwiſe, the Court is impoſed upon, and the 
proſecutor injured; and it would be a very proper ſubject 
for an aGion.—-TyuE CourT pronounced judgment in 
favour of the return. Es 
The King v, the On a mandamus to reſtore David Robert Mitchell to the 
* ae Bur- office of a capital burgeſs of Lyme Regis, the defendants re- 
geſſes of Lyme 2, . S . 
Regis, onthe turned, © that Mitchell was not duly elecled, admitted, and 
proſecution of * ſiborn, a capital burgeſs of the ſaid borough, and therefore 
1 « they could not reſtore him, or cauſe him to be reſtored.” 
Hil. Ter. PER CUKIAM : The queſtion is, Whether this is a ſufficient 
19 Geo. 3. B. K. return? The grievance complained of, by the perſon ap- 
r Doug. 79. plying for the writ, is, that, having been duly elected, ad- 
mitted, and ſworn, he has been removed by the corporation; 
and they are to ſhew a juſt cauſe of removal. It is admitted, 
that they could not remove for want of an original title; 
but it is contended, that they have ſufficiently anſwered the 
ſuggeſtions of the writ, and that iſſue may be taken, or an 
action brought, on the return. Upon full contideration, we 
are all of opinion, that the return muſt anſwer, not the 
words, but the materiality of the writ, and nothing ſhews 
this more than the nicety in the caſes as to elected and duly 
elected. A return which ſeems to be guarded, and not to 
deny the ſubſtance, is bad, although I rather think nothin 
is an election but a due election. Here the material ſug ” | 
tion is the removal. They were not to judge of the title, 
The return is in the conjunctive, not duly elected, admitted, 
and ſworn, and, therefore, fallacious. If the truth would 
have warranted it, and they had returned not duly elected, 
or admitted, or ſworn, it might have been good. We are 
all of opinion, that the return is inſufficient, and therefore a 
peremptory mandamus mult iſſue. | 
Rex b. Mayor © A return to a mandamus to reſtore an alderman was in this 
and Aldermen cafe diſallowed, becauſe it did not ſet forth a total deſertion 
of Leiccſter, from the place of which the party was alderman.—The de- 
Geo. z. tendants returned for cauſe of removal: That the ſaid James 
4 Burr. 2087. Siſmey, after he was elected, placed, and ſworn in to the ſaid 
office, and before amotion of him from it, that is to ſay, on 
the iſt of May, 1766, departed with his family, from the 
borough of Leiceſter aforeſaid, and the liberties thereof, and 
entirely left the fame, with an intent to reſide, inhabit, and 
dwell, with his family, for the future, elfewhere ; and from 
thence, and until and at the time of the amotion of him, did 
continually abide, reſide, inhabit, and dwell, with his family, 
out of the ſaid borough and the literties thereof, contrary to 
the duty of his office aforefaid, to the great injury and da- 
mage of the mayor, bailiffs, and burgelles of the ſaid 0 
| | rough. 
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rough. They then returned, that on the roth of September, 
1766, Foſeph Chambers, the mayor of the ſaid borough, 
and the major par. of the aldermen of the ſaid borough tor 
the time being, in ue manner met and aſſembled at the 

Guild-hall of and within the ſaid borough, eoncerning 
divers matters and buſineſſes relating to the ſaid borough and 
the good regulation and government thereof: of and to 
which ſaid meeting or aſſembly, due and reafonable notice 
and ſummons was previouſly ſent to all the aldermen of the 
ſaid borough for the time being, reſident or being within the 
ſaid borough and the liberties thereof, in order that they 
might attend at the faid meeting or aſſembly. They further 
returned, that at the ſaid meeting or aſſembly, a charge and 
information was made and given to the faid mayor and 


aldermen ſo aſſembled, againſt the fail James Siſmey © of 


« his having departed from and left the faid borough and 
« tne liberties thereof as aforetaid, and of his abiding, re- 
““ ſiding, and dwelling cut F the faid borough and the liber- 
ties thereof as aforeſaid, contrary to the duty of his ſaid 
« office, and to the great damage of the ſaid mayor, bailiffs, 
and burgeſles, of the ſaid borough,” as a reaſonable cauſe 
for the removal of the ſaid James Sifmey trom his ſaid office. 
Whereupon the mayor, and major part of the aldermen of 
the {aid borough, ſo then and there afſembled 2s aforeſaid, 
did then and there duly diſcharge and remove him the faid 
James Siſmey from the taid place or office of one of the al- 
dermen of the ſaid borough, for the cauſe aforeſaid. The 
proſecutor objected that this return was inſufficient, becauſe 
iſt, The corporate meeting is only returned to be aſſembled 
© upon due notice: whereas there ought to have been par- 
ticular notice, as it was not upon a charter-day. 24, No no- 
tice was given to the perſon removed of any charge upon him. 
3dly, Non conſtat that the corporate body heard the charge, 
or determined upon it; or that it was determined at alt. 
4thly, Conſequently, the amotion of this gentleman was ir- 
regular. Sthly, No negle# of dy is charged; only that he 
ablenied himſelf from the borongh.—-AxD Per Lord Maxs- 
FIELD: This man had ot totally left the borough. There 
is no pretence to ſupport this return: he was only abſent 
about four months. Mr. Juſtice Y ATEs concurred. The 
caſe juſt now cited out of Lord Raymond is in point again/? 
the return (1). How can the. corporation know his inten- 
tion? How did they 4n:w © that be did not intend to re- 
« turn?” He might have altered his intention, Lord 
MANSFIFLD; But they have never aſked him; they have 
given him 10 notice of the charge. There is no pretence 
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for amoving him.— PER CurIan: Return diſallowed; 


and a peremptory mandamus ordered. 


The King v. 


G. Gaſkin, D. D. 
Ea. Ter. 
30% Geo 3. B. R. 


8 Ter. Reh. 209. 


A return (to a mandamus to reſtore) was held inſufficient, 
becauſe it did not ſtate that the party had been ſummoned to 
anſwer to the charge before he was removed. — The defend- 
ant, reCtor of the united pariſhes of Saint Bennet, otherwiſs 
Benedict Gracechurch, and Saint Leonard Eaſtcheap, in 


London, having been called upon by a mandamus to reſtore 


John Fulbraok to the office of pariſh-clerk of the ſaid united 
pariſhes, made a return to the mandamus, in which he af. 
ſigned ſeveral cauſes for the removal of the clerk. After 
enumerating the different cauſes which ſhewed the indecent 
and indecorous conduct of the clerk on ſeveral occaſions, 
and among others that the clerk was on a certain day in- 
toxicated during divine ſervice and incapable of performing 
his office, and that he officiated in an improper part of the 
church, the return concluded thus, that “ for and on account 
thereof in the preſence of the Lyon J. Fulbroot, and alſo in the 
preſence of the churchwardens of the ſaid united pariſhes, I 
did, as ſuch rector as aforeſaid, remove and diſmiſs the ſaid 
J. Fulbroc from his place and office of pariſh-clerk, &c.“ 
—Lord KEN VON, Ch. J. If we were to hold this return 
to be ſufficient, we ſhould decide contrary to one of the firſt 
principles of juſtice, audi alteram partem. The caſes of Rex 
v. Mayor of London, and Rex v. Mayor of Uxbridge, cited in 
ſupport of this return by no means warrant the poſition for 
which they were cited; there the application was for a au- 
damus to reſtore; and on hearing the whole caſe this Court 
refuſed to grant the writ becauſe it appeared on the party's own 
ſhewing that he ought to have been removed. It is to be 
found at the head of our criminal law that every man ought 
to have an opportunity of being heard before he is condemn- 
ed: and I ſhould tremble at the conſequences of giving way 


to this principle. I have no doubt but that Doctor Gæſin 


has acted on this occaſion from the beſt motiyes : and, not- 


withſtanding our deciſion, he will be perfectly juſtified in re- 


The King v, the 
aſtices of the 
eſt Riding 

of Yorkſfl:ire, 


newing his accuſation againſt this perſon, and in removing 
him from his office in a more formal manner if the charge 
be true. GROSE J. — The offences charged on the clerk 
are abundantly ſufficient to warrant Doctor Gaſtin in re- 
moving him : but the preſent proceeding is informal, and the 
return to the mandamus is inſufficient, LAWRENCE J.— 
This was one of the grounds on which the return in Bagg's 
ciſe, 11 Co. 99. a. was holden to be inſufficient, The Court 
therefore awarded a peremptory mandamus to reſtore Ful- 

brook, | | 
The Court will not quaſh a return to a mandamus (which 
directed an inferior Court to give judgment on an indict- 
ment) merely becauſe it ſtates an erroneous n, given 
| | el 
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below: but a writ of error muſt be brought to reverſe that Hl. Ter. 
judgment.— To a writ of mandamus, which (after reciting 35 oo r 
that an indictment had been preferred and found at the? e 
quarter-ſeſſions of the Wett Riding of Vorkſhire, holden, 

&c. againſt Milliam Stead and J. Stead, for certain treſpaſſes 

and nuiſances, in unlawfully and injurioufly erefing, build- 

ng, and ſetting up a certain wall, &c. upon and acroſs a 
certain common and ancient pack and prime-way leading, 

&c. to which W. and J. Stead had pleaded not guilty, and 

on which indictment they had been duly convicted, &c.) : 
commanded the defendants to give judgment on the ſaid in- 
dictment agaialt the ſaid W. and F. Stead, the defendants 
made a return, ſtating, that at the quarter- ſeſſions holden, &c. 

6& they gave judgment againſt the ſaid J. and 7. Stead, on 

the Vid indictment for the otfence aforeſaid, which ſaid 
judgment was, that the ſaid W. and F. Stead ſhould be fined 

the ſum of 6d. each, and be diſcharged, &c. Fo this return 

it was objected that ic did not ſtate that the defendants had 
given a full judgment on the indictment againſt W. and F. 
Stead. This being an indictment for a nuiſance, it ſhould 
have been part of the judgment that the nuiſance be abated. 

R. v. Pappineau, 2 Str. 686. Bui THE Cour ſaid, that 

it did not appear to them that the juſtices at the quarter-ſeſ- 

tions ought to have adjudged that the nuifance thould be 
abated, the indictment not charging the defendants with con- 
tinuing, but merely with erecting the wall, ſo that for any 
thing that appeared on the record the nuiſance did not in 

fact exiſt at the time when the indictment was preferred. 

But that it was not neceſſary to determine this point in the pre- 

ſent caſe, becauſe even if the judgment given below were erro- 
neous, this was not the proper made of correcting the error, but 

that the proſecutor muſt bring a 4writ of error, as was done in 

the caſe cited from Strange. Return allowed. 


Marine Jncſurances. 
II hat Perſons may be Inſurers. 


A coMPANY of ſhip-owners engaged to inſure each Lees . Smith, 
other's ſhips, and covenanted ſeverally, and. not jointly, to Tr. Ter. 
pay a certain ſum in caſe of loſs in proportion to their re- t . | 
ſpective ſhares, but in caſe of the inſolvency of any one of 
the members all the others were to be reſponſible : ruled 
that this contract was void by the ſtat. 6 Geo. 1. c. 18. ſ. 12. 
This was an action of covenant. The declaration ſtated, 
that by certain articles of agreement, dated the 11th of 
April, 1787, between the defendant and certain. other perſons 
| therein 
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therein named and deſcribed as ſeveral owners and part- 
owners of ſhips, and the ſeveral] other perſons owners or part- 
owners of ſhips who ſhould then or ar any time thereatter 
be admitted and become parties to the ſaid articles, &c. of 
the firſt part, and the plaintiff of the other part, it was cove- 
nanted and agreed, and the ſaid ſeveral parties to thoſe pre- 


ſents for themſelves ſeverally, and not jointly (amongſt other 


things), covenanted with the plaintiff that they would feve- 
rally engage and bind themſelves for the aſſurance of ſhips 


and parts of ſhips belonging to the ſeveral and reſpective 


and reſpective parts of any 


parties of the firſt part along with his or their own ſeveral 
ips from the iſt of June then 
next for twenty-one years, ſubject to certain conditions and 
regulations, &c. that in caſe of a total loſs of any ſuch ſhip, 
the ſeveral parties to the ſaid articles of agreement of the 


firſt part ſeverally covenanted to pay his or their proportion- 


able part or ſhare of the ſum of 1000, to the perſon who 
ſhould have entered and enſured ſuch ſhip. It then ſtated, 
that V. ealands, who was intereſted in a thip called 7he 
Mealands to the value of 1200]. became a party to and 
ſealed, &c. the articles of agreement, and entered the ſaid 
ſhip for inſurance ; that that ſhip was on the 1ſt of June, 


1795, taken as prize; and that the defendant, though re- 


queſted, refuſed to pay to Yealands his proportionable part 
of the ſaid ſum of loool. to wit 100]. according to the mean- 
ing and effect of the ſaid agreement. The del endant aſter 
oyer of the articles pleaded che ſtat, 6 Ges. 1. c. 18. by 
which the Royal Exchange Aſſurance Company and the 
London Aſſurance Company were incorporated. To this 
plea there was a general demurrer.— PER CuR1Iam: It is 
ſaid, that if this caſe depended entirely on the parts of 
the deed ſet forth in the declaration, the plaintiff would 


have been entitled to judgment: but we cannot poſſibly 


get rid of the other part of the deed diſcloſed in the plea 
which forms an eſſential ingredient in the contract on which 
the action is brought. This is not like the caſe of inde- 
pendant covenants, where one may be ſtruck out; for this 
is of the very eſſence of the contract. The meaning of the 
legiſlature in paſſing the ſtat. 6 Ges. 1. c. 18. (1), was, that, 
as the two great inſurance companies were to have a mo- 
nopoly up to a certain extent in conſideration of certain 


* 


(1) The ſtat. 6 Geo. 1. c. 18. f. 1. enables the king to grant charters 
to the two bodies then about to be ncorporated; and ſect. 12. prohibits 
any other corporations aſſuring ſhips, &c. and enacts that all ſuch con- 
eratts of aſſurance ſhall be 2% facto void ; providing that any private or 
particular perſon or perſons may underwrite, &c. as fully and bencfici- 
ally as if the act had never been made, © ſo as the ſame be not upon the 
account or riſk of a corporation, or upon the account or riſk of perſons 
8fting in a ſociety or partnerſhip for that purpoſe,” _ | 


ſums 
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ſums of money paid by them to the public, there ſhould be 
no competition between them and any other public body; 
but that private individuals might ſtiil continue to inſure on 
their own account. The cite of Harriſon v. Millar (1) 
ſeems to have been properly decided; there each perſon un- 
dertook for himſelf only according to the value of his own 
ſhare : but hete in caſe of the inſolvency of any one of the 
members ali the others are liable to make good his thare of 
the loſs. This is adding the credit of the reit of the mem- 
bers of the ſociety, which is the very thing that the act of 
parliament intended to prevent, namely, that in no event 
thould the joint credit of any company be pledged in a con- 
tract of inſurance. Therefore the plaintiff cannot recover. 

And where two perſons are engaged in a partnerſhip in in-Mitctz!t, æ ar 
ſuring ſhips, &c. which is carried on in the name of one offlignees of Ro- 
them only, and that one pays the whole of the loſſes; fuck aL 828 
a partnerſhip being illegal by ſtat 6 Geo. I, C. 18. he cannot bune, ſurviving 
maintain an action againſt the other to recover a ſhare ofellignee of Eliza- 
the money that has been ſo paid. Lord Ca. J. ExRg.—By Hands, * 
the ſtatute 6 Geo. 1. c. 18. the two corporations became the Nic. Ter. 
purchaſers of the excluſive privilege of inſuring on a joint 35 Ces. 3. E R. 
ſtock, and to give effect to that privilege all other perſons are: Hen. Blas 
prohibited from inſuring on a joint ſtock. Now it appears“ 
clearly on the firſt view, that the proviſions of the act are at 
an end, if a perſon, by merely inſuring in his own name, can 
have the advantage of a joint capital, which the act meant to 
prohibit, This partnerſhip, therefore, is contrary to the 
{pirit of the act, and it is alſo contrary to the letter of it. The 
12th ſection directs, that all ſocieties and partnerſhips (except 
the two corporations) ſhall be reſtrained from underwriting 
any policy, or making any contract of aſſurance, and if any 
perſon acting in ſuch fociety, or partnerſhip, ſhall preſume to 


7 — —_— a 
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(1) It was an action on two policies of inſurance eff-&cd on the Arr 
and Elizabeth from Dantzic to London. The plaintiff and the defend- 
. ants were members of“ The Whitby Aſſociation,“ conſiſting of a 
number of pertons owners of thips, each of whom in proportion to his 
ſhipping paid a certain ſum, which formed the ſtock of the ſociety. 

he policies were ſigned by all the members. All inſured for each 
other according to the reſpective valves of their ſhips, and when any 
loſs happened, the treaſurer paid it out of the joint ſtock. The defend- 
ant's ſhare was 14l. Each individual was only liable for the ſum he hid 
undertaken. For the defendant it was objected, that the policies were 
void in law: but Lord X-zyou oyer-ruied the objection; his lorithip 
ſaid, 4 This does not infriage on the act of parliarcent, as the members 
of this aſſociation have only underwritten in their individual characters: 
but they cannot underwrite for themfelves and partners. If all of them 
were liable up to the extent of their whole t:ck, it would be illegal. 
At preſent the members of this aſſociation only ſtand as individual 
underwriters for {mall ſums.” And the cauſe was at laſt referred, to 
* whether the money paid into court was inſufficient to cover the 
01s. | 

under- 
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underwrite any ſuch policy, or make any contract of aſſur- 
ance, every ſuch policy thall be void, and the ſum under- 
written ſhall be forfeited. This does not at all go to confine 
the meaning of the legiſlature to an avowed parinerſhip, in- 
furing publicly in their own names ; but the object is to pre- 
vent auy other joint ſtock being embarked in inſuring. This 
being io, the conſequence unavoidably is, that no contract can 
ariſe directly out of ſuch a procceding, fo as to be the founda- 
tion of an action. The caſes of Faikney v. Reynous, 4 Burr, 
2069, vide vol. I. p. 325, and Petrie v. Hannay, 3 ler. Reps. 
B. R. 318. vide vol. I. p. 275, 590, were one ſtep removed from 
the illegal contract itſelf, and did not ariſe immediately out of 
it. Thus in Faikney v. Reynaus, the bond was given to ſecure 
the re payment by a third perſon, of his proportion of the 
money paid by the plaintiff in ſtock-jobbing. So in Petrie 
v. Hannay the money had been paid to the broker by Keeble, 
and the action was brought to reimburſe his executors for the 
deſendant's ſhare, In that caſe, indeed, Lord Kenyon ſeemed 
to be of opinion that the action could not be maintained; and 
it was decided expreſsly on the authority of Faikney v. Reynous. 
But perhaps it would have been better, if it had been decided 
otherwite, for when the principle of a caſe is doubtful, I think 
it better to over- rule it at once, than build upon it at all. But 


be that as it may, it is ſufficient now to ſay, that thoſe caſes go 


one ſtep ſhort of the direct illegal tranſaction, but that the 
prefent cafe ariſes immediately out of it. HEATR, J.—I am 
of the fame opinion. It ſeems to me that the object of the 
ſtatute would be totally defeated, if it were to extend only to 
thoſe policies, in which the names of all the partners were in- 
ſerted. It expreſsly declares, that every policy ſubſcribed by 
any perſon acting in a partnerſhip ſhall be abſolutely null 
and void, though it may be true that the party ſubſcribing 
ſhall be eſtopped from ſetting up a ſecret partnerſhip, to de- 
feat a bond fide inſurance. And the reaſon is obvious; trade 
is carried on according to the capital employed. Now the 
inſurances would run to the extent of the capital, in what- 
ever name the policy might be ſubſcribed. The object 
therefore of the ſtatute was to prevent the employment of a 
Joint capital, which would afford the greateſt competition 
with the eſtabliſhed corporations. With reſpect to the caſe 
of Petrie v. Hannay, one judge there hinted that his opinion 
might have been korn, if the queſtion had been res integra. 
But it is ſufficient to reſt on the opinions of the two other 
judges, that in the caſe of partners in illegal contracts, it 
one pays the whole partnerſhip, debt without the expreſs 
content and direction of the other, he cannot acquire a right 
of action againſt the other. So in the preſent caſe, as it 
does not appear that the payments were made by one partner 


at the requeſt or by the expreſs direction or conſent of the 
; other, 
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other, this action eannot be maintained. Rook E, J. con- 

curred, —Rule diſcharged. | 

If a party in an agreement for inſurances has a loſs, and Reed v. Cole, 
is contributory to the loſſes of the other parties therein, they Tr. Ter. 
muſt be contributory to h.—This was an action on the 3 * Ks 
caſe, upon articles of agreement conſtituting a ſociety for te 
mutual affurance of each other's ſhips : whereby they en- 

gaged that when and ſo often as any of the ſhips wherein 

any of the members of this ſociety had property ſhould be 

| Joſt, the reſt ſhould contribute to ſuch loſs. But every mem- 

ber was obliged to prove a property of 500l, in a ſhip : and 

if he would ceaſe to be a member, he was obliged to give 

ſir months notice. The plaintiff ſhewed that he had the re- 

28 property in a ſhip, and became a member; and that 

the thip was loſt, Plea—that the plaintiff had parted with 

his intereſt in the ſhip before the loſs happened. Replica - 
tion—that by articles of agreement with the purchaſer of 

the ſhip, the plaintiff had agreed to pay 500l. F a loſs hap- 

pened within three months and therefore he was intere/led 

during the veyage. Demurrer to this replication: and joinder 

in demurrer.— IHE CouRT were of opinion, that as the 

plaintiff continued contributory to the loſſes of the others, at 

the very time when this loſs happened, it was but juſt and 
equitable, and within the words and meaning of the agree- 

ment, that they ſhould contribute to his. He ſtill had an in- 

tereſt in the ſafety of the ſhip: he had not parted with all 

his intereſt in it; but continued intereſted guoad this loſs (1). 

Per Cur. Judgment for the plaintiff, 


M hat Intereſt may be aſſured. 


A perſon having a repondentia intereſt cannot inſure it as Glover v. Black, 
an intereſt on goods. — This was an action on the caſe upon Tr. Ter. 
a policy of inſurance, made on goods and merchandizes loaden 3 ow 2 Ne 
or to be loaden on board the good ſhip or veſſel called the 7 zac. 13* 
Denham, whereof was malter captain William Tryon, at 396, 399, 405, 
&« and from Bengal to any ports or places whatſoever in the 42 
« Faſt Indies, until her ſafe arrival in London:“ which 
policy was underwritten by the defendant for 200l. for a 
premium of rol, per cent,—The plaintiff declared for a total 
loſs. — The cafe was as follows: Before the underwriting of 
the policy, the pla intiff had lent to Captain Tryon, the maſter 
of the ſhip, #þon the goods then loaden and to be loaden on 
board the ſaid ſhip on account of the ſaid William Tryon, the 
ſum of 7641. at reſpondentia : for which a reſpondentia-bond 


a 


—— 


G) See allo Ayres v. Douglas, ante, vol. I. p. 340. 
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was executed by Captain Tryon and one Foſeph Buftoll to the 
plaintiff in the common form, On the 31ſt of March, 1760, 
the ſhip was within the limits inſured; and had then and at 
the time of the loſs, divers goods and merchandizes on board 
her, which were the property of the ſaid Captain Tryon, and 
of greater value than all the money he had borrowed. On 
the {aid 31ſt of March, 1760, the ſaid ſhip, with her lading 


on hoard her, was burnt, and thereby all the goods and mer- 


chandizes atoreſaid of the ſaid William Tryon were totall 
conſumed and loſt, On this proof the jury found a verdics 
for the plaintiff, ſubje&t to the opinion of the Court, 


« Whether, on ths evidence, the plaintiff was entitled to re- 


* cover on this policy?” The flat. 19 G. 2. c. 37. 6. 
enacts, © That the lender of money on bottomree or at 
ce reſpondentia, his agents or aſſigns, ſhall have right to make 
& affurance on the money ſo lent.” And the counſel for the 
plaintiff inſiſted that the lender of this money had an intereſi 
in the goods, though they were the property of the borrower. 


And chat as reſpondentia was an intereſt that might be inſured 


under the ſtat. it was not neceſſary to ſpecify in the policy, 
« That it was a reſpondentia intereſt only, which was in- 
& fured.“ THE CouRT took ſome time to think of this 
caſe. And afterward LORD MansFIELD, Ch. J. delivered 
their reſolution ; (which, he faid, they had very fully con- 
ſidered). He owned, that at the trial, and alſo ſince, upon 
the argument here, he did lean to ſupport this inſurance: 
and his reaſon for ſo doing was, that he was ſatisfied of its 
being a fair inſurance; and that the doubt which had ariſen 
upon it was only occaſioned by a lip in omitting to ſpecify (as 
it was intended to have been done) „That this was a reſpen- 
& dentia intereſt.” The ground of ſupporting this inſurance, 
if it could have been ſupported, was a — of the act of 
19 G. 2. c. 37. viz. the 5th ſection; which runs in theſe 
words“ I hat all ſums of money lent on bottomree or at 


* reſpondentia upon any ſhip bound to or from the Eaſt 


& Indies, ſhall be lent only on the ſhip, or on the merchan- 
« dize or effects laden on board ſuch ſhip; and ſhall be fo 
« expreſſed in the condition of the bond; and the benefit of 
« ſalvage ſhall be allowed to the lender, who alone ſhall have 
& a right to make aſſurance on the money ſo lent. And no 
* borrower of money on bottomree or at reſpondentia ſhall 
& recover more, on any aſſurance, than the value of his in- 
de tereſt on the ſhip or in the merchandizes or effects laden 


* on board; excluſive of the money borrowed: and in caſe 


© it ſhall appear that the value of his ſhare in the ſhip or in 
« the merchandizes or effects laden on board doth not 
* amount to the full ſum he hath borrowed, ſuch borrower 
4 hal} be reſponſible to the lender for ſo much of the money 


« borrowed as he hath not laid out on the ſhip or merchan- 
| | : « dizes 
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« dizes laden thereon, with lawful intereſt for the ſame, 
« together with the aſſurances and all other charges thereon, 
66 in the proportion the money not laid out ſhall bear to the 


c whole _— lent, notwithſtanding the ſhip and merchan- 
| 


« dizes be totally loſt.'* Now this act, to the purpoſe of 
inſurance, ae fer the borrower as having a right to inſure 
only for the ſurplus value, over and above the money he has 
borrowed on bottomree or at reſpondentia, And lenders at 


reſpondentia or on bottomree may, to many purpoſes, be ſaid 


to have a lien. Yet we are all very well ſatisfied, after a 
more particular conſideration, that this act of parliament 
never meant or intended to make any alteration in the man- 
ner of inſurances. Its view was to prevent gaming or 
wagering policies, where the inſurer had no intereſt at all, 
And if the lender of money at reſpondentia was to be at 
liberty to inſure for more than his whole intereſt, it would 
be a gaming policy: for, it is obvious, that if he could in- 
ſure all the goods, and inſure his reſpondentia intereſt beſides, 
this would amount to an inſurance beyond his whole intereſt. 
The act conſiders the form of the policies juſt as they ſtood 
before the making of it; and provides, & 6. that on all ac- 
tions brought on policies of aſſurance, the plaintiff, or his at- 
torney or agent, thall, within 15 days after he ſhall be te- 
quired by the defendant, or his attorney or agent, declare in 
writing, What ſum or ſums he hath aſſured or cauſed to 
« be aſſured in the whole, and what ſum he hath borrowed 
«< at reſpondentza or bottomree for the voyage or any part 
« of the voyage in queſtion in ſuch ſuit or action.“ And 
in deſcribing reſbondentia intereſt, it gives the lender alone a 
right to a inſurance on the money lent. So that this act 
left it upon the practice. His lordſhip ſaid, he had looked 
into the practice; and he found that bottomree and reſpondentia 
are a particular ſpecies of inſurance in themſelves, and have 
taken a particular denomination : and he could not find even 
a dium, in any writer, foreign or domeſtic, “„ That the 
& reſpondentia-creditor may inſure upon the goods as goods.“ 
And in this very caſe, the reſpondentia- intereſt was intended 
to have been ſpecified; but was omitted to be ſo, by miſtake. 
He declared, that he found, by talking with intelligent perſons 
very converſant in the knowledge and practice of inſurances, 
That they always do mention reſpondentia- intergſt when- 
« ever they mean to inſure it.” It might be greatly incon- 
venient to introduce a practice contrary to general uſage. 


And there may be ſome opening to fraud if it be not ſpecified. 


He declared the ground of the preſent reſolution to be this 
« That it is eſtabliſhed now, as the law and practice of mer- 
i chants, that reſpondentia and bottomree muſt be mentioned and 
& ſpecified in the policy of inſurance.” But he declared, at the 


fame time, that they did not mean to determine 2 
N | "my at 
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% That no ſpecial intereſt in goads may be given in evidence, in 
* other caſes than theſe of reſpondentia and bottomree, if the 
. : 8 of the caſe ſhall admit of it. Plaintiff non- 
vited. 

| Robertſon v, Seamen's wages and proviſions are not covered by an in- 
Ewer, Hil. Ter. ſurance on the body of the ſhip.— This was an action on a 

1 eget V policy of inſurance, on the ſhip Dumfries, at and from Lon- 
don to Africa during her ſtay and trade there, and at and 
from thence to her port or ports of diſcharge in the Britiſh 
Weſt-India iſlands, to recover a partial loſs. The facts were, 
that this ſhip, in the courſe of the laſt war, after performing 
her voyage to Africa, in coming from thence laden with 
flaves, to the Weſt Indies, touched at Barbidoes in Decem- 
ber 1781, for the purpoſe of watering, at which iſland an 
embargo was laid on all ſhips, by 4 of Lord Hood, the 
commander in chief upon that ſtation; and the veſſel was 
detained a conſiderable time. The captain applied for leave 

to depart; but was refuſed: whereupon he attempted to ſail 

away privately in the night, but was purſued by the Sala- 
mander ſloop of war, and after a flight engagement, he was 
brought back, the Dumfries not having ſuſtained any da- 
mage, for which the underwriters could be charged, on 
account of a clauſe, exempting them from partial loſſes, not 
amounting to 3 per cent. Lord Hood, in conſequence of this 
breach of embargo, upon her return took almoſt all the men 
out of the — diſperſed ſome of the crew among the 
ſhips of war, the captain and the reſt of the crew were con- 
fined; and the ſhip was detained at Barbadoes till the April 
following. This detention however was not proved to have 

_ ariſen ſolely from the embargo, as it appeared, that for ſome 
part of the time, the {mall-pox prevailed among the flaves, 
and that the embargo was frequently taken off and renewed 
between December and April. The action was brought to 
recover from the inſurer upon the ſhip the additional wages 
paid to the ſcamen, and the charges for proviſions, during 
this detention. Mr. Juſtice Buller was of opinion, at the 
trial, that the only damages proved, being items for ſeamen's 
wages, proviſions, and demurrage, during the detention, could 
not be recovered under this policy on the thip only. To 
make the underwriter liable, there muſt be a loſs of the hip, 
for the policy is on the body of the thip only; and if ſhe ar- 
rive ſafe at her port of delivery, be the voyage ever ſo long, 
you cannot recover under ſuch a policy: if, indeed, the be in 
tuch a ſtate as to prevent her from completing her voyage, 
it is certainly a loſs, The plaintiff was nonſuited, —In the 
following term a motion was made to ſet aſide the nonſuit, 
which, after argument, was refuſed by the whole Court to 
be done, and upon that occaſion LoRD ManseieD, Ch. . 
{aud : There is no authority to ſhew, that on this policy, the 
| | eg inſured 
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inſured can recover for ſuch loſs; but it is contrary to the 
conſtant practice. On a policy on a thip, ſailors' wages or 
proviſions are never allowed in ſettling damages. The jn- 
ſurance is on the body of the ſhip, tackle, and furniture; not 
on the voyage or crew. In this cafe it is adiuitted, that there 
was no damage done to the thip, tackle, or furniture; and 
theretore I think the direction was right, and that the plain- 
tiff ought not to recover. Buller, J. I take it to be perfectly 
well ſettled, that you are not to recover on a policy on the 
body of the ſhip for ſeamen's wages or proviſions; theſe are 
not the ſubject of the inſurance. The caſe put at the bar 
proves the rule. For if the ſhip had been detained in con- 
ſequence of any injury which ſhe had received in a ftorm, 
though the underwriter muſt haye made good that damage, 
yet you could not have come upon him tor the amount of 1 
wages or proviſions, during the time ſhe was ſo repairing. | 11 
Here the ſhip itſelf is ſafe; and the Court only look to the | 
thing itſelf, which is the ſubject of inſurance ; and the wages | 
and proviſions are no part of the thing inſured.— Rule diſ- 
charged (1). 5 

Proviſions ſent out in a ſhip for the uſe of the crew are grough v. WIA 
protected by a policy of aſſurance on the ſhip and furniture. more, Hil, Ter. | 
— [his was an action on a policy of inſurance on an Eaſt- 36 00s 3. 33 | 
India and China ſhip; and on the tackle, ordnance, ammu- 
nition, artillery, and furniture, of the ſhip. At the trial it 
appeared that, while the ſhip was lying off Bank-Saul land 
in the river Canton, it became neceſſary to retit her, for . 6 
which purpoſe the ſtores and proviſions were taken our of | 
her, and put into a warehouſe, called a Bank-Saul, and that j 
while they were in the warehouſe they were deſtroyed by an 5 
accidental fire. It was admitted that the policy covered all 
the articles but the proviſions, which were merely for the bh 
uſe of the ſhip's crew : but if thoſe proviſions were not pro- i 
tected by the policy, then there was not an average loſs of E 
3l. per cent. It was conſidered in the fame light as if the 
accident had happened on board the ſhip (2). For the de- 
fendant it was contended that the proviſions were not pro- 
tected by the inſurance; but one of the jury (3) ſaid that it 
had been determined in Lord Mansfield's time that they were 8 
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(1) The caſe of Eden and Court againſt Poole, fittings after Hilary 
178 5, at Guildhall, was where a ſhip put into Ferrol to repair lome da- 
mage, and when ſhe was going to ſail an embargo was lain upon her by | 
the Spaniſh governor, under which ſhe was detained fome time. An ac- . | 
tion was brought againſt the underwriters on the ſhip, amongſt other | | 
things, for the amount of ſeamen's wages and proviſions during ſuck de- 
tention ; but Mr, Juſtice Buller was of opinion, that theſe cliarges were 
not allowable on ſuch a policy. „ 
(2) Vid. Pelley v. The Royal Exchange Affirauce Comt ans, 1 Bur. 341. 
(3) Which was a ſpecial one. 
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included under the word “ furniture,“ under which deciſion 
the merchants in the city had ſince acquieſced ; on which the 
plaintiffs obtained a verdi&t. The objection was renewed on 
a rule to ſhew caufe why a new trial ſhould not be granted; 
on the authority of Roberiſem v. Ewer.—LoRh KENYON, 
Ch. J. The queſtion here ariſes on the meaning of the word 


© furniture ;” one of the jurymen faid, and in that he is now 


cor. firmed, that, according to the underſtandings of thoſe who 
enter into theſe contracts, it includes the proviſions for tlie 


uſc of the crew. Now, among the ſeveral accidents, againſt 


which the defendant inſured, are perils by fire; and this ſhip 
being at Canton, it became neceffary to refit her, and to take 
out all her goods and land them on this iſland, where the 
accident happened; by which theſe proviſions, with the reſt 
of the goods, were burned: and there is no doubt but that 
the loſs on this iiland muſt be conſidered in the fame light 
as if it had happened on board the ſhip itſelf. This was de- 
termined in Pely v. The Royal Aſſurance Company. Then if 
theſe proviſions be inſured as part of the outfit of tlie ſhip, 
and they were conſumed by one of the perils infured againſt, 
there is an end of the queſtion; a loſs has happened within 
the meaning of the policy; and conſequently the defendant. 
is liable. But it was laid in the argument that, the inſtant 
any of the proviſions were conſumed on board, there could 
not be a total loſs: but the ſhort anſwer to that is, that that 
comes within the wear and tear of the ſthip, and it might as 
well be ſaid that if a maſt were a little injured there could 
not be a total loſs. If this deciſion were to militate againſt 
any determination, or even an ob:ter diftum, of Lord Mans— 
eld, I ſhould have heſitated for ſome time before I delivered 
my opinion. But the caſe of Robertſon v. Fer is clearly 
diſtinguiſhable from the preſent; here the goods were con— 


| ſumed by an accident by fire on board the ſhip (for the 


iſland was for this purpoſe equivalent to the ſhip), and within 
the meaning of the policy of inſurance: but in that caſe 
they were conſumed by the negroes during a detention of the 
thip._BULLER, J. 1 am clearly of opinion that the under- 
writers on the body and furniture of the ſhip are liable to 
pay the amount of theſe proviiions, which were bought to 
replace thoſe which were conſumed by an accident within | 
the meaning of the policy. Without commenting on the 
words of the policy, it is ſufficient to fay that a policy of at- 
ſurance has at all times been con{idered in courts of law as 
an abſurd and incoherent inftrument ; but it is founded on 
uſage, and muſt be governed and conſtrued by uſage. Now 


it is perfectly clear that in every inſtance, where loſſes have 


been ſertied, the proviſions put on board the veſſel when the 
failed have been conſidered as part of the ſhip. The value 
is taken in this way ; the under-wiiters have a right to go 

and 
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and ſee the ſhip, to examine the value of the hull, the maſt<, 
and the proviſions; the value of the ſhip alone comprehends 
all theſe articles: but though the underwriters have a right 
to examine the ſhip itſelf, in point of fact they do not, be- 
cauſe they know from experience the quantity of proviſions 
neceſſary for the crew for the intended voyage; and if that 
value be ſtated to them in the ordinary way, they ſign their 
names immediately, without making further inquiries. Then 
if the proviſions be included in a policy on the thip; and the 
ſhip and all the proviſions be loſt, the under-writers muſt 
make good the whole loſs, whether it be @ valued or an 
open policy. But it has been ſaid, that if an accident hap- 
pen after ſoine of the proviſions are conſumed, the under- 
writers are entitled to a deduCtion to the amount of ſuch 
proviſions : I will anſwer this, firſt, as the argument applies 
to a valued, and then to an open, policy. As to the firſt; 
from the nature of the policy, the proviſions are not inſured 
againſt all events; they are only inſured againſt particular 
Tiſks. Again, there is nothing from which there can be 
ſalvage; if the body of the ſhip and every thing on board 
be ſunk, or burned, there can be no ſalvage. And, in the 
caſe of an open policy, the inſured muſt prove by evidence 
what was the value of the whole, and then the ſame reaſons 
apply as in the caſe of a valued policy. With reſpect to the 
caſe of Robertſon v. Ewer, which has been relied on; I 
thought at firlt that it applied ſtrongly to the preſent; and if 
I ſtill entertained the ſame opinion, I would not, on account 
of any uſage to the contrary among under-writers, overturn 
a ſolemn determination of this Court: but that caſe, and the 
two others there mentioned, are clearly diſtinguiſhable from 
the preſent, In all thoſe the inſured wiſhed to charge the 
under- writers with the amount of the proviſions conſumed 
during the time when the ſhips were detained. Of thoſe 
therefore it is ſufficient to ſay that an inſurance is on the ſhip 
for the voyage; bur, during a detention, the {hip is not pro- 


ceeding ; and therefore the under-writers are not liable. This 


cafe alſo differs from that of Rebertſon v. Erber in another 
circumſtance ; there the proviſions were conſumed by the 
{laves on board, and not by the ſhip's crew, and the ſlaves 
are conſidered as part of the cargo. The words of Lord 
Mansfield in that caſe mult be taken with a reference to the 
caſe then before him : he was then ſpeaking of a charge of 
proviſions uſed during the detention of the ſhip, and for the 
maintenance of the flaves; and he ſaid, “there is no au- 
thority to ſhew that, on this policy, the infured can recover 
for ſuch a loſs; but it is contrary to the conſtant praciice.” 
Then he proceeded to ſay, © on a policy on a ſhip, fulors' 
wages or proviſions are never allowed in ſettling the d2- 
mages.” Now even if thoſe latter words be taken in their 
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eneral ſenſe, and not confined to the caſe immediately be- 
. the Court, they are accurate; for * proviſions” eg 
nomine are not taken into conſideration. In general, the 
captain of a ſhip takes on board proviſions ſufficient for the 
voyage; and if he be detained in any port, and he be a pru- 
dent man, he will not uſe what are called the ſhip's ſtores 
during his detention, but he will buy others for immediate 
conſumption during the detention, becauſe he cannot but 
know that he has the ſame length of voyage to perform thar 
he had before he was detained : it makes no difference how- 
ever to the under-writers whether he do ſo or not; for if the 
captain be obliged to purchaſe other ſtores for the remainder 
of the voyage, the under-writers are not anſwerable for 
theſe, but only for thoſe which were on board at the time of 
the inſurance, ſince they only formed a part of the value of 
the ſhip. On the whole, therefore, I am of opinion that there 
ſhould be no new trial, The caſes cited are diſtinguiſhable 
from the preſent; the uſage of merchants, as to the conſtruc» 
tion of theſe inſtruments, ſtands unimpeached, and therefore 
it muſt prevail in this caſe, —-GRosE, J. agreed. Rule diſ- 
charged. | iD. 
Jones v. Schmoll, And the affured cannot recover upon the policy, unleſs 
9275 % the loſs, which has happened, be a direct and L {3 con- 
p. B05 note a. ſequence of the peril inſured.— This was an action on - 
policy of aſſurance & at and from Briſtol to the coaſt of 
„Africa, during her ſtay and trade there, and from thence 
to her port or ports of diſcharge in the Weſt Indies.“ 
There was a memorandum on the policy, that “ the aſſurers 
e are not to pay any Joſs that may happen in boats during 
the voyage (mortality by natural death excepted), and not 
to pay for mortality by mutiny, unleſs the ſame amount 
to fol. per cent. to be computed on the firſt coſt of the 
* ſhip, outfit, and cargo, valuing negroes ſo loſt at 35l. per 
„head.“ The demand upon the policy was the lois of a 
great many flaves by mutiny. The evidence of the caprain 
was, that he had thipped 225 prime flaves on board : that on 
the third of May, before he failed from the coaſt of Africa, 
an inſurreCtion was attempted; that the women ſeized him 
on the quarter deck, and endeavoured to throw him over- 
board, but he was reſcued by the crew; that the women and 
ſome men threw themſelves down the hatchway, and were 
much bruiſed. That he ſent the ringleader on ſhore, and 
twelve men «nd women afterwards died of thoſe bruiſes, and 
from «bſtinence : that, on the 22d of May, there was a gene- 
ral inſurrection, the crew were forced to fire upon the flaves, 
| and attack them with weapons, it being a caſe of imminent 
f neceſſity, Several ſlaves took to the ſhip's ſides, and hung 
| down in the water by the chains and ropes, ſome for about 


2 quarter of an hour, three were killed by firing, and three 
| | CTC 
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were drowned, the reſt were taken in, but they were too far 
gone to be recovered; many of them were deſperately 
bruiſed, many died in conſequence of the wounds they had 
received from the firing during the mutiny, ſome from ſwal- 
lowing ſalt water, ſome from chagrin at their diſappointment, 
and from abſtinence; ſeveral of fluxes and fevers; in all to 
the amount of 55. The under-writer had paid at the rate of 
15 per cent. for 19, who were either killed during the mutiny, 
or had afterwards died of their wounds. Another conſe— 
quential damage was ſtated, that the mutiny had leflened the 
remaining flaves in the eſtimation of the planters, and re- 
duced their price Lord MANSFIELD ſaid, As to the latter 
loſs, I think the under-writer is not anſwerable for the loſs of 
the market, or the price of it: that is a remote conſequence, 
and not within any peril inſured againſt by the policy. The 
queſtion for the jury will be, Whether any of thoſe who died 
by any other means, except by being fred upon, or in con- 


ſequence of the wounds and bruiſes which they received 


during the ſtruggle, are within the meaning of the policy, 
which inſures againſt damage by mutiny? This policy is in 
the common form, and if it were not for the memorandum, I 
ſhould ſay, the caſe was not within the inſtrument. But as 
it now ſtands, it is very clear, that thoſe who were killed by 
the firing, or died in conſequence of their wounds, are within 
the policy; the other complicated caſes muſt be left to the 
jury. The firſt claſs, ſuch as were killed in the fray, cer- 
tzinly come within the meaning of the policy; and the ſecond 
Claſs alſo, thoſe who died of the wounds they received. 
The third claſs are, I think, as clearly not within it; ſuch as 
being baffled in their attempts, in defpair choſe a mode of 
death, by faſting, or died through deſpondency : that is not 

mortality by mutiny, but the reverſe, for it is by failure of 
mutiny. The great claſs are ſuch as received ſome hurt by 
the mutiny, but not mortal, and died afterwards of other 
cauſes, as thoſe who ſwallowed water, jumped overboard, &c. 
This is the great point. The jury found, that all who were 
killed in the mutiny, or died of their wounds, were to be paid 
for. That all thoſe who died of their bruiſes, which they 
received in the mutiny, though accompanied with other 
cauſes, were to be paid for. That all who had ſwallowed 
falt water, and died in conſequence thereof, or who leaped 
into the ſea, and hung upon the ſides of the ſhip, without 
being otherwiſe bruited, or who died of chagrin, were not 
to be paid for. 
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A policy of inſurance on Eaſt-India ſhips, includes the Salvador. Hop- 
kins. and Heatun 


chance of their being detaired in India, and the riſque of the S 
country voyage there. — But there were nine cauſes, in all, Tr. Ter. 


upon the ſeveral inſurances of this ſame Eaſt-Jndia ſhip the 5 Geo. 2. B. R. 
FF inchelſea, an Eaſt-Indiaman. The charter-party was ac- 3 F. 3707+ 
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obligation of this policy is to be taken from the words of 
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eording to a printed form, which has long been in ufe, and 


contained a clauſe empowering the company's ſervants 
abroad to detain the ſhip a year longer, if they pleaſed, than 
the time originally limited by the charter-party. The in- 
furance was in theſe words: © At and from Bengal to any ports 


or places whatſoever in the Eaſt Indies, China, Perſia, or elſe- 
' where, beyond the Cape of Good Hope, forwards and backwards, 


and during her ſlay at each place until her arrival at London, 
as Money, &c. On March 25, 1762, the ſhip ſailed. On Sep- 
tember 19, ſhearrived at Bombay. And on November 4, the 


left Bombay the firſt time. On March 5, 1763, the arrived 


at Calcutta in Bengal. And on the 28th of the ſame month 
the preſidency and council of Bengal entered into a new 
agreement with the captain; reciting, That the charter- 
4% party would expire on the 11th February 1764; but that 
« the preſident and council, finding it expedient to detarn the 


cc ſhip in India, and deſirous of having the time limited, in 


cc the charter-party, prolonged, &c. The indenture there- 
fore witneſſeth, that the captain lets the ſhip to freight, for 
one whole year from the ſaid 11th of February, 1764, &c. 
In July the ſhip arrived at Bombay a ſecond time. On 
December 11, ſhe left Bombay to go to Bengal, and ſhe ar- 
rived at Bengal early in 1764. On March 19 the ſhip left 
Bengal to go to Bombay. And on the 21ſt of that month, 
ſubſequent to the expiration of the old charter-party, the 
ſhip was loſt, On April 3, Mr. Hume, the plaintiff in ſeve- 
ral of theſe actions, received a letter from the captain, dated 
14th April, 1963, incloſing a copy of the new agreement: 
which letter was publicly read in a coffee-houſe. On April 
4, ſome inſurances were made by Mr. Hume. On July 17, 
other inſurances were made by Mr. Hume. All the other 
inſurances were made after the captain's letter of 14th 
April, 1763, was received, and publicly read in a coffee- 
houſe. On October 9, 1764, an account was received in 
London of the ſhip's loſs.— THE UNDER-WRITERS INSIST- 
ED, that the policies were void, becauſe at the time of under- 
writing they were not expry/sly told of the new agreement, 
« To detain the ſhip in India for a year longer than the en- 
& larged time provided for by the charter- party, which ex- 
c pired on the 11th of February, 1764.” The cauſes were 
at firft tried with different ſucceſs ; but all the nine verdicts 
were at la/? uniform for the plaintiffs, the inſured againſt the 
under-writets.—Lord MAaxsFIELD, Ch. J. delivered the una- 


nimous opinion of the Court. They thought the uſage of 
the Eaſi-India Company's trade, and the courſe of their 


vcyages, to be in fact fo notorious, and ſo well known both to 
the inſurers and the inſured, that they muſt be ſuppoſed _ 
fully apprized, and ſufficiently connſant of it; and that the 


the 
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the charter- party (which refer to the uſage), and the uſage 


of theſe voyages, in the ſame manner as if it was expreſsly 


inſerted in the policy. THE REASONS WHICH GOVERNED 
THE CoURT on granting or refuting new trials were: 
that the under-writers are bound and preſumed to know the 
courſe of the Eaſt-India trade, the terms of the charter- 
party, and the deſtination of the India ſhips (which are 
under the direction of the company, and not of their owners) : 
that the charter-party is a printed form, of a very long 
ſtanding : that, beſides the liberty thereby given, “ 1. o pro- 
« long the ſhip's ſtay for one year,“ it is very common, by a 
new agreement, to ; thay her a year longer (for, no ſhip 
comes home in ballaſt) ; and the longer a ſhip is kept, the 


more beneficial it is to the owners. — That the words of the 


policy are adapted to this uſage; being without limitation of 
time or place; and without any reference to the firſt voyage 
particularly mentioned in the charter- party. The terms of 
the policy preciſely deſcribe the riſque in its utmoſt latitude; 
and neceſſarily extend to every prolongation of ſtay, and 
every ene ee any of the defendants might 
have learned at the India-houſe all that was to be known. 
No mention was made, or queſtion aſked, at the time of 
under-writing, « }/hen the ſhip was chartered ;*%* When ſhe 
& failed from England;; © When the arrived in India; 
4 hether (he was continued a year, according to the pro- 
« viſo in the printed charter-party ;'* and yet her continu- 
ance in the Eaſt Indies depended on all theſe facts. If they 
ought neceſſarily to be diſcloſed, the policy was void, to the 
knowledge of the under-writers, at the time they took the 
premium. The chance of her ſtay is one of the riſques in- 
ſured, The evidence in all the cauſes was very ſtrong, 
« That her ſtaying a year longer, F known, would net have 
&« val ied the premium. This ſhip was inſured at the ſame 
premium, after the prolongation of her ſtay in India was 
known. None of the defendants deſired to be of, after they 
knew that an account of the new agreement To prolong 
6 her ſtay for a year longer“ had been received in England 
upon the 3d of April, 1704; which was notorious to them all 
before the intelligence of her 4%, which came in the October 
following. So that if there had been any force to the ob- 
jection, it would have been waived by the acquieſcence of the 
under-writers, after they were fully apprized of the whole, — 
Tu Cour eſteemed this to be the moſt convenient way 
of determining this queſtion ; becauſe whoever ſhall here- 
after inſure on an Eaſt-India ſhip, will know that he inſures 
the contingencies, and may take proper precaution againſt 
them, if he will ; whereas if every perſon inſured ſhould be 
obliged to open to the inſurer / the grounds of his expecta- 
tions about the ſhip's continuance in the Eaft Indies, or 
coming to England, it might produce great litigation and 

- © | confuſion 
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confuſion in caſes ariſing upon theſe Eaſt-India policies. 
Judgment for the plaintiff. 

An under-writer is bound to know the nature and peculiar 
circumſtances of the branch of trade to which the policy re- 
lates: and, to prove the manner of conducting a particular 
branch of trade at one place, evidence may be given to ſhew 
the manner in which the fame branch is carried on at an- 
other place. — he inſurance was upon the ſhips the Hope 
and the Anne, “At and from Dartmouth to Waterford, 
and from thence to the port, or ports, of diſcharge, on the 
coaſt of Labrador, with leave to touch at Newfoundland, 
and upon any kind of goods and merchandizes ; and alſo, on 
the ſhips till they ſhould be arrived at their port of diſ- 
charge, and ſhouid have moored at anchor twenty-four 
hours, and on the goods and merchandizes, until the ſame ſhould 
be there diſcharged, and ſafely landed.“ By a clauſe in the 
policy, money advanced to the fiſhermen was inſured. The 
Anne arrived ſafe on the coaſt of Labrador, on the 22d of 


June, and the Hope, on the 14th of July, 1778. From the 


time of their arrival the crews were employed in fiſhing, and 
had taken out none of their cargoes, except at leiſure hours 
(partly on Sundays), ſuch things as were immediately 
wanted. On the 13th of Auguſt an American privatecr 
entered the harbour (Temple Bay), and took both the veſ- 
ſels, there being nobody at that time on board either of 
them. The action was brought to recover the value of the 


goods. The defence was, that there had been an unneceſſary 


delay in unloading the cargoes, in conſequence of which they bad. 
been expoſed to capture, and that the under-writers ought not 13 


be liable for what had happened from the negligence of the in- 
ſured. The plaintiſfs reſted their caſe on the words of the 


policy, and on the uſage of the trade. They called two wit- 
neſſes who proved that they had been the ſame voyage three 
times in the three laſt years, and that they had proceeded in 
the ſame manner during each of the voyages; that the 
plaintiffs had no warehouſes ſuſhcient to have heid the 
goods, if they had been landed; and that there were no 
ſettlements on the coaſt of Labrador, but thoſe belonging to 


the plaintifls. The plaintiffs then called one French to 


prove the cuſtom of the Newfoundland trade. This evi- 
dence was objected to, but Lord MansFleLD admitted it; 
and the witneſs ſwore, that in the Newfoundland trade it 1s 
cuſtomary to keep their goods on board ſeveral months, and 
that ſometimes they have part of their homeward cargo of 
fiſh, and part of their old cargo, on board at the ſame time. 
That the firſt object is to catch fiſh, and they unload only 
at times when they cannot fiſh. The old cargo being 
chiefly ſalt, and proviſions, it is taken out gradually, for 


curing the fiſh, and for conſumption. This witneſs was 


confirmed by one Newman, Neither Newman nor er. 
| a 
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had been at Labrador. One Hunter oil then called, who 


proved that ſome years ſince he uſed to ſend veſſels of his 
own, and alſo chartered veſſels to Labrador, and that it was 
uſual in chartering veſſels to ſtipulate, that they ſhould have 
ſixty days allowed for diſcharging. That he apprehended 
they were oftentimes longer, in fact, and that it was not ſo 
ealy to diſcharge a cargo at Labrador, as at Newfoundland. 
Lord MANSFIELD : Every under-writer is preſumed to 
be acquainted with the praCtice of the trade he inſures, and 
that whether it 1s recently eſtabliſhed or not. If he does 
not know it, he ought to inform himſelf. It is no matter if 
the uſage has only been for a year. This trade has exiſt- 
ed, and has been conducted in the ſame manner, for three 
years. It is well known that the fiſhery is the object of the 
voyage, and the ſame fort of fiſhing is carried on in the 
ſame way at Newfoundland. The evidence on that ſubject 
was properly. admitted to ſhew the nature of the trade. — 
WiLLEs and ASHHURST, Juſtices, of the ſame opini n.— 
BuLLEtR, Juſtice: There was ſufficient evidence without 
calling in aid the uſage in the Newfoundland trade; for it 
appeared on the face of the policy, that the hſhery was the 
purpoſe of the voyage. But I think the evidence objected 
to was properly admitted. If it can be ſhown that the time 
would have been reaſonable in one place, that is a degree of 
evidence to prove, that it was ſo in another. The effect of 
ſuch evidence may be taken off, by proof of a difference of 
circumſtances. It is very true that the cuſtom of one manor 
is no evidence of the cuſtom of another, that has been deter- 
mined in many caſes; but the point here is very different, it 
is a queſtion concerning the nature of a particular branch of 
trade.—Rule diſcharged. 
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ſhip and its cargo from Sunbury, in Georgia, to Amſterdam, Eaie, 


. z : ; Or. Ir. Ter. 
it appeared, that the plaintiffs lived in Georgia, and had for + Go nw 


1 Ter. Reh. 313. 


merly been owners of the veſſel, but before May 1785 had 
transferred their property in her to one Pierce, who reſided in 
the ſame country. The names of the plaintiffs were at the 
head of the policy, which was under- written by the defendant 
in September 1785; and the declaration ſtated that they had 
made it for the benefit of Pierce, in whom the intereſt was 
averred to be. Upon theſe facts two queſtions aroſe: 1ſt, 
Whether, when an agent effects a policy for his principal 
: reſiding abroad, the act of the 25 Geo. 3. c. 44. (1) requires 
that ſuch agent's name ſhould be inſerted, eo nomine, as 
agent? 2dly, Whether under the ſame act it is neceſſary 
that ſuch agent who effects the policy for his principal re- 


— 
— 


— — 


(1) This act was afterwards repealed by ſtat, 28 Geo, 3. c. 56. 
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ſiding abroad, ſhould himſelf reſide in England? — Lord 
- MANSFIELD, Ch. J. The preamble of the act recites, that 
great inconveniences had ariſen from omitting to inſert in 
policies of inſurance the names of the perſons for whoſe 
benefit, or on whoſe account, ſuch policies were effected. 
That is the miſchief: and it is remedied by enacting, that if 
the principal reſides in England, his own name ſhall be in- 
ſerted, or what amounts to the ſame thing, the name of his 
agent, eo nomine, as agent for him. If the agent were not to 
be named in the policy, in the capacity of agent for the in- 
fured, the public would till be left ignorant who the inſured 
was; and the principal intention of the act would be de- 
feated. Then as to the caſe of the, inſured living abroad, 
who cannot inſure in his own name, there can be no doubt 
but that the name of his agent mult be inſerted, eo nomine, as 
agent. I am alſo ſtrongly inclined to think, that the other 
objection, with regard to the reſidence of the agent, is good; 
but it is not neceflary to give a direct opinion on that point. 
Buller J. It ſeems to me to have been the mtention of the 
legiſlature, that the name of the agent who effects the policy 
for his principal reſiding abroad, ſhould be inſerted in the 
policy, guaſs agent for ſuch perſon. For the word © agent,“ 
In he A. wa eg 140 Son ks in the ſame ſenſe as 
It is taken in the firſt; and I have as little doubt that the 
meaning of the act is, that ſuch agent ſhould reſide in Great 
Britain. —WMilles, J. and Aſphurſt, J. were of the ſame opi- 
nion.—And the rule was made abſolute. 
French v. Back- The ſhip's huſband has no right to inſure for any part- 


outs, 94 owner, without his particular direction, nor for all the own- 
n . . . . . . „ 

Foulſton, ers in general, without a general direction or ſomething equi- 
Ea. Ter. valent to it; © For a direction to inſure given by one part- 


11 Geo. 3. B-R.& gyner only, will not bind the 72/7 of the part-owners,” Tt 
5 bur: Rd. 722. jg moſt uſual for all the owners to direct the huſband of the 
ſhip, To act diſcretionally for them all.” But this is 27 
| his office to do auithout particular directions. 
Pill and another A. being indebted to B. without any order from him, con- 
ETOP” ſigns goods to C. to be held for B. and indorſes the biil of 
% Ceo. 3. CB. lading to C.; held that B. had an infurable intereſt in the 
1 s/. © Bs. goods ſo conſigned. —This was an action on a policy of in- 
315. furance on goods on board the San Bernardo from St. An- 
dero to London. It was proved that the houſe of De la 
Torre in Spain conſigned twenty-nine bags of wool to the 
houſe of Dubois and Son in London, and indorſed the bill of 
lading to them; but that with the bill of lading came a 
letter annexed, directing Dubois and fon to hold fifteen bags 
for a houſe at Halifax, and the remainder for the plaintiffs at 
Exeter, which was the ſubject of the preſent inſurance. It 
appeared alſo that De la Torre was indebted to the plaintiffs 


in the ſum of Sol. but that they had given no 3 
theie 
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theſe goods. The ſhip was captured by the French, but 
afterwards retaken. The jury found a verdict for the plain- 
tiffs.— And on a motion for a new trial, THE CourRT were 


dlearly of opinion, that as the goods were conſigned to Du- 
bois and Son to hold for the plaintiffs, the former were to be 


ſurance, dated the gth of January, 1797, and made by the z, Geo 
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plaintiffs by their names and firm of Meſſrs. Wolffs and Pal. & Be. 


Dorville, as well in their own names as for and in the name 316. 


and names of all and every other perſon or perſons to whom 
the ſame did, might, or ſhould appertain in part or in all, 
upon goods on board the ſhip The Fahrſund's Wharf, 
Peter Nicolay Mohr, maſter, at and from Fahrſund to Lon- 
don, at a premium of ſix guineas per cent. The defendant 
underwrote the policy for 200]. there was a total loſs by 
perils of the fea. The firſt count of the declaration averred, 
that the inſurance was made by the plaintiffs as the agents 
of one Fochum Brink Lund, and for his uſe and benefit, and 
that the plaintiffs at the time of making thereof were per- 
ſons reſiding in Great Britain, and did effect the policy as 
ſuch agents, and that the ſtyle and firm of MefIrs. Wolfs and 
Deorville inſerted in the policy was at the time of making 
thereof the uſual ſtyle and firm of dealing of them the plain- 
tiffs, and that Jochum Brink Lund was intereſted in the 
goods to the amount inſured. The ſecond count averred 
the intereſt in the goods to be in the plaintiffs, and that they 
made the faid inſurance for and on their own account. The 
defendant paid the premium viz. 121. 128. into court upon a 
plea of tender, which was admitted. On the trial of the 
cauſe a verdict was found for the plaintiffs with 1571. 8s. 
damages, and 40s. coſts, ſubject to the opinion of the Court 
on a caſe, ſtating, that Fochum Brink Lund was a merchant 
reſident at Fahrſund in Norway, and had contracted with 
certain perſons in London, carrying on trade under the firm 
of the Cudbear Company, to ſupply them with a quantity 
of moſs ; that the plaintiffs were the general agents of the ſaid 
Jochum Brink Lund in London: that the ſaid Fochum Brink 
Lund having, on the 12th of November 1796, ſhipped 574 
ſacks of moſs at Fahrſund in Norway, on board the ſaid 
ſhip called the Fahrſund Wharf, conſigned to the ſaid Cud- 


bear Company in London, and upon their account and riſk, 


tranſmitted to the plaintiffs the invoice and bill of lading of 
| the ſame, in a letter as follows: © The ſhip Fahrſund's Wharf 
is now loading with a cargo of moſs ; the will be ready 


© to ſail in the courſe of eight or fourteen days, and _— 
5 « takes 


has 
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« takes in fifty-ſix tons; pleaſe to hand the incloſed to the 
& Cudbear Company, that theſe friends may have an oppor- 


„ tuity to ſecure themſelves by inſuring the moſs cargo, 


& the ſeaſon being ſo far advanced :”” that the goods were 
by the ſaid bill of lading to be delivered to the ſaid Cud- 
bear Company or order; that on the 10th of December, 


1796, the ſaid Fochum Brink Lund drew a bill of exchange 
on tle ſaid Cudbear Company for the amount of the ſaid 


cargo, 11121. 88. 2d. at three months ſight, in favour of the 
Plaintiffs, and remitted the fame to the plaintiffs to procure 
acceptance thereof, and to place to his credit; and at the 
ſame time adviſed the plaintiffs of his having drawn on them 
for 300l., which bill for 3ool. was by the plaintiffs accepted 


and atterwards paid: that the Cudbear Company, after hav- 


ing received through the hands of the plaintiffs the bill of 
lading and invoice of the ſaid cargo, and having the ſaid bill 


for 1112). 8s. 2d. preſented to them by the plaintiffs for ac- 
ceptunce on the gth of January, 1797, refuſed to accept the 
ſaid bill, or take to the cargo, or inſure the ſame, and returned 

ze bill of lading and invoice to the plaintiffs, : that the plain- 


tilts thereupon cauſed the above inſurance to be made on the 
ſaid th of January, 1797, without any order ſo to do, and on 
the next day by letter informed their correſpondent Jochum 
Brink Lund, that the Cudbear Company had refuſed to ac- 


cept the bill or take to the cargo, or make any inſurance, 


aud that they the plaintiffs had made ſuch inſurance as 
aforeſaid. On receipt of which letter the ſaid Jochum Brink 
Lund, on the 28th day of January, 1797, wrote a letter to 
the plaintiffs, approving of the precaution which they had 
taken to infure the moſs cargo. That the ſaid fochum 
Brink Lund was at the time of the ſaid inſurance being et- 
tected indebted to the plaintifis in 1400l. and upwards : that 


the ſaid ſhip the Fahrſund's Wharf, with the ſaid cargo on 
board, was afterwards loſt by perils of the ſea in the voy- 


age inſured from Fahrſund in Norway to London. TRHE 
QUESTION reſerved for the opinion of the Court was, 
Whether the plaintiffs were entitled to recover? And the 
material queſtion was, Whether the plaintiffs had effected a 
policy within 23 Gee. 3. c. 56? which enacts, “that it thall 
„not be lawtul to effect any policy of aſſurance on any 


ſhip or goods without firſt —_— in ſuch policy th; 


names of the perſon intereſted, the conſignor, or the conjignee ; 
the perſon reliding in Great Britain who ſhall receive the 
order, or the perſon who ſhall give the order for effecting 
the inſurance.” PER CURIAM: If the defendant can bring 
his caſe within the ſtatute, he has a right to do ſo, and we 
are bound to give him judgment. But has the defendant 


brought his cate within the meaning of the ſtatute? Has 


he even brought it within the words of the ſtatute? And 


even if he had brought it within the words, and not 2 
the 
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the meaning, we ſhould be clearly ef opinion for deciding 
againſt him; and in ſo doing ſhould follow the directions of 
the ſtatute, which in the lai} clauſe ſays, © every policy and 
« policies of inſurance made and wrote contrary to the 
true intent and meaning of this act ſhall be null and void.“ 
The objeCtion is, that “ the ſtatute requires the names or 
ſtyle and firm of dealing of the perſons intereſted, or the 
names or ſtyle and firm of the confignors or conſignees of 
the goods inſured, or the names or ſtyle and firm of the per- 
ſons reſiding in Great Britain, who ſhall receive the order 
for and effect the policy, or of the perſons who ſhall give 
the order or directions to the agents immediately employed 


to negotiate or effect the policy, to be inſerted in the policy.“ 


Now it is material to go back to a time previous to the 
paſhng of this ſtatute, in order to ſee what was the real 
meaning of the legiſlature, Now, though the ſtat, 25 Geo. 3. 
has been ſince repealed; by putting the two acts to- 
gether we may learn the true {pirit and meaning of the laſt: 
what it was thoſe who introduced it wiſhed to be effected. 
The inconvenience recited by 25 Geo. 3. was the making 
policies in blank. and therefore it was ↄnacted that & where 
ce they were made by perſons reſiding in Great Britain, the 
names of the perſons intereſted ſhouid be inſerted therein, 
“or the names of the perſon who ſhould effect the tame as 
« agents for the perſons intereſted, and in caſe of perſons re- 
„ tiding out of Great Britain, the name of the agent.”? 
Under this act it happened that many perſons not under- 
{ſtanding the meaning of theſe provitions, and not complying 
literally with them, loſt the benefit of their policies (1). 
The legiſlature therefore thinking that they had drawn the 
ſtring too tight, recited in 28 Geo. 3. thut it had been 
found by experience that great miſchiefs and inconveni- 
« ences had ariſen to perſons intereſted in ſhips and to per- 
© ſons uſing commerce, from the 25 Geo. 3. c. 44. and 
& that it was expedient that other and more convenient pro- 


« viſions ſhould be made for the regulating inſurances on 


„ ſhips, &c. than thoſe contained in the faid act, &c.”” 
Now we are bound to ſay that this ſecond ſtatute muſt re- 
ceive the moſt liberal conſtruction that the words will bear. 
From the language of the two ſtatutes, as well as the con- 
ſideration that we are conſtruing a contract uberrime fide: ; 
Viz, a policy of inſurance, we muft avoid bearing harder 
upon the plaintiffs than is abſolutely neceſſary, Let us ſee 
then whether the plaintiffs do or do not come within any of 
the deſcriptions of perſons in the laſt ſtatute, "Theſe de- 
ſcriptions are four: the conſignor and the conſignee, the 


(1) Pray et al, v. Edie. 1 Term Rep. 313, 


perſon. 
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perſon receiving and the perſon giving the order. It is per- 
feckly clear that the plaintiffs are not the conſignors; but 
we are by no means prepared to ſay that they are not the 
conlignees, It is true that the goods were originally con- 
ſigned to another perſon, but the caſe muſt be conſidered as 
it ſtood at different periods: though the Cudbear Company 
were clearly the conſignees at firſt, it does not follow that 
they continued to be ſo. What is a conſignee ? A conſignee 
is a perſon reſiding at the port of delivery, to whom the 
goods are to be delivered when they arrive there. Lund 


does not truſt the Cudbear Company without ſecuring him- 


ſelf; he therefore ſends the bill of lading to the plaintiffs, 


who are his general agents, in order that he may be ſecure 
ah 


of being paid for his goods. Certainly if the Cudbear Com- 
pany had received the goods, they would have been the 
conſignees, but they refuſed to receive them: then who was 
entitled to receive them? It cannot be pretended that no- 


body had the right, and the captain could not keep them: 


then to whom could the right belong but to the perſons who 
had the bill of lading, and were the general agents of the 
conlignor? From the moment that the Cudbear Com- 
pany refuſed to have any thing to do with the goods, the 
plaintiffs became the conſignees. If this be fo, there is no 
objection to the policy, and we do not carry this conſtruc- 
tion too far when the juſtice of the caſe is with the plaintiffs. 
But there are two other characters mentioned in the ſtatute. 
he next is the perſon who receives the order to inſure. 
Let us ſee therefore whether theſe plaintiffs had not an order 
to make inſurance. The goods were originally intended 
tor the Cudbear Company; but they were ſent, accom- 
panied with a letter which ſtated in the cleareſt terms that 


Lund intended that they ſhould be inſured. The Cudbear 


Company having refuſed to take the goods, could the plain- 
tiſts, who were the general agents of Lund, could any man 
of ſenſe read his letter, and doubt of his intentions? In 
giving his reaſons he ſays that the ſeaſon is ſo far advanced, 
that he does not think it fate to ſend the goods without their 
being infured. The plaintiffs muſt therefore have been 
bund if they had not ſeen that it was his intention to have 
them inſured. Then what was his intereſt ? Why that 
they ſhouid be infured. It is agreed that a general agent 
has a right to exercife his diſcretion for the benefit of his 
principal: he muſt act on the ſpur of the occaſion, and if 
nothing elſe had paſſed, it may be doubted whether the con- 
ſignor would not have been liable to pay the premium. But 
the plaintiffs take the opportunity to inform the conſignor of 
their having made the inſurance, and he highly approves of 
their acts (1), which brings the caſe within the maxim that 


(2) Vid. French v. Backbouſe, and French v. Foulflon, 5 Burr. 2727. 
omni, 
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inis ratihabitio retrabitur & mandate priari ægquiparatun. 
It is therefore clear that the plaintiffs were the perſons who 
received the order to make this inſurance within the de- 
ſcription of the act of parliament. But there is ſtill another 
character to be conſidered ; the ſtatute mentions, in the lait 
place, the perſon who gives the order to make inſurance, 
Now it is impoſſible to ſtate a caſe that comes more directly 
within the act of parliament than this. Who were the per- 
ſons immediately concerned, who immediately employed the 
broker, who gave the immediate order for inſurance, but the 
plaintiffs? It appearing therefore that they come within 
the words of the act of parliament, the caſe ſtauds clear of 
all objections, and is in law, conſcience, and juſtice with 


the plaintiffs. With reſpect to the ſecond count, the plain- 


tiffs had à clear right to inſure to the amount of 3ool. for 
which they were intereſted in the goods. It has been urged 
that they ſtand without intereſt in the goods, becauſe they 
had only a debt againſt Lund. It is true that a debt which 
has no reference to the article inſured, and which cannot 
make a lien on it, will not give an mſurable intereſt, Bus 
a debt which ariſes in conſequence of the article inſured, and 
which would have given a lien on it, does give an inſurable in- 
tereſt. The caſe is not at all altered by the goods not hav- 
ing arrived. There is no more common tranſaction in the 
city of London than to raiſe money on the ſecurity of a biil 
of lading and policy : theſe plaintifts having advanced their 
money on that ſecurity, muſt, if the goods had arrived, have 
received 3ool. out of them; the goods being loſt, the policy 
of inſurance ſtands in the place of them, and the plaintiff is 
entitled to receive that ſum under the policy.—Poſtea to the 


plaintiff:. 


The produce of Holland, purchaſed in that country dur-Ren ; 1, v. 


ing hoſtilities between Holland and Great Britain, by aGilſon, 
Britiſh agent reſident there, and ſhipped for Briciſh ſubjects, Ag, Ter. 


5 . . : G 0. 2. 
were inſured by them in this country, and held to be a legal 19 8 3 


inſurance.— On the trial of an action on a policy of aſſur- 345. 


ance under-written by the defendant on 8th December, 1797, 
for 200l. on goods ſhipped on board the Elizabeth, Captain 
| Spewce, from Rotterdam to Hull, at a premium of two 
guineas and a half per cent. A verdict was found for the 
plaintiffs for 1941. 15s. ſubject to the opinion of the Court 
on the following caſe. The plaintiffs being Britiſh mer- 
chants reſident in London, gave orders to Meftrs. Barrett 
and Co. inſurance-brokers (alſo reſident in London), to 
effect the policy in queſtion, who as brokers effected the 
ſame in their own name and uſual firm of Barrett and Co, 
deſcribing themſelves therein agents. The ſhip Elizabeth 
was a neutral veſſel belonging to H. Bauerman and Son, of 


Greetſyl and Embden in Pruſſia, bound on the voyage in- 
ſured 
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ſured ſrom Rotterdam to Hull, on which ſhe failed, and was 
captured as ſtated in the declaration ; and the plaintiffs had 
goods on board her for the voyage infured of greater value 


chan the amount inſured. The ſaid goods, conſiſting of 


ſixty caſks of madders, were purchaſed for the plaintiffs, and 
on their account, at Rotterdam, by Robert Twiſs their 
agent reſident there. When the goods were purchaſed on 


the plaintiffs? account, and alſo at the time of the thipping 


and capture thereof, and when the ſaid inſurance was made, 
open hoſtilities had commenced and then exiſted between 
Great Britain and the perſons exerciſing the powers of go- 
vernment in the United States. During all that time it was 
and is the conſtant practice to enter goods at the Cuſtom- 
houſe direct from Holland, and was never impeded, though 
the officer at the Cuſtom-houſe knew whence they came, 
as he always inquired whether they were aliens or neutrals, 
on account of the alien duty. THE QUEsTIons for the 
opinion of the Court were, 1ſt. Whether the name of Bar- 
rett and Co. agents, inſerted in the policy, were a ſufficient 
compliance with the ſtat. 28 Geo. 3. c. 56? 2dly, Whether 
the ſaid inſurance on the ſaid goods were legal? - PER 
CuRIamM: This queſtion ought now at leaſt to be quite at 
reſt, two deciſions having been already made upon this ſub- 
ject within the term; one in this court (1) and one in the 


King's Bench (2), both of which are directly in point. It 


may be material to remember, that previous to the paſſing of 
the 25 and 28 Geo. 3. many objections were made by the 
merchants, that policies in their frame were ſo looſe and in- 
correct, that an under-writer had no opportunity of knowing 
the nature of the thing inſured, or who the perſons were for 
whom he inſured. Great inconvenience aroſe, as appears 
by the preamble of one of the ſtatutes (3) from the circum- 

ſtance 


—— 


** 


(1) Wolft v. Herucaſtle, ante p. 281. | | 
(2) The following was the caſe allud d to: De Yigner v. Swanſon, B. R. 
November 16th. Action on a policy of aſſurance effected in the name 
of Grandelos Malle and Co. who were brokers to the plaintiff, and alfo 
agents to her in ſeveral money tranſactions. The plaintiff, as well as 
Crandcios and Co. reſided in London. The latter were not called agents 
in the policy, but in the declaration were ſtated to be“ the perfons re- 
« Hiding in Great Britain, who received the order for and effected the 
*« faid aflurance.” Intereſt in the plaintiff was averred. A verdict 
was found for the plaintiff, and a rule 2% for a nonſuit obtained, on an 
objection to the form of the policy as not ſufficiently complying with the 
28 Geo. 3. c. 56. becauſe effected in the name of Grandclos and Co. 
without ſtating them to be agents. This point was to have been argued 
this day, but Lord Kenyon ſaid he was ſurpriſed to find the role had 
been drawn up, as there was nothing in the caſe. Accordingly the 

rule, without argument, was diſcharged. | 
(3) 25 Cee. 3.c. 44. Whereas it hath been found by experience that the 
making or effecting inſurances on thips or veſſels, and on goods, mer- 
| | | chandizes, 
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ſtance of many policies being made in blank, in conſequence 
of which the under-writers were not led to the knowledge of 
any of the parties. It was the converſation both in Welt- 
minſter-Hall and out of that place, that the under-writers 
wanted to know the name of ſomebody concerned, though 
it was not fo material who that perſon thould be. And why 
was this? It was becauſe though they might not know the 
name of the principal, yet if they were in poſſeſſion of the 
name of the perion who brought forward the policy, they 
might have ſome confidence, that if that perſon was a mer- 
chant of character, or a reſpectable broker, he would not 
be engaged in a diſhoneft tranſaction: ſuch as was not 
unfrequent in the courſe of laſt war; viz. the inſurance of 
ſhips and cargoes, which were only carried out for the pur- 
poſe of being ſunk, In this caſe the wiſh of the under- 
writers has been complied with, as well as what the legiſ- 
lature thought fit to direct; for the name of the perſon im- 
med:ately employed to effect the policy has been inſerted. 
The any in the King's Beach goes farther than this, for 
there it was not even ſtated in the policy that the parties 
were agents, but only averred in the declaration that they 
were ſo; whereas here it is expreſsly ſaid in the policy that 
Barrett and Co. effected the policy © as agents,“ by which 
is imported that they aCted not on their own account, but 
on the part of ſomebody for whom they were concern- 
ed. The ſecond queſtion is, whether this policy on goods, 
being Engliſh property, purchaſed ſince the commence- 
ment of hoſtilities, and ſhipped at Rotterdam, be legal or 
not? Now in the firſt place, it is extremely clear, that this 
is not an inſurance on enemy's property, and that we have 
nothing to do with that conſideration here. Let us fee what 
the caſe does ſtate. It ſtates that the goods were purchaſed 
for the plaintiff at Rotterdam by his agent. But whoſe 
goods they were before they were 1o purchaſed is not men- 
tioned. They might have been the property of Danes or 
Swedes, and then no objection could be made: or they might 
have been the property of an Engliſhman; for it appears by 
the caſe, that the plaintift's agent in Holland was an Engliſh- 
man; and if an Engliſhman could buy goods in Holland, 
why could not an Engliſhman alſo ſell goods there? and if 


theſe goods were bought of an Engliſhman, it is perſcctly 


immaterial whether they were purchaſed in England or in 


chandizes, and effects in blank, and without ſpecifying therein the name 
or names of any perſon or perſons for whole uſe and benefit, and on 
whoſe account ſuch inſurances are made and effected, hath been in many 
reſpects miſchievous, and productive of great inconveniences, for remedy, 


Holland. 


whereof, be it enacted, &c, 
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Holland. Suppoſe an Engliſhman, at the commencement 
of hoſtilities, to have goods in an enemy's country; may he 
not bring them away? In ſuch caſes a time is generally li- 
mited for the ſubjeCts of the ſtate againſt which hoſtilities are 
commenced, to leave the country ; and will it be ſaid, that 
during that time, they may not carry away their goods ? But 
I go one ſtep further. Suppoſe that the party has ſtolen theſe 
goods ; and that being in poſſeſſion of them at the time of the 
policy made, he wants to bring them home. The under- 
writer will have no right to go into the ſtate of the property 
previous to the time when he inſured. Suppoſe certain re- 
quiſites to have been neceſſary, by the law of Holland, to 
make a good ſale in Holland, ſhall the under-writer ſay that 
the goods were not ſold according to the law of Holland ? Or 
if they were ſeized by a pirate, and fold by him to the plain- 
tiff, ſhall the under-writer ſet up that as a defence ? Theſe 
caſes are too monſtrous to bear conſideration. W hat is the 
nature of the contract of inſurance? It proceeds on this 
ground, that a party being poſſeſſed of goods which he 
wiſhes to bring home deſires to divide the riſk with other 
perſons. Whether the goods were improperly ſold to him 
or not, provided he has paid the value, he 1s intereſted to the 
amount of them : and ſhall he not inſure them ? The under- 
writer cannot be permitted to go beyond the time when the 


goods were ſhipped. It has however been contended, that 


the ſubjects of this realm thall not bring home their own 
property from an enemy's country. Nothing but poſitive 


authority would warrant the Court in laying that down as 


law. If the ſubjects of this country have goods in an 
enemy's country, it is moſt clearly for the intereſt of this 
country that they ſhould be able to bring them home. In- 
dependent of cafes, we all know how frequently this ſubject 
has been canvaſſed. Tf we look into the parliamentary de- 


bates in 1746 and 1747, we ſhall fee that Sir Dudley Ryder, 


Lord Mansfield, and the other great men of that time, argued 
the queſtion entirely on its expediency, and held that it was 
good policy to permit inſurances on enemy's property. In 


later times we have {cen many policies tried profeſſedly on 


enemy's property, without ever hearing the objection raiſed, 


Lord Mansfield did all in his power to prevent ſo diſhonour- 


able a defence being made. On the legality of ſuch in- 
ſurances Lord /1ansfield never could be got to reaſon. He 


often ſaid that in former times it was coniidered for the in- 


tereſt of the country to inſure enemy's property, and on the 
perſuaſion of its being for the intereſt of the country, he 


always diſcountenanced any objection on that head. But 


he never went beyond the ground of expedience. At pre- 
ſent ſuch inſurances are not expedient; the ſtate of the 


countries at war is ſuch as to make them otherwiſe. wm 
| : the 
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the underwriters have taken care that ſuch a caſe as this 
ſhall never ariſe again; for from the moment that any one 
underwriter ſucceeded on this kind of defence, there was an 
end of inſurance on enemy's property. It is not however 
neceſſary to go into the ground of expedience : the illegality 
of ſuch under-writing is now pretty well ſettled (1).— Judg- 
ment for the plaintiff. 
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Commiſſioners appointed by the crown under the authority Crauford er al, 


of an act of parliament which enabled them © f take into7 Hunter, 
their poſſeſſion and care all Dutch ſhips and eſſects detained or . Io 


. ads oþ Geo zB R. 
brought into the ports of Great Britain, and to manage, fell 3 Ter. Rep. 13s 


and diſpoſe of the ſame to the beſt advantage according to 
the inſtructions they ſhovld receive from his majeſty and his 
privy-council,” may inſure in their own names {ich ſhips 
and effects after ſeizure abroad and while they are in tranſitu 
to this country. And a count ſtating the nature of their 
truſt and averring the intereſt to be in themſelves as com- 
miſſioners, and another count to the like effect but without 


any averment of intereſt at all, were both holden good upon 


demurrer.— This was an action on a policy of inſurance 
brought by the plaintifls, who were commiſſioners for the 
diſpoſal of Dutch ſhips and effects detained or brought into 
the ports of Great Britain by virtue of an act of the 
35 Geo. 3. c. 80. ſ. 21 (2), againſt one of the under-writers, 
The firſt count of the declaration averred that the plaintiffs 
as ſuch commiſſioners at the time of the ſailing of the ſhips 
from St. Helena were intere/ted, and that the ſaid inſurance 
was ſo made to and for their uſe, benefit, and account, as ſuch 
commiſſioners. The ſecond count was to a ſimilar effect, ex- 
cept that in that count it was averred that the intereſt was in 
his majeſty, on whoſe account the plaintiffs had cauſed the in- 
ſurance to be made; to which the general iſſue was pleaded, 
In the third count it was averred that the intereſt was in the 
Dutch Eaſt-India Company, for whoſe benefit the inſurance 


(1) Vide Park Iuſar. 239. 243. | 

(2) The 21ſt ſ. of the 35 Geo. 3. c. 80. reciting that ſeveral ſhips and 
veſſels belonging to the ſubjects or inhabitants of the United Provinces, 
and alſo other ſhips and veſſels, having on board goods, wares, merchan- 
dize and effects, belonging to ſuch ſubjects, had been or might be there- 
after detained in or brought into the ports of this kingdom, and that ſuch 
cargoes and ſuch ſhips and veſſels might periſh and be greatly injured, if 
ſome proviſions were not made reſpecting the ſame, enacts “ Thar it 
ſhall and may be lawful for his majeſty by and with the advice of his 
privy-council from time to time to grant a commiſſion or commiſſions 
under the great ſeal of Great Britain to three or more perſous, authoriz - 
ing them to take ſuch ſhips and cargoes into their rg and under 
their care, and to manzge, ſell, or otherwiſe diſpoſe of the ſame ta the beſt 


advantage, according to ſuch infiruftions as they ſhall from time to time 
receive from his majeſty, with the advice of his privy-cyuncil ? 


Vol. IV. U a IO 


: 
: 
: 
: 
14 
b 


— O99 We 2+ — — reg «ang — 


290 


took the premium from the p 


it was not ſpoken to again on the ſecond argument. 
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was made by the direction of the plaintiffs. To this there 
was a plea that the Dutch Eafi-India Company were alien 
enemies; and a non- pros was entered as to this count. The 
fourth count was in general like the firſt, but did not aver 
the intereſt in any perſon. To the firſt and fourth counts 
there was a ſpecial demurrer aſſigning various cauſes ; but 
the only ones on which thete was any argument now were, 

as to the firſt count, that # appeared that the plaintiffs 2 | 
commiſſioners as aforeſaid had not at the beginning of the adven- 
ture &c. any inſurable intereſt or concern in the ſaid ſhips 
and goods; and alſo that it was not alleged, nor did it appear, 
that the plaintiffs or either of them, or any other perſon or 
perſons whomſoever, had at the beginning of the ſaid adven= 
ture any inſurable intereſt or concern in the ſaid ſhips and 
goods. As to the fourth count, that it did not appear nor 
was it alleged that the plaintiffs or either of them as ſuch 
commiſtioners as aforeſaid or otherwiſe, or any other perſon 
or perſons whomſoever, had any intereſt, property, or con- 
cern in the ſaid ſhips and goods, or in the ſaid inſurance. 
Joinder in demurrer (1).—-Lord Kenyon, Ch. J. The 
claim of the piaintiffs cannot be reſiſted. When this in- 


ſurance was effected the ſhips in queſtion were at St. Helena, 


and were ſoon afterwards to come to this country to the 
plaintifls as truſtees; the plaintiffs inſured in the character 
of truſtees; the underwriters knowing the ſtatute, which had 
then recently paſſed, muſt have known what kind of intereſt 
the plaintiffs had in this property; and knowing all this, they 

ſaimiff conſidering them as 
having a right to make the inſurance, and when the loſs 
happened they refuſed to pay what they had engaged to pay, 
pretending that the plaintiffs had no right to make the in- 
ſurance. Unconſcientious, however, as this objection ſo 
made by the defendant may be, if it be a legal objection, he 


3 
ab N he —_— 


(1) The policy in this caſe was declared by a memorandum to be on 
ſhips and goods, viz. Ilongbli, &c. as ſhould be thereafter declared and 
Vaiucd; and there was an averment in the declaration that notice on the 
lofs which happened to the ſhips and goods (therein mentioned) arrived 
in this kingdom before any declaration or valuation was or could be made 
of the ſaid ſhips and goods. And one of the cauſes of demurrer aſſigned 
was the want of ſuch declaration or valuation. This was ſpoken to upon 
the firſt argument, and it was inſiſted on as a condition precedent to the 
plaintiffs' right to recover. But the Court then intimated an opinion, 
that as the lols had happened before any declaration of the value could 
be made, the plaintiffs were excuſed by the neceſſity of the caſe from 
making any; and that the value muſt be aſcertained upon an average of 
the value of all the ſhips. The counſel obſerved that the plaintiffs might 
have declared the value according to the truth of the cafe after the notice 


of the loſs had arrived: but, in deference to the opinion thrown out by 


the Court, they did not preſs this part of the argument any further, and 


has 
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has a right to inſiſt upon it in a court of law. And the 
firſt queſtion here is, whether or not it has not been de- 


cided in caſes analogous to the preſent that this is ſuch an 


intereſt as may be inſured; I think it has. The ſhips, 
having been ſeized at ſea by his majeſty's ſhips of war for 
the purpoſe of being brought to this country, were at dt. 
Helena, and were coming here to be under the care, manage- 
ment and diſpoſal of the commiſſioners appointed by the act 
of parliament which has been alluded to; having been fo 
ſeized, they could not come here under any other manage- 
ment, or to any other perſons than the plaintiffs, as truſtee, 
Then can a truſtee inſure ? there is no doubt but he may. It 
was ſaid, however, in the courle of the argument, that there 
cannot be a truſtee for the crown: but that argument was 
ſoon abandoned, as untenable; and certainly it cannot be 
ſupported. Then can a conſignee inſure ? Surely he may. 
Can an agent for prizes inſure ? Certainly ; and theſe plain- 
tiffs are like agents for prizes. I never ſhall ſpeak lightly of 
any opinion given by Lord Mansfield: whether or not I 
ſhould agree to every thing that was ſaid in the Omoa caſe I 
am not now prepared to ſay, not having heard it argued: 


when ſuch a caſe comes before us I ſhall determine it as 


well as I can, always giving great weight to the deciſions of 
ſo able a judge as Lord Mansfield. But with one part of that 
caſe 1 fully concur, and on that no doubt can be entertained, 
namely, that an agent for prizes, though he has not the poſ- 
ſeſſion, has ſuch an intereſt in the ſhips coming home that he 
may in{ure; and in fo deciding, Lord Mansficld only pro- 
ceeded on principles previouſly ſettled and eſtabliſhed. There- 


fore as well on the authority of that caſe as on certain po- 
fitions which muſt be admitted on all hands, I am of opinion, 


that the plaintiffs are entitled to our judgment on the firſt 
count. Ihe {cond queſtion, whether or not the plaintiffs 
may declare in the manner in which the fourth count is 
framed, depends (I think) on the conſtruction of the ſtatute 
19 Geo. 2. c. 37. Notwithſtanding what has been ſaid in 
the argument on behalf of the defendant, I think that at com- 
mon law a perſon might have inſured without having any 
intereſt. And this is in {ome meaſure proved by the caſe 
2 Vernon, 26g : ſince that an application was made to the 
Court of Chancery to have the policy delivered up: for that 
Court ſometimes relieves, as was ſaid by Sir F. Zekyl! in 
Cowper v. Cooper (1), againſt the rigour of the law, when 
certain circumſtances are diſcloſed to induce that Court fo to 
intertere. But the preamble and enacting part of the ſtat. 
19 Geo. 2. c. 37. remove all doubt on this point. Ir recites 


r 


(1) Vid. 2 P. Vm. 753: 
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the miſchief and inconveniences that had ariſen from the 
making of aſſurances intereſt or no intereſt, and then it 
enacts (not declaring) that no ſach aſſurance ſhall be made, 
except in certain cales, which for very wiſe and politic rea- 
ſons were excepted, Therefore I am ſatisfied that chis count 
is good, unicſs it be on an inſurance prohibited by that 
ſtatute. But that ſtatute only applies to “ ſhips belonging 
to his majeſty or any of his ſubjects,” and docs not extend to 
foreign ſhips. The defendant's counſel then wiſhed us to 


conſider theſe ſhips as belonging to the government of this 


country : but that cannot be ſo conſidered ; for the property 
in captured ſhips is not altered before condemnation 1n the 
Court of Admiralty.—AsHHURSTH, J. The principal queſ- 


tion in this caſe ariſes on the fourth count of the declaration, 


namely, whether or not it can be ſupported for want of an 
averment of intereſt in the plaintiffs in the ſubject-matter 
inſured; as to which I am of opinion that the declaration is 
good without ſuch an averment. For in the firſt place this 
does not ſeem to be a caſe that falls within the purview of 
the ſtatute againſt gaming policies, But without entering 
into that, it does in the preſent caſe appear to be ſufficiently 
clear that the plaintiffs were intereſted. It does not in any 
cafe appear to be neceſſary that there ſhould be any technical 
form of words made uſe of by way of averment of intereſt ; 
it is ſufficient if the fact appear to be ſo. Here was a ſeizure 
of enemy's property, and then it veſted in the crown. Suppoſe 
the ſubject of the inſurance had been an enemy's ſhip taken 
as prize in time of war by a king's ſhip, and the captain as 
ſuch had infured her, I ſhould conceive ſuch inſurance would 


be good, as the matter is of public notoriety, and the under- 


writers from ſuch a deſcription muſt have ſufficient notice of 
the property. The information given to the underwriters by 
the plaintiffs on the face of the preſent declaration is matter of 
equal notoriety ; for it ſhews the act of parliament by which 
u power and authority was veſted in the crown for the ſeveral 
purpoies therein mentioned, and that the plaintiffs were ap- 
painted commiſſioners by the king to take care of ſuch pro- 
perty of a certain deſcription as might come into their hands, 
and that this was property of that deſcription. This ſeems 
to be all that the underwriters could have occaſion to know, 
and that the plaintiffs were in the nature of agents. The 
plaintiffs did not affect to make this inſurance in their own 
right, but as truſtees for thoſe perſons who ſhould eventually 
be entitled to it. Therefore I am of opinion that the decla- 
ration is ſufficient G ROSE, J. I do not agree with my 
brother Aſhhurſt in one part of his opinion, namely, that the 
property in 0 0 ſhips was in the crown, becauſe the property 
could not be altered before condemnation. The firſt queſtion in 


this caſe is, Whether or not the plaintiffs had an inſurable 
| intereſt 
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intereſt in the ſhips and goods inſured? Now they were 
either truſtees, conſignees, or agents, for thoſe who might 
eventually be entitled to the produce. If they were truſtees 
or conſignees, it ſeems admitted that they might have inſured. 
And if they be conſidered as agents, then they had an in- 
ſurable intereſt, according to the deciſion in the Omea caſe, 
As to the other queſtion ; whoever reads the ſtat. 19 Geo. 2. 
muſt ſee what the law was before the paſting of that act. 
Before that time a wagering policy was not illegal. The 
words of that ſtatute clearly ſhew that before that time any 
perſon might have inſured without intereſt; therefore it is 
not ncceſſary to aver intereſt in any caſe not prohibited by 
that act. And this caſe does not come within the protubition 
of that act, becauſe it was an inſurance on foreign ſhips.— 
LAWRENCE, J. With regard to the ſuppoſed contradiction 
on this declaration, the argument is thus; by a reference to 
the introductory part of the declaration, which applies to all 


the counts, it appears that the thips and goods were the pro- 


peity of the crown, and therefore it is a contradiction after- 
wards to ſay that they were not the property of his majeſty 
or any ot his ſubjects. But the foundation of that argument 
fails; for it only appears that they were taken by his ma- 
jeſty's ſhips and were in the poſſeſſion of the cron, without 
ihewing that the crown had any right to them, which cer- 


tainly does not amount to an averment that the property was 


in the crown; and that which is taken by the crown not in 
a ſtate of hoſtility does not thereby become the property of 
the crown. On the other parts of the caſe, J need only fay 
that I agree with the reſt of the Court.—Judgment for the 


plaintiffs. 
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Captors of ſhips ſeized as prize may inſure their intereſt Boehm er al. 


therein, and are not entitled to a return of premium althoug 


it be afterwards adjudged to be no prize, and reſtitution be ,, 


h v. Bell, 


3. B. R. 


awarded to the owners by the Court of Admiralty.— This 8 7%, Rep. 154. 


Was an action for monev had and received brought by the 
ptaintitts, as agents and inſurance brokers, to recover 94]. 
19s. 2d. being part of the premium of 1051. paid to the de- 
fendant as an under-writer for 500!. upon the policy of in- 
ſurance hereinafter ſtated, At the trial the jury found a 
verdict for the plaintiffs for 941. 19s. 2d., ſubject to the opi- 
nion of the Court on the following caſe. On the 3oth of 
January, 1797, Captains Briſbane, Durban, and Guion, hav- 
ing taken the ſhip Weſtcapelle, and her cargo, as prize, off 
the Cape of Good Hope, ſent a letter to Meflrs. Elphin/lone 
and Fackſon mentioning the capture, and adviſing an in- 
ſurance on the ſhip and cargo of 40,000. from all riſk dur- 
ing her paſſage to England, Elphinſtone and Jackſon in con- 
ſequence of ſuch orders directed the plaintiffs to cauſe the 
faid ſhip and cargo to be inſured to the extent of 40,0001, 


3 and 
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and accordingly the plaintiffs on the 22d of April, 1 797, ei- 


fected a policy upon the ſhip and goods “ at and from the 
Cape of Good Hope to London, valued at 150,000]. being 


on ſhip and cargo; this inſurance being effected by order 


and for account of the Hon. V. Elphin/imme and F. fackſon, 
Eſq. agents for the captors at a premium of 20 guineas per 
cent. to return 8l. per cent. if departs from the Cape or St. 
Helena with convoy for England and arrives.“ The de- 
fendant ſubſcribed the policy for 500). and received the pre- 
mium, being 105. The ſhip after her capture ſailed from 
the Cape of Good Hope with convoy for St. Helena, where 
ſhe arrived and remained in ſafety for one month; ſhe failed 
from thence for England without convoy and arrived in 
ſafety. The ſhip and cargo were at the inftance of the 
captors libelled as prize in the uſual manner in the Court of 
Admiralty as belonging to the ſubjects of Holland, enemies of 
the king of Great Britain, but on the 30th of Auguſt, 1797, 
a claim was there made and entered by certain perſqns, all of 
them merchants, and reſpeCtively citizens of America, as the 
true and lawful owners and proprietors of the ſhip and 
cargo, and the Court of Admiralty admitted the claim (ex- 
cept ſuch part as was claimed by one Huibright Maarhys) ; 
and decreed the ſhip and cargo (except as atoreſai') to be 
reſtored. The ſhip and cargo have been fince reſtored to 
the claimants, and have been ſold by them ; the former pro- 
ducing about 1g00l. and the latter about Go, sol. The 
goods of H. Maarhys condemned by the ſentence have been 
tince alto ſold by the proper officer of the Court of Ad- 
miralty, and after deducting the expences of ſale have pro- 
duccd the ſum of 1014]., the invoice price thereof being 


about Zool. No fraud is imputable either to the plaintiffs or 


to the captors of the ſhip and cargo reſpecting the infurance 
in queſtion. FoR THE PLAINTIFFS it was argued, that the 
aſſured are entitled to a proportionable return of premium, 
on the ground that the contideration on which it was paid to 
the under-writer has failed; the inſurance having been made 
on the ſuppofition that the property infured was Jawtul prize, 
and the property of the captors, which turns out in the event 
to be without foundation, except as to about a fortieth part. 
— The defendant contended that the aſſured were not entitled 
to a return of any part of the premium, becauſe the policy 
did attach, the riſk was incurred, and conſequently the con- 
Hderation of the premium has not failed. The defendant is 
entitled to retain it on three grounds; 1ſt, The aſſured had 
an inſurable intereſt to the amount of the ſum inſured, and in 
the event of a loſs might have recovered againſt the under- 
writer. But, 2dly, the extent of the intercſt of the aſſured is 
immaterial in this caſe, becauſe this is a valued policy, 
wacieln the parties have agreed on the amount ot gels. 91h 

. in{ured: 


Marine Jnſurances. 


inſured. 3dly, At any rate, as this was an inſurance on a 
foreign ſhip, it was not neceſſary that the aſſured ſhould 
have any intereſt at all, it not being within the ſtat. 19 Gez. 2. 
C. 37+; as was holden in Craufurd v. Hunter, ante, p. 289.— 
Lord Kenyon, Ch. J. I will not enter into a diſcuſſion of 
either of the two laſt points made by the defendant's counſel, 
becauſe the firſt alone furniſhes, in my opinion, an anſwer to 
this action. The real queſtion in this caſe is one of the moſt 
Lmple that can be ſtared; it is merely this, whether the 


aſſured had or had not any intereſt, This ſhip was captured 


by the captains of the thips mentioned in the caſe, whd' were 
acting in the ſervice of their country, and on whoſe conduct 
there is not the ſmalleſt imputation; they had the poſſeſſion 
of the property-inſured, and from that poſſeſſion certain rights 
and duties reſulted, If it were a legal capture the captors 
were entitled; if the capture were improperly made, they 
were liable to be called to an account in the Court of Ad- 


miralty, where they might be amerced in damages and coſts. 


aer had therefore a right to inſure themſelves againſt the 
decition that might have loaded them with damages and coſts. 

t was important to them to take care that there ſhould be 
_ ſomething forthcoming to anſwer for the amount of thoſe 
damages. On this ſhort ground therefore Lam clearly of 
opinion, that the aſſured had an inſurable intereſt, that the 
Tiſk was begun, and that there can be no return of premium. 
—GRrose, J. This is a claim by the plaintiffs for a return 
of premium on the ground that the aſſured had no inſurable 
intereſt in the property. But it would be opening a fource 
of infinite litigation if we were to decide that this action 
could be maintained, and that a portion of the premium 
ought to be returned in the event of its appearing that the 
aſſured had not an intereſt up to the extent of the inſurance. 
Three anſwers have been given to this caſe by the defendant's 
counſel: of the two laſt I ſhall only ſay that they are im- 
portant, and will deſerve much conſideration when it be- 
comes neceſſary to decide on them; but here it is not neceſ- 
ſary to give an opinion upon either of them. With regard 
to the firſt, ic ſeems to me that the whole difficulty has ariſen 
from confounding an abſolute indefeaſible intereſt with an 


inſurable intereſt. It is not pretended that the aſſured had 


the abſolute property in the ſubject of inſurance; neither 
need they have ſuch property to make the policy legal; 1t 1s 
ſufficient if they had an infurable intereſt. And according 
to what was ſaid by Lord Mansfield in the caſe of Le Cras 
v. Hughes they certainly had an inſurable intereſt. If they 
had ſucceeded in the Court of Admiralty, it will be admitted 
that they had an inſurable intereſt: and in cafe of their not 
ſucceeding there, there were events in which they might be 


made aniwerable, and againſt which it was competent to 
| | Us. | them 
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them to to inſure. T am therefore ſatisfied that they had an 
inſurabie intereſt in the ſubject inſured; and this is a full 
anſwer to the preſent action. —LAwWwREN CE, J. The caſe 
turns on tuis ſhort queſtion, Whether or not the aſſured had 
an im ereſt which they might iuſure? Did they mean to 
game:? or was not theie a loſs againſt which they might in- 
demniſy themfelves by a policy of inſuance? I do not mean 
a certain, but a poflible, loſs, Now it his been fhewn that 
this was a Caſe in which the Court of Admiralty might have 
decreed them to pay damages and coſts, and that 1s ſufficient. 
It miglit be aſked, in the language of Lord Mansfield in Le 
Cras v. Hughes, & had not the inſured ſuch an intereſt in the 
ihip coming home as to entitle them to an indemnity ?” I 
think that they had, and therefore that the plaintiits are not 
entitled to a return of premium.—Poſtea to the defendant. 


Kewley et al. % This was an action on a policy of inſurance, and the ma- 


Ryan, Tr. Ter. 
34 Geo.-3. C. B. 


terial facts of the caſe were as follow. On the 24th of May, 


IE, Bla l. 343. 1703, Hreeland and Rigby, merchants at St. Vincent's, wrote to 


the plaintiffs, merchants at Liverpool, who were alſo partners 
in a houſe of the ſame name at Grenada, requeſting them to 
get 1260l. inſured on 70 bales of cotton ſhipped on board the 
Elizabeth, from Grenada to England, and al/5 1 300l. on an- 
other cargo of cctton and ather goods, which they intended to ſhip 
on board ſame other ſhip that ſhauld ſail with toe firſt convoy, 
and therefore directing the latter inſurance te be on jhip or 
ſhips. The plaintiffs accordingly by their broker inſured 
1260]. on board the Elizabeth in London, and 13ool. on 
beard ſpip or ſhips, viz. Jool. at Liverpool, and 603]. in Lon- 
don. The policy for yool., of which the defendant under- 
wrote 501., and on which the action was brought, was at and 
from Grenada to Liverpool, on any kind of goods as interett 
ſhould appear, in fhip or ſhips on account of Freeland and 
Rigby, warranted to fail on or before the 1ſt of Auguſt, 1793, 
and to return 3 per cent. if the ſhip ſailed with convoy bound 
to Great Britain, and arrived, &c, without any exception of 
the goods on board the Elizabeth. The policy for 600l. 
effected in London, was alſo on ſbip or ſhips at and from 
Grenada to Liverpool, but with an exception of 1260l. “ oz 
& 70 bales of cotton per Elizabeth Crettin,” the ſame under- 
writers in London having before ſubſcribed the policy on the 
Elizabeth. But the plaintiffs did not communicate to the 
underwriters at Liverpool the letter of Freeland and Rigby, 


_ directing an inſurance on the Elizabeth, nor any circumſtance 


eſp-Ctivg the goods ſhipped on board the Elizabeth, and the 


inſurance made on that ſhip. "The Elizabeth failed early in 


June, and arrived ſafe at Liverpool, in Auguſt, 1793. The 
Heait of Oak, on board of which Freeland and Kigly had 
{hipped their ſecond cargo of cotton, &c. failed the latter end 
of July, bound for Liverpool, but with a delign armed b-fore 


the 
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the commencement of the voyage (as appeared by the clearances, 
and was admitted on all ſides) to touch at Gork in her way t3 
Liverpool, but was totally loſt before the arrived at the di- 
viding point. The defendant pleaded the general iſſue, and 
a tender of 11. 10s. on account of the ſafe arrival of the: Eliza- 
beth, which the plaintiff took out of court, and obtained a 
verdict for 48]. 10s. On a motion for a new trial the fol- 
lowing queſtions aroſe : FIRST, Whether ſuch a policy as this 
on ſbip or ſhips was a good one? SECONDLY, Whether the 
policy on ſhip or ſhips was diſcharged by the ſafe arrival of 
the Elizabeth; or in other words, whether the inſured had a 
right to apply the inſurance to the Heart of Oak that was 
loſt? "TrikDLyY, Whether the voyage infured being from 
Grenada to Liverpool, the policy was rendered void by an 
intention to touch at Cork, in the way to Liverpool, the ulti- 
mate port of delivery, that intention not having been carricd 
into effect? THE CourT declared their opinion as to the 
firſt point which had been made in the argument, that the 
legality of the policy on ſhip or thips was too well eſtabliſhed 
both by uſage and authority to be diſputed ; as to the ſecond, 
that the inſured had clearly a right to apply ſuch an inſurance 
to whatever ſhip he thought proper, within the terms of it, 
for which the caſe of Henchman v. Offley (1) was an autho- 


(1) Henchmar v. Oer, B. R. Mic. 23 Gro. 3. This was an action on 
a policy of inſurance, of 6000]. on goods to come in /hip or /hips from 
Bengal to Loudon; aud the facts of the caſe were the followiug. The 
plaintiff in India wrote to his correſpondent in England to get two in- 
ſurznces, one of 60c0!. on goods on board any ip or /bips which ſhould 
Gail between the firſt of November, 1779, and the firſt of July, 1780, and 


the other of 40 0l. on goods on board azy ß or ſhips, which ſhould 


ſail between the firſt of February and the thirty-firſt of December, 1780. 
The two inſurances were accordingly effected, and the plaintiff loaded 
goods to the amount of 438g!. on board the ſhip General Barker, and 
4500l. on hoard the ſhip Ganges, and at the time of the loading, entered 
a certificate before Sir LH Impey, the chief juſtice, that he had put 
ſuch goods on board the one Nip, and ſuch on board the other, and that 
he had ſhipped on board the Ganges 48891. of the riſque intended to be 
covered by the Go. policy. Beth ſhips ſailed within the time men- 
tioned in the firſt policy; the Genera! Barker was Joſt, but the Ganges 
arrived ſafe at the place of her deſtination ; and this action was brought 
on the policy for 60001. which the plaintiff contended he had a right to 
apply to the General Parker, and went for a toral loſs. At the trial 
two objections were made. It, That evidence could not be given of 
what paſſed in the Eaſt-Indies. 2d, That there ought to be a contri- 
bution, all the under-writers called upon as for an average loſs, and both 
policies taken into the account, and that the plaintiff ought only to re- 
cover in the proportion of 488gl. to 45001. or at moſt as 488gl. was to 
1111},-Lord Mansfield over-ruled the objection as to the evidence, and 
was of opinion, that the plaintiff might apply the Goool. policy entirely 
to the General Barker; and a verdi& was found accordingly. But a 
new trial was moved for, and a rule granted to ſhew cauſe. And after 
argument the Court diſcharged the rule, but ordered the ſalvage on the 
11rt], to be dsducted out uf the damages recavered, which made a de- 
duction of about one fifth, 
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rity; as to the third, that where the fer mini of the intended 
voyage were really the ſame as thoſe deſcribed in the policy, 
it was to be conſidered as the ſame voyage, and a deſign to 
deviate, not effected, would not vitiate the policy. That in 
M ooldriuge v. Boydell, it appeared there was no intention that 
the ſhip ſhould go to Cadiz at all, which was mentioned in 
the policy as her port of delivery, and in Hay v. Modigliani 
there was an actual deviation, by the ſhip going to fiſh on the 
banks of Newfoundland, thoſe caſes therefore were wholly 
different from the preſent, for here the ſhip was really bound 
to Liverpool, though there were alſo clearances for Cork. 
The remaining queſtion therefore was, Whether the letter of 
the 24th of May, by which Freeland and Rigby directed an 
inſurance to be made on the Elizabeth, and the actual circum- 
ſtances of that inſurance, ought to have been communicated to 


the underwriters on the prefent policy? But as nothing was 


neceſſary to be diſcloſed, but what was material to the riſk run, 
and as the inſurance on the Elizabeth was not material to that 
ritk, the concealment was not fraudulent, and therefore could 
not affect the right of the plaintiffs to recover. — Rule diſ- 
charged. | 
Every re- aſſurance in this country either by Britiſh ſubjects 
or foreigners, whether on Britith or foreign ſhips, is void by 
19 Geo. 2. c. 37. unleſs the aſſured be inſolvent, become a 


2 Ter. Rep. 161. bankrupt, or die. On the trial of an action on a policy of inſur- 


ance, tried at the ſittings after Trinity Term, 1787, at Guild- 
hall, London, the jury found a verdict for the plaintiffs, ſubject 
to the opinion of the Court on the following caſe. James 
Simandy of Marſeilles in France, on the 8th day of Auguſt, 
1780, ſubſcribed a policy of aſſurance at Marſeilles, on a ſhip 


called La Vierge des Carmes and Les Ames au Purgatoire, 


Cipriano Moreſco maſter, at and from Marſeilles to Cartha- 
ena, for 7200 livres, or 31 5. at a premium of gl. per cent. 
The defendant on the 26th of Auguſt, 1780, ſubſcribed the 
policy ſtated in the declaration, at a premium of 2 guineas 
per cent. for the ſaid ſum of 3151. being a re-aſſurance of the 
ſaid J. Simandy's ſubſcription to the firſt- mentioned policy. 
The ſhip, on her voyage from Marſeilles to Alicant and Car- 
thagena, was captured by an Engliſh privateer on the 14th of 
September, and carried into Mahon, and there condemned as 
prize; and Simandy, on the 15th of February, 1781, paid the 
ſum ſubſcribed by him at Marſeilles to the aſſured. Simandy 
is living; and at the time of the ſubſcribing of the policy 
ſtated in the declaration, he was ſolvent. The queſtion for 
the opinion of the Court was, Whether the plaintiffs were 
entitled to recover? And the plaintiffs contended that the 
re-aſſurance being on a foreign ſhip was illegal under the 
19 Gee. 2. as it had been determined that that ſtatute does not 
prohibit inſurances on foreign ſhips & intereſt or no, intere/?.” 
| | — HED 
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—SED PER CURiaM: There is no doubt in this caſe upon 
the words of the act of parliament; the fourth ſection of 
which is preciſe and poſitive, „that it ſhall not be lawful to 
& make re- aſſurance, unleſs the aſſurer ſhall be infolvent, be- 
come a bankrupt, or die.“ Now in this caſe, this is not a 
re-alſurance made abroad, but in this country; ſuch a con- 
tract therefore is void, being in the very teeth of the act. It 
has been argued, that becauſe the prior part of the ſtatute, 
which reſtrains inſurances © intereſt or no intereſt, has been 
held not to extend to foreigners, this clauſe ſhould alſo be 
contined to inſurances on Engliſh ſhips. The caſe of Thel- 
linen v. Fletcher was rightly determined, becauſe the tirſt fec- 
tion is expreſsly confined to aſſurances on ſhips belonging to his 
mnaje/'y. or any of his ſubjetts : but the fourth clauſe is general, 
without any reſervation, and reaches the preſent caſe; and 
there is no reaſon why it ſhould be reſtrained to Engliſh 
ſhips.— judgment for the plaimtitt. | 
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In the conſtruction of the act 19 Geo. 2. c. 27. it has been Kent +. Bird, 


holden, that all inſurances made by perſons having no in- Ea. Ter. 


tereſt in the event about which they inſure, or without refer. ce + BY. 


ence to any property on board, are merely wagcring policies, 
and ablolme!y nul and void. - Upon a motion for a new 
trial, it appeared that this was an action brought by the plain- 
tiff, who was a ſurgeon on board an Eaſt Indiaman, againſt 
the defendant, a paſſenger in the ſame ſhip, to recover a ſum 
of 1o00l. upo!t a ſpecial agreement, bearing date the 18th of 
July, 1774; by which, after reciting, that “whereas the 
ce piaintiff had agreed to pay to the detendant the ſum of 20l. 
« ſterling at the next port the ſhip ſhould arrive at, it was 
« witnefled that he the defendant, in conſideration thereof, 
« did undertake that the faid ſhip ſhould fave her paſſage to 
“ China that ſeuſon; and in caſe ſhe did not, that then he 
« would pay to the plaintiff the ſum of 1000l. at the end of 
« one month after the arrival of the ſaid ſhip in the river 


« Thames.” At the trial it appeared, that the plaintiff duly . 


paid the amount of the 201. to the defendant at the next port, 
in pagodas: that the veſſel being delayed below the Cape and 
Madras, in conſequence of a miſcalculation of five days in 
the reckoning, and the moonſoons ſetting in earlier than uſual, 
ſhe loſt her paſſage. That the plaintiff had joame goods on 
board, which were liable to ſuffer by the lofs of the ſeaſon ; and 
that whilſt it was ſtill doubtful whether the ſhip would or 
would not ſave her paſſage, the captain had applied to each of 
the parties, to perſuade them to reſcind the agreement; re- 
preſenting that the ſum to be paid in either event would be 
more than the loſer could afford. That the plaintiff was wil- 
ling to have cancelled the agreement ; but the defendant poſi- 
tively refuſed. The jury found a verdict for the plaintiff, 
damages 980l. with liberty for the defendant to move for a 

new 
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new trial upon THE QuesTION, Whether this were not an 


agreement within the ſtatute 19 Geo, 2. c. 37. and therefore 


void? The caſe was fully argued. Lord M a nsrFiELD, Ch. J. 
A policy of inſurance is, in the nature of it, a contract of in- 
demnity, and of great benefit to trade. But the uſe of it was 
perverted by its being turned into a wager. ' To remedy this 
evil, the ſtatute of the 19 Geo. 2. c. 37. was made; which, after 
enumerating in the preamble the various frauds and pernicious 
practices introduced by the perverſion of this ſpecies of con- 
tract; aud amongſt others, that of gaming or wagering under 
pretence of inſuring veſtels, &c. proceeds, under general 
words, to pronibit 4 contracts of inſurance by way of gam 
ing or wageriag Here the plaintifF gives ſo much to the de- 
fendant in contideration that the ſhip ſhould ſave her paſſage 


to China; and if not, then, upon her 3 ſafe to Eng- 
C 


land, he is to receive 10091. If the firſt of theſe events hap- 
pened, the defendant won; but he could not loſe, unleſs both 
happened. Is not this gaming? Is not this wagering ? It 
this were allowed, all wagering policies would be turned into 


this form, and the act would be entirely defeated. If there is 


no intereſt in the caſe, it is gaming and wagering. There- 


Fowry and 


another v. 


Bourdieu, 

Mic. Jer. 

21 Geo. 3. B. R. 
2 Deug. 457. 


fore there muſt be a new trial. 


An inſurance being made without intereſt, and the pre- 


mium paid, the inſured ſhall not recover back the pre- 
mium after the ſhip has arrived ſafe.— The plaintffts had 


lent to Lawſon, captain of the Lord Holland Eaft India- 


man, 2, ol. for which he had given them a commou 
bond, in the penal ſum of 52,000l, While he was with 
his ſhip at China, the plaintiffs got a policy of 1nſur- 
ance underwritten by the defendant and others, which 


Was in the following terms: * At and from China to Lon- 


don, beginning the adventure, upon the goods from the load- 
ing thereof on board the ſaid ſhip at Canton in China, &c. 
« upon the ſaid ſhip, &c. from and immediately following 


her arrival at Canton in China, valued at 26, oool., being 


„ the amount of captain Patrick Lawſon's common bond, 
& payable to the parties as ſhall be deſcribed on the back of 
« this policy; and it bears date the 10th day of December, 
& 17753 and, in caſe of loſs, no other proof of intereſt to 
„ be required than the exhibition of the ſaid bond: war- 
% ranted free from average, and without benefit of ſalvage 
«© to the inſurer.” — At the head of the ſubſcriptions was 
written, © On a bond as above expreſſed,” Captain Law: 
failed from China, and arrived ſafe with his privilege (as it 
is called), or adventure, in London, on the Iſt of July, 1777, 
none of the events inſured againſt having happened. The 
receipt of the premium was acknowledged on the back of the 
policy. la 1780 the inſured brought this action for a re- 
tura of the premium, on the ground that the policy 8 

WILLOUL 
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without intereſt, the contract was void. On the trial of the 
cauſe before Lord MANSFIELD, his lordſhip was of opi- 
nion, that the policy was a gaming policy, prohibited by the 
ſtatute of 19 Geo. 2. c. 37. and both parties equally guilty 
of a breach ef the law; that the rule, therefore, of melior eff 
conditio poſſidentis was applicable to the caſe, and the plain- 
tiffs could not recover the premium. A verdict was accord- 
ingly found for the detendant, agreeably to his lordihip's 
direction: but, the next morning, he expreſſed a doubt as to 
the propriety of his opinion, becauſe the money had been 
paid upon an executory agreement, the premium having been 
paid before the riſk commenced. It was therefore moved, 
that there might be a new trial, and the point was arguet at 
the bar.— Lord MansFIELD. In many inſtances firſt 
thoughts are beſt, I am now very much inclined to my 
firſt opinion. There are two forts of policies of inſurance ; 
mercantile and gaming policies. The firſt ſort are contracts 
of indemnity, and of indemnity only; an from that prin- 
ciple a great variety of deciſions and confequences have fol- 
lowed. The ſecond ſort may be the ſame in form, but in 
them there is no contract of indemnity, becaufe there 1s no 
intereſt upon which a loſs can accrue. They are mere 
games of hazard; like the calt of a die. In the preſent 
caſe the nature of the juſurance is known to both parties. 
The plaintiffs ſay, „We mean to game; but we give our 
« reaſon for it; Captain Lawſon owes us a ſum of money, 
« and we want to be ſecure in caſe he ſhould not be in a 
« ſituation to pay us.” It was a hedge. But they had no 
intereſt, for, if the ſhip had been loſt, and the under-writers 
had paid, ſtill the plaintiffs would have been entitled to re- 
cover the amount of the bond from Lauſan. This then is a 
gaming policy, and againſt an act of parliament ; and there- 
fore it is clear that the Court will not interfere to aſſiſt either 
party: according to the well-known rule, that, in par! de- 
lis, Sc. Not that the detendant's right is better than that 
of the plaintiffs, but they mult draw their remedy from pure 
fountains.— W1ILLEs, J. was of a ditterent opinion, and 
ſaid : The premium has been paid, and yet no 1iſk run; for 
the policy was void from the beginning, and the infured 
could not have recovered from the under-writers if the ſhip 
had been loft, But 1 cannot think it a gaming policy. It 
does not appear to me that the parties had an 1dea they were 
entering into an illegal contract. The whole was diſcloſed, 
and they thought there was an intereſt. This was a miſtake, 
but it is a new point of law; and it would be very hard 
that a party ſhould loſe what he has paid under a mere miſ- 
take. I think in conſcience the defendant ovght to refund 
the premium—ASHHURST, J. I am clear that there ought 


not to be a new trial. A policy of inſurance ought to be a 


mere 
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mere contract of indemnity, and nothing more; but here tlie 
money might have been paid twice; which ſhews decilively | 
that this was a gaming policy. —-BULLER, J. It is very 
clear to me that the plaintiſts ought not to recover. There 
was no fraud on the part of the underwriters, nor any miſ- 
take in matter of Fact. If the lato was miſtaken, the rule 
applies, that ignerantid juris non excuſat. This was a mere 
gaming policy, without intereſt, "There is a ſound diſtinc- 
tion between contracts exeeuted and executory, and if an 
action is brought with a view to reicind a contract, you 
mult ao it while the contract continues executory, and then 
it can only be done on ths terms of reſtoring the other party 
to his original ſituation, There was a caſe of Walker v. 
Chapman ſome years ago in this court, where a ſum of 
money had been paid in order to procure a place in the 
Cuſtoms. "he place had not been procured, and the party 
who had paid the money having brought his action to re- 
cover it back; it was held, that he ſhould recover, becauſe 
the contract remained executory. So, if the plaintiffs in the 
preſent cate had brought their action before the riſk was 
over, and the voyage fintſhed, they might have had a ground 
for their demand; but they waited till che riſk (ſuch as it 
was, not indeed founded in law, but reſting on the honour 
of the defendant), had been completely run. It makes no 
difference whether the premium was paid before the voyage, 
or after it. — Rule diſcharged. Lord MANSFIELD faid, he 
deſired it might not be underſtood, that the Court heid, that, 
in all caſes where money has been paid on an illegal con- 
lideration, it cannot be recovered back. That in caſes of 
oppreſſion, when paid, for inſtance, to a creditor to induce 
him to fign a bankrupt's certificate, or upon an uſurious 
contract, it may be recovered, tor in ſuch caſes, the parties 
are not in pari delicko. — | 
Cox and another Payment of money into court is only an acknowledgment 
Executors of by the defendant of the contract, and that the plaintiff is en- 
<5; Day rarg, titled to recover the ſum ſo paid: but it does not preclude 
27 Geo. 3 B R. him from taking any objection to the action beyond that 
1 Ter, Ech. 464. ſum; though unlels ſuch ſum were paid, ſuch objection 
would be a bar to the whole demand.—To an action on a 
policy of inſurance, the defendant pleaded the general iſſue, 
and paid money into crurt. A verdict having been found for 
the piaintitfs, a new trial was moved for on the grounds, 
that this was a verdict againſt evidence; and that upon the 
conſtruction of the 25 Ges. 3. c. 44. the plaintifts could not 
ſupport this action in point of law, the name of Shultz net 
being inſerted in the policy. After argument, the Court took 
| time to conſider of the caſe: and ASHHURST, J. now de- 
1 livered the opinion of the Court. — This was an action on a 
policy of infurance made in the name of Lyon de Simons, on 
: | goods 
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pom and jewels on board the Halſwell from London to the 


aſt Indies. This policy was made on the 23d December 
laſt ; which being long ſubſequent to the paſſing of the 
ſtatute 25 Geo. 3. the policy cannot by law be applied to any 
| good which abere net the property of De Simons, or in which 

2 was not intere//ed. But the plaintiffs have endeavoured to 
make another uſe of it, and to apply it not only to the 
goods which were ſhipped in the name of De Simons, but 
alſo to goods ſhipped in the name of Shultz. And in order 


to do that, they proved on the trial that Shultz ordered two 


policies to be made, one in the name of Sha/tz on goods and 
jewels for 1400l., the other (which is the policy in queſtion) 
in the name of De Simons, to the amount of 1600l. on goods 
and jewels; which policy was to be lodged in the hands of 
De Simons as a ſecurity for 16001. which Shu/tz had bor- 
rowed of him. When Shultz borrowed the money of De 
Simons, he aſſig ned over to him the jewels, which were 
ſhipped in the name of De Simons, and they were to be re- 
delivered to Shultz in the Eaſt Indies, upon his paying the 
principal and intereſt there. The jewels ſhipped in the name 
of Shultz are totally loſt, but thoſe ſhipped in the nam? of De 
Simons have been recovered, It the plaintiffs can apply the 
policy to the goods ſhipped in the name of Shultz, as well as 
to thoſe ſhipped in the name of De Simons, there has been 
an average loſs, and the verdict which the plaintifts have ob- 
tained ought to ſtand. If it cannot be ſo applied, the under- 
writers are liable only for the ſalvage of the jewels ſhipped 
in the name of De Simons; and, more having been paid into 
court, the verdict is wrong. I have already ſtated, that by 
law the policy can only be applied to the intereſt of De Simons, 
the tatute having made it void to other purpoſes. But a great 
gueſtion in the caſe is, whether the defendant has not precluded 
himfelf Le making that objection by paying money into court. 
Therefore it will be neceſſary to ſee what effect paying 
money into court has in the cauſe. It admits, that the 
plaintiffs have a right to maintain the aCtion (1), and re- 
duces the queſtion ſimply to the quantum of damages which 
they are entitled to recover. In this caſe, if the defendant 


had not paid money into court, the plaintiffs muſt have been non- 


ſuited ; for the executers of Shultz, could not have recovered on 
a policy made in the name of De Simons only. But as the de- 
fendant has paid money into court, he has thereby admitted that 
the 2 are entitled to maintain their action on the policy 
to the amount of that ſum. But he has admitted nothing more. 
Hie does not, by paying money into court, vary the conſtruction 


(1) Vide Elliot v. Callow, 2 Salk. 597, which agrees with this determi- 
nation, & 5 Bur. 2640. | 
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and import of the policy, ſo as to entitle the plaintiffs to recover 
beyond that extent, L he queſtion ſtill remains, Whether upon 
this contract the plaintiffs are entitled to more? In order to 
aſcertain that, it is incumbent on the Court to examine and 

: expound what the contract is. At the time it was made, it 
could only be good as an inſurance on the goods which be- 
longed to De Simons; it is made in his name; it is a good 
and valid contract as far as it reſpects his goods, but 1s void 
as to all others. And the plaintiffs ſhall never be admitted to 
ſay that this contract, though apparently legal, is in fact il- 
legal, as being made for their benefit; and yet they mean to 
avail chemſelves of that illegality, and to recover damages 
upon it. Beſides this, we think that (independent of the ob- 
jection in point of law) the ve: dict is not ſupported by any 
fact of the evidence. Here his lordſhip commented on the 
evidence, as by no means proving that Shultz did not intend 
to make diſtinct policies upon the diſtinct goods ſhipped in 
his own name and that of De Simons. And he concluded 
On the whole, we are of opinion that this is a verdict both 
againſt law and agz1nft evidence; and therefore mult be ſet 


cr 
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ee 


ſet aſide. ä | 
Johnſton and An aſſurance of a voyage expreſsly prohibited by the laws 
. pgs: oi of this country, is void.—' his was an action on a policy of 
4 Mic. Ter. inſurance on goods on board the thip Venus, loſt or not 


20 Geo. 3. B. R. loft, c at and from London to New-York, warranted to 
x Pouge 253. ce depart with convoy from the Channel tor the voyage.” 
| - I On the trial of tlie cauſe a verdict was found for the plain- 
F tiffs. The defendant obtained a rule to ſhew cauſe why 
F there ſhould not be a new trial, and the f.:Cts appeared to be 
theſe: The thip was cleared for Halifax and New-Y ork. 
She had provitions on board, which ſhe had a licence to 
1 ? carry to New-York, under a proviſo in the prohibitory act 
1 of 16 Geo. 3. c. 5. But one half & the cargo, including the 
= | goods which were the ſujet of this policy, was not licenſed, and 
was not calculated fir the Halifax market, hut for New=Y ork. 
There had been a proclamauon by Sir lam Howe to al- 
low the entry of unlicenfed goods at New-Y ork, and though 
there were bonds uſually given at the cuſtom- houſe here, by 
which the captain engaged to carry the goods to Halifax, 
thoſe bonds were afterwards cancelled, on producing a certi- 
ficate from an officer appointed for that purpoſe at New- 
York, declaring, that they were landed there. The com- 
mander in chief had no authority under the act of parliament to 
. iſſue ſuch proclamation, or to permit the exportation of unlicenſed 
ods. The Venus was taken in her paſſage to New- 
York (1), by an American privateer.— Lord * 
| ae 


c 
22. — ne — 
— — —— — — 
* 


OO The ftatute (S 1.) prohibited all commerce with the province of 
New-York (amongſt others), and coafiſcates all ſhips and their 8 0 
| | whic 
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The whole of the plaintiffs* caſe goes on an eſtabliſhed 
practice, directly againſt an act of parliament. If the de- 
fendant did not know that the goods were unlicenced, the ob- 
jection is fair as between the parties. If he did, he would 
not deferve to be favoured. But, however that may be, it 
was illegal to ſend the goods to New-York, and, in pars 
deli ts, potior eft conditio defendentis. It is impoſſible to bring 
this within'the caſes which huve been cited (1), becauſe here 
there was a direct contravention of the law of the land. — 
Rule abſolute. 


$93 - 


The excluſive right of trading to the Eaſt Indies, granted Cm 3 
v. Anderſon, 


to the Eaſt- India Company by ſtat. 9 & 10 W. 3. has never . er 
36 Geo. 3 B. R. 


been put an end to. Aud though ſuch parts of that act as 


inflicted penalties, &c. were repealed by ſtat. 33 Geo. 3. 6 Ter. Rep. 723. 


c. 52. and though the latter act ſays that no acts or parts of 
acts thereby repealed ſhall be pleaded or ſet up in bar of any 
action, &c. it is compe ent to under-writers who have ſub- 
ſcribed policies on ſhips trading to the Eft Indies in contra- 
vention of the ſtat. of ill. to avail themſelves of the ille- 
gality of ſuch triding in an action brought on the policies. 
— This was an action on a policy on the ſhip Albemarle 
« at and from London to any port or ports in New South 
Wales, and at and from thence to all ports and places in 
« the Eaſt Indies, Perſia, China, or elſcwhere, and at and 
«© from. thence until her ſafe arrival back at London, with 


liberty to touch, ſtay, and trade at any port or place where- 


« ſoever or whatſoever as well on this as on the other ſide 
„% of the Cape of Good Hope.” The declaration, after 
ſtating the policy, alleged that the ſhip ſailed on the ſaid 
voyage from London to Port Jackſon in New South W ales, 
and from thence to certain ports or places in the Eaſt Indies, 
and arrived at Bombay in the Eaſt Indies, and in the ſaid 
voyage back to London from Boarbay was captured by cer- 
tain enemies and perſons unknown. Plea the general iſſue. 
On the trial a ſpecial verdi& was found as follows: The 


plaintiffs were owners of the (hip in queſtion. In the Lon- 


don Gazette of the 16th November, 1990, tie following 
advertiſement was publiſhed; * Navy Office, November 


« r5th, 1790; The principal officers and commiſſioners of 


* 


* 


which ſh:ll be found trading, or going to, or coming from trading with 
them. Then there is a proviſo (S 2.) excepting ſhips laden with pro- 
vicions for the uſe of his Majeſty's fleets or garriſons, or the inhabitants 
of anv town poſſeſſed by his Majeſty's troops, provided the maſter ſhall 
produce a licence, ſpecifying the voyage, &c. and the quantity and 
ſpecies of proviſions ; but by the fame proviſy it is declared, that goods 
not licenced, found on board ſuch ſhips, ſhall be forfeited. 

(1) Theſe were caſes of inſurances of ſhips trading contrary to the 


- 


revenue laws of foreign countries. . 
n X « his 


Vor. IV, | 


— —— — — 
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« his majeſty's navy do hereby give notice that on Thurſ- 

2 ready to receive propoſals 
„ from the owners of thips in the ſervice of the Eaſt-India 
« Company that are not likely to be taken up for the two 
« enſuing ſeaſons, or other perſons, for carrying 2000 con- 
& victs, or any part of that number, to the ſettlement of 


„ New South Wales, on the conditions and under the regu- 


& lations to be ſeen at this office. The court of directors of 
& the Eaſt-India Company have conſented that the ſhips 
«« which may be engaged for this purpoſe may proceed to 
« Bombay, and load home with cotton on private account 
under the inſpection and direction of the company's ſer- 
« vants at that ſettlement; provided ſuch cottons are fold at 
« the company's ſale, ſubject to the uſual expences (the 
e company's duty excepted); and provided the ſaid ſhips 
« do not interfere with any other part of the company's ex- 
« cluſive commerce,“ &c. On the 18th of November, 1790, 
an agreement was made between the plaintiffs and the prin- 
cipal officers and commiſſioners of the navy on behalf of the 
king for the conveying of convicts and government ſtores 
and proviſions on board of certain ſhips to be provided by 
the plaintiffs for that purpoſe from Great Britain to ſuch 
parts in New South Wales as ſhould be required for the 
jervice of his majeſty. It then ſtated the making of the 


policy, and the ſubſcription thereof by the defendant ; and 


the intereſt of the plaintiffs in the ſubjeA-matter of the in- 
ſurance. On the gth of February, 1791, the plaintiffs wrote 


a letter to the directors of the Eaſt-India C ;mpany, ſtating 


their contract with the navy board, and that it was agreed 
that the ſhips ſhould have leave to go to Bombay to load 
cotton for London; they therefore delired the directors to 
grant them licences for the ſeveral ſhips therein named, 
amongſt which was the Albemarle; and the plaintiffs alſo 
requeited permiſſion to ſend on board the Raymond deſtined 
for Bombay 30, oool. in ſpecie, for the purpoſe of purchaſing 
cargoes of cotton with which they propoſed to load then 
ſhips. On the 2d March, 1791, an indenture was made and 
executed between the plaintiffs, owners of the ſhip Albe— 
marle, and the Eaſt-India Company, whereby the latter 
granted licence fer the ſaid ſhip Albemarle to make one 
voyage to Botany Bay in New South Wales, for the purpoſe 
of carrying conviets, government ſtores, and proviſions, and fir 
no other pur poſe whatever z and after the delivery of the ſame 
to proceed to Bombay, there to purchaſe and load cotton ; and 
the ſplaintitts) owners covenanted inter alia) that no other 
than the neceſſary ſlores and proviſions of the ſhip, and thoſe 
ſent by government, ſhould be carried in the faid ſhip to the 
Eaſt Indies or elſewhere beyond the Cape of Good Hope ; 
and alſo that the owner, maſter, mariners, and perſons be- 

ET | longing 
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longing to the ſaid ſhip, or either of them, ſhould not directly 
or indirectly carry on or be concerned in any kind of trade 
or traffic K whatſoever in the Eaſt Indies, or elſewhere within 
the limits of the company's charter. The ſpecial verdict 
then ſtated that before the ſailing of the faid ſhip the (plain- 
tiffs) owners gave orders in writing to the maſter in two let- 
ters dated the 19th of March, 1791, to proceed with the ſhip, 
after the delivery of the convicts and government ſtores at 
Port Jackſon, to Goa in the Eaſt Indies, within the limits of 
the company's exclutive charter, and there to diſpoſe of or ſend 
by other velſels to Bombay for ſale copper and other articles FA 
trade not authoriſed by the licence of the company, and to ſell the 
ſame at Goa or Bombay on behalf of the owners of the ſhip. 
The ſhip was at London when the policy was effected, and 
departed from thence on the 26th of March, 1791, with a 
cargo of goods belonging to the plaintiff5, the owners, conſiſting of 
copper and other articles not licenced by the company. She atier- 
wards arrived at Port Jackſon in New South Wales. Atter the 
departure of the ſhip from London, and while the was pro- 
ceeding on her voyage, the plaintiſfs on the 5th of May, 1791, 
wrote to their correſpondent n 7aſter, at Bombay, inform- 
ing him that they had directed the thip Albemarle to pro- 
ceed to Goa with a cargo, the proceeds of which could not 
be leſs than 16,0500!., with inſtructions to the captain to fell 
the cargo at Goa if the market ſhould be good; if not, and 
better prices could be obtained at Bombay, to fend the fame 
to Bombay by ſome country ſhips, provided that could be 
done with ſafety ; and requetted Taſter to ſend his inſtruc- 
tions to the captain of the {ſaid ſhip at Goa, who had orders 
to obey the ſame. It then ſtated that the ſhip Albemarie 
departed from Port Jackſon on her voyage for the Eaſt 
Indies, and while the was procecding on her ſaid voyage put 
into and ſtopped at the port of Goa in the Eaſt Indies, pur- 
ſuant to the intention of the plaintiffs, and the orders given by 
them to the captain. The ſhip arrived at Goa on the 20th of 
May, 1792, and quitted it on the 27th of September following; 
and during that time the captain ſold the unlicenced cargo accord- 
ing to orders. © She arrived at Bombay on the 7th of October, 
ſet ſail from thence on her voyage back to London on the 
23d of December, 1792, in the courſe of which the was cap- 
| tured by enemies unknown. The 33 Geo, 3. c. 52. is an act 
for continuing in the Eaſt- India Company for a further term 
the poſſeſſion of the Britiſh territories in India, together with 
their excluſive trade, under certain limitation, &c. Section 
71. re- enacts the excluſive trade. Section 72. re-enacts all 
profits, benefits, privileges, powers, capacities, rights, reme- 
dies, methods of ſuit, penalties, forfeitures, diſabilities, pro- 
viſions, matters, and things, whatever, which the company 
had by virtue of any former charter or act of parliament, as 
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tc. 52, the illegality of them could not be taken advantage of 
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if the ſame were re-tnacted in the body of that act, ſubject 
to the alterations, &c. contained therein. Section 146 re- 
peals ſo much of the 9g & 10 V. 3. c. 44. as inflicts any 
penalty or forfeiture for illicit trading to the Eaſt Indies; 


the whole of the 5 Geo. 1. c. 21. and fo much of any act or 


acts as continue the ſame; ſo much of the 7 Geo. I. c. 21. 
as relates to the puniſhment or proſecution of perſons ille- 
gally trading or going to the Eaſt Indies; the whole of the 
9 Geo. I. c. 26.; ſo much of the 3 Geo. 2. c. 14. and of the 


17 Geo. 2. c. 17. as creates any penalty with reference to the 


7 (eo. 1. c. 21.3 ſo much of the 10 Geo. 3. c. 47. as ſubjects 
illicit traders to or from the Eaſt Indies to penalties ; ſo much 
of the 13 Geo. 3. c. 63. as provides for the delivery of advices 
to the ſecretary of ſtate, &c. ; ſo much of the 21 Geo, 3. c. 65. 
as prohibits the lending of money to foreign companies, &c. ; 
the 24 Geo. 3. ft. 2. c. 25. except, &c.; the 26 Geo. 3. c. 16, 
except ſo much as repeals former acts; and ſo much of the 
26 Geo. 3. c. 57. as makes offences againſt the law for ſe- 


_ curing the excluſive trade of the company, &c. enforceable 


in the Eaſt Indies. Section 147 provides that the aforeſaid 
repeal ſhall not extend to any olfencs committed againſt any 
of the ſtatutes thereby wholly or in part repealed before the 
paſſing of the act, &c. but that all and every ſuch offences 
may be proſecuted, &c. as if the act had not been made. 
Section 150, © For obviating any doubts which might ariſe 
how far any of his majeſty's ſubjects might, notwithſtanding 
the aforeſaid repeal of the ſaid ſeveral acts or parts of acts, be 
entitied to recover any debts due to them in Great Britain or 
in paits beyond the ſeas, or otherwiſe to enforce the exccu- 
tion of any contracts or agreements, by reaſon of any pre- 
text to be ſet up by any other perſon or perſons that ſuch 
debts were contracted, or that ſuch contracts or agreements 
were made contrary to the reſtrictions or prohibitions in the 
faid acts or ſome of them contained, enacts, that it ſhall not be 
competent or lawful for any defendant in any ſuit or action 
then depending or thereafter to be brought in any court either 


in Great Britain or in the Eaſt Indies to plead or ſet up any 


act or acts in the whole or in part repealed by that act in bar 
ot any ſuch ſuit or action; but that the plaintiff ſhall have 
the fame remedy and judgment, &c. as if the ſaid acts or 


parts of acts ſo repealed had never been made, any act or 


acts to the contrary notwithſtanding.” IT was ADMITTED 
on the part of the plaintiffs, that the trading to Goa in the 
manner ſlated by the ſpecial verdict was illegal at that time, 
being in contravention of the excluſive privi ege of the Eaſt- 
India Company, ſecured to them by various acts of parlia- 


ment as well as by charter. But it was contended that as all 


theſe tranſactions happened before the paſſing of the 3 3 Geo. 3. 


1 
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in this action; for the 146th ſection repealed all penalties 
and forteitures contained in the acts therein ipecified againſt 
ſuch illicit trading, and therefore mult be taken to have re- 
pealed the ſame in all other acts in par; materid, if any ſuch 
exiſted. PER CuRIAM : The objection that was taken to 
the p.aintiff*s recovering in this action was, that the voyage 
was tlepai; and this depends on the obſervations that were 
_ drawn, from the ſeveral acts of parliament referred to. This 
take: its origin from the ſtat. 9 and 10 V. 3. c. 44, by 
which, in conſideration of a conſiderable ſum of money a 
vaiiced by the Eaſt-Iudia Company, the excluſive right of 
trading is given to them, which the public had a right to 
redecm on certain terms, namely, repaying the money ad- 
vanced, and giving three years' notice (1). But thoſe terms 
have never been complied with : on the contrary, by ſeveral 
acts of pirliament in the reigns of Queen Anne, George the 
Second, and in the preſent reign, the excluſive right of trad- 
ing nas been from time to time continued, and it never has 
for one moment been put an end to. Therefore all acts in 
trading that have been done contravening the proviſions of 
the firſt act of parliament are illegal, unleſs ſome ſtatute has 
relaxed the prohibitions of the ſtatute of William the Third, 
and gi en private perſons a right to carry on trade to the 
Eaſt Inuies. The principal a> relicd on for that purpoſe is 
the ſtat. 33 Geo. 3. c. 52., which has brought together in one 
code almoſt all the flatutes reſpecting the Eaſt-India Com- 
pany. The 146th ſection of that act repeals ſome acts of 
parliainent in toto, and ſo much of ſome others as inflicts any 


penalty or forfeiture for trading to the Eaſt Indies. In parti- 


cular it repeals, not the whole of the ſtat. 9 & 10 V. 3., 
but only ſo much of it as inflifts any penalty or forteiture 
for trading, &c.; it alſo repeals ſo much of the ſtat. 
21 Geo. 3. c. 65. as prohibits any of the ſervants of the 
company, &c. from lending money to any foreign com- 
pany, &c., or as makes proviſion by penalty or forfeiture 
or otherwiſe tor ſecuring the ſole and excluſive trade of the 
company to the Eaſt Indies, Then for obviating any 
doubis that might ariſe from the ſaid repeal of the ſaid 
ſeveral acts or parts of acts, it is enacted by fect. 150. 
that © it thall not be lawtul for any defendant to plead or 
ſet up any act or acts in the whole or in part repealed by 
that act in bar of any ſuit or action, &c. but that the 
plaintiff ſhall have the ſame remedy to recover and be en- 
titled to the like judgment, &c. as if the ſaid acts or parts 
of acts ſo repealed had never been made.“ Now the 
que ion ariſes on the wording of this clauſe, whether the 
detendant is prohibited ſeiting up as a bar any part of an 


1) Vid. Sect. 79. 
(1) X 3 79 40 
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act of parliament of which only other parts are repealed by 


this clauſe. It was properly inſiſted on at the bar, that the 


legiſlature only meant, that where the whole act is repeated 
no part of it ſhould be pleaded or ſet up, and that where 
only a part of an act was repealed, ſoch part thould not be 
ſet up. The ground on which this opinion procceds in this 


caſe is, that the ſtatute firſt mentioned, namely, the 9 & 


10 N. 3. c. 44. has from the time when it paſſed down to 
the preſent moment been an exiſting law, operating on the 
Tights of rhe parties. And though ſubſequent acts of par- 
liament have continued the prohibitions enacted by that 
ſtatute, and though ſome of thoſe acts of parliament have 
been totally repealed, and others repcaled in part, the legiſ- 
lature appear to have anxioully exprefled their intention in 
the 33 Geo. 3. c. 52. that only that part of the ſtat. 9 & 10 
W. 3. which is particularly pointed out ſhould be repeal. d. 
If they had intended to repeal the whole of that act of par- 
liament, and that the prohibitions contained in it ſhould be 
entirely put an end to, it might have been effected by fewer 
words than are uſed to repeal chat part of the act. And on 
conſidering the whole of this laſt act of parliament, it ap- 
pears to us that the conſtruction infifted on by the defend . 
ant is the fair one, namely, that the legiſlature meant to 
repeal the prohibition to lend money to foreign companies, 


&c. but by no means had it in contemplation either to abridge 


Camden et al. v. 
Anderion, in 
Error, in the 
Exch Cham. 
Fa. Ter, 

33 Geo. 3. CB. 


the monopoly, or to take away any of the conſequences of 
the monopoly given to the Eaſt-India Company. The 
words in the different acts of parliament ſhew that the 
ſtatute of William the Third was always conſidered as 
being in force; they ſpeak of continuing the prohibitions, 
Then if this be the fair conſtruction of the ſtatuics, the 
conſequence ſeems inevitable. If the ſtatute of /7 illiam 
has never been put an end to, then the policy in queſ- 
tion was effected in contravention of that act of parlia- 
ment, as breaking in upon the monopoly granted to the Eaſt- 
India Company; and therefore it is void. On the whole 
we are of opinion that judgment mult be entered for the 
defendant, — Judgment for the defendant. | 
A wrt of error having been brought in this court, on the 
above judgment of the court of King's Bench, the caſe was 
twice argued; and after time taken to conſider, ExRE, Ch. 
J. delivered the opinion of the Court :— Lhe caſe of the 
plaintiffs in this action is primã facie plain and clear; for a 


TP TB 272+ confideration in money, the defendant Anderſon has aſſured 


the plaintiff's ſhip the Albemarle againſt capture in the 


voyage deſcribed in the policy ſtated in the declaration. 
The ſhip was captured by the enemy in the courſe of that 


voyage, by which a loſs is incurred, which the defendant has 
undertaken to make good. The defence is founded upon a 
| | IE, principle 
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principle of law, which is paramount to all obligation by 
which the parties to a contract can bind themſelves, and is 
powerful enough to control it, and to render it null and 


void in law. That which is unlawful in itſelf, aud which 


is a public wrong, cannot be the ground of an action. The 
detendant inſiſts, that the voyage inſured was in au illicit 
and a clandeſtine trade; that, as ſuch, it was unlawful, and 


could not be the ſubject of an aſſurance. The principle has 
been admitted, in the. courſe of the argument, at the bar; 


the application of it to the particular caſe only has been 
controverted, The plaintiffs in the action inſiſt, that the 
proviſions of the ſtatute of 33 Geo. 3. preclude the applica- 
tion of it to this caſe; admitting that which upon this 
ſpecial verdict it is impoſſible to deny, that this ſhip Albe- 
marle was engaged in an illicit and clandeſtine trade. [Here 
his lordthip proceeded upon the ſame grounds as the court 
of King's Bench, to ſhew that it was clear that the ſtatute 
of 33 Geo. 3. has left the exclutive trade of the Eaſt-India 
Company untouched.) His lordſhip afterwards obſerved, 
that theſe plaintiffs, it they ſhould be driven from this which 
has been conſidered as their ſtrong hold, might fill inſiſt 
that the excluſive trade of the company is no more than 


their private right, the infringement of which may perhaps 


give a right of action to the company, as for a civil injury 
over and above the ſeveral parliamentary proviſions which 
have been made for ſecuring it, but can have no further 
effect, and particularly cannot taint with illegality tranſac- 
tions and contracts which are collateral to it. As for in- 
ſtance, if a printer were to bring his action againſt his em- 
ployer for printing a pirated copy of a work protected by 
the ſtatute of Queen Ann. The employer perhaps could 
not object by way of defence againſt this action, that the 
printing as an infringement of the private right of the 
author was unlawful, and the contract void in law. But 
this excluſive trade of the Eaſt-India Company is now ſo 
interwoven with the general intereſts of the (tate, that it is 
no longer to be conſidered as the private right of a corpo- 
ration, but is become a great national concern, and the in- 
fringement of it is a public miſchief and a public wrong, 
and as ſuch is prohibited by the common law. The prin- 
Ciple, and the effect of that prohibition, as applied to the 
preſent caſe, may be collected from the caſe of a bond given 
to the ſheriff to indemnify him againſt the voluntary eſcape 
of his priſoner, which is pronounced to be void by the com- 
mon law. That caſe is put in Beawfage's caſe, 10 Co. 100, 
and is recognized in the books of the beſt authority in our 
law, viz. Velo. Dyer, Hobart, and Plowden. he refer- 
ences are in the margin of 10 Co. fo. 100 (1). If we con- 


6) You, 197, Dyer 324. pl. 32, 33. Ib. 14. Plowd. 64. b. 67. b. 68. o. 
— ſider 
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ſider it in one ſingle point of view, as it regards the public 
revenue of the ſtate, it will be found to be no lefs the right 
of the public than of the Eaſt- India Company. That par- 
liament has ſo conſidered it may be collected from the pre- 
ambles of the ſtatutes made for the protection of this trade, 
If we find an action brought upon a contract for a few bags 
of tea, or a few tubs of foreign ſpirits bought or ſold in the 
courſe of a contraband trade, we fay without heſitation, this 
is a contract againſt law, and no action can be maintained 
upon it, and if the action were founded upon a policy of af- 
ſurance upon a ſhip, or goods, employed or carricd in the 
courſe of that contraband trade, we ſhould not heſitate to 
ſay, that no action lies upon ſuch a policy; and ſurely it 
muſt be a reproach to law and juſtice if we were now to 
countenance an action upon this policy, the object of which 
is, to aſſure to theſe plaintiffs the ſafety of a ſhip engaged in 
a trade ſo illicit and clandeſtine as this trade has been de- 
clared by parliament to be, under ſuch aggravated circum- 
ſtances of fraud and colluſion, in the manner of carrying it 
on, as are deſcribed in this ſpecial verdict, and which it 
might have been reaſonably ſuppoſed no man who had a re- 
. gard for his reputation as a merchant, or had _ ſenſe of 
truth and private honour, would have ſuffered to have ſtood 
againſt him upon the public records of one of the king's 
ſupreme courts of juſtice. Let this judgment be affirmed,— 
Judgment affirmed. | 


If there be any illegality in the commencement of an in- 
tegral voyage, and an infurance be effected on the latter part 
of the voyage, which taken by itſelf would be legal, ſtill the 
aſſured cannot recover on the policy, The plaintiff de- 

clared on a policy of inſurance made the 29 h of February 
1796, and averred to be for the uſe and benefit of h Col 
let, upon the American ſhip Argonaut and cargo, “ at aud 
from Bourdeaux to Madeira and the Eaſt Indies and back to 
America, with liberty to touch, ſtay, and trade, at all ports 
and places wherefoever on her outward and homeward bound 
voyage. The declaration then ſtated that the ſhip ſailed from 
Bourdeaux, and that in the courſe of the voyage inſured ſhe 
was ſeized, and detained by certain officers of the king, b 
means whereof ſhe becime loſt to the ſaid n Collet. On 
the trial the jury found a ſpecial verdict, and ſtated that the 
ſhip Argonaut on the 12th of June, 1795 was purchaſed at 
Philadelphia in the United States of America by Fohn Collet 
and A. Butler, who to the time of the loſs hereinatter ſtated 
continued owners thereof in equal moieties. Collet on the 
25th of July, 1795, failed in the ſhip as maſter thereof from 
Philadelphia with a cargo of corn and flour for France, 
with a view of procceding from thence with the ſhip after the 
4 . of her cargo te Madeira and the Eaſt Indies, and from 
He 


nce back to the United States. Before the ſhip's departure 
from 
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from Philadelphia Butler wrote to Czllet this letter Hay- 


ing given you a power of attorney for the complete manage- 
ment of my halt of the ſhip Argonaut, her preſent cargo, 
and any others you may chooſe to put on board her, agree- 


able to your own judgment and will, the following oblerva- 


tions are offered ſolely to aſſiſt your reflections, and lead you 
to procure that information which muſt be neceſſary to 
form a ſound judgment how to act. For the employment 
of the Argonaut, three plans occur as probable to be accom- 


pliſhed, viz. Firſt plan; after your arrival in France to get 


a freight to the Ifle of F rance, and go from thence to Bom- 
bay, and get a freight of cotion to Canton ; from Canton to 
take a freight back to the coaſt of Coromandel or Malabar, 
and in ſhort to keep the ſhip. employed in the country com- 
merce until the has gained ſufficient to make a complete in- 
veſtment in China for this country. Second plan; to go 
from France to London and there obtain a freight for any 
of the Company's ſettlements in the Eaſt Indies, and from 
ſuch ſettlement purſue the tame plan of operations by coun- 
try freight, or take a freight direct from Bengal for this 
country, or for Hamburgh, or other neutral ports. Third 
plan; to obtain a credit in London and go out to Bombay 
or Bengal with a complete inveſtment on our own ac- 
counts, to obtain a freight to China, and with that and 
the proceeds of the Engliſh inveſtment to load at Canton 
for this country, or with the proceeds of the Eugliſh 
inveitment to load at Bengal for this country directly 
back, or for France.“ On the iſt of May, 1796, Collet 
ariived with the ſhip at Breſt in France, and there ſold 
the flour which had been laden on. board her in Ame- 
Tica, and afterwards proceeded to Bourdeaux in France, 
where he ſold the remainder of the cargo; and certain other 
goods, being the ſame mentioned in the 3d count and Ame- 
rican property, belonging to Collet (the United States of 
America not being then at war with any of the belligerent 
powers), were there purchaſed and loaded on account of 
C:llet on board the ſhip, which, with the cargo, on the ſaid 
1ſt of May, 1796, was in ſafety at Bourdeaux. The ſhip 
from the time of her firſt ſailing from America to the timg 
of the loſs continued American. Whilſt the ſhip remained 
at Bourdeaux Collet came from thence to London, and hav- 
ing procured a credit with //i/n (the plaintiff), the latter 
under the direction of Collet, and during his ſtay in London, 
purchaſed upon commiſſion within this kingdom with the 


monies, or upon the credit of him C ilſon), goods of Bri- 


tiſn growth and manufacture on account of Collet and But. 
ler, the ſame being the goods in the 5th count mentioned, 
and being the property of Collet and Butler; and Wilſon, 
under the like direction of Collet, and during his ſtay in 
London, cauſed the ſaid goods to be ſhipped at London 2 
b . tae 
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the joint account and riſk of Collet and Butler on board 
three other American ſhips, in which they were conveyed 
from London to Madeira in the ſaid policies in the 1ſt and 
5th counts mentioned, for the purpoſe of being reſhipped at 
Madeira into the thip Argonaut, and of being carried there- 
together with the goods fo ſhipped on board her at Bour- 
deaux from Madeira to the Britiſh territories in the Eaſt 
Indies, and of being imported into thoſe territories, and 
traded with there; and the value of the ſaid laſtmentioned 
goods fHI remains due from Butler and Collet to the plain- 
tiift, The (hip Argonaut on the ift of May, 1796, failed 
from Bourdeaux with the goods ſo loaded on board her 
there to Madeira, in order to take on board her the goods fo 
ſhipped from London, and having arrived at Madeira took 
on board there as well thoſe goods as certain Portugueſe 
wines for the purpoſe of hwy with her whole cargo to the 
Britiſh territaries in the Eaſt Indics, and of landing and 
trading with the ſame there; the ſaid goods, &c. not being 
fuch the importation whereot into the ſaid territories was or 
is entirely prohibited; and neither Collet or the ſaid ſhip 
having been licenſed by the Eaſt-India Company to ſail or 
trade there. The Argonaut with her cargo having after- 
wards failed from Madeira in the proſecution of her ſaid 
voyage to the Eaſt Indies, in the courſe of ſuch voyage, to 
wit, on the 2d of Auguſt, 1796, at Symon's Bay near the 
Cape of Good Hope, was with her cargo ſeized and detained 


by Sir E. X. Elphinſtone, commander of a ſquadron of the 


king's ſhips of war, upon ſuſpicion of being an illicit trader; 


by means whereof not only Cullet's moiety of the ſhip and 
goods in the 3d count mentioned were loſt to him to the 
amount of the ſum infured by him reſpectively thereon, 


but alſo the goods in the 5th count mentioned were loſt to 


Cullet and Butler, who were intereſted therein to the amount 

within alleged. From the time of the ſhip's departure from 
Bourdeaux until and at the time of the ſeizure of the fame 
Collet was maſter thereof; and two Britiſh boys, whom 
Collet carried with him from London at the ſolicitation of 
their friends, were employed on board the ſhip during the 
voyage. Butler was a natural-born ſubject of this king- 
dom, but was reſident and domiciled in the ſtate of Penſyl- 
vania in America before and at the time of the declaration 
of the independence of the United States, and has ever fince 
continued to be reſident and domiciled there; and upon ſuch 
declaration of independence became, and from thence hither- 
to hath been and ſtill is, a citizen of the ſaid United States. 
Collet was alſo a natural-born ſubject of Great Britain, and 


Jong before and until July, 1784 (being after the ratification 


of ſuch independence), was a feaman engaged in the navi- 
gation of Britith merchant ſhips. In July, 1784, he went 


1 
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in the United States of America, and then became and was 
received as a citizen of the ſame ſtates: he has ever ſince 
been domiciled there, and has been from time to time em- 
ployed in the command and navigation of ſhips belonging to 
himſelf and other perſons citizens of the United States. On 
the 16th of February, 1793, the proclamation (uſually made 
at the beginning of every war) was made here by the king 
by the advice ot his privy-council, forbidding all mariners 
and ſeafaring men, natural-born ſubjects of this country, 
entering or continuing in the ſervice of foreign princes and 
ſtates, or ſerving in any foreign ſhip or veſſel, without the 
king's ſpecial licenſe. Collet had not obtained any ſpecial 

licenſe trom his majeſty in that behalf. On the 19th of 
November, 1794, à treaty of amity, commerce, and naviga- 
tion, was ſigned at London on the part of Great Britain 


and the United States of America, which, with an additional 


article thereto ſubjoined, was ratified and confirmed on the 
part of the United States at Philadelphia on the 14ih of 
Auguſt, 1795, and by his majeſty at St. James's on the 
28th of October in that year; being the ſame treaty men- 
tioned and referred to in the act of the 37 Geo. 3. c. 97, &c. 
That treaty (amongſt other things) contained an article ſet 
out below (1). The plaintiff at the times when he —_— 

| | & 


_— —_ 


* 


(1) His majeſty conſents that the veſſels belonging to the citizens of 
the United States of America ſhall be admitted and hoſpitably received 
in all the ſea- ports aud harbours of the Britiſh territories in the Eaft 
Indies. And that the citizens of the ſaid United States may ficely 
carry on a trade between the faid territories and the ſaid United States 
in all articles of which the importation or exportation reſpeCtively to or 
from the ſaid territories {hall not be entirely prohibited; provided only 
that it ſhall not be lawful for them in any ume of war between the Bri- 
tiſh government and any other power or ſtates whatſoever to export from 
the {aid rerritories, without the ſpecial permiſſion of the Britiſh govern- 


ment there, any military ſtores, or naval ſtores, or rice. The citizens of 


the United States ſhall pay for their veſſels, when admitted into the ſaid 
Ports, no other or higher tonnage duty than ſhall be payable on Britiſh 
veſſels when admitted into the ports of the United States; and they 
| ſhall pay no other or higher duties or charges on the importation or ex- 
portation of the cargoes of the ſaid veſſels than ſhall be payable on the 
ſame articles when imported or <xported in Britiſh veſſels. But it is 
expreſsly agreed that the veſſels of the United States ſhall not carry any 
of the articles exported by them from the ſaid Britiſh rerritories to any 
port or place except to ſume port or place in America, where the ſame 
ſhail be unladen; and ſuch regulations ſhall be adopted by both parties 


as ſhall from time to time be found neceſſary to enforce the due and 


faithful obſervance of tbis ſtipulation. It is alſo underſtood that the 


permiſſion granted by this article is not to extend to allow the veſſels of 


the United States to carry on any part of the coaſting trade of the ſaid 
Britiſh territories; but veſſels going with their original cargoes or part 
thereof from one port of diſcharge to another are not to be conſidered 
as Carrying on the coaſting trade, Neither is this article to be conſtrued 

to 
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not to irritate our allies in America. With regard to the 
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the ſaid goods to be ſhipped at London, and alſo when he 
cauſed the policies of aſſurance to be effected was a n«tural- | 
born ſubject of the king, reſident in London, and knew that 
the ſhip called the Argonaut was deſtined for the Briuth | 


territories in the Eaſt Indies, and t the ſaid goods were 


intended to be carried on board het dg ily from the reſpec- 
tive places at which the ſame w. re ed and ine: ded 
to be ſhipped as aforciaid to thoſe territories, any intended to 
be landed and imported there for the purpoſ of trade therein. 
—Lord Kenyon, Ch. J. delivered the opinion of the 
Court. The queilion is, Whether, as the ſhip and goods in- 
ſured have begin totally loſt to the aſſured, the party agamit 
whom this action is brought be or be nor liable to p+y that 
loſs c lis contract of indemnity ? In diſcuſſing thi queſ- 


tion other points of great magnitude were raiſed, On the 


part of the defendant it was ſaid that this was a caſe of vaſt 
importance, becauſe it was an attempt by the plaintiff to in- 
vade the monopoly of the Eaſt-India Company, and to ſup- 
plant them in their trade, and that this affected the public as 
well as individuals, becauſe the Eaſt-India Company is ſo 
nearly connected with the political ſtate of the country, and 
becauſe our poſſeſhons in the Eaſt Indies contribute ſo 
largely to the revenues of this country. On the other hand 
it is a caſe of great importance, inaſmuch as it involves in it 
the fair expoſition of the treaty between this country and 
America. And in the courſe of the argument we were (a litle 
nregularly) threatened on both ſides, by the one party not to 

ompany, by the other 


Eaſt-India Company, they will always find their intereſts 
fecured by the laws of this country as adminiſtered in our 
courts of juſtice. And I hope that there is no jealouſy, or 
even ground of jealouſy, on the part of the Americans, but 


that they know that when their rights come to be diſcuſſed 


here, the greateſt attention will be paid to their intereſts. 


n 


to allow the citizens of the ſaid ſtates to ſettle or refide within the ſaid 
territories, or to go into the interior parts thereof without the permiſſion 
of the Britiſh government eſtabliſhed there, And if any tranſgreſſion 
thould be attempted againſt the regulations of the Britiſh government in 
this reſpect, the obſervance of the ſame ſhall and may be enforced againſt 
the citizens of America in the ſame manner as againſt Britiſh ſubjects 
or others tranſgreffing the ſame rule. And the citizens of the United 
States, whenever they arrive in any port or harbour in the ſaid terri- 
tories, or if they ſhould be permitted in manner aforeſaid to go to any 
other place therein, fhall always be ſubjeCt to the laws, government, 
and jurifdiftion of whatever nature efta®:iſhed in ſuch harbour, port, or 
place, according as the ſame may be. The citizens of the United States 
may alfo touch for refreſhment at the iſland of St. Helena, but ſubject 
in all reſpects to ſuch regulations as the Britiſh government may from 
time to time eſtabliſh there,” ä | | 

The 
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They have long been acquainted with the habits of this 


country, and with the mode of adminiſtering juſtice here: 


until within theſe few years their cauſes uſed to come over 
here to be diſcuſſed, and I never heard that the deciſions in 
our courts ever awakened the leaſt jealouſy in the breaſts of 
the inhabitants of that country. The great queſtion in the 
cauſe is, Whether or not, the loſs having happened, any cir- 
cumſtances be diſcloſed in the verdict on which the defend- 
ant can reſiſt the plaintiff's claim? Three objections have 


been raiſed on the part of the defendant. I will diſpoſe of 


tha! firſt, which was the laſt in the argument, namely, that 
C'llet, th» captain of the ſhip and part-owner, was an Eng- 
liſhman by birth, and was not therefore a citizen of 
America within the meaning of the treaty between this 
country and America. On a former day we intimated our 
opinion that there was not much weight in this objection, 
and after conlideration we are clearly of opinion that there 
is none. Collet is a citizen of this country by birth, ſo that 
he cannot throw off his allegiance to this country: but he is 
allo a citizen ot America tor the pufpoſes of commerce, it 
being found by the ſpecial verdict that he has been adopted 
as 2 citizen of that country. And the circumſtance of his 
being a natural-born ſubject here cannot deprive him of the 
advantages of being a citizen of that country. The next 
objection ariſes on the conſtruction of the 13th article of 
the treaty between this country and America, which has 
been confirmed by act of parliament. It was contended 
that the intercourſe muſt be immediate and direct between 
America and the Eaſt Indies, on the true meaning of that 
article: but on the fulleti couſideration that we can give, 
comparing this with the other articles of the treaty, we are 
alſo of opinion that this objection is unfounded. That the 
party inſured might have come from America to other 
countries in Europe, and bought goods and carried them 
bick to America, and from thence to the Eaſt Indies, ſeem- 
ed to be adinitted. Then, in point of reaſon, why may not 
that which may be done indirectly be done directly? and on 
the fair conſtruction of the words of this article we think 


that this objection cannot prevail. The remaining objec- 


tion is that the voyage inſured was a part of a voyage, the 
whole of which (ſuppoſing it to be one integral voyage) 
was not legal in its inception, and that if there be any in- 
firmity in any part ot an integral voyage, the whole for 
this purpoſe becomes il egal. But this argument is too re- 
fined as applied to this cate. Before the commencement of 
this voyage there was a rumour thit a treaty between the 


two countries was in agitation, and this perſon came to 


England probibly with a view »f carrying on the voyage to 
the Eaſt Indies under the treaty. However, in deciding this 


caſe 
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caſe we muſt look to the facts diſcloſed in the ſpecial ver- 


dict. Now it is not there ſtated that the continuation of 
the voyage to the Br:tifh ſettlements in the Eaſt Indies was 
the voyage that was at all hazards to be performed when 


the voyage began in America. For though different plans 
. Had been ſuggeſted by Buthy in his letter for the continu- 


ation cf the voyage, it is only found by the ſpecial verdict 
that Collet, when he ſailed from America intended to go to 
the Eaſt Indies, without ſaying to that part that belongs to 
Great Britain. As far as reſpected the Americans, every 
other part was mare liberum; and though before the treaty 
the party aſſured could not have gone to any of our ports 
in the Eaſt Indies without being guilty of an infraction of 
our laws, he might have gone to any other port in the Eaſt 
Indies. Every thing therefore in the verdict relating to 


theſe different plans, though a fair ſubject of inveſtigation 


and diſcuſſion, may now be laid out of our conſideration ; it 
not being found in any part of the ſpecial verdict what pre- 


ciſe voyage the parties had in contemplation at the inception 


of the voyage in America. Then, if the voyage inſured be 
not infected by what was done in America, it was a legal 
voyage. The ſhip originally ſailed from Philadelphia to 
Breſt and then to Bourdeaux, which ſhe might legally do; 
and before ſhe left the latter place the treaty between this 
country and America was ratified ; it then appears that in 
May 1796 the failed to Madeira, where ſhe took in other 
goods, “ for the purpoſe of proceeding with the whole cargo 
to the Britiſh territories in the Eaſt Indies, which then ſhe 
might well do under the treaty that had before that time 
been ratified. Then it does not appear that Collet had any 
intention of going to any of our ſettlements in the Eaſt 
Indies until after the ratification of the treaty. And though 
I admit that, if there had been any infirmity in any part of 
the integral voyage, it would have made the whole illegal, 
{o that the aſſured could not recover upon a policy on any 


part of it, yet it not appearing that in fact there was any 11- 


Cift v. Maſon 
et al. Hil. Ter. 
26 Geo. 3. B. R. 
1 Ter. Rep. 84. 


legality in any part of this voyage, we are of opinion that 
this objection alſo fails. On the whole therefore we are of 
opinion that the plaintiff is entitled to the judgment of the 
Court. | | 

Where a policy does not appear on the face of it to be 
illegal, the Court will not grant a new trial in order to let 
the defendant into proof that it was ſo ; but he ſhould have 
ſhewn it on the trial.— This was a caſe for money had and 
received, to recover the premiums upon certain policies of in- 
ſurance underwritten by the plaintiff, The defendants were 
Weſt-India merchants, and had property in the iflands cap- 
tured by the French laſt war. It was a common practice to 
ſupply theſe iſlands with proviſions from Ireland, notwih- 

| | | ſtanding 
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ſtanding they were in the hands of an enemy; and the de- 
fendants, who acted as their own brokers, had for this pur- 
poſe employed neutral veſſels, and had cauſed them to be 
under-written by the plaintiff from different ports in the 
continent to Ireland, thence to Madeira, and St, Thomas ; 
and to all of them was annexed rhe liberty of going to any one 
of the captured iſlands. It had been long doubted whether 
theſe policies were legal: but in the caſe of the Bella [u- 
ditha (1), whereon a fimilar policy was effected, the Court 
were of opinion that the aſſured could not recover. The 
plaintiff in conſequence of the above deciſion had refuſed to 
pay where there had been a loſs. The defendant's counſel 
at the trial contended, that as theſe voyages were illegal, and 
as both the parties were in par! delicto, the maxim of law 
melior eſt conditio poſſidentis ought to prevail: Bur Lornp 
MANSFIELD, Ch. J. being of opinion that theſe policies 
were not illegal on the face of them, directed a verdict for 
the plaintiff It was now moved for a new trial to let the 
defendants into evidence to prove that this kind of trading was 
ſo notoriouſly illegal that the plaintiff muſt have known it to 
be ſo; that the reaſon why this evidence was not offered at 
the trial was founded on a preſumption that the jury of their 
own knowledge muſt have concluded that the illegality of 
theſe contracts was known to the parties at the time of 
making them, — Lord MansFiELD, Ch. J. This, upon the 
face of it, is the caſe of a neutral veſſel. It is no where laid 
down that policies on neutral property, though bound to an 
enemy's port, are void. And indeed 1 know no caſes that 
prohibit even a ſubject trading with the enemy, except two; 
one of which is a ſhort note in 2 Roll. Ar. 173, where 
trading with Scotland, then in a general ſtate of enmity with 
this kingdom, was held to be illegal; and the other was a 
note (which is now burned) which was given to me by 
Lord Hardwicke, of a reference in King William's time to 
all the judges, whether it were a crime at the common law 
to carry corn to the enemy in time of war; who were of 
opinion that it was a miſdemeanor. By the maritime law, 
trading with an enemy is cauſe of confiſcation in a ſubject, 
ee 5 he is taken in the act ; but this does not extend to a 
neutral veſſel. — A$HHURST, J. The defendant makes this 
application to the Court in order to ſupply his own negli- 
gence, when it is evident he was not taken by ſurpriſe at the 
trial. If it do not appear on the face of the policy that it is 
void, it ought to have been ſhewn by evidence: but no ſuch 
evidence was offered. BULLER, J. As to the illegality of 


(1) Dalmady v. 'Mytteux, Mich. 25 Geo. 3. N. B. In that cafe the 
Court decided principally upon the ground of an embargo having been 
taid. on proviſions in Ireland. | L 
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the contract being within the knowledge of both parties, 
ſuch a fact is not to be taken for granted; what paſles be- 
tween two parties can never be ſuch a matter of notoriety 
as ſhould be left to a jury to preſume. - KRule refuſed. | 

Two partners purchaſed a ſhip, under a bill of ſale, con- 
formable to the ſtat. 26 Geo. 3. c. 60; afterwards they took 


34 Geo. 3. B. R. in two other partners, but there was no transfer of the ſhip 


J Ter. Rep. 709. 


to them jointly with the others; held that the four partners 
had not any inſurable intereſt in the freight of the ſhip. 
The right to freight reſults from the right of ownerſhip ; 
and thele four partners had neither a legal or an equitable 
title to the ſnip.— This was an action upon a policy of in- 
ſurance on freight valned at 5000]. There were three 
plaintiffs on the record, Camden, Calvert, and King, in whoſe 


names the policy was effected; and the declaration conſiſted 


of two counts ; the firſt of which averred the intereſt to be 
in the plaintiffs; and the ſecond averred it to be in the plain- 
tiffs and one J. Curtis. It was proved on the part of the 
plaintiffs that the ſhip in queſtion, the freight of which was 


the ſubje& of the inſurance, had been paid for by the four 


perſons named in the laſt count, who were in partnerſhip. 
In anſwer to which the defendants produced a regiſter made 
in 1786 in purſuance of the 26 Geo. 3. c. 60. wherein the 
ſhip was regiſtered in the names of Camden and Caluert 
only, and it was inſiſted that as the plaintiff's title to freight 
aroſe only from their ownerſhip, the regiſter was deciſive 
evidence that no other perſons than thoſe two were in- 
tereſted in the property. And as no count in the declaration 
ſtated the intereſt to be in the two only, the plaintiffs took a 
verdict, with liberty to the defendant io move to enter a 
nonſuit ; and a rule having been obtained for that purpoſe, 
and cauſe ſhewn—Lord Kenyon, Ch. J. On the preſent 
1 cannot entertain any doubt; for the right to 
reight reſults from the right of ownerſhip ; and if the plain- 
lifts have no title to the ſhip they have no intereſt in the 
freight. At the trial I compared this to the caſe of an 


action for uſe and occupation: it one perſon permit another 


to enjoy his eſtate, it is not competent to the latter to diſpute 
the title of the former: but if the former bring an action, 
which depends on his own title, he cannot ſucceed unleſs he 
ſhew a title. So if theſe plaintiffs had let out the ſhip to 
other perſons, perhaps thoſe perſons would not have been 
ſuffered to conteſt the plaintiffs' title: but here the plaintiffs 
claim the freight only. in right of ownerſhip, and cannot 
recover without ſhewing a right of ownerſhip ; they had no 


right to inſure the freight, unleſs they ſhew a right to the 


ſhip. It is not pretended that they had any legal title to the 
ſhip; and according to the Lord Chanc. llor's deciſion in 


Fibbert v. Rollefion they have no equitable title. His lord- 
| {hip 
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ſhip thougbt that the regiſter act was equally binding in a 
court of equity as in a court of law, and refuſed to compel 
the vendor to make a legal conveyance to the purchaſer. 
And indeed if an equitable intereſt in ſhips could prevail in 
contradiſtinction to a legal intereſt, it would repeal the wiſe 
proviſions of that act, which has already proved highly 
beneficial to the trading and commercial intereſts of this 
country. The words in Lord Hawkeſbury's act reſpecting 
the transfer of ſhips are, that every bill of tale, in which the 
certificate of the regiſtry of the ſhip is not truly recited, 

« ſhall be utterly null and void to all intents and purpoſes.” 
It is admitted that the plaintiffs have not complied with the 
requiſitions of this ſtatute, and therefore the transfer to them 
is null and void to all purpoſes. Aud as this is an action for 
freight, which can only be maintained in conſequence of 
ownerſhip, the plaintiffs are not entitled to recover, becauſe 

it appears that they have no title to the ſhip. | 


Where a mate of a ſhip or a ſailor is to receive ſome- Webſter v. 


thing at the end of the voyage in lieu of wages, ſuch ase Taſtet, 
g Hil. Ter. 


$20 


ſlaves; he cannot inſure it: nor can he recover the value of 
. . o o . . . 37 Geo. 3. B. R. 
ſuch thing in an action _ his agent for negligence in; Ter, Rep. 157. 


not procuring ſuch an inſurance —The plaintiff, having 
been hired to go as a mate in a ſhip from the coaſt of 
Africa to the R for which he was to receive wages 
at the rate of gl. per month, and three privilege flaves free of 
expence on the ſhip's arriving at the port of ſale, directed the 
defendant, who was his agent at Liverpool, to get an inſur- 
ance on his privilege ; and for the defendant's neglect the 
plaintiff brought this action on the caſe againſt him, A 
verdict being taken for the plaintiff— THE CovkT were 


clearly of opinion that the ſlaves were not the ſubject of in- 


ſurance, and that the plaintiff could not recover in this 
action more than he could have recovered in an action 
againſt the under- writers. 


In an action on a policy on a foreign ſhip, when there is Thelluſon . 


a ſtipulation that the policy ſhall be ſufficient proof of in- 33 
It. er. 


20 Geo. 3. BR. 
I Doug 314,315 


tereſt, if there is judgment by default, the plaintiff on the 
writ of inquiry needs only to prove the defendant's ſubſcrip- 
tion to the policy, without giving any evidence of intereſt.— 
On a rule to ſhew cauſe why the inquiſition on a writ of 
enquiry, in an aCtion on a policy of inſurance on goods on 
board three French veſſels from Saint Domingo to Bour- 
deaux ſhould not be ſet aſide. It was urged on the part of 
the defendant, that it was incumbent on the plaintiff to give 
evidence of intereſt. THE CourrT ſaid, that this was not 
a policy within the ſtatute, foreign ſhips not having been in- 
cluded in the at? on account of the difficulty of bringing wit- 
neſſes from abroad to prove the intereſt. By ſuffering 
judgment, the defendant had confeſſed the plaintiff's file to 
recover, and the ameunt was fixed by the ſtipulation in the 
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policy. And BuLLER, J. obſerved, that writs of inquiry 
are often ſued out in caſes where they are not neceſſary, as 
for inſtance, in actions on covenants for the payment of a 
ſum certain; and, for this, he cited a caſe in 2 Saunders (1). 
He ſaid it does not follow, becauſe a writ of enquiry has 
been awarded, that the amount of the demand is uncertain. 
In actions upon a bill of exchange, or a promiſſory note, 
nothing but the inſtrument is to be proved before the jury, 
the ſum being thereby aſcertained. Though, even in caſes 
where there is no neceſſit for a writ of inquiry, that pro- 
ceeding is of uſe, when the plaintiff goes for intereſt, which 
the jury aſſeſſes in the name of damages—Rule diſcharged. 


Loſſes. 


Fux plaintiff's agent ſhewed to the defendant, an under- 
writer, the c ptain's proteſt containing an account of th 


loſs of the thip inſured, demanding payment: held thut this 


did not entitle the defendant to read the proteſt in evidence 
in an action on the policy. On the trial of this action on 
a policy of inſurance a queſtiqn aroſe reſpecting the admiſſi- 
bility in evidence of the captain's proteſt. The facts were 
theſe: When Vaux, the broker, applied to the defendant in- 
forming him of the loſs and demanding payment, he pro- 
duced the different papers relating to the ſubject, and among 
the reit the proteſt ſigned by the captain; the defencant told 
him he had looked into the papers, but that * there was a 
te point in the caſe, and he refuſed payment. On the part 
of the defendant it was contended that the proteſt was made 
evidence in this caſe by the plaintiff as a paper delivered by 
his agent to the defendant, containing an account of the loſs 
on which he reſted his claim; and therefore that it amounted 
to a declaration made by the plaintiff to the di fendant of the 
facts on which he required payment. Lord Kenyon was of 
opinion that the proteſt was not admifſible in evidence, and 
the playitiff obtained a verdict.— AND THE COURT were 
of the ſame opinion afterwards on a motion for a new trial, 
—PER CURIAM: The proteſt does not become evidence 
on account of its having been voluntarily ſhewn any more 
than it would it the plaintiff had been compelled by a 
judge's ſummons to ſhew it to the defendant. The volun- 
tarily ſhewing it does not amount to an admiſſion of the 
facts contained in the paper. 


By capture. ]—[Inſurers are liable to pay the charge of a 
compromiſe bod fide made to prevent the ſhip from being 
condemned as lawiul prize, or to avoid a greater expence.— 
Action on a policy of inſurance dated 21ſt July, 1758, on a 


Dutch ſhip, c: lled the 75, and its cargo, at and from St. 


4) Tui, v. O:7uay, T. 1 Car. a, 2 Saund. 106. : 
5 | F Euſtatius, 
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F.uſtatius, to Amſterdam ; — warranted a Dutch ſhip, 
and the goods Dutch property, and not laden in any French 
port in the Weſt-Indies. The ca go was worth 12,000]. and 
was inſured at fifteen guineas per cent.; for, though the com- 
mon premium before the French war was but three guineas 
per cent. yet it was thus advanced, by the number of cap- 
tures which the Engliſh had made of neutral veſſels; on 
ſuſpicion of illicit trade, and the detention of thoſe veſſels, by 
the proceedings in the courts of admiralty. The defendant 
under-wrote 821. of the plaintiff's, for a premium of 121. 
188. 33d. In May, 1758, the ſhip was at St. Euſtatius tak- 
ing in her cargo, which conſiſted of ſugar and indigo, and 
ether French commodities, which were put on board her, 
partly out of barks from ſea, partly from the ſhore of the 
iſland. The 18th of June, 1758, the ſailed on her voyage: 
27th of June was taken by an Engliſh privateer: 28th June 
was carried into Portſmouch. On the iſt of Auguſt, the 
failors were examined upon the ſtanding interrogatories pre- 
ſcribed by ſtat. 29 Ges. 2. c. 34. and the captain entered his 
claim in the admiralty court. In October, 1758, the claim- 
ants were cited to ſpecify, what part of the goods were taken 
from the ſhore of St. Euſtatius, and what from the barks.— 
Citation continued from court to court, till February, 1759. 
The 24th of February, 1759, interlocutory decree was pro- 
nounced for the contumacy of the claimants, in not ſpecify- 
ing what parts of the cargo were ſo taken, and that there- 
fore the goods ſhould be preſumed French property. Appeal 
to lords commiſſioners of prizes. Many cauſes flood before 
it. The market was very high. The cargo in part was pe- 
riſhable. Wherefore the agent of the owners agreed with the 
taptors, to give them 8ool. and coſts, to obtain a reverſal of the 
ſentence. Ihe reverſal was had by conſent ; and in order to give 
cofts to the captors, it was decreed by conſent, that there was a 
ſufficient cauſe for ſeizure ; and thereupon coſts were decreed to 
the captors; and reſlitution of the cargo to the owners was alſo 
ordered. The thip, when reſtored, proceeded to Amſterdam, 
and arrived there the 11th of Auguſt, and the chamber of in- 
furances in that city ſettled the average of the plaintiff, to- 
wards the loſs and the expences, at 14l. 38. 8d. occaſioned by 
the capture, detention, and litigation. And for this ſum the 
action was brought. Lord MansFIELD, Ch. J. The firſt 
' queſtion is, Whether this was a juſt capture? Both ſentences 
are out of the caſe, being done and undone by conſent. The 
capture was certainly unjuſt. The pretence was, that part 
of this cargo was put on board off St. Euſtatius, out of 
barks, ſuppoſed to come from the French iſlands, and not 
loaded immediately from the ſhore. This is now a ſettled 
point by the lords of appeal, to be the ſame thing, as if they 
kad been landed on the Dutch ſhore, and then put on board 
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afterwards; in which caſe there is no colour for ſeizure. The 
rule is, that if a neutral ſhip trades to a French colony, with 


all the privileges of a French ſhip, and is thus adopted and 


naturalized, it muſt be looked upon as a French ſhip, and is 
liable to be taken. Not ſo, if ſhe has only French produce 
on board, without taking it in at a French port: for it may 
be purchaſed of neutrals. Second queſtion, Whether the 
owners have acted bond fide and uprightly, as men acting for 
themſelves, and upon a reaſonable footing ; ſo as to make the 
expences of this compromiſe a loſs to be borne 1 the in- 
ſurers ? The judge of the admiralty's order to ſpecify was il- 
legal; contrary to the marine law and the act of we 
which is only declaratory of the marine law. Becauſe, if 
they had ſpecified, it could be of no conſequence, according 
to the rule I before mentioned. Yet the captors were how- 
ever in poſſeſſion of a ſentence, though an unjuſt one. And 
a court of appeal cannot, or ſeldom does, upon a reverſal give 
coſts or damages, which have accrued ſubſequent to the ori- 
ginal ſentence : for thoſe damages ariſe from the fault of the 


judge, not of the parties. Under all theſe circumſtances, 


therefore, the owners did wiſely to offer a compromiſe. The 


cargo was worth 12000]. The appeal was hazardous, the 


delay certain. Van de Poll, the Dutch deputy in England, 
ne otiated the compromiſe. The chamber of commerce at 
Amſterdam ratified and thought it reaſonable. Had the 


whole ſentence been totally reverſed, the coſts muſt have ſat 


heavy on the owners. I therefore think the inſurers liable to 
anſwer this average loſs, which was ſubmitted to, to avoid a 
total one. Verdict for plaintiff, on 


By detention.) If an armed force board a ſhip, and take 
part of the cargo, the under-writers are not liable on a count, 
ſtating the loſs to be by a ſeizure by people to the plaintiffs 


32 Ceo. 3. B.R. unknown; for “ people” in the policy means the governing 
4 Ter. Rep. 733-power of the country, — This was an action on a policy of 


inſurance on wheat and coals on board the [ndufiry, Captain 
Caſſidy, from Y oughall to Sligo, for 100. The firſt count in 
the declaration, after ſetting forth the policy, &c. &c. ſtated 
that when the ſhip was proceeding on her voyage, ſhe was 
by tempeſtuous weather, and the force and violence of the 
winds and waves, neceſſarily obliged, for the preſervation of 
the ſhip and cargo, to ſail and proceed to Elly Harbour, in 
Ireland, where the was, with force and in a violent and un- 
lawful manner, attacked and boarded, aud arreſted, diſtrained, 
and detained by people to the plaintiffs unknown; by reaſon 
whereof the how and coals became and were wholly loſt to 


the plaintiffs; with an averment that the plaintiffs ſued, la- 
boured, &c. about the defence and ſafeguard, and recovery of 
the ſaid goods, and neceſſarily expended, &c. In the. ſecond 


count 
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count the lofs was ſtated thus; that the ſhip having her cargo 
on board, was, in Elly Harbour, „with force and in a violeat 
and piratical manner, attacked and boarded, ſeized and taken, 
by certain pirates to the plaintiffs unknown; by reaſon 
whereof the ſaid goods then and there became and were 
wholly loſt to the plaintiffs, &c.“ There were alſo the ge- 
neral counts for money paid, lent, had, and received, and on 
an account ſtated, The policy was in the uſual form, and 
the perils inſured againſt were The ſeas, men-of-war, fire, 
enemies, pirates, rovers, thieves, jettizons, letters of mart and 
countermart, ſurpriſals, takings at ſea, arreſts, reſtraints, and 
detainments of all kings, princes, and people, of what nation, 
condition, or quality ſoever; barratry of the maſter and ma- 
riners ; and all other perils, loſſes, and misfortunes, that have 
or ſhall come to the hurt, detriment, or damage, of the faid 
goods and merchandizes, or any part thereof.“ It alſo con- 
| tained the common printed © memorandum : corn, fath, ſalt, 
fruit, flour, and ſeed, are warranted free from average, unleſs 
general, or the ſhip be ſtranded; ſugar, tobacco, hemp, flax, 
hides, and ſkins, are warranted free from average under 5l. 
per cent.; and all other goods free from average under gl. per 
cent. unleſs general, or the {ſhip be ſtranded.” It appeared in 
evidence, that the ſhip was forced by ſtreſs of weather into 
Elly Harbour, in Ireland, And there happening to be a 
great ſcarcity of corn there at that time, the people came on 
board the ſhip in a tumultuous manner, took the government 
of her from the captain and crew, and weighed her anchor, 
by which ſhe drove on a reef of rocks, where ſhe was 
{ſtranded ; and they would not leave her till they had com- 
pelled the captain to fell all the corn (except about 10 tons) 
at a certain rate, which was about three fourths of the in- 
voice price. The 10 tons were loſt in conſequence of the 
ſtranding, by which it was damaged, and was obliged to be 
thrown overboard. The ſhip afterwards arrived at her place 
of deſtination with the remainder of her cargo, which was 
about 251. worth of coals. The jury found a verdi& as for 
a total loſs ; but it was underſtood that the real loſs would be 
adjuſted if the Court ſhould be of opinion that the plaintiffs 
were entitled to recover under the circumſtances. THE 
QuEsTIONS were, iſt, Whether there had been any loſs 
within the policy? 2dly, Whether it was a total loſs? 
Zdly, Whether a general or particular average? qthly, Whe- 
ther the ſubject infured, being corn, fell within the memoran- 
dum in the policy? Lord Kenyon, Ch. J. There is ſome 
novelty in this caſe: and I wiſh that the plaintiffs could have 
recovered in this form of aCtion, becauſe they certainly may 
in another, as to part of the loſs. That which happened in 
this caſe does not fall within the meaning of “ arre/ts, 
reftraints, and detainments of kings, princes, and PEOPLE.” '— 
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The meaning cf the word “ PEOPLE” may be diſcovered 
here by the accompanying words; noſcitur d ſociis; it means 
« the ruling power of the country.“ But I think that this 
boſs falls within a capture by pirates : and if a particular 
average could have been recovered upon this policy, the 
plaintiffs might have recovered upon the count, ſtating the 
loſs to have happened by piracy. But, this bi ing a policy upon 


corn, the memorandum ſtates that the under-writer will not be 


liable for any average, unleſs general, or the ſhip be ſtranded, 
And I am of opinion that this 1s not a general average ; be- 
cauſe the whole adventure was never in jeopardy. There is 
no pretence to ſay that the perſons who took the corn in- 
tended any injury to the ſhip, or to any other part of the cargo 


but the corn, which they wanted in order to prevent their ſuſ- 


fering in a time of ſcarcity. Therefore the plaintiffs could 
never have called on the reſt of the owners to contribute their 
proportion, as upon a general average, On the meaning of 
the memotandum I have no doubt. The articles there enu- 
merated are of a periſhable niturc: as it might be difficult to 
aſcertain whether their being damaged aroſe from any acci- 
dent, or from the nature of the articles themſelves, this me- 
morandum is inſerted in all policies, to prevent diſputes; and 
by it the under-writers expreſsly provide that they will not 
pay any average on theſe articles, unleſs it be general, or the 
ſhip be ſtranded. When a ſhip is ſtranded, then the under- 
writers agree to aſcribe the loſs to the ſtranding, as being the 
mo't probable occaſion of the damage, though that fact can- 
not always be aſcertained. Therefore here all the dama e 
done to the cargo thrown overboard may be aſcribed to the 
{tranding ; but the objection is, that the declaration imputes 
the loſs to another cauſe. I do not ſay whether or not there 
was any moment when the inſured might have abandoned: 
but in f ct they did not abandon; and there was no total loſs; 
for the cargo produced three-fourths of its real value, and the 
ſhip perfor med her voyage. On the whole it appears to me, 
that the plaintiffs are entitled to recover for part of this da- 
mage, though they cannot recover in this form of action. — 
BuLLER, J. With reſpect to the objection, that this does 
not fall within the reaſon of the memorandum ; there are 
only two inſtances, in which the owner may recover an 
average loſs on the articles there enumerated ; either where 
the average is general, or where the loſs arife> from the ſtrand- 
ing of the veſſel. Now this cannot be ſaid to be a general 
average, for the reaſons already given. And as to the other 
inſtance of ſtranding, the plainutts are entitled to recover for 
any loſs occaſioned to the cargo in conſequence of the ſtrand- 
ing, provided it be a dire and immediate conſequence of the 
ſtanding : but they carinot recover for that which was taken 
by the mob; for that was not the conſequence of the ſtrand- 
| 5 ing, 
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ing, but, on the contrary, the ſtranding was occaſioned by the 
mob coming on board for the corn. The rioters took poſ- 
teſiion of the ſhip in order to get at the cargo: but this iofs 
c not be aicribed to the ſtranding. Suppoſe the mob had 
t. cen out 109 quarters of corn before the ſhip had been 
{tr nde, and had vſ-d no threat to deſtroy the whale, if that 
were not delivered to them, it is clear that the under-..riters 
Wand not be liable. Then the fact of their taking the corn 
after ine was ftranded is as much unconnected with that cir- 
cumitan'e as if it had been taken before. But the loſs which 
hpeacd ro th t part of the cargo which was thrown over- 
boar being aicribable o the ſtranding, and being a direct 
and immediate conſequene of the peril inſured againſt, might 
have been recovered, had there been any count in the de- 
ci2rati mn applicable to a loſs by ſtranding. There is no pre- 
tence to tay that this was a total loſs, for the reaſons given 
by mv lord. The word “ people“ means “ the ſupreme 
power ;” „ the power of the country,“ whatever it may be. 
This appears clear from another part of the policy; for 
where the under-writers inſure againſt the wrongful aCts of 
individuals, they deſcribe them by thegnames of © pirates, 
rogues, thieves :”* then having ſtated all the individual per- 
ſons againſt whoſe acts they engage, they mention other 
riſks, thoſe occaſioned by the acts of © kings, princes, and 
peovle, of what nation, condition, or quality ſoever.“ "Thoſe 
woids therefore, muſt apply to “ nations”? in their collective ; 
capacity. GROSE, J. of the fame opinion. — Rule abſolute, | 


By barratry.] Barratry is every ſpecies of fraud or knavery Vallejo e al. 
in the maſter or mariners of a ſhip, by which the owners or Baan 
freighters are injured; and a deviation, if ſuch, is barratry, , Os B.R. 
whether the lois h:ppen during ſach fraudulent voyage, or Cop. Reh. 143. 
after: but it is otherwiſe, if the deviation be with the privity 1 7%. Reh. 239. 
or conſent of the owners. This was an aCtion on a policy of 
inſurance ufo goods on board the 7homas and Mathew, 
from London to Seville. The policy was made in the com- 
mon form, with liberty to touch at any ports or places, &c. 

The loſs was aſſigned different ways in the declaration: firſt, 
by ſtorms and perils of the ſea, in conſequence of which the 
ſhip was obliged to go to Dartmouth to be repaired; and, that 
afterwards a further loſs happened by ſtorms, &c. Sesondly, 
that it happened by ſtorms and perils of the ſeas in the 
voyage generally; and thirdly, by the barratry of the maſter. 
On the trial of the cauie it was proved, that this ſhip was put 
up as a general ſhip from London to Seville; and was let to 
freight to one Darwin, to whom the was chartered by Brown 
the captain: that it is the courſe of veſſels going on this 
voyage, to ſtop at ſome port in the weſt ot Cornwall, to take 
in proviſions ; that this ſhip having taken her cargo on board, 
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failed from London to the Downs : that while ſhe lay there, 
all the other ſhips bound to the weſtward, bore away ; but ſhe 
ſtaid till the night after, and then failed to Guernſey, which 
was out of the courſe of the voyage: that the captain went 
there for his awn convenience, to take in brandy and wine on 
his own account; after which he intended to proceed to Corn- 


wall: that the night after the ſhip quitted Guernſey, ſhe 


ſprung a leak, which obliged her io put into Dartmouth. 
When ſhe was refitted, ſhe ſet ſail again and proceeded for 
Helford, in Cornwall, where it was always intended ſhe 
ſhould ſtop to take in proviſions; but in her way ſhe re- 
ceived further damage, and on her arrival there, was totally 
incapable of proceeding on the voyage, and the goods were 
much damaged. It was attempted on the part of the defend- 
ant to prove, that one Willes was the owner of the ſhip : 
that the voyage to Guernſey was on his account; and, that 
the goods taken on board there were his property : but this 
evidence went little further than information and belief, ex- 


cept that it was proved, that when the ſhip arrived at Hel- 


ford, the wine was delivered to him in his cellar. The 
learned judge directed the jury, that if the going to Guernſey 
was without the knowledge of Darwin, it was barratry, and 
they ought to find for the plaintiff; but if done with his 
knowledge, then it was not barratry : that if they ſhould be 
of opinion, that it was without the knowledge of Darwin 
he delired them to ſay, whether they thought it was with the 
knowledge of Willes or not. The jury found a verdict for 
the plainuff, and ſaid, they thought the going to Guernſey 
was without the knowledge of Darwin, whom they looked 
upon to be the true owner; but they were of opinion, it 
was with the knowledge of Willes. On a motion after- 
wards for a new trial the caſe was twice argued ; after 
which THE JUDGES were unanimouſly of opinion, that 
the plaintiff was entitled to recover,—Lord MansFIELD, 
Ch. J. Lhe ground of the motion for a new trial in this 
caſe 1s, that under the circumitances, as they were given 
in evidence to the jury, the carrying the ſhip to Guern- 
ſey was merely a deviation, but not barratry, Much 
more ſtreſs was laid at the trial than in either of the 
arguments upon this fact; namely, that the deviation being 
with the knowledge of Willes, the owner (though not 
ow.er pro hac vice) of the ſhip, it could never be barratry 
and, therefore, the jury were preſſed to ſay, whether it was 
with the conſent of /Fles or not; and they ſaid, it was. 
To be ſure nothing is ſo clear, as that if the owner of a 
ſhip inture, and bring an action on the policy, he can never 
{et up as a crime a thing done by his own direction or con- 


ſent. It was therefore a material fact to proceed upon, if 


Milles had any ching to do in the caſe ; but he had not. It 
| | appeared 
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appeared to me, that the nature of barratry had not been 
Judiciouſly couſidered, or defined in England with accuracy. 
In all mercantile tranſactions, the great object ſhould be 
certainty; and, therefore, it is of more conſ-quence that the 
rule ſhould be certain, than whether the rule is eſtabliſhed 
one way or the other; becauſe ſpeculators in trade then 
know upon what ground to proceed. His lordihip then ſtated 
three caſes which had been quoted from Strange; and after 
giving a definition of the word barratry, he proceeded thus: 
In this caſe, the under-writer has inſured againſt all barratry 
of the malter; and we are not now in a caſe where the 
owner or freighter is privy to it: if we were, it is evident, 
that no man can complain of an act to which he is himſelt 
a party. In this caſe, all relative to Wilies may be laid our 
of it: he is originally the owner; but not the inſurer here. 
Darwin was the freighter of the ſhip, and the goods that 
were on board were his: if any fraud he committed on the 
owner, it is committed on Darwin. The queſtion then is, 
What is the ground of complaint againſt the maſter ? He 
had agreed to go on a voyage from London to Seville; 
Darwin truſts he will ſet out immediately, inſtead of which 
the maſter goes on an iniquitous ſcheme, totally dictinct 
from the purpoſe of the voyage to Seville: that 1s a cheat and 
a fraud on Darwin, who thought he would ſet out directly; 
and whether the loſs happened in the act of barratry, that is 
during the fraudulent voyage, or after, is immaterial, be- 
cauſe the voyage is equally altered, even though there is no 
other iniquitous intent, But in the preſent caſe there is a 
great deal of reaſon to ſay, that the loſs ſuſtained was in 
conſequence of the alteration of the voyage, The moment 
the ſhip was carried from its right courſe, it was barratry ; 
and here the loſs happened immediately upon the alter: tion. 
Suppole the ſhip had been loſt afterwards, what would have 
been the caſe of the inſured if he were not ſecured againſt 
the barratry of the maſter? He would have loſt his inſur- 
ance by the fraud of the maſter ; for it was clearly a devia- 
tion, and the inſured cannot come upon the under-writer for 
a loſs, in conſequence of a deviation. Therefore, I am 
clearly of opinion, that this ſmuggling voyage was barratry 
in the maſter. Mr. Juſtice Alon: I wonder that there 
ſhould remain a doubt at this day, what is meant by barratry 
in the maſter, In different ordinances different terms are 
uſed ; but they all have the ſame meaning. In one of the 
ordinances of Stockholm it is called, “ knavery of the 
maſter or mariners ;”* and the facts ſtated here, clearly fall 
within that deſcription. Where it 1s a deviation with the 
conſent of the ozwner of the veſſel, and the maſter is not act- 
ing for his own private intereſt ; in ſuch caſe it is nothing 
but a deviation with the conſent of the owner, and the 


under-writer is excuſed, In this caſe the hul! of the ſhip 
belonged 
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belonged to Willes: but he had nothing to do with it, have 
ing chartered it to Darwin : the jury therefore did right in 
conſidering Darwin the owner pro h4c vice. Having con- 
ſidered him in that light, the conduct of the maſter was 
clearly barratry ; for he wes aCting for his own benefit, 
without intending any good to his owner, and without his 
conſent and privity. Nobody knows when the firſt com- 
mencement of the injury happened; but moſt p obably, on 
the return of the ſhip to Dartmouth from Guernſey, where 
he had been for the purpoſe of ſmuggling. Therefore, I 
am clearly of opinion, that this change of the voyage for an 
iniquitous purpoſe was barratry ; which is not confined to 
the running away wich the ſhip, but comprehends ever 
ſpecies of fraud, knavery, or criminal conduct, in the maſter, 
by which the owners or freighters are injured, Mtr. Juſtice 
Willes: The only doubt I had in this cate was, at what 
time the loſs happened: and I think it may reaſonably be 
faid to have happened in conſequence of the ſmuggling 
voyage: for if the ſhip had proceeded on her firſt intended 
courſe, ſhe would have eſcaped the ſtorm. Though this 
was a d-yiation, yet it is a fair and juſt rebutter to ſay, that 
it was barratry in the maſter, which is a peril inſured againſt 
by the policy. Mr. Juſtice hurt continued of the ſame 
opinion, which he held at the trial; and the rule for a new 
trial was diſcharged by the unanimous opinion of tie whole 
court. | h | 
Nutt et al. Barratry can only be committed againſt the owner of the 
zIignees, c of hip, and without his conſent. —This was an action on a 


Edward Hague . : 
i . Seien policy of inſurance, made by Hague betore he became a 


Bourdicu, bankrupt, on goods laden on board the ſhip Rachetre (other- 
Tr. Ter. | i a | | 
„ B. R. Wiſe the Bellona), for a voyage from London to Rochelle, 


ſubſcribed by the detendant on the 27th October, 1769, for 
the ſum of 120l. at 11. 10s. per cent. premium. On the 
trial of the cauſe, the jury found a verdict for the plainiitts, 
damages 931. 6s. 8d. and coſts 408. ſubject to the opinion of 
the Court on the following cafe : That the bankrupt ſhipped 
on board the'veſſel in queſtion goods to the amount of 1800l. 
for Rochelle. That the captain, by the inſtigation and di- 
rection of Meſſrs. Le Grands, the owners of the ſhip, went 
with the ſhip and cargo to Bourdeaux, inſtead of Rochelle, 
where the cargo was lold by the agents of Le Grands. That 

a petition was preſented by the plaintiffs to the lieutenant- 
general of the admiralty of Guienne, ſtating the whole of 
the tranſaction bet een the bankrupts and the owners and 
captain, that in order to procure a landing at Bourdeaux, their 
original deſtination being to Rochelle, falſe bills of loading 
were made out by the captain at the inſtigation of Le Grand, 
The petition then proceeded to pray relief. In conſequence 
of the above petition, a decree was made, declaring Rene 
Guine, the aptain, guilty and convicted of the crime of bar- 
| ratry: 
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ratry of the maſter, for having ſigned falſe bills of lading in 
order to change the voyage of the ſaid hip; for reparation 
whereof he was condemned to perpetual ſervice on board the 
king's galli s, &c. 1: likewiſe declared the ſaid Dominique 
Le Grand guiliy and con. icted of having been an inſtigator 
and accomplice of the ſaid barratry of the maſter, and con- 
demned him to terve the king on bo rd his gallies for five 
years, &c. The ſaid Rene Guine and Dominique Le Grand 
were alio condemned jointly and teverally to pay un'o the 

laintiffs the amount of the merchandizes furnithed by Hague, 
and all charges, expences, and intereſt, &c THE QUE IN 
Was, Whether the Plaintiffs were entitled to recover? The 
Court, on this day, ordered another on the firſt argument. 
Lord MANSFIKLD, Ch. |. ſaid, that with regard to the ſen- 
tence which had been paſſid abroad, and which declared the 
maſter and o ner to have, been gmity of” barratry, it was en- 
tirely out of the queſtion. That though it was a moſt 
righteous judgment; yet that it was no part of the conſider- 
ation of the Court there, what was meant by barratry in an 
Engliſh policy. The queſtion was left entirely open. That 
their idea of b.rratry was manifeſtly different from the 
conſtruction put upon that word in our own courts, for 
they had found the owner guilty of barrairy, which was 
entirely repugnant to every definition of barratry which 
had ever been laid down in an Engliſh court of juſ- 
tice. A few days afterwards the Court declared it unneceſ- 
ſary to hear a ſecond argument. Accordingly, Lord Ma ns- 
FIELD, Ch. J. delivered the opinion of the Court, All 


queſtions upon mercantile tranſactions, but more particularly 


upon policies of inſurance, are extremely important and 
ought to be ſettled. The general queſtion here is on the 
conſtruction of the word barratry in a policy of inſurance. 
It is ſomewhat extraordinary that it ſhould have crept into 
inſurances, and {ill more that it ſhould have continued in 
them ſo long; for the under-writer inſures the conduct ot the 
captain, whom he docs not appoint, and cannot diſmiſs, to 
the owner who can do either. The point to be confidered 
is, whether barratry, in the ſenſe in which it is uſed in our 
policies of inſurance, can be committed againit any but the 


owners of the ſhip ? It is clear beyond contradiction that 


it cannot. For barratry is ſomething contrary to the duty of the 
maſter and mariners, the very terms of winch imply that it 
muſt be in the relation in which they ſtand to the owners of 
the ſhip. The words uſed are maſter and mariners, which 
are very particular. An owner cannot commit barratry. He 
may make himſelf liable by his fraudulent conduct to the 
owner of the goods, but not as for barratry. And, beſides, 


arratry cannot be committed againſt the owner with his 


conſent ; for though the owner may become liable for a _ 
| : oſs 
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loſs by the miſbehaviour of the captain, if he conſent, yet 


that is not barratry. Barratry muſt partake of ſomething 
criminal, and muſt be committed againſt the owner by the 
maſter and mariners. In the caſe of Vallejo and Wheeler the 
Court took it for granted that harratry could only be com- 
mitred againſt the owner of the ſhip. The point is too clear 
to require any further diſcuſſion.—Poſtea to be delivered to 
the defendant. | 

If a ſhip be inſured by the terms of the policy in any law- 
ful trade, and the barratry of the maſter be mentioned as one 
of the riſks to be borne by the inſurer ; the under-writers will 


3 Ter. Rep. 277-be liable for a loſs which happens by the barratry of the 


maſter by ſmuggling. —This was an action upon a policy of 
inſurance ſubſcribed by the defendant as an under-writer, 


wherein he undertook to the plaintiff to inſure the ſhip 


called The Economy, IN ANY LAWFUL TRAPE (except the 
loading and carrying of ſtones, rock ſalt, and iron ore), for 
twelve calendar months, to commence on her ſailing from 


Sunderland; and inſured (amongſt other things) againſt the 


barratry of the maſter and mariners. The declaration, after 
ſtating the policy, proceeded to ſtate that the ſhip ſailed on 


the 26th of March, 1785, in good ſafety, and in a lawful 


trade from Sunderland, &c. &c. and afterwards, to wit, on 
the 6th of December, 17855, the ſaid ſhip before the arrived 
at Sunderland put into the port of Shields, where Zohn Wil- 


 kinſon, the maſter, in a barratrous and fraudulent manner, 


without the knowledge, conſent, or privity, and againſt the 
will of the plaintiff (the owner), did ſecretly, fraudulently, 
clandeſtinely, unlawfully, and barratrouſly, import in the 
ſaid ſhip from Oſtend into the port of Shields a large quan- 
tity of foreign brandy, &c. ; whereby the ſaid ſhip became 


forfeited, and was ſeized by the officers of the cuſtoms, &c. 


To this there was a general demurrer and joinder. Lord 


Kenyon, Ch. J. It is too late now to conſider whether it 


was wiſe that policies ſhould extend to protect the owners 
againſt the acts of the maſter or mariners, over whom the 
under-writers have no control. But ſuch has been the lan- 


guage of policies, and ſuch the conſtruction of them. Now 


in the preſent caſe the owner has not engaged in any unlaw- 
ful trade; for the words “ lawful trade” in the policy mean 
the trade in which the ſhip is ſent by-the owners. It is ſtated 
correctly that the ſhip was ſent on a lawful voyage : but ow- 
ing to the miſconduct of the maſter ſhe was loſt; for he in 
defiance of his duty took on board certain commodities 
which ſubjected the ſhip ro ſeizure. This falls within the 
genera] definition of barratry (being done againſt the conſent 
of the owner) againft which the under-writer has inſured. — 
Demurrer oyer-ruled. | | 

= A ſhip 


" a 


= OC 


Parine Jnſurances. 333 


A ſhip being inſured for a voyage, the under-writer is not Lockyer er 4. 
liable for any loſs ariſing from ſeizure after ſhe has been 242. Offley, 
hours in port; though ſuch ſeizure was in conſequence of be BR. | | 
an act of ſmuggling committed by the maſter during the, 7. Rep. 252. | 
voyage. This was an action on a policy of inſurance on the 
ſhip Hope, from Hamburgh to London, ſubſcribed by the de- 
fendant on the 19th of Auguſt, 1785, for the ſum of 2001. 
at one guinea per cent.,—On the trial of the cauſe, the jury 
found a verdict for the plaiatitfs, ſubject to the opinion of the 
Court on the following caſe. That the defendant under- 

« wrote the policy. That the plaintiffs were intereſted in 
« the ſhip to the amount of the ſum inſured. That in the 
« courſe of the voyage the maſter committed barratry by 
« ſmuggling on his own account, by hovering and running 
« brandy on ſhore in caſks under 60 gallons. That on the 
{ « 1{ September, 1785, the thip arrived in ſafety at her 
* moorings in the river Thames, and remained there in 
« ſafety till the 27th of the ſaid month of September, when 
“ the was ſeized by the revenue officers for the ſmuggling 
& before ſtated. That about a fortnight or three weeks 
„ after the ſeizure the plaintiffs informed the under- 
“ writers thereof; and that they would hold them liable 
„ on the policy.” THE qQuesTION for the opinion 
of the Court is, Whether the plaintiffs were entitled- to 
recover againſt the defendant for any and what ſum ? And 5 
the principal queſtion which aroſe in this caſe was, Whether , 
the ſeizure of a ſhip after the completion of her voyage, for 
a cauſe of forfeiture accruing during the voyage, was within } 
the policy? Then, 2DLyY, Suppoſing it to be a loſs within 14 
the policy, Whether the aſſured, having given early notice 
that they ſhould hold the under- writer liable, are entitled to 
: abandon ? WILLEs, J. delivered the unanimous opinion of 
; the Court. After ſtating the caſe; the queſtion for the con- 
4 ſideration of the Court is, Whether the plaintiffs can recover 
under theſe circumſtances againſt the defendants? and there 
is no doubt in this caſe but that the maſter was guilty of bar- 
ratry by ſmuggling on his own account, without the privity 
of his owners. Many definitions of barratry are to be 
found in the books, but perhaps this general one may com- 
| prehend almoſt all the cafes. Barratry is every ſpecies of 
fraud or knavery in the maſter of the ſhip by which the 
freighters or owners are injured ; and in this light a criminal 
deviation is barratry, if the deviation be without their con- 
ſent. But the general queſtion here is, Whether, as the loſs | 
occaſioned by the barratry of the maſter did not happen : 
during the continuance of the voyage, the inſurers are 
liable ? I muſt own this appears to me to be a novel queſtion, 
and not to have been decided by any former determinations, Y. 
But as in all commercial — the great object is cer- 
| tainty, 
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tainty, it will be neceffary for this Court to lay down ſome 
rule, and it is of more conſequence that the rule ſhould be 


certain, than whether it 1s eſtabliſhed one way or the other. 
Difficulties occur on both ſides in laying down any rule. The 
firſt thing to be obſerved is; that the policy by the terms of 
it is an undertaking by the inſurer for a limited time, during 
the voyage from Hamburgh to London, till the ſhip has been 
moored 24 hours in ſafety; and the ſhip was not actually 
ſeized till near a month afterwards. But it has been ſaid; that 
under the 24 Geo. 3: c. 47. andthe exciſe }.ws, the forteiture 
attaches the moment the act is done, and that the barratry 
was committed during the voyage. It may be ſo as to ſome 
purpoſes, as to prevent intermediate altenations or incum- 
brances; but I think the actual pryperty is not altered till after 


the ſerzure, though it may be before condemnation. I Will 


put this caſe ; ſuppoſe, before the ſeizure of the ſhip, ſhe had 
gone another voyage, and on her return had been ſeized, 
would the crown be entitled to an account of her earnings, 
after deducting the expences of the outfit? Surely not. Til! 
the ſeizure of the thip, it was not certain that the officers of 
the crown knew ot the illicit trade carried on by the maſter, 
or whether they would take advantage of the forfeiture. It 
would be a dingerous doctrine to lay down that the inſurer 
ſhould in all caſes be liable to remote conſequential damages. 
This has been compared to a deatn's wound received during 
the voyage, which ſubjected the ſhip to a ſubſequent Jols, 
To this point the caſe of Meretony and Dunlope (1) ſeems 
very material. That was an inſurance on a ſhip for fix 
months, and three days before the expiration of the time ſhe 
received her death's wound, but, by pumping, was kept 
afloat till three days after the time: there the verdict was 
given for the inſurer, which was confirmed by the Court. I 
will put another caſe; tuppole an inſurance on a man's life 
for a year, and fome thort time before the expiration of the 
term he receives a mortal wound, of which he dies after the 

ear, the inſurer would not be liable. "The caſe of Yalleje 
and Wheeler was cited for the plaintiffs; but that does not 


conclude this queſtion, tor there ihe ſhip was loſt during the 


voyage. But it was alſo argued that the ſhip, even in the 
hands of a fair purchaſer, would be liable to the forfeiture. E 
do not know that it has ever been ſo decided; it may depend 
on circumſtances, ſuch as length of poſſeſſion, laches in 
ſeiaing, or other matters. But ſuppole the law to be ſo, it 
does not follow from thence, that though the {hip is always 
liable to a confiſcation, yet that the inſurer at any diſtance of 
time is anſwerable for the loſs under a limited undertaking. 
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And this brings me to that part of the caſe, which weighs 
moſt with the Court in favcur of the defendant, and to whicls 
it does not appear to us that any ſufficient anſwer has been 
given. It was agreed, in the argument, that the cuſtom- 
houſe officers might ſeize for the forfeiture within three 
years after the fact committed; and that the attorney-gene- 
ral might file an information at any time whilſt the ſhip was 
in being. Is the inſurer during all this time to continue 
liable? Suppoſe the ſhip had gone ſeveral voyages after- 
wards ; and ſuppoſe a partial loſs paid, and the under- 
writer's name ſtruck off, ſhall an action be brought on the 
policy afterwards ? His accounts could never be ſettled, nor 
could he be finally diſcharged, while the ſhip was in ex- 
iſtence. Such a poſition would be monſtrous, and would be 
attended with infinite inconvenience. There muſt be ſome 
cert41n and reaſonable limitation in point of time laid down 
by the Court, when the infurer ſhall be releaſed from his en- 
gagement. If he be liable for a month, he may be for a year, 
and ſo on. And we all think that the law on inſurances 
would be left unſettled, and in much contuſion, if any other 
time were ſuggeſted than that preſcribed by the policy, name- 
ly, the cont:nuance of the voyage, and the ſhip's being moored 
24 hours in ſafety. We are all therefore of opinion, that 
judgment ought to be given for the defendant. Theſe being 
our ſentiments, there is no occaſion to fay any thing on the 
other parts of the argument, either upon the ſubject of 
abandonment, or whether this was a partial or a total loſs,— 
Poſtea to the defendant. | 

A deviation of a veſſel from the voyage inſured through the Phyn er 41. 
Ignorance of the captain, or from any other motive not ns 1 
fraudulent, though it avoids the policy, does not conſti- ance Company, 
tute an act of barratry.— This was an action on a policy of Hil. Ter. 
inſurance on goods from London to Jamaica. The declarg-35 3. 3 —_ 
tion contained two counts; one alleging the loſs to have been? "ES 
by capture, the other by barratry. It appeared in evidence 
at the trial, that the thip on board which the goods were 
laden failed on her voyage from London for Jamaica; and 
that the captain's inſtructions from his owners were to pro- 
ceed immediately to that iſand. But after the veſſel had 
cleared the channel ſhe was carried by ſtrong currents and 
from other circumſtances out of her reckoning, until at 
length the was found to be between the Grand Canary and 
the iſland of Teneriffe, In this fituation it was admitted that 
the direct courſe to Jamaica was to the ſoutli- weſt; inſtead of 
which the captain bore up for the iſland of Santa Cruz, 
which lies to the north-weſt in ſight about thirty miles, 
where the veſſel came to an anchor. There an embargo was 
laid upon her by the Spaniſh government, and ſoon after the 
news arriving of war having been declared between * 
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and Great Britain, the veſſel and cargo were afterwards con- 
demned as prize. On the part of the plaintiffs it was con- 
tended, that they were neceſſarily entitled to recover on one or 
other of the counts in the e ene on the firſt if there 
were no deviation; or admitting that the ſhip's going to 


Santa Cruz inſtead of purſuing a ſouth-weſterly courſe to 


Jamaica, after the captain knew with certainty where the 
ſhip was, was a deviation, ſo as to preclude the plaintiffs 


from recovering upon the firſt count as for a loſs by capture, 


ſtill that ſuch a wilful deviation by the captain againſt the di- 
rections of his owners, without any conſideration of ad- 
vantage to them, and merely for the ſake of procuring a tem- 
porary refreſhment for himſelf and his company, was an act 
of barratry upon which the plaintiffs were entitled to recover 
on the ſecond count. Lord KEN VON thought that it could 
not be barratry without a fraudulent purpoſe in the captain at 
the time; and he left the queſtions to the jury with that di- 
rection, who found that the captain's going to Santa Cruz 
„ was a deviation, and was owing either to ignorance or 
« ſomething elſe, but that it was not fraudulent; and they ac- 
cordingly found a verdict for the defendants. It was after- 
wards moved to ſet the verdict aſide. Lord KEN VON, Ch. J. 
as it ſeems admitted that there mult be fraud to conſtitute bar- 
ratry, and as the jury have expreſsly ſaid, that there was no 
fraud in this caſe, there was no barratry, and conſequently 


there ought not to be a new trial. AsHHURST, J. We are 


bound by the verdict of the jury, who have negatived baa- 
ratry by ſaying there was no fraud in the caſe, GRosk, J. 


The queſtion is, Whether this were a barratrous deviation? 


Nov, in order to ſee whether this were or were not barratry, 


J will refer to the opinion of a very able lawyer, Mr. J. 
Aſton, who in the caſe of Vallejo v. I heeler, ſaid that there 
muſt be fraud or knavery to conſtitute barratry; © Barratry 
« is not confined to the running away with the ſhip, but 
« comprehends every ſpecies of fraud, knavery, or criminal 
& conduct, in the maſter, by which the owners or freighters 
« are injured.” An opinion of Mr. J. Buller in Saloucci v. 
Feber has however been cited to ſhew that he thought that 
raud was not neceſſary to conſtitute barratry but that is not 
fairly to be collected from what fell from that judge in that 
cale, where it was not neceſſary to give a definition of barra- 
try; and in a ſubſequent caſe, Roſs v. Hunter, ante, where 
his attention was more immediately called to this ſubject, he 
conſidered that barratry could not exiſt without fraud; “ In 
&« one ſenſe of the word, it is a deviation by the captain for 
& fraudulent purpoſes of his own; and that is the diſtinction 
& between deviation, as it is generally uſed, and barratry.“ 
Therefore Mr. J. Buller agreed with M. J. Afton in think- 
ing that fraud is a neceſſary ingredient in barratry. Then it 
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was argued that this is a verdict againſt evidence, becauſe the 
jury have found that there was no fraud: but I ſhould doubt 
my own opinion on a queſtion of fact when put in oppoſition 
to that formed by perſons who are more converſant than I am 
in tranſactions of this kind, unleſs it maniteſtly appeared by 
the evidence that there had been ſome miſtake, The plain- 
tiff 's counſel do not ſay that the captain did any thing fraudu- 
lently for purpoſes of his own againſt the intereſt of his 
owners: and it is enough for me to ſay, that I do not ſee that 
any fraud was committed, that we cannot preſume fraud, and 
that the jury have negatived fraud. LawRENCE, J. Some 
ſtreſs has been laid on an expreſſion of mine in fs v. 
Byrom, where it is ſuppoſed I gave an opinion that fraud was 
not a neceſſary ingredient in barratry, in ſaying “ whatever 
* was done by the captain to defeat or delay the performance 
„of the voyage was barratry in him, it being to the pre- 
% judice of his owners :” but what fell from me there muſt 
be taken with a reference to the caſe then in judgment before 
the Court, where there were ſtrong circumſtances to ſhew a 
criminal intention in the captain; and the words ſaid to have 
been uſed by me muſt be underitood thus, . Thoſe things 
ce that were done by the captain in that caſe to deteat or delay 
* the voyage conſtituted barratry, &c.” There is no caſe 
that I know of in which it was ſaid that the act of the captain 
is barratry merely becauſe it is againſt the intereſt of the 
owners, unleſs it be done with a criminal intent. In the cafe 
of Stamma v. Brown, of which I have a manuſcript note, 
Lee, Ch., J., in defining barratry, ſaid “ barrairy muſt be 
„ ſome breach of truſt in the maiter, ex maleficio. In this 
caſe the jury, having negatived fraud, have in my opinion 
negatived criminality in the captain; and therefore this was 
not a barratrous deviation.—Rule diſcharged. 

In an action by the aſſured of goods againſt the under-rgg, ., unter, 
writers for a loſs by the barratry of the maſter, proof that Mic. Ter. 
the perſon who was deſcribed in the policy as ner, and 1 ©e0. 3 BR. 
who was treated with and acted as ſuch, carried the ſhip out“ “““ 4. 33. 
of her courſe for fraudulent purpoſes of his own, prima 
facie, is ſufficient to entitle the plaintiff to recover, without 
ſhewing negatively that he was not the owner, or that any 
other perſon was. Such proof lies on the defendant, wiſh- 
ing to avail himſelf of it, to eſtabliſh. —This was an action 
againſt an under-writer upon a policy of inſurance on goods 

on board the Lide Oak, whereof was maſter Foſeph Rati, at 
and from Jamaica to New Orleans. The firſt count of 
the declaration, which was in the uſual form, contained an 
averment that the ſhip © before her arrival at New Or- 4 
„ leans was, together with the goods, &c. by the barratry 
« of the ſaid Joſeph Rati, he then and there being maſter of 
„the ſaid ſhip, &c. run away with and wholly loſt to the 
« plaintiff, &c.** There was a ſecond count in the declar- 
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ation as upon a loſs by the perils of the ſea. It appeared at 
the trial that the Live Oak was put up by Rati, who aQed 
as maſter, as @ general ſhip, at Kingſton in Jamaica in 1783, 
and that the plaintiff, amongſt other perſons, ſhipped the 
goods in queſtion, which were flour and other dry goods, on 
board her. She ſailed on the voyage inſured in May, 1983, 
and arrived in June following at the mouth of the river 
Mliſſiſſippi, which leads up to New Orleans in Spaniſh 
America, at the diſtance of about $5 leagues. When the 
captain had got thus far he dropped anchor; and went in 
his boat up the river to New Orleans, and on his return, 
without carrying the ſhip to her port of deſtination, flood away 
for the Hawannah , after his departure from whence he was 
never ee heard of. It appeared that he had a pri- 
vate adventure of negroes of his own on board, which there 
was reaſonable evidence for ſuppoling he intended to have 
diſpoſed of at New Orleans, but finding it difficult to do ſo 
on account of an interdiction againſt the importation of 
them by the Spaniſh government, he went to the Havannah 
in quelt of a market for them. Several letters were agreed 
to be received in evidence which paſſed between the plaintiff 
and his correſpondents, from whence it appeared that they 
had made every enquiry concerning Rati, but without ſuc- 
ceſs: and there was ground for believing that the veſſel was 
afterwards loſt. In theſe letters he was mentioned as the 
' maſter of the veſſel, and treated as one who had run away with 
the cargo; but whether he, or what other perſon, were owner 
| of the ſhip did not appear. The defendant offered no evi- 
dence, but contended that upon the plaintiff's own ſhewing 
he could not recover ; for, as to the ſecond count, the under- 
writer was diſcharged, there having been a clear deviation 
proved from the voyage inſured, which was admitted. And as 
to the firſt count, there was no evidence of the captain's 
having been guilty of barratry; for non con/lat that he was 
not 2wner or general freighter of the ſhip himſelf, or, if he 
were not, that he had acted contrary to the directions of the 
owner in going out of his original courſe: in either of 
which events he could not be guilty of barratry, But, ad- 
mitting the evidence to be ſufficient for that purpoſe, it was 
contended that there had been a previous deviation before 
the barratrous intention took effect. Bur LORD Kenyon 
being of opinion that the plaintiff was entitled to recover on 
the firſt count, the jury found accordingly. And now upon 
motion to ſer aſide the verdi& and grant a new trial on the 
above facts; cauſe was ſhewn againſt the rule on two grounds: 
FiRsT, that the proof offered by the plain:iff was, primd 
facie, evidence of barratry. SECONDLY, it was a queſtion of 
fact for the jury to decide at what time the barratrous inten- 
tion commenced, which they had done by their verdict. AND 
IN SUPPORT OF THE RULE it was inſiſted, 1ſt, That the 
plaintiff 
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plaintiff having by his declaration averred the loſs to have 
happened by the barratry of the maſter, had taken upon him- 
ſelf to make out that propoſition in toto. Secondly, That 
at all events there was a deviation in this caſe before the 
barratrous intent commenced, which was ſufficient to diſ- 
charge the under-writer ; for either the captain never in- 
tended to go to New Orleans at all, in which caſe, by a 
variety of authorities, there was no inception of the voyage 
inſured, though he navigated for ſome time in the fame 
tract : or he did not quit the intention of going there till 
after he had returned in his boat from New Orleans, and 
had found that he could not land his cargo of negroes.— 
Lord Kenyon, Ch. J. The concluſion which the jury 
have drawn by their verdict is, that this was barratry, and 
the queſtion now is, Whether the evidence be ſufficient to 
ſupport that concluſion ? The firſt point to be confidered is, 
whether Rati can be taken to be the owner of the ſhip. 
Now as to that he was clearly proved to be the captain; 
bat there was no proof whatever of his being owner. And 
if that fact were neceſſary to conſtitute the defence of the 
under- writer, the affirmative proof lay upon him. If we 
were to infer any thing, it would be the contrary, for Rat: 
ated as captain; the letters ſpeak of him as having been 
once before conſigned to the houſe of Taylor and Montford : 
he is therein treated as a criminal who had run away with 
the ſhip and cargo.. It is ſufficient however to ſay, that 
there was no proof of his being owner. Then the next 
queſtion which ariſes is, Whether the ſhip going out of her 
courſe is to be attributed to deviation or barratry? Upon 
this head the queſtion was well put at the bar, When did the 
barratry commence ? Ir commenced when he firſt went out 
of the due courſe of his voyage in violation of his duty; 
and the verdict of the jury was founded upon that ground. 
ASHHURST, J. The ſhip in queſtion was put up as a 
general ſhip, of which Rati was ſtated to be the maſter; 
that prima facie then ſuppoſes him not to be the owner. Then 
the rule of evidence applies in this caſe, that the affirmative 
is always to be proved by thoſe whoſe intereſt it is to prove 
it. Here it was the plaintiff*s intereſt to prove that Rati was 
the maſter, which he did accordingly ; if then it were for the 
defendant*s intereſt to prove that he was alſo owner, it was in- 
cumbent on him to fhew it; but there being no evidence of 
that ſort, the jury did right in finding him guilty of barratry 
on the facts which were in evidence before them. —BULLER, 
J. Barratry is a queſtion of law which, like other queſtions 
of law, ariſes out of facts, and has been well ſettled. In 
one ſenſe of the word it is a deviation by the captain for 
fraudulent purpoſes of his own ; and that is the diſtinction be- 
tween deviation, as it is * uſed, and barratry. Then 
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the queſtion is, Whether the captain in this caſe deviated 
with a fraudulent view, ſo as to conſtitute barratry upon the 
evidence given in the cauſe? That will depend upon two 
queſtions : Firſt, What it is neceſſary for a plaintiff to prove 


upon a declaration for the barratry of the captain ? and 


ſecondly, What evidence there was in this caſe of fraud in 


the captain? rſt, It appeared that the ſhip had been put up 


as a general ſhip, ready to take the goods of any perſon to 
the port to which ſhe profeſſed to be deſtined ; the owner 
of goods therefore may in ſuch a caſe be ſuppoſed, in 
general, to be an entire ſtranger to the ſhip; he deals with 
the captain gug captain; he knows him in no other cha- 
racter; he acts under the information of the advertiſement 
which is uſually put forth on thoſe occaſions, wherein Ratz 


was in the preſent inſtance deſcribed to be mater. By the 


terms too of the policy the under-writer contracted to in- 
demnify the plaintiff againſt the barratry of this very man. 
In caſe then of a loſs, what is incumbent on the plaintiff to 


prove? He muſt prove the ſubſcription of the under- 


writer, his own intereſt in the goods, his ſhipping them on 


board the veſſel deſcribed in the policy, and the lots of them 


in conſequence of ſuch an act by the captain as amounts to 
barratry, that is, that he went out of the courſe of his 
voyage for a fraudulent purpoſe. It was not incumbent on the 


plaintiff to prove that the captain was not the owner, for 
that would be calling on him to prove a negative: and it 


the captain were not the 6wner, it is immaterial who was. 
Proof of that fact, which operates in diſcharge of the other 
party, lies upon him. I agree that, if the captain had 
freighted the ſhip for the voyage, he could not be guilty of 
barratry ; but the proof of ſuch fact lies equally on the de- 
fendant. It is then aſked, why it ſhould not be preſumed 
that the captain went out of his courſe by the direCtions of 
his owner, if he had any? The reaſon is plain, becauſe 
the Court cannot preſume fraud in another perſon. The 
caſe put of an indictment for burglary does not anſwer the 


\ purpoſe for which it was cited. For ſuppoſe the © goods 


were not actually taken and carried away, obſerve what 
would be ſufficient to be proved; the fact of breaking and 
entering the houſe; and whoſe houſe it was; and that it 
was in the night; becauſe all theſe circumſtances are ſpe- 
cifically alleged in the indicunent, and they are all affirma- 
tives; then the intent with which theſe facts were done is 
equally material: but if the proſecutor prove all the former 
circumſtances, it is a queſtion for the jury to determine 
whether he did not enter with ihe view of ſtealing the goods, 


unleſs the party accuſed can thew to their ſatistaction that 
his intent was innocent. That brings me to the next queſ- 


tion, which in my opinion is the moſt material one here, 
namely, 
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namely, What was the view of the maſter when he ſunk his 
anchor at the mouth of the river Miſſiſſippi? for if it were 
done with a fraudulent view, I hold that the very finking of 
his anchor was an act of barratry. His intent in ſo doing 
was a queſtion for the jury, and they have found by their 
verdict that it was with the barratrous intention charged, 
It appears that he had ſome negroes on board belonging to 
himſelf, which he wiſhed to have diſpoſed of at New Or- 
leans, but finding upon going up thither in his boar that he 
ſhould not be abte to do ſo, he returned back again to his 
ſhip, and immediately ſailed for another port. Then is it 
too much to ſay that he went to New Orleans for the pur- 
poſe of his own private advantage ; the evidence too to be 
collected from the letters ſhews, that he was conſidered as a 
thief aud a criminal, and purſued as ſuch; and that all the 
perſons concerned treated him in the character of maſter 
__ only.——GRosE, J. of the ſame opinion.—Rule diſcharged. 
Where a thip was chartered from London to Teneriffe, Thompſon ». 
there to take on board a certain number of pipes of wine, 1 . 
and proceed to the Weſt-India iſlands, for which the owner 3 BR. 
was to receive freight at the rate of ſo much per pipe; a6 Ter. Rep. 478. 
policy of inſurance on ſuch freight was held to attach from 
the ſailing of the ſhip from London. — This was an action 
on a policy of aſſurance on half the freight of the ſhip 
Nancy valued at l. at and from London to Teneriffe, at 
and from thence to any of the Meſt-India Iſlands (Jamaica 
excepted), and at and from thence to the bay of Honduras.“ 
The declaration, after ſtating the policy, &c. alleged that 
before the making of the policy the plaintiff by charter- 
party of affreightment chartered the ſhip to H. and S. Cox 
upon the voyage; in which the plaintiff covenanted that the, 
ſhip “ ſhould on or before the gih of February then next 
depart out of the river Thames, and directly proceed with 
or without convoy to Port Oratava in Teneriffe, or as near 
thereto as ſhe could ſafely get, and after the ſhip ſhould be 
ready to receive goods lie 20 days, and load and receive on 
board her from Meſſrs. Cox 500 pipes of wine, and then fail 
and proceed to Barbadoes, &c.“ and Meſſrs. Cox covenant- 
ed to pay the plaintiff for the freight and hire of the ſhip 
for the ſaid voyage at the rate of 35s. per pipe, the ſaid 
freight to be paid within 20 days atter a certificate of the 
delivery of the wine. That the ſhip ſailed from London on 
the gth of February, 1794, under ſuch letting upon the ſaid 
voyage deſcribed in the charter-party, and whilſt ſhe was 
proceeding upon the ſaid voyage towards Teneriffe ſhe was ; 
taken as prize; with an averment of the plaintiff's intereſt 
in half of the freight. The defendant paid fix guineas (the 
premium) into court, and pleaded the general iſſue as to the 


reſt, At the trial, after the plaintiff had proved his caſe as 
2 3 ſtated 
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in the declaration, the defendant's counſel objected that the 
plaintiff could not recover becauſe the right to freight had 
not commenced : but a verdict was taken for the plaintiff, 
with liberty to the defendant to move to ſet it aſide and enter 
a nonſuit; and accordingly a rule to ſhew cauſe to that 
effect having been obtained, and cauſe ſhewn. — Lord 
Kenyon, Ch. J. This caſe was not ſo fully conſidered, 
or ſo well under{tood at niſi prius as it is now; for it was 
there taken for granted that every conſideration reſpecting 
the ſhip's ſailing from London to Teneriffe might be laid 
out of the queſtion without prejudicing the plaintiff's right: 
if that were ſo in fact, this caſe could not have been diſ- 
tinguiſhed from the caſe of Tonge v. Watts, 2 Stra. 1251; 
where, «as the goods were not actually on board ſo as to 
make the plaintiff's right to freight commence,“ it was held 
that the plaintiff —— not recover on an inſurance on the 
freight. But this caſe is clearly diſtinguiſhable from that, 
and reſts on peculiar circumſtances. The property, againſt 
the loſs of which the aſſured with to be indemnified, is that 
which he had a right to receive under the charter-party ; 
and it ſeems now admitted, that if the contract had its in- 
ception, if any thing were done under it by the plaintiff 
who let his ſhip to hire, his right to freight commenced. 
That depends on the words of the charter-party, which are, 
„ that the ſhip ſhould on or before the gth of February de- 
part out of the river Thames, and directly proceed to Port 
Oratava in Teneriffe, and after the thip thould be ready to 
receive goods, lie 20 days and load and receive on board her 
from Meſſrs Cox 500 pipes of wine, and then fail and pro- 
ceed to Barbadoes.” Now it ſeems to me that the argu- 
ment on behalf of the plaintiff is well founded, that there 
was an inception of this contract by the owner of the ſhip ; 
for the ſhip did fail from the Thames towards Teneriffe, 
and was captured in the courſe of that voyage. In the caſe 
in Strange the inception of the contract would have been 
the taking of the goods on board: but, as the loſs happened 
before the goods were put on board, there was no inception 
of the contract, and the plaintiff was nonſuited. But in 
the caſe of Montgomery v. Egginton, there was an inception 
of the contract, becauſe part of the goods had been put on 
board; and the party there rene on an infurance on 
treight. So here, as the plaintiff had begun to perform his 
part of the contract, as he had done ſomething under it, 
which if matured would have entitled him to his freight, I 
think he may recover on this policy which was an inſurance 
on that freight. His contract under the charter-party was 
entire, and we cannot divide it; the thip was to {ail from 
hence to Teneriffe, where the was to take wine on board 
end carry it to the Weſt Indies; he was to receive * 
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for the whole voyage; and the plaintiff had performed part 
of the contract. Therefore on the principle on which the 
caſe in Strange was decided, though the circumſtances of 
that caſe are different from thoſe in the preſent, I am of 
opinion that the plaintiff is entitled to recover. GRos , J. 
agreed, =<LAWRENCE, J. alſo agreed, and ſaid that this was 
not unlike Grant v. Parkinſon, ork on Inſur. 305, which 
happened a few years ago, where it was held that the pro- 
fits of a cargo of * might be inſured notwithſtanding 
the ſtatute 19 Gee. 2. c. 3).— Rule diſcharged. 
The inſurance of a ſhip to Jamaica determines by her Camden v. 
mooring 24 hours in any port there, and does not continue 8 
till ſhe arrives at her laſt port of delivery.— This was an, Geo. 3. B. R. 
action on a policy of inſurance on a ſhip at and from Ja- 1 Black.Rep.417 
maica to London, the ſhip had alſo been inſured from Lon- 
don to Famaica generally, and was loſt in coaſting that iſland, 
after ſhe had touched tor ſome days at one port there, but 
before ſhe had delivered all her outward-bound cargo at the 
other ports of the iſland. This was an action on the home- 
ward policy; and in order to ſhew when the homeward- 
bound riſk commenced, it was neceſſary to ſhew at what 
time the outward-bound riſk determined; and the jury, 
which was ſpecial, after an examination of merchants as to 
the cuſtom, by their verdict decided, that the outward riſk 
ended when the ſhip had moored in any port of the iſland, 
and did not continue till ſhe came to the laſt port of delivery, 
and a new trial being afterwards moved for, it was refuſed. 
Where the aſſured do the beſt they can for the benefit of Plantamour v. 
the inſurance, if nevertheleſs the goods are ultimately loſt, 3 14 
the under- writer is liable to pay after any length of time has , . BR. | 
elapſed between the accident, which was the original cauſe of 1 Ter. Rep. 611. 
the loſs, and the time when the demand was made on the in- (n. 4.) 
ſurer. On the trial of an action on a policy of inſurance, a 
verdict was taken for the plaintiffs ror 60l. 1 38. gd. ſubject to 
the opinion of the Court upon the following caſe: The 
plaintiffs were merchants at Geneva, and on their own ac- 
count and riſk, by means of their agents at Marſeilles, were 
incereſted in bullion and goods and merchandize ſhipped there 
on board the ſhip Duras, conſigned to the plaintiff's cor- 
reſpondents at Pondicherry, with directions to barter or fell 
the ſame on their account, and to make the returns on the 
ſame to Europe in other goods, the produce or manufacture 
of India, The plaintitfs were alſo intereſted in the ſaid ſhip 
Duras. The ſhip Duras ſailed from France on the voyage 
inſured in June, 1776; and in the outward-bound voyage was ; 
by bad weather totally loft at the Iſles of France, in April, 1777. 
The goods on board ſuſtained damage, but great part of the 
bullion, and a conſiderable part of the goods, were ſaved, and, 
without any authority from the under-writers, ſent forward 
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in another ſhip to the plaintiffs? correſpondents at Pondi- 


cherry, who received and diſpoſed of the ſame, and under the 


plaintiffs? orders inveſted the produce in other m the pro- 


duce or manufacture of India, and thipped the ſame on the 
plaintiffs? account on board a ſhip called the Pere de Famille, 
bound to France. The Pere de Famille failed from Pondi- 
cherry for France in Auguſt, 1778; and in the courſe of her 
voyage home, was condemned at the Ifles of France, as unfit 
to proceed to Europe; whereupon the plaintiffs* goods were 
put on board another thip, called the Louiſa Elizabeth, bound 
tor France; which ſhip, with the plaintiffs* goods ſo on 
board, failed for France, and was afterwards taken by an 


Engliſh privateer, and has ſince, with all her cargo, been con- 


demned. On the 29th of Auguſt, 1778, ſeveral of the 
under-writers on the policy ſigned a memorandum thereon, 
whe: eby they agree to run the riſk on the goods ſaved as 
aforeſaid in any other ſhip, until their ſafe arrival in France: 
but which agreement the defendant and ſeverał others of the 


under-writers refuſed to ſign, or give their conſent to. The 


detendanr paid the whole of the average loſs, occaſioned by 


the ofs of the ſhip Duras, and by the damage of the plain- 


tiſts' goods then on board. By the capture of the ſhip Louiſa 
Elizabeth, and of the goods, the plaintitts ſuſtained a loſs of 
121. 28. gd: per cent. on the ſum ſubſcribed on the ſaid policy, 
which has been paid by all the under-writers who ſigned the 
memorandum of the 29th of Auguſt, 1778. The queſtion 
was, Whether the defendant was liable to pay the ſaid loſs of 
121. 28. d. per cent. which the plaintiffs have ſo ſuſtained by 
the capture and condemnation of the ſhip Louiſa Elizabeth, 
and her cargo? or if not, whether the plzintitts are entitled 
to any, aud what return of premium? Lord MANSFIELD : 


The only queſtion is, Whether the ſhipping to Europe was 
neceſſary to the ſalvage? It is admitted that the defendant is 


liable upon the voyage to Pondicherry, though the goods 
were conveyed in another ſhip; therefore that circumſtance 
makes no difference. The ſale of the cargo is alſo admitted 
to have been neceſſary. Then how were the proceeds to be 
remitted to Europe? What was the beſt way of getting home 
the money for the benefit of the inſured and the inſurers ? 
Beyond all doubt the beſt way was to inveſt it in other goods. 
Therefore, that being done which was the beſt that could be 
done, the under-writers are liable. WILLES and AsEH- 
HURST, juſtices, were of the ſame opinion. BULLER, J. 
There is no caſe which expreſsly decides that the captain may 
inveſt the produce of the goods ſaved. But in Mills aud 
Hetcher (1) it was decided that the captain has a general 


* 5 1 —— 
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(1) Dougl. 279. 8 
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power, and is bound in duty to do the beſt for all concerned. | 


Poſtea to the plaintiffs. 


345 


In an action on a policy of inſurance the plaintiff muſt Kulen po, 
, x = Vigne, Tr ler. 
prove that a loſs has happened, and that by the very means % 2. B R. 


ſtated in the declaration. This was an action on a policy of; Ter. Refs. 304. 


inſurance, which came on to be tried before Mr. Juſtice 
Buller, who nonſuited the plaintiff, Upon a motion to ſet 
aſide that nonſuit, the following report was made by the 
learned judge. The inſurance was upon goods on board the 
ſhip Emanuel, at and from Falmouth to Marſeilles, warranted 
a Daniſh ſhip; and on the policy was this memorandum : 
4 The following inſurance is declared to be on money ex- 
& pended for reclaiming the ſhip and cargo valued at the ſum, 
c which ſhall! be declared hereafter. The loſs to be paid, in 
* caſe the ſhip does not arrive at Marſeilles, and without 
further proof of intereſt than this policy; warranted free 
& from all average, and without the benefit of ſalvage.” It 
appeared that the plaintiffs were proprietors of the cargo, but 
not of the thip. That the ſhip originally ſailed with the 
cargo on board from Riga ro Marteilles, and that an in- 
ſurance had been effected at Bremen upon the cargo for that 


voyage; in the courſe of which ſhe was taken, and brought, 


into Falmouth, by an Englith privateer. That a ſentence of 
condemnation had been there obtained, which was afterwards 
reverſed upon the prize having been proved to be a neutral 


thip, but the expences of procuring that reverſal were or- 


dered by the admiralty court to be a charge upon the cargo. 


The plaintiff's agents accordingly paid the ſum of 10311. 


145. for the expences of reclaiming the ſhip and cargo; and 
immediately procured the policy in queſtion to be effected in 
January, 1781, according to the purport of the memoran- 
dum. In the February following, the ſhip ſet ſail from Fal- 
mouth with the original cargo on board, in the proſecution 
of her voyage to Marſeilles: but on the 26th of the ſame 
month, betore her arrival there, was captured by a Spaniſh 
ſhip, and carried into Ceuta in Spain, where ſhe was again 
condemned. An appeal was brought in the ſuperior court of 
Madrid, which promiſing to be of long continuance, the 
cargo, which was of a periſhable nature, was ordered to be 
ſold, and the proceeds to be brought into court, to wait the 
event of the ſuit. In May, 1783, the veſſel was reſtored by 
ſentence of the court, and the ſurplus of the proceeds, which 
aroſe from the ſale of the cargo, was paid to the owners, de- 
ducting the expences incurred in Spain in proſecuting the ap- 
peal. After all the charges paid, there only remained twen- 
ty-ſix rix-dollars. As ſoon as the ſhip was liberated, ſhe 
ſailed from Ceuta to Malaga, in order to refit, and having 
there made the neceſſary repairs, ſet ſail for Bremen, and in 
that yoyage was loit, The inſurance made upon the cargo 


at 
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at Bremen has been paid. The declaration averred, that 
« whilſt the ſhip was proceeding in her ſaid voyage from 
«© Falmouth to Marſeilles, and before ſhe could arrive at 
« Marſcilles, the was captured by the Spaniards, and thereby 
* the ſaid thip, and alſo the goods and merchandizes on board 
« her, were totally loſt to the plaintiffs.” At the trial, it 
was objected on the part of the defendant, 1ſt, That this 
was not an inſurable intereſt ; and 2dly, That the plaintiffs 
could not recover upon the policy in this form of declaring, 
for they ſtated the loſs to have happened by capture; whereas, 
though the veſſel was captured, yet, having been afterwards 
reſtored, the might have reached her deſtined port, notwith- 
ſtanding the capture, in which caſe the under-writers would 
have been diſcharged by the terms of the memorandum. The 
judge being of that opinion, and upon the laſt ground, non- 
ſuited the plaintiffs. The caſe was very fully argued. Lord 
MANSFIELD, Ch. J. A loſs accrued upon the cargo in the 
voyage: the under-writer is ſued, and the Joſs is averred in 
the declaration to be by capture. The fact of the caſe is, that 
the ſhip was taken by a Spaniſh privateer, but was afterwards 
reftored, and in a condition to purſue the voyage, and was af- 
terwards Joſt in another voyage. The 3 to this caſe 
are deciſive. Virſt, this is a wagering policy, and it is juſt 
the ſame as if the event inſured had been the arrival of an 
other ſhip at Marſeilles. The loſs or ſafe arrival of the ſhip 
did not alter the ſecurity. The parties were intereſted in the 
cargo alone, but the event inſured was the arrival of the ſhip, 
and not of the cargo. A neceſſary conſequence of this being 
a wagering policy is, that the — cannot abandon: but, 
even ſuppoling it to be a policy on intereſt, it is enough to 
ſay, that in this caſe the parties never did abandon. In effect, 
there was only a temporary capture, and though by con- 
ſtruction a temporary capture is ſuch a loſs, as that an 
aſſured upon intereſt is warranted in abandoning at the time, 
if he pleaſe, yet we muſt conſider what the truth of the caſe 
was between theſe partics: now this was a wagering policy, 
and in ſuch caſe there can be no abandonment. But what 
alone is a fatal objection to the plaintiff 's claim is, that they 
did not attempt to purſue the voyage to Marſeilles, which it 
was in their power to do after they left Ceuta. The circum- 
| ſtance of the ſhip's having been captured and detained for a 
time, did not prevent her from proſecuting her voyage after 
the was hberated; nor is it any excuſe, that the plaintiffs 
could no longer control her deſtination; for in wagering po- 
licies the aſſured take upon them to perform all that the 
owners themſelves of the veſſel could have done in the ſame 
ſituation. Therefore, in every point of view, the plaintiffs 
are precluded from recovering. WILLEs, J. confined him- 
ſelf to the formal objection. It is clear that the plaintiff can- 
| not 
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not recover. In the firſt place, there was certainly a devia- 
tion, for the ſhip ſet ſail for Malaga, inſtead of proceeding to 
Marſeilles. Secondly, The plaintiff has declared for a loſs 
by capture: but after the capture, the policy might {till have 
been complied with by the ſhip's going to Marſeilles; and 
therefore the loſs cannot be ſaid to have happened by that cir- 
cumſtance. ASHHURST, J. I am of the ſame opinion with 
my Lord upon both points. In the firſt place, this is to be 
conſidered as a wagering policy; and in tuch caſe, the party 
inſured takes upon himſelf to do every thing which the 
owners of the ſhip might have done; and they might haye 
directed the ſhip to Marſeilles. It is alſo certain that the 
party inſuring a ſhip to any place muſt uſe. all due diligence 
to further her voyage thither, which not having been done in 
this caſe, upon that ground alſo the nonſuit ought to ſtand. 
BULLER, J. It would be a ſufficient objection in this caſe, 
that the loſs is averred to be by capture; but as the merits have 
been gone into, I ſhall give my reaſons for ſupporting the non- 
ſuit upon theſe grounds alſo. Policies of inſurance are of 
two ſorts ; either upon intereſt, or by way of wager. Where 
it is upon intereſt, it has been ſolemnly determined that it is 
merely a contract of indemnity, and therefore ought to be ſo 
framed that the party can only recover in caſe of a loſs really 
ſuſtained, and to the preciſe amount of that loſs. My opinion 
at the trial was, that the parties had it in view to inſure a real 
intereſt, and protect themſelves by the policy. But whatever 


their intentions might have been, the Court is bound to look 


to the inſtrument, and ſee what they have done ; and if they 
have not expreſſed their intentions upon the policy, the Court 
cannot help them, and they muſt remain bound by their con- 
tract. The circumſtances of this caſe are, that the plaintiffs 
were owners of the cargo, but were not intereſted in the ſhip. 
They laid out the money which is the ſubject of the inſurance 
in reclaiming both after a capture and condemnation ; and 
although they were in no degree intereſted in the ſhip, yet the 
event which they inſured, 1s the ſafe arrival of the ſhip at 
Marſeilles. Theſe parties therefore, who were intereſted in 
the cargo alone, did not infure that, but ſomething elſe with 
which they had no concern. The goods might all have ar- 
rived ſate, and the thip have been loſt; and yet they would 
have been entitled to recover on this policy as for a total loſs. 
And on the other hand, if the ſhip had arrived, and the goods 
had been loſt, they could not have recovered, even though 
they would have really ſuſtained a damage. The policy 1s not 
adapted to the real truth of the caſe. This then is a wager= 
ing policy, and that circumſtance alone is deciſive upon the 
ground of merits. The caſes of wagering policies, and po- 
licies upon intereſt, have been confounded in the argument. 


the 


In the latter caſe, if the voyage be loſt, it is not neceſſary for 
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the aſſured to proceed on with the hulk of the ſhip ; for they 
are at liberty to abandon; but then there muſt be an abandon- 
ment in point of fact. Therefore, in this caſe, it is enough 
to ſay, that even if the parties could have abandoned, they 
have not done it. The plaintiffs have no ground for main- 
taining this action, either upon the merits, or upon the formal 
objection.— Rule diſcharged. 
Law v., Hol- A {hip homeward- bound to the port of London received a 
e pilot at Orfordneſs, as directed by 5 Geo. 2. c. 20. and drop- 
37 Geo. 3. E. R. ped him before the reached her moorings in the river 
7 Jer. Rah. 160. Thames; after which, before the was ſafely moored, an acci- 
dent happened, and the veſiel was ſunk : the under- writer on 
the ſhip and cargo was held diſcharged from his liability on 
account of there not being any pilot on board at that time 
though it dil not appear that the loſs was directly imputable 
to want of {kill in thoſe who navigated the veſſel. - Action 
on a policy of inſurance on ſhips and goods from Stetten to 
London, in which the plaintiff declared upon a loſs by rea- 
ſon of the veſſel's finking before ſhe had been moored twen- 
ty-four hours in conſequence of an anchor's having been 
driven into her. It appeared that the captain had taken a 
pilot, on board at Orfordneſs on entering the river Thames, 
who quiited her at Halfway Reach; after which and before 
ſhe had come to her moorings higher up the river the acci- 
dent happened, which occationed the loſs, and in conſequence 
of which the veſſel filled witii water before ſhe had been 
moored twenty-four hours. But the preciſe time at which the 
damage was ſuſtained within thoſe limits, or by what particu- 
lar default, was not aſcertained. The captain had alſo left the 
ſhip before the time of the actual loſs. It further appeared 
that the pilot taken in at Orforqneſs was not properly quali- 
fied at the time according to the proviſions of the 5 Geo. 2. 
C. 20. for the regulation of pilots on the river Thames: but 
it did not appear that this was known to the captain; and 
ſince that time the pilot had received his regular qualification. 
The plaintiff obtained a verdict, to ſet aſide which a rule to 
ſhew cauſe was obtained on a former day upon two grounds; 
1ſt, That the requiſitions of the ſtatute not having been 
complied with, the plaintiff was not entitled to recover in 
point of law, it being an implied condition in every policy 
that the ſhip ſhall be navigated according to law. 2dly, That 
the under-writer was diſcharged on the ground of actual neg- 
ligence in the management of the ſhip, by not keeping the 
pilot on board till the ſhip had been moored in ſafety. PER 
CurIaM. The principle on which this caſe muſt be de- 
termined ſeems to be admitted on all hands, namely, that the 
gre cannot recover on a policy of aſſurance, unleſs they equip 
the ſhip with every thing neceſſary to her navigation during the 
voyage; the ſhip herſelf muſt be ſea-worthy, ſhe muſi have : Juf- 
cieni 


Parine Juſurances. 


fcient crew, and a captain and pilot of competent ſeill. We are 
not bound in this caſe to decide whether or not it be neceſ- 
fary that there ſhould be on board the veſſel a pilot qualified 
according to the act of parliament referred to. This caſe 
may be diſpoſed of without deciding that queſtion. . It might 
be contended, that if the captain had taken a pilot who re- 
preſented himſelf to be duly qualified, and whom the captain 
believed to be ſo, but who in fact had not a qualification, the 
Captain would have diſcharged his duty, and the under- 
writers would have been an{werable for any loſs that had 
happened. But in this caſe the captain did not perform his 
duty ; for he had no pilot on board at the time when the ac- 
cident happened; and it is one of the things implied in con- 
tracts of this kind that there ſhall be ſome perſon on board the 
ſhip apparently qualified to navigate her. If the under- 
writers had been previouſly informed that there would be no 
pilot on board during the ſhip's failing up the river Thames, 
probably they would not have undertaken the riſk. On the 
ground therefore that there was no pilot on board the veſſel 
when the accident happened, there muſt be judgment of non- 
ſuit.—Rule abſolute. 


Upon an inſurance on flaves againſt perils of the ſea, their ham . 
death by failure of ſufficient and ſuitable proviſion occationed Hodgſon, 
by extraordinary delay in the voyage from bad weather is notEa. Ter. 

a loſs within the policy, but a loſs by natural death which n 


cannot be inſured againſt ſince the 30 Geo. 3. c. 33. ſ. 8. an 
34 Geo. 3. c. 80.— This was an action upon a policy on the 
thip and goods at and from Liverpool to the coaſt of Africa, 
during her ſtay and trade there, and from thence to her port 
and ports of diſcharge, ſale, and final deſtination in the Welt 
Indies and America, &c. The cargo conſiſted chiefly of 
ſlaves ; and the plaintiff declared that the ſhip with her cargo, 
after her departure from the coaſt of Africa upon the voyage 
inſured, and before her arrival at any of her ports of deſtina- 
tion, &c. was by tempeſtuous weather, and through the mere 
perils and dangers of the ſea, greatly retarded and delayed in her 
ſaid voyage, by reaſon whereof and from a failure and want 
of proper and ſufficient tood and ſuſtenance tor the faid flaves, 
occaſioned by the ſaid ſhip being in her ſaid voyage ſo de- 
layed as aforeſaid, divers of the ſaid flaves became diſtemper- 
ed and died; and that afterwards in the courſe of the voyage 
the ſhip was loſt, with the reſidue of the flaves and the reſt 
of the cargo. It appeared in evidence that the voyage was 
from the river Cameroon on the coaſt of Africa to Grenada ; 
that while ſhe was at Bilbay, on the coaſt, there was a ground 
ſwell, by reaſon of which the ſhip ſtruck ſeveral times on the 
ground, and was nearly wrecked; from thenceforth {he be- 
came leaky, her rudder was rendered almoſt uſeleſs, and the 
veſſel was unmanageable. The cargo of ſlaves was reduced 


in the courſe of the voyage from 168 to 40 by hardſhips in 
| | the 
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the delay of the voyage, by reaſon of which the ſlaves were 
obliged to be fed with Indian corn, which was an improper 
food for them. All poſſible care had been taken to proviſion 
the ſhip as well with European proviſions as with ſuch as the 
coaſt furniſhed for the uſe of the ſlaves. But inſtead of the 
ordinary voyage, which is from fix to nine weeks, they did 
not arrive at Barbadoes till after a voyage of {ix months and 
eight days. And the captain put into 0 inſtead of 
going on to Grenada, which would have been a fail of 36 
hours longer, by the advice of his officers and crew, for the 
preſervation of the ſurviving ſlaves, who were in a perilous 
condition. HE ATH, J. before whom this cauſe was tried, was 
of opinion that the plaintiff was barred by the late ſtatutes (1) 
from recovering the value of the ſlaves, they having died na- 


tural deaths ; but he reſerved that point for the contideration 
of this Court. The jury found a verdict for the plaintiff; and 


the verdict was taken generally for the whole amount, the 
value of the ſlaves being adjuſted by conſent of both parties. 
On a motion to ſet the verdi& aſide, the ſingle point for con- 
fideration was, WHETHER the loſs which had happened, as 
far as reſpected the ſlaves, could be attributed to the perils 
of the ſea within the meaning of the act? PER CURIAM: 
This act of parliament being Funded in humanity, we ought 
not on any account to put ſuch a conſtruction on it as to ren- 


der it uſeleſs even if its expreſſions were doubtful : but no fair 


doubt can be raiſed on the words of it. The act prohibits the 
owners recovering on account of the mortality of flaves by 
natural death : but it is argued that if a captain wiil take a 
number of ſlaves diſproportioned to the quantity of proviſions 
on board, in conſequence of which they die, the owners thall 
notwithſtanding recover; that would repeal the act of parlia- 
ment, which meant that every perſon going on this voyage 
ſhould find his intereſt combined with his duty, and that he 
ſhould take all poſſible care that the flaves ſhould be well fed. 
A captain, who knows the poſlihle length of the voyage, does 
not diſcharge his duty, if he take an inſufficient quantity of 
proviſions. There was a caſe (2), where a ſhip miſtook 
Jamaica for Domingo, and it was decided not to be a loſs 
within the perils of the ſeas. In this caſe it is impoſſible to 


—b 2 — 
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(1) The 30 C.. 3. c. 33. ſ. 8. enacts that it ſhall not be lawful for 
any owner of aveflel to inſure any cargo of ſlaves againft any loſs or da- 
mage, except the perils of the ſca, piracy, inſurrection, or capture by 
the king's enemies, barratry by the maſter or crew, and deſtruction by 
fire: and the 34 Geo. 3 c. 80. 1. lo. which recites the former act, provides 
That no lots or damage ſhall be recoverable on account of the mortality 
of flaves by natural death, or ill treatment, or againſt loſs by throwing 
«« overboard of flaves on any account whatſoever,” &c, 

(2) Vid. Greg/on v. Gilbert, Park on Inſur. 69. - 

| + decide 
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decide that the plaintiff can recover, without ſaying chat the 
ſlaves did not die natural deaths. If they had died of fevers 
or other illneſs occaſioned by the length of the voyage, the 
plaintiff certainly could not have recovered. Now the 
length of the voyage occaſioned the want of proviſions, and 
that occaſioned the illneſs of which they died: but that is a 
natural death within the meaning of this act of parliament. 
The rule for a new trial was diſcharged, the plaintiff under- 
taking not to include in the ſum received the value of the 
{laves that died on the voyage. | 
By 31 Geo. 3. c. 54. ſ. 7. for regulating the African ſlave Farmer. v. Legg, 
trade it is neceſſary that the certificate of the captain's hav- 3 3. B.. 
ing ſerved as that act requires ſhould be atteſted by the) Ter. Rep. 186. 
owner or owners of the ſhip or ſhips in which the ſervice 
was performed. This was an action on a policy of inſur- 
ance on the Cadiz Diſpatch,” an African ſhip engaged in 
the ſlave trade, “ at an * London to the coaſt of Africa, 
during her ſtay there, and from thence to her port of diſcharge 
in the Weſt Indies. The loſs happened in conſequence of 
an inſurrection of the flaves. The principal queſtion was, 
Whether the ſhip had been navigated in the manner pre- 
ſcribed by the 31 Geo. 3. c. 54.! the jth ſect. of which 
enacts, „ that it ſhall not be lawful for any perſon to be- 
come a maſter, or take or have the command or charge of 
any ſuch ſhip or veſſel at the time he ſhall clear out from 
any port of Great Britain for purchaſing and carrying flaves 
from the coaſt of Africa, unleſs ſuch maſter or perſon tak- 
ing or, having the charge or command of any ſuch ſhip or 
veſſel ſhall have made oath, and delivered in to the collector 
or other chief officer of the cuſtoms, at the port where ſuch 
{hip or veſſel ſhall clear out, a certificate atteſted by the re- 
pective owner or owners that he has already ſerved in ſuch _ 
capacity during one voyage, or ſhall have ſerved as chief 
znate or ſurgeon during the whole of two voyages, or either 
as chief or other mate during three voyages, in purchaſing 
and carrying flaves from the coaſt of Africa; under pain 
that ſuch maſter or other perſon taking or having the charge 
or command of any ſuch ſhip or veſſel, and alſo the owner 
or owners who Mall hire or emplov ſuch perſon, ſhall for 
every ſuch offence reſpeCtively forfeit and pay the ſum of 
5ool.” TAE QUESTION was, Whether the certificate 
therein required ought to be atteſted by the owner of the 
ſhip upon the voyage infured, or by the owner or owners of 
the ſhips during the reſpective voyages out of which the 
qualification aroſe ? In the prefent inſtance the captain had 
made oath that he had been two voyages as chief mate in 
the ſhip Sally engaged in the flave trade, and the preſent 
plaintiff (the owner in the voyage inſured) had certified that 
that was true to the beſt of his knowledge and belief. 1 
or 
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Lord Kenyon, being of opinion at the trial that ſuch certifi- 
cate did not anſwer the requiſition of the ſtatute, nonſuited 
the plaintiff. A rule niſi having been granted for ſetting 
aſide the nonſuit on the ground of a miſconſtruction of the 
act of parliament ; cauſe was ſhewn againſt it. PER Cu- 
RIAM: Lord Kenyon, Ch. J. The merchants in the 
different trading towns in this kingdom have put different 
conſtructions on this act; it now appears that thoſe at Lon- 
don and Liverpool have been divided on the ſubject, while 
thoſe at Briſtol have thought it neceſſary that the captain 
ſhould have a certificate from the owners of the ſhips in 
which the qualification was obtained. But it now becomes 
our duty, fr the firſt time, to put a legal conſtruction on 
this act of parliament. The act was paſſed for the moſt 
humane purpoſes, the object of the legiſlature being to me- 
horate the condition of the flaves during the voyage; then 
let us conſider on the broad view of the act which of the 
two conſtructions will moſt probably attain that end. If 
the legiſlature had thought that the oath of the captain alone 
would have been ſufficient, they would have required no- 
thing more: but they have ſuperadded a certificate to ſuch 
oath. Now a certificate ex vi termini imports that the party 
certifying knows the facts that he certifies. This is like a 
character of a ſervant : if you with to have any information 
beſides the teſtimony of the ſervant himſelf, to whom would 


you apply? To the new maſter who is ignorant upon the 


ſubject, or to the maſter whom he laſt ſerved? The latter 
knows the fact which he certifies, but the former cannot. 
So here the owners of the ſhips in which the captain for- 
merly ſerved might have certified from their own know- 
ledge, but the owners of the ſhip in queſtion could not. It 
is true that the caſe is not without doubt; but after the beſt. 
conſideration that I have been able to give, I am of opinion 
that the certificate which was obtained in this caſe was not 
ſufficient, becauſe the legiſlature meant that there ſhould be 
the beſt aſſurance of the captain's qualification that could 
reaſonably be expected, and the certificate by the new 
owners, who do not of themſelves know the capacity, of the 
captain, adds no weight to the teſtimony of the captain him- 
ſelf.— As HURST, J. In a caſe where the words of an act 
of parliament are doubtful, we muſt fee what were the miſ- 
chiefs againſt which the legiſlature meant to guard, and 
endeavour to find out the moſt probable means of effecting 
that purpoſe. It was undoubtedly the intention of the legit- 
lature to put a check to the miſchievous and improvident | 
manner of carrying the ſlaves to the Weſt Indies: it was 
intended that the flaves ſhould have as much indulgence as 
their ſituation would permit, and for that purpoſe it was, 
amongſt other things, enacted, that the captain of every flave 


mo 
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ſhip ſhou'd have a certain qualification gained by his ex- 
perience in the trade, of which the captain is to make oath, 
and which oath is to be corroborated by the certificate of the 
owners. Now who can certify but thoſe who are ſuppoſed 
to be cognizant of the fact to be certified? and who are 
thoſe but the owners of the ihips in which the captain has 
performed the ſervices out of which the qualification ariſes ? 
It is therefore a more rational conſtruction of this act of 
parliament that the owners of the reſpective ſhips in which 


the captain has gained this qualification ſhould certify that 


he has ſo ſerved, than that the owners of the ſhip in which 
he is about to be engaged ſhould certify a fact, the truth of 
which they cannot know. With regard to the ſuppoſed 
refuſal of the former owners to certify; moſt probably they 
will in all caſes certify unleſs there be ſome real objection to 
tlie captain; and if there be fuch an objection, he has no 
reaſon to complain. —GRosE, J. In conſidering this queſ- 
ion great doubts have occurred in mv mind. We muſt de- 


cide according to the intention of the legiſlature, which is to 


be collected from the gencral object of the ad, and from the 
particular words uſed in it. The object of it was the bene- 
fit and melioration of the ſituation of the {laves, as well as 
the benefit of the owners of the ſlave ſhips. There are dif- 
ferent regulations in the act as applied to the flaves, the 
maſter, and the owners. For the. benetit of the flaves and 
the owners, it requires that the captain ſhall be a perſon of 
experience in the trade; that he ſhail have either ſerved one 


voyage as Captain, two voyages as ſurgeon, or three as 


chief mate; and the act ſays, that che voyage ſhall not be 


undertaken unleſs the captain fall make oath of that fact, 
and unleſs a certificate be obtained atteſted by the reſpective 
owner or owners. [In ſtrict grammatical conſtruction this 
certificate muſt be given by the owner of the then ip, for 
that is the only ſhip that had been before mentioned in that 
clauſe : but it is abſurd to require the certificate of a perſon 
who cannot know the truth of any part of that which he 
certifies. But in order to make the clauſe intelligible, I 
tranſpoſe the words thus * unleſs ſuch mafter, &c. thall 
have made oath that he has already ſerved in ſuch capacity 
during one voyage, or ſhall have ſerved as chief mate or 
ſurgeon during the whole of two voyages, or either as chief 
or other mate during three voyages, and delivered in to the 
collector a certificate atteſted by the reſpective owner or 
owners;' then the whole is conſiſtent with the argument 
uſed on behalf of the defendant, and the word © reſpective”? 
may be applied to the owners of the different {hips in which 
the captain has ſerved, This is the conſtruction which J 
conceive will belt effect the purpoſes of the legiſlature, and 
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will be moſt conducive to the benefit of the owners and 


the ſlaves. And this is ſtrengthened by conſidering, that if 


the legiſlature had intended that the owner of the ſhip in 
which the captain was about to be employed ſhould certify, 
they would not have inſerted the word © reſpeCtive.” On 
the whole therefore, though this caſe is not free from doubt, 
T think that this is the true conſtruction of this act of par- 
lament —LawRENCE, J. My opinion has fluctuated dur- 
ing the courſe of this argument. The clauſe on which the 
queſtion ariſes is very maccurately drawn. The argument 
as to the hardſhip of the cafe had great weight with me; 
the act is to receive the ſame conſtruction now as if the 
queſtion had ariſen ſoon after the paſſing of the act, and no 
prudence on the part of the maſter could have guarded 


againſt the inconvenience that has been pointed out, of the 


owner of the {hip dying before the certificate could be ob- 
tained: but however we might with to provide for every 
hardſhip that may occur, we are bound to put that conſtruc- 
tion on the act that the legiſlature intended. And on the 
whole Jam ot opinion that the conſtruction that the Court 
has put on this act is the true one. No ſatisfactory anſwer 
has been given to the defendant's obſervation on the word 
« reſpective.” For though this is a general regulation of 
the ſlave ſhips, the word “ ſhips'“ in the plural number is 
not uſed in the prior part of this clauſe; it it had occurred, 
the word © reſpective?” might have been referred to thoſe 
ſhips : but the word“ ſhip'“ is there inſerted, and to that 
c reſpective”? is inapplicable; but if the word “ reſpective“ 
be applied to the owners of the different thips in which the 
captain has before ſerved, then it has an appropriate mean— 
ing. Scme rehance however was made by the plaintiff's 
counſel on the words &a certificate“ in the ſingular number: 
but that mutt be taken with reference to every part of the 
ſection ; tor all the three atteſtations together may form but 
one certificate of the captain's having terved three voyages, 
in the caſe where thoſe three atteſtations are neceſſary. Then 
with regard to the penalty: if the plaintift's conſtruction 
were to prevail the penalty could never be recovered, for the 
owner who was about to employ the captain would of 
courſe give him a certificate in order to protect himſelf from 
the penalty of the act, and ſuch a certificate would be no 
additional teſt of the captain's qualification; whereas the 


ou ners of the ſhips in which the captain has ſerved are not 


intereiled in giving a faiſe certificate, and they have an op- 
portunity of knowing ihe truth of the facts contained in the 
certificate. Therefore I am of opinion that the nonfuit 

ought not to be ſet aſide. Rule diſcharged. | 
Afterwards as this was a cate of conſiderable importance, 
ERS il 
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it was agreed that a ſpecial verdict ſhould be drawn up in 
order that a writ of error might be brought. 

This was an action againſt the defendant as an under-writer Deniſon v. 
upo a policy of inſurance on a ſhip and cargo from Liverpool Voiigtiani, 
to Oyorto, dated the 2d of February, 1793. Oa the 12th of G's AN. 
February the inſured were delirous of putting guns on board Ter. Rep. 580. 
the veſſel, and taking out a letter of marque for her; but a 
difficulty occurting to ſome of them, whether this would Not 
vacate the policy, it was agreed to aſk the permiſſion of the 
uncer-writers, and a negotiation was that day ſet on foot 
for the purpole ; which ended finally in a permiſhon on the 
part of the under-writers to put guns on board for defence 
of the ſhip, but a pereraptory denial of the liberty of taking 
a letter of marque. Notwithſtanding which o the 1gth of 
March a general :eiter of marque was obtained for the ſhip; 
with which ſhe afierwards ſalled on the 17th. The eff 
was taken in the courie of her voyage by a French priva- 
teer.— At the trial the jury found a verdict for the plaintiff, 

A rule was ob.a:ned to ſet the verdict alide on the ground 
of its being againſt law and evidence; the nature of the , 
contract and of the riſk having been materially altered by 
the circumſtance of the thip's having failed with a letter of 
marque; more efpectilly as the under-writers when applicd 
to for their conſent expretsly refuſed it in that particular. 
PER Cukiam: The queſtion turns on the intention of the 
parties to the contract; and therefore it is material to con- 
ſider what was intended to be infurcd. The riik of infuring 
a mere trading ſhip is very diffe: ent from that of one carry- 
ing letters of marque: the premium is certainly higher in 
the latter than in the former caſe. Now this veſſel was in- 
ſured inerely as a trading ſhip from Liverpool to Oporto, 
and afterwards the idea firſt occurred of her taking in guns 
and carrying a letter of marque. A long correipondence 
enſued upon the ſubject between the aſſured and the under- 
writers, and the latter were preſſæd to agree to the propoſed 
alteration of circumſtances. The anſwer they made was, 
That they had no objection to the veſſel's taking in guns, 
but they w ould on no account content to her having a letter 
of marque; becauſe they thought, and thought reaſonably, 
that it would hold out a temptation to the captain to deviate 
in queſt of prize. This ſhews plainly what was the opinion 
of the parties themſelves upon the buſineſs. But, not» ith- 
ſtanding this, the aſſured perhſted in taking out a general 
letter of marque without the privity and conſent of the un- 
der-writers. This therefore was a direct departure from the 
nature of the contract, as underſtood between the parties. 
But it is alleged in anſwer by the plain: iff, that in truth and 
ſubſtance the veſſel could not be conſidered as having a 
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letter of marque; for that not being intended to be made uſe 
of, and not having been acted upon in the voyage out, it 
was a mere dead letter. But that does not get rid of the ob- 
jection, for though no uſe were made of it, yet being a 
general letter of marque the captain had power to make uſe 
of it if he pleaſed; and it certainly held out a temptation 
which was altogether repugnant to the nature of the con- 
tract entered into, and contrary to the profeſſed underſtand- 
ing of the contracting parties. — Rule abſolute. 

But when the aſſured upon a trading voyage took out a 


By:om, Tr. Ter. letter of marque (but without a certificate, which is neceſ- 


d er. Rep. 379. 


ſary to its validity) unknown to the under-writers, ſolely 
with a view to encourage ſeamen to enter, and without any 
intention of uſing it for the purpoſe of cruizing, though the 
veſſel was armed for ſelf defence, this was held not ſuch an 


alteration of circumſtances as to avoid the policy. 


Alfo if the captain, contrary to the inſtructions of his 
owner, cruize for and take a prize, and the veſſel 1s after- 
wards loſt in conſequence of it, it is an aCt of barratry, upon 
which the aſſured may recover againſt the under-writers, al- 
though the captain libelled the prize for the benefit of his 
Oo ner as well as himſelf, 

This was an action on two policies of inſurance in 
the common form on goods from the Bahama iflands 
to Liverpool. The veſſel on board of which the goods 
were ſhipped belonged to one Edward Caley, whoſe agent 
chartered her to the plaintiffs for a trading voyage from 
Liverpool to the Bahama iſlands, and back again to Li- 
verpool. The tirſt of theſe policies was effected on the 
I5th of May, 1793, and the other on the 3oth of October 
following, in confequence of inſtructions received by one of 
the plaintiffs reſiding at Liverpool from the others at one of 
the Bahama iſlands. About the middle of May, 1793, the 
veſſel, then at the Bahamas, had completed her lading, and 
had taken in guns and ammunition for the purpoſe of de- 
fence, and was to have {ailed on the 20th of that month; 


but being found to be leaky ſhe was unloaded and repaired, 


and was completely laden again by the 14th of September 
following. Previous to this the aſſured endeavoured to pro- 


cure ſeamen for the veyage; but could not procure any to 


enter, in conſequence of a notion prevailing amongſt them 
that the enemy had threatened to treat as pirates the crews 
of every veſſel who made any reſiſtance to them, unleſs they 
were furniſhed with letters of marque; and it was known 


' amongſt them that this veſſel had guns on board for the 
purpoſe of defence. The time preſſing much tor the de- 


parture Of” the veſſel, the plaintiffs at the Bahamas, in order 
to quiet the apprehenſions of the ſeamen, and induce them 
to 
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to enter, agreed to procure letters of marque, which was ac- 
cordingly done ; but without any intention on the part of 
the plaintiffs to make uſe of ſuch a commiſſion for the pur- 
poſe of cruizing or making repriſals. And when in conſe- 
quence of this the ſeamen entered, the ſame agreement was 
made with them as in ordinary cafes of trading voyages. It 
alſo appeared that no certificate of clearance was taken out, 
ſuch as is required by the. 23 Ge. 3. c. 66. ſ. 15. without 
which the letter of marque is declared void, and the com- 
mander ſubjected to a penalty of 1000l. for departing with- 
out it; (the tiking out of theſe certificates was ſtated to 
have been required by previous ſtatutes in time of war, and 
to have been the uſage in theſe caſes). It allo appeared to 
have been part of the written inſtructions of the plaintiffs to 
the captain before he ſailed, to proceed to Liverpool with all 
expedition, and deliver his cargo there agreeably to the 
charter-party, and the ſame was verbally repeated to him 
juſt before he ſailed; and no mention was made in thoſe in- 
ſtructions of the letter of marque. The veſſel was deeply 
laden with merchandize to the amount of about 10,000l. on 


account of the plaintiffs. A few days after the veſſel failed , 


on her voyage homewards, the captain intimated his inten- 
tion to cruize for prizes; ſome of the ſeamen objected to it, 
as not coming within the ſcope of their engagement ; the 
majority of them however agreed to it, and they ſoon feil in 
with an American ſhip, which they boarded and plundered, 
and afterwards releaſed, They then cruized for ſome days 
longer out of the courſe of the voyage inſured, and chaſed 
and captured a veſſel of the enemy, which the captain ſent 
into Bermudas and followed there himſelf, and libelled his 
prize in the proper. court in the name of himſelf and his 
owner, and ſhortly after, during his ſtay there, his own veſ- 
ſe] was driven on ſhore in a ſtorm, and the cargo was loſt, 
In the courſe of his cruizing he directed that no mention 
ſhould be made of it in the log book. At the trial the jury 
found a verdict for the plaintiffs on the ground of a liſs by the 
barratry of the maſter ; to ſet aſide which a rule n;/s was ob- 
tained on TWO OBJECTIONS : 1ſt, That this was not bar- 
ratry, 2dly, That the taking of a letter of marque on 
board without the knowledge or conſent of the under- 
writer, varied the riſk and avoided the policy. — Lord 
Kenyon, Ch. J. {[Groſe, J. and Lawrence, J. concurring in 
gm] : The caſe of Deniſon v. Modighan, which was 
ecided on principles that were new, and which went to 
the extreme verge, has been much preſſed upon us in the 
argument of the preſent caſe as deciding it: but that caſe 
ought not to be extended farther, and the preſent is certainly 
diſtinguiſhable from it. I confeſs I with that caſe had ap- 
peared on a ſpecial verdict, in order that the parties might, 
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if they had pleaſed, have carried the record to the derniet 
reſort; for I underir-nd that the deciſion has ſince been 
doubted; though on a review of that cale I do not know 
that it was improperly decided. In that caſe legal eiters of 
marque Keie taken out for the ſmip, and though the under- 
writers expreſsly refuted their content, the aſſured neverthe- 
leſs obtained them; and they could have been obtained for 
no other purpoſe but that of tne ſhip to make 
captures; whereas hure no lege] letters of marque were 
taken out, for it appeared that no certificate was obtained, 
without which the letters of marque were void, and it ap- 
peared that they were only taken out for the purpoſe of pro- 
curing {camen. In the one caſe, letters of marque em- 
powering the captain to make prizes were taken out, in the 
other only illegal letters of marque were taken out; and 


therefore in this reſpect the two caſes are unlike. But it is 


argued that an act was done by the captain of this veſſel 
that put an end to the policy before any loſs happened for 
which the under-writers are liable, for that he ttopped the 
American ſhip to take the dollars out of her: but, in an- 


ſwer, I fay that that very act was a barratrous taking; and 


that, if the captain had not after u ards taken the prize, that 
act in iiſelt was barratry in the captain, becauſe it was con- 
trary to his duty to, and to the prejudice of, his owners, be— 
cauſe they {tipulated by the charter-pariy that the ſhip ſhould 
ſail directly to Liverpool; and taciefore they were liable to 
the freighters for any damage that might happen in conſe- 
quence of that deviation. Rule duſchalged. 


Adjujtment of partial Loffes. 


 AvaALUVED policy of inſurance is not to be conſidered as a 
wager policy.—A ruie having been ovbtavied by the plainutts 
(the injured) for the deiendant (the Miurer) to ſhew cauſe 
why a verdict given for the Anda ſhou.d not be jet aſide, 
and a new trial had. Tur Court after argument took 


time to conſider, — And Lord Max NSFIELD, Ch. J. now 


delivered their opinion. This was an action brought upon 


a policy by the plein its, for Mr. James Bourdieu, upon the 


goods aboard a ihip call d the V'row Aartha, at and trom 
St. Thomas Ifand to Hamburgh, from the loading at 


St. Thomas 1nd, till the thip thould arrive and land the 


goods at Hamburgh. The goods (witch confiſted of ſu- 
gars, coffee, and indigo) were valued at 3ol. per hogthead, 


tlie clayed gars, and 20). per hogthead, the Muicavado 
ſugais: and the coffee and indigo w cre likewiſe reſpectively 
valued, The lugars were warranted free from average 
under 51. per cent.; and all other goods, free from average 
under 31. per cent. unleſs genera), or the ſhip be ſtranded. 


In 
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In the courſe of the voyage the ſex-water got in; and when 
the ſhip arrived at Hamburgh, it appeared that every hogſ- 
head of ſugar was damaged. The damage the ſugars had 
ſuſtained made ir neceſſary to ſell them immediately; and 
they were accordingly ſold: and the difference between the 
price which they brought by reaſon of the dimage, and that 
which they might then have fold for at Hamburgh, if they 
had been ſound, was as 20l. os. 8d. per hogthead, is to 
231. 78. 8d. per hogſhead; (7.0. if ſound, they would have 
been worth 231. 7s. 8d. per hogſhead; as damaged they were 
only worth 20l. os. 8d. a hogthead). The defendant paid 
money into Court, by the following rule of eſtimating the 
damage: he paid the like proportion of the ſum at which 
the ſupars were valued in the policy, as the price of the da- 
maged ſugars bore to ſound ſugars at Hamburgh (the port 
of delivery). All this was admitted at the trial; though 
perhaps upon an accurate computation there may be a mit- 
take of about 178. upon the money paid in. But no advan- 
tage was attempted to be taken of this flip at the trial: it 
was admitted, that the money paid in was ſufficient, F the 


rule by which the defendant eftimated the loſs was right; 


and the only que ion at the trial was, “By wat meaſure 
* or rule the damage (upon all the circumftances of this 
« caſe) ought to be eftimited ?** To diſtinguith this caſe, 
under its particular circumſtances, out of any general rule, 
the plaintiff's counſel called Mr. Samuel Chollett, clerk to 
Mr. Bourdieu: who proved, that, upon the 15th of Febru- 
ary (the time of the inſurance), ſugars were worth at Lon- 
don and Hamburgh 3gl. a hogſhead ; that the propofal of a 
congreſs to be holden, and the expectation of a peace, had 
on a ſudden ſunk the price of ſugars ; that before the ſhip 
arrived at Hamburgh, and before he could know that the 
ſugars had received any damage, Mr. Bourdieu had ſent or- 
ders, „that the ſugars ſhould be houſed at Hamburgh, and 
„ kept till the price ſhould rife above 3ol. a hogthead;”? 
that he had many hundred hogtheads of ſugar lying at Am- 
ſterdam, to which place he ſent the like orders; that, in 
fact, the congre's not taking place, ſugars aroſe 251. per 
cent. That what he ſold of the ſugars he had at Amſter- 
dam, brought 3ol. per hogſhead and upwards ; that he might 
have ſold theſe ſugars at the fame price, if they had been 
kept according to his orders; and the only reaſon why they 
were not kept was, becauſe they were rendered periſhable 
from the ſea-water which had got in. Therefore, ſaid they, 
the neceſſity of an immediate ſale, and the conſequen e 
thereof, ought to be computed into the damage. The ſpecial 
jury (amongſt whom there were many knowing and con- 
iiderable merchants), found the defendant's rule of eſtima- 
tion to be right, and gave their verdict for him. They un- 

derſtood the queſtion very well, and knew more of the fub- 
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| ject of it than any body elſe preſent 3 and formed their judg- 


ment from iheir own notions and experience, without much 
aſſiſtance from any thing that paſſed. No fact is diſputed : 
the only queſtion is, Whether (ali the facts being agreed) 
e the jury have eſtimated the damages by a proper meaſure ?*? 
To make the matter more intelligible, I will firſt ſtate the 
rule by which the defendant and jury have gone; and then 
I will examine whether the plaintiff has ſhewn a better. 
The defendant takes the PROPORTION of the difference he- 
tween ſound and damaged at the port of deliverv, and pays 
that proportion upon the value of the gods ſpeciſied in the 
Policy; and has no regard to the price in money, which either 
the ſound or damaged goods bore in the port of delivery. 
He ſays, the proportion of the difference is egualiy the rule, 
whether the goods come to a riſiug or a falling market. 
For inſtance, ſuppoſe the value in the policy 3ol.-they are 
damaged, but tell tor gol; if they had been found, they would 
have told for 50l.— the difference is a fifth: the inſurer then 
muſt pay a fiſch of the prize cot, or value in the policy (that 
is Gl.). E converjg—ii they come to a lojing market, and 
iel f r 20). being damaged, but would have fold for 300. if 
ſound, the Gditference 18 one half: the inſurer muſt pay half 
the prime co/t, or value in the policy (that is 151.). To this 
rule two objections have been made. 1ſt cbjection. That 
it is going by a different meaſure in the caſe of a partial, 


from that which governs in the caſe of a total loſs : for, 


upon a total loſs, the prime coſt, or value in the policy, muſt 


be paid. Anfwer. The diſtinction is founded in the nature 


of the thing. Inſurance is a contract of indemnity againſt 
the perils of the voyage: the inſurer engages, ſo fur as the 
amount of the prime coſt, or value in the policy, “ that the 
thing ſhall come ſafe;“ he has nothing to do with the 
market; he has no concern in any profit or loſs which may 
ariſe to the merchant from the goods; if they be fotally loſt, 
he muſt pay the prime coſt, that 1s, the value of the thing he 
inſured at the outſet; he has no concern in any ſubſequent 
value. So likewiſe, if part of the cargo, capable of a ſ-veral 
and diſtinct valuation at the outſet, be totally loſt ; as if there 
be loo hogſheads of ſugar, and ten happen to be loſt, the in- 
ſurer muſt pay the prime coſt of thule 10 hogtheads, with- 
out any regard to the price for which the other 90 may be 
fold. But where an entire individual, as one hogſhead, 
happens to be eiled, no meaſure can be taken from the 
prime colt to aicertain the quantity of ſuch damage: but if 
you can fix whether it be a 3d, Ath, or gth, worſe, the da- 


mage is fixed to a mathematical certatity. How is this to 


be found our? Not by any price at the oft port; but it 
mult be at the port of delivery, where the voyage is com- 
pleted, and the whole damage known. Whether the price 
there be high or low, in either caſe it equally ſhews whether 

| the 
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the damaged goods are a third, a fourth, or a fifth, worſe than 


if they had come ſound; conſequently, whether tlie injury 
ſuſtained be a third, fourth, or fifth, of the value of the 
thing: and, as the infurer pays che whole prime coft, if he 
thing be wholly lo; to, if it be only a 3d. 4, or 5th, worſe, 
he pavs a 3d, 4th, or 5th, of the value of the goods ſo 
damaged, ad objection. The next objection with which 
this cafe has been much intangled, is taken from this being 
a valued policy. I am a little at a lols to apply the argu— 
ments drawn from thence. It is faid, « that a valued is a 
* wager policy (like intereft or no intereſt) . if fo, there cau 
« be 9 average loſs, and the infured can only recover as for 
« a total, abandoning what is ſaved, becauſe the value {; e- 
« cifed is tictitions.” Anſw. A valued policy is At to be 
conſidered as a wager policy, or like «intereſt or no in- 
tereſt :” if it was, it would be void by the act of 19 Cre. 2. 
c. 37. The only etfect of the valuation is fixing the amount 
of the prime coſt; juſt as if the parties admitted it at tlie trial: 
but in every argument, and tor every other purpoſe, it muſt 
be taken that the value was fixed in fuch a manner as that 
the inſured meant. only to have an indemnity. If it be 
under-valued, the merchant himſelf ſtands infurer of the 
ſurplus. If it be much over-valurd, it muit be done with a 
bad view, either to gain, contrary to the igth of the late 
king, or with ſome view to a traudulent loſs; therefore the 
inſured never can be allowed in a court of juſtice to plead 
that he has greatly over-valued, or that his intereſt was a 
trifle only. It is ſettled, © that upon valued policies, the 
% merchant need only prove ſome intereſt, to take it out of 
© 19 Geo. 2. becauſe the adverile party has admitted the 
„value; and if more was required, the agreed valuation 
„ would ſignify nothing.” But if it ſhould come out in 
proof, that a man had inſured 20001. and had intereſt on 
board to the value of a cable only, there never has b en, 
and I believe there never will be, a determination, that by 
ſuch an evaſj9n the act of patliament may be defeated. 
There are many conveniences from allowing valued poli- 
cies ; but where they are uſed merely as a cover to a wager, 
they would be conſidered as an evaſion. The effect of the 
valuation is only fixing, concluſively, the prime coſt. If it 
be an open policy, the prime colt muſt be proved: in a 
valued policy, it is agreed. To argue © that there can be 
« no adjuſtment of an average loſs upon a valued Pokey.” 
2t 


is directly contrary to the very terms of the policy itſelf. It ĩs 


expreſsly ſubject to average, if the loſs upon ſugars exceed 
51. per cent., if it was not, the conſequence would not be, that 
every partial loſs muſt thereby become total : bur the event, 
to entitle the inſured to recover, would not happen, unleſs 
there was a total loſs. Conſequently, the plaintiffs in this 
caſe would not be entitled to recover at all: for there - no 
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colour to ſay this was a total loſs. Beſides, the plaintiffs have 
taken to the goods, and ſold them. In oppoſition to the mea» 
ſure the jury have gone by, the plaintiffs contend, that they 
©04 ht to be paid the whole value in the policy, upon one of 
two grounds. It, Becauſe the general rule of eſtimating 
ſhould be the diiference between the price the damaged goods 


ſells for, and tie prime coſt (or value in the policy). Here, 


the damaged ſold at 20', os. 8d. per hogihcad : and the under- 
writer thould make it up 2ol. Anſw. It is impoſſible this 
mould be the rule. It would involve the under-writer in the 
rife or fall of the market: it would ſubject him, in ſome 
caſes, to pay vaſtly more than the loſs; in others, it would de- 
piive the infured of any ſatisſfaction, though there was a 
leaſe. Vor inſtance ;—Suppole the prime colt or value in the 
policy gol. per hogſhcad ; the ſugars are injured ; the price of 
the beit is 20!. a hogſhead; the price of the damaged is 19]. 
105. — The loſs is about a fortieth, and the inſurer would be 
to pay above a third. Suppoſe they come to a riſing market, 
and the ſound ſugars ſell for 40l. a hogſhead, and the da- 
maged for 35l. the loſs is an eighth ; yet the inſurer would be 
to pay nothing. The 2d ground upon which the plaintiff 
contends that the gol. ſhould be made up, is, that it appears 
the ſugars would have ſold tor that price, if the damage from 
the ſea-water had not made an immediate ſale neceſſary. The 
moment the jury brought in their verdict, I was ſatisfied that 
they did right, in totally diſregarding the particular circum- 


ances of this caſe ; and I wrote a memorandum, at Guild- 


hall, in my note-book, * that the verdict ſeemed to me to be 
& right.” As J expected the other cauſe would be tied, I 
thought a good deal of the point, and endeavoured to get 
what aftiitance I could by converting with ſome gentlemen of 
experience in adjuſtments... Ihe point has now been very 
fully argued at the bar; and the more I have thought, the 
more I have heard, upon the ſubject, the more I am con- 
vinced that the jury did right to pay no regard to theſe circum- 
ſtances. - The nature of the contract ie, „that the goods 
& ſhall come ſafe to the port of delivery; or if they do not, to 


« indemnify the pla intiff to the amount of tlie prime coſt, or 


“ value in the policy.” If they arrive, but leffened in value, 
through damages received at fea, the nature of an indemnity 
ſpeaks demonſtrably, that it muſt be by putting the merchant 
in the ſame condition (relation being had to the prime colt or 


value in the policy), which he would have been in if the 


goods had arrived free from damage ; that is, by paying ſuch 
proportion, or aliquot part of the prime colt, or value in the 
policy, as correſponds with the proportion, or aliquot part ot 
the diminution in value occaſioned by the damage. The duty 
accrues upen the ſhip's arrival and landing her cargo at the 
port of delivery: the inſured has then a right to demand ſa- 
tisfaction. The adjuſtment never can depend upon future 
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events or ſpeculations. Hlow long are they to wait? A | 

week, a month, or a year ? In this caſe, the price roſe : but if if 

the congreſs had tiken place, or a peace had been made, the if 

price would have fallen. The detendant did not inſure © that 

* there ſhould be no congreſs or peace.” It is true, Mr. 

Bourdieu acted upon political ſpeculation, and ordered the | | 

ſugars to be kept ili the price ſhould be gol. or upwards: but | 1 

no private ſcheme or project ot trade of the inſurtd can atfect un 

the inſurer ; he knew nothing of it. The detendant did not 1 

undertake that the ſugars ſhould bear a price of 30l. a hogt- | 

head. If ſpeculative deſtinations of the merchant, and the j 

ſucceſs of ſuch ſpeculations, were to be regarded, it would in- | 

troduce the greateſt injuſtice and inconvenience. The under- 

writer kno 4s nothing of them. "The orders here were given | 

after the ligning of the policy. But the decitive an!wer is, q 

that the under-writer has nothing to do. with the price; and | 

that tiie right of the inſured to a ſatisfaction, where goods are 

damaged, arifes immediately upon their being landed at the 

port of delivery. We are of opinion that the plaintiffs are not 

entitled to have the price for which the damaged ſugars were 

ſold, made up 3ol. per hogthead: and it ſeeins to us as plain as * 

any propoſition in Euclid, that tte rule by which the juiy have y 

gone is the right meaſure.— he Rule muſt be diicharged. x 
inſurance free from average, unleſs general, does not ex- wilſon er al. 

tend to damage received by the goods in x ſtorm. — This was. Smith, 

an aclion on the cale brought upon a policy of inſurance, for 18 Ter, 2 

the recovery of 561. 19s. and 8d. per cent. being the damage? Bar,. 1550. 4 

received by a cargo of wheat on board the Beſcatuen, inſured By, Rep. 507. i 

at and from Lancaſter to Rotterdam : which wheat was | 

valued, by agreement, at 308. per quarter. The policy was 

in the ordinary form. The premium was five guineas per 

cent. and in caſe of lofs, the aſſured to abate 2 per cent. And 

the aſſurers to be free from average under three pounds per 

cent.; unleſs general, or the ſhip tall be fliranled. "The po- 

licy was thus under-written—* N. B. Corn aid fiſh are 

« warranted free from average, unleis general, or the ſhip be 

e ſtranded. Sugar, tobacco, hemp, flax, hides, and ſkins, 

« are warranted free from average under five pounds per 

« cent.; and all other goods free from average under three 

« pounds per cent.; unleis general, or the {hip be ſtranded.”? 

The thip, with her cargo, being wheat belonging to the plain- 

tiffs, ſailed from Lancaſter the 21ft of February, 1760; and on 

the 22d of February met with a violent ſtorm, and was obliged 

to cut away and leave her cable and anchor, for the ſafety of 

the ſhip and cargo z and to run to Liverpool to refit; the ex- 

pence of which refi ting amounted ro 38ʃ. 1 58. per cent. The 

hatches were not opened at Liverpool: but afterwards at Rot- 

terdam, upon unloading the wheat, it appeared that it had 

received damage by the ſaid ſtorm, to the amount of 561, 198. 
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8d. per cent. THE QUESTION was (upon the true con- 
ſtruction and meaning of the words © free from average, un- 
& leſs general, or the ſhip be ſtranded, “ Whether the 


© plaintiffs could, under the circumſtances of this caſe, re- 


& cover in this action, for the damage of '561. 198. 8d. per 
cent?“ (the 381 15s. per cent. not being diſputed). After two 
arguments the caſe was ordered to ſtand over for the opinion 
of the Court.. And Lord MAansFIELD, Ch. J. delivered it 
to the following effect: The counſel for the plaintiff have 
argued “ That the warranty to be free from average ought 
„only to take place, if neither of the two ſpecified events 
ſhould happen: but if either of the two ſpecified events 
« ſhould happen (if either the ſhip ſhould be ſtranded, or 
«© any thing ſhould happen which created a general average), 
e then the warranty to be free from average was thereby diſ- 


Lag 


„charged.“ For it was argued and inſiſted upon, by them, 


that the words were in the natnre of a condition. But they 
are not to be conſtrued as a condition, in the ſenſe that the 
counte! for the plaintiffs would have it underſtood. Policies 
of inſurance, according to their preſent form, are very irre- 
cular and confuſed : an ambiguity ariſes in them from their 
uſing words in different ſenſes; particularly in the uſe of this 
word average. It is ufed to ſignify a contribution to a ge- 
neral loſs: and it is alſo uſed to ſignify a particular partial 
loſs. Sir Henry Spelinan, in his gloſſary, under the word 
averagium, ſays, © It is detrimentum, quod vehendis mercibus 
& accidit ; ut fluxio vini, frumenti corruptio, mercium in tem- 
ce peſtatibus ejectio: quibus adduntur vecturæ ſumptus, & ne- 
« ceſſariæ alie impenſæ. De averagiis merciam e navibus 
« projeftarum, diſiribuendis, vetus habetur ſtatutum, non im- 
ce preſſum, cujus exemplar apud me extat.”” (For my own part, 
] never met with that ſtatute.) Whether it be conſidered in 
one or other of theſe ſenſes, it will not ſerve the turn of the 
plaintifts, in the preſent caſe. For, if it here ſiguifies contri- 
bu:ion, the inſurer is to be free from contributing, unleſs 
where the contribution is general. If it {ignites loſs, then 
plainly it is warranted free from all particular loſſes. The 
inſorer is liable to all loſſes ariſing from the ſhip being ſtrand- 
ed, and in all caſes where there is a general average: but all 
other partial loſſes are excluded by the expreſs terms of the 
policy. The London Aﬀurance Company, do, in all their 
policies, leave out this clauſe about the fhip's being ſtranded ; 
and only fay, „ Free from a:erage unteis general.“ The 
word © unleſs” means the ſame as “ except'“; and is not 
to be conſtrued as a condition, in the ſenſe that ihe counſel 
for the plaintiffs would put upon the word “ condition.“ 
The words * free from average unleſs general,“ can never 
mean to leave the inſurers liable to any particular average. It 
is clear that the plaintiffs ought not to recover; and that the 

| judgment 


Parine Inſurances. 


judgment ought to be for the defendant.— Judgment for the 
defendant. | 


The inſured is entitled to receive as for a total loſs, upon a Da Cola 
mixed policy of inſurance, of a peculiar ſort and valued po-, Firth, 
licy, if a fair one, being within the exception of ſtat. 19 Ge. 2. C pp 
c. 37.—This was an action on the caſe, for 200l. upon an; Zur. 1966. 


indebitatus aſſumpſit, for ſo much money had and received to the 
uſe of the plaintiff, Non aſſumpſit was pleaded; and iſſue 
joined. It was brought by an iNSURER againtt an INSUREE, 
to recover back what he had paid him. At the trial, a caſe 
was referved—the facts were as follow: A policy was un- 
der-written by the plaintiff; being an inſurance upon any of 
the packet-boats that {hould ſail from Liſbon to Falmouth, 
or ſuch other port in England as his majeſty (ſhould direct his 
packets appointed between Liſbon and Englaiid, for one 
whole year, commencing the iſt of October, 1763, and to 
continue to the iſt of October, 1764, incluſive, upon any 
kind of goods and merchandizes whatſoever : and it was 
agreed that the goods and merchandizes ſhould be valued at 
the ſum inſured on ſuch packet-boat, without further proof of 
intereſt than the policy ; and to make no return of premium 
for want of intereſt being on bullion or goods. And in caſe 
of loſs or misfortune, the inſured were to be at liberty to ſue, 
labour, and travel for, in and about the defence, ſafeguard, 
and recovery, of the ſaid goods and merchandizes, or any part 
thereof, without prejudice to the inſurance; to the charges 
whereof the inſurers were to contribute, each one according 
to the rate and quantity of his ſum inſured. The conſideration 
paid by the inſured was 10ol. per cent.; and in caſe of loſs, 
they were to abate nothing. The defendant, Mr. Michael 
Hirth, who was one of the inſured, had an intereſt in bullion 
on board the Hanover packet, being one of the king's 
packets between Liſbon and Falmonth. On the 2d of De- 
cember, 1763, it was totally-loſt off Falmouth, in a voyage 
between Liſbon and Falmouth ; and the loſs was adjuited, in 
writing under the policy, in the words following“ Adjuſted 
« a loſs on this policy at 100l. per cent.; the Hanover packet, 
“Captain Sherborn, being totally loſt at Falmouth. Should 
« any ſalvage hereafter be recovered, the inſured promiſes to 
* . to the inſurers whatever he may ſo recover in ſuch 
« proportion as the ſum inſured bears with the whole in- 
e tereſt. London, 23d of October, 1764, for Richard Se- 
« ward—/Michael Firth,” The inſurer paid the whole mo- 
ney inſured. In April, 1765, the iron trunk, which con- 
tained all the bullion, was fiſhed up ; and thereby all the bul- 
lion recovered, without any loſs or prejudice, and delivered to 
the defendant. The defendant's expence of ſalvage amounted 
to 63]. 8s. 2d. And, deducting that ſum for ſalvage, the nett 
proportion of his ſhare came to 2001. 118. 9d. The plaintiff's 
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proportion thereof, in reſpect of his ſubſcription, amounted 
to 451. 45.; which was paid into court. THE QUESTION 
was, „ Whether the plaintiff upon this cafe was not entitled 
& to recover in this action.“ The Court agre d that this wasa 
policy of a peculiar ſort; and within the exception of the ſta- 
tute of 19 Geo. 2. C. 37. It is a mixed policy; partly, a wager- 
policy; partly, an open one: and it is a valued policy, and 
fairly ſo, without fraud or miſrcpreleniation, Therefore the 
loſs having happened, the inſured is entitled as for a total loſs. 
The inſurer agreed to the value; and is concluded to diſpute 
it. The inſured has received che money as for a total loſs: 
and there is no want of conſcience in retaining it. The 
cifes of Lewis et al. v. Rucker, Hamilton v. Mendes, and 
Goſs et al. v. TFither;—were only + that where the ave- 
« rage-lofs appears before adjuſtment, the under-writer 
& stall pay ouly the real damage.” And the reaſon 18— 
That the inſured mult ſhew the whole cafe, as it then 
ſtood. la the pietent caſe, there was a total lols at the time 
of the adjuſtment. Ihe aJjuſtment in this caſe makes 2 
end of the queſtion. Here is a ſolemn abandonment, and a 10 
hd agreement © that the ſures ſhall be content with ſalvage 
tc in ſuch proportion as the ſum inſured bears to the whole in- 
e tereſt.” There was a total loſs at the time of the adjuſt- 
ment; (wich is the fame as if the damages had been then re- 
covered on an action). Here is no fort of fraud; nor any 
thing that is againſt any law; and to refund more than in that 
proportion would be contrary to the under-writer's own 


agreement. {therefore the net proportion only, in reſpect of 


the plaintiif's ſubſcription, after deduction of {alvage, ovght 
to be returned to him : and that is paid into court.—Poſtea 


to the dete.idaint. 


Burnet v. 
Keningt: n, 

Fa. Ter. 

37 Cco. 3. B. R 
7 1. Rep. 210. 


If an infur. nce be effected on fruit, and the policy contain 
the uſual memorandum, « corn, fruit, &c. warranted free 
from average unleſs general or the ſhip be {tranded,”” and the 
thip be in fact ſtranded in the courſe of the voyage, the under- 
writers are liable for an average lois arifing from the perils of 
the feas, though no part of the lots ariſs from the act of 
ſtronding.— This was an action by the afinred againſt the un- 
der- writer on a policy of inſurance on fruit on board the ſhip 
Commerce at and from Malaga and Velez Malaga to Ply- 
mouth and Portſmouth; in which was contained the uſual 
memorandum, w hereby corn, fiſh, ſalt, fruit, flour, and ſeed, 
were warranted free from average unlefs general or the hip 
thould be ſtranded, &c. The Plaintiff by his declaration 
averred that the (hip et Cail for Malaga on her intended 
voyage, but by the perils of the ſca was ſtranded, bulged, and 
deſtroyed, and the goods on board were w holly loſt to the 
plaintiff, &c. At the trial, the jury found a verdict for the 


_ plaintiff, ſobjeck to the opinion of the Court on the follow- 


ing 
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ing caſe: The plaintiff on the 15th of January, 1795, cauſed 
the aſſurance in queſtion to be made upon a cargo of fruit on 
board the ſhip Commerce. The defendant ſubſcribed the 
ſame for 150l. The plaintiff was intereſted in the cargo 
beyond the amount of the ſum inſured, and the aſſurance 
was effected in his name, and for his benefit. On the goth 
of November, 1794, the ſhip failed with convoy from Ma- 
laga with her cargo conlilting of oranges and lemons to be de- 
livered at Portſmouth and Plymouth, and afterwards parted 
with her convoy in a gale of wind. On the 29th of Ja- 
nuary, 1795, in the courſe of her voyage the arrived off 
Scilly, and between the hours of ſeven and nine on the morn- 
ing of that day ſtruck upon a ſunken rock about three leagues 
and a half from the land of Scilly ; but the did not remain on 
the rock, but in conſequence of the {triking thereon ſeveral 
of her planks were ſtarted, and the water immediately after 
flowed into the hold and over the cargo, and continued to in- 
creaſe in the hold for about three hours and a half. About 
twelve o'clock on the fame day the ſhip was ſtranded upon 
the beach at Scilly. She was ſo ſtranded by the captain un- 
der the directions of a pilot, who had come on board her 
from the ſhore, in order to ſave the ſhip and cargo. The 
ſhip continued ſome time pon the beach, during winc! the 
water again ilowed in and over part of the cargo at'the re- 
turn of the tide. The thip afterwards proceeded on her 
voyage, and arrived at Plymouth on the 24th of February 
following with the greateſt part of her cargo. The cargo of 
fruit was very much damaged, and a {mail part thereof left at 
Scilly, being entirely unfit for uſe, The ſhip received no da- 
mage in conſequence of che ſtranding. The damage the re- 
ceived was entirely from the rock on which the {truck : 
part of the damage the cargo received was occationed by the 
water flowing into the ſhip previous to her being laid on the 
beach, and part was occaſioned by the water that tlowed in 
ſubſequent to the time of her being laid on the beach, But 
the cauſe of the water flowing in aroſe entirely from the ſhip 
ſtriking on the rock, and not from any miſchief done to the 
ſhip by the ſtranding. TAE QUESTIONS were, FIRST, 
Whether the plaintiff were entitled to recover for ail the da- 
mage received by the cargo? It he were, then the verdict was 
to ſtand; oR SECONDLY, Whether the plaintiff were en- 
titled to receive for ſuch part only of the damage as was oc- 
caſioned to the cargo by the water that flowed in ſubtequent 
to the time of the ſhip being laid on the beach ?—ln that cate 
a verdict was to be entered for J. But if the Court 


ſhouid be of opinion that the plaintiff was not entitled to re- 
cover any thing, then a verdict was to be entered for the de- 
fendant. Lord Kenyon, Ch. J. When this queſtion aroſe 

and was judicially decided in 1754, 1 with, if auy doubt _ 
| then 
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then ariſen on the opinion which was then formed by a jury 
of merchants under the directions of Lord Ch. J. Ryder, that 
inſtcad of filently acquieſcing in that deciſion, the defendant 
had reſiſted it by a motion for a new trial, or that alf the un- 
der-writers had corrected the ambiguous terms of this memo- 
randum. But that opinion was acquieſced in by the parties 
to that caule ; and it appears that the great inſurance com- 


panics in Loudon have fince leſt out the words in the memo- 


randum “ unlets the flip be firanded.? The words of this 
hes are in general terms, including all cafes: then comes 
this memorandum, „ corn, filh, ſalt; truit, flour, and ſeed, 
„ wairanted free from average, u leſs general or the thip be 
4% ftranded.” Tlis therefore lets in a. general average; and 
J do not know how to conſtrue the words grammatically, but 
by ſaving that if the ſhip be {trands «a, then it deitroys s the ex- 
Cepiion and lets in the g gene ral w ords of the policy. If a ge- 
neral provition be made in any deed or inſtrument, aud it is 
there ſaid that certain thiaps hill be excepted unleſs another 
thing hippen which gives effect to the general operation of 
the deed, if that _ thing does happen it deſtroys the ex- 


ception altogether. My two opinions that have been referred 
to, the one in he 1 e Tſe, of Bowring v. Einfley (1 1). 
and 
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(1) This was an action upon a policy of aſſurance on ſh on board the 
ſhip Nymphe from Chileur Bay to her port or ports of diſcharge in Eng- 
Und, Trelaud, Po rtugal, Sp un, or Italy, warraated to fail un or before 
the zoth of Septc: ber 7, 1788. The uſual memorandum, by which fiſh, 
&c. was warranted free from average, unicſs general, or the ſhip were 
#ftranded, was added. The ation was brought to recover an average loſs 
ſuſtained by the tith, the {hip having been, as the plainritt alleged, firand- 
ed; that is, he was in tuck a leaky condition that the captain and crew 
thovght it neccflary to run her aihore off Malaga for their own pre- 
ſervation, thi nking.1t would be i impoſſible to get her into port. On the 
defendant it was contended that there was no nec:tlity for running the 
ſhip on thore, but that it had been done with a fraud lent intention. Se- 
condiv, thar ſuppoſing the ſhip to have been _unavoidably firanded, the 
greater part of the damage ſuſtained by the fith was occationed by its hav- 

ing been too long on board and not by any defect in or the ſtrauding of 

the Ep. Lord Ruren, Ch. J. ſummed up thus to the jury. The queſ- 
tion in the cauſe is, W hether a partial average can be recovered ? and this 
in the firſt place depends vpon the opinion you ſhall be of with reſpect to 

the ſhip's having been ſtranded, I think that the ſhip being on ſhore in 
tlie manner the is PESTO to have been would be a ſtranding within 
the weaning of the memorandum. But the doubt 1 is, w hether the running 
her on ſhore was done for the beſt, or in execution of a fraudulent Chg 
ben. The plaintift 's witneſſes ſtate it to have been of neceſſity; but 
on the other hand it appears that there was not any probable ground for 
apprehendivg f. rious danger. There were not more than five inches 
water in the ho'd, aud the Pony were all in order; it Was In open day, 
and but little, wind: however it is for you to decide vpon the whole of tnt 
evidence Whether the captain and the crew acted Lora fide and ran the 
ſhip on ſhore becauſe they really thought the could not ſafely be got into 
Malaga. If you think that they did, thea ariſes a further que ſtion upon 
the 
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and the ather in Neſbitt v. Luſbington, have no weight with 
me as judicial authorities, though I confeſs I have not been 
able to extricate my mind from the reaſoning that led me to 
the concluſion in thoſe caſes. Without enquiring into the 
reaſons for introducing this exception, on the grammatical 
conſtruction of the whole I have no doubt. But let us alſo 


conſider ſome of the caſes decided on this ſubject. That of 


Cantillon v. Ihe Landon Aſſurance Company I take from a 
better authority than that of Magens; I take it from 3 Burr. 
Rep. 1553. as it was cited by Sir F. Norton, who being in 
poſſeſſion of a great portion of nz prius buſineſs at that time 
Was probably counſel in the cauie, and who cited it in the 

preſence. of many perſons who could have corrected him if 
he miſrepreſented it. Sir F. Norton {tated that the ſhip being 
ſtranded (and not merely touching the ground as ſuppoſed 
by Magens), the inſured recovered an average loſs; for (he 
ſaid) Lord Ch. J. Ryder and a ſpecial jury conſidered it as 
a condition, “ and that by the ſhip's being {ſtranded the in- 
« ſurer was let in to claim his whole partial average loſs.” 
Now that is a judicial deciſion on the very point by a ſpecial 
jury of merchants under the directions of a learned judge, 
acquieſced in at the time by every perſon, and the great aſ- 
ſurance companies in London altering the form of their po— 
licies in conſequence of it. Probably the private under- 
writers were aware of it; but they choſe to continue their 
policies in the old form, in order to run away with the 
inſurance buſineſs from the great companies; for if they did 
not intend to be anſwerable for ſuch a loſs, they would have 


altered the terms of this memorandum. Generally ſpeaking, 


if I were bound to decide between the opinions of Lord 
Mansfield and Lord Ch. J. Ryder, perhaps I ſhould be 
guided by the former in preferance to the latter; but what fell 
from him in the caſe of ///on v. Smith was only an obiter 
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the conſtruction of the memorandum at the foot cf the policy. This like 
the policy itſelf muſt be interpreted by the uſage of merchants. [The 
merchants in court here hgnifhed to his lordſhip that there was no'uſage 
upon the ſubject ; the queſtion had not before occurred, and was now 
for his deciſion. ] His lordſhip then obſerved that the general mode of 
conftruing deeds to which there are exceptions, 1s to let the exception 
control the inſtrument as far as the words of it extend and no further; 
and then upon the cafe being taken out of the letter of the exception, the 
deed operates in full force. That agreeably to this rule it ſeemed to him 
that the ſtranding.of the ſhip pur fiſh in the ſame condition as any other 
commodity not mentioned in the memorandum ;z and the under-writexs 
were liable for all damage ſuſtained by it; for otherwiſe there would be 
very confiderable difficulty in aſcertaining how much of the loſs aroſe by 
the perils inſured againſt, and how much by the periſhable nature of the 
commodity, which was the very thing that the memorandum was in- 
tended to prevent. A verdict was given for the defendant upon the 
ground of the ſhip having been run on ſhore fraudulently, | 

98 5 | B b dictum; 
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dictum; and I confeſs it does not bring conviction to my 
mind. With regard to Cocking v. Fraſer, Park on inſur. 22. 
129. it is ſufficient to ſay that there was no ſtranding in that 
caſe: what was there ſaid likewiſe was only an cbiter 
dictum, and I cannot ſubſcribe to the opinion there given; it 
was there ſaid “ if the commodity ſpecitically remains, the 
& under-writer is diſcharged :'* but if fiſh be deteriorated by 
the accident of ſtranding, I take it that the under-writers 
would be anſwerable though the article ſpecifically remained. 
If it had been intended that the under-writers ſhould only be 
anſwerable for the damage that ariſes in conſequence of the 
ſtranding, a ſmall variation of expreſſion would have re- 
moved all r they would have ſaid “ unleſs for loſſes 
& ariſing by ſtranding.” But in the body of the policy they 
have 9 againſt all loſſes from the cauſes there enu- 
merated, which include ſtranding; and then follows this me- 
morandum, the evident meaning of which is * free from 
« average unleſs genera!, or unleſs the ſhip be ſtranded ;” ſo 
that if the ſhip be ſtranded, the inſurers ſay they will be an- 
ſwerable ſor an average loſs. That appears to me to be the 
true ſenſe and the grammatical conſtruction of the policy; 
and thinking ſo, I am bound to give the ſame opinion I for- 
merly pave, not becauſe I gave that opinion before, but becauſe 
Jam convinced by the reaſoning that led to it. ASHHuRST, J. 
This memorandum is certainly couched in doubtful words; 
and that being the caſe, the beſt conſtruction that can be put 
on them is that which will prevent litigation. As it is diffi- 
cult to determine, when the ſhip has been ſtranded, whether 
or not the damage to the cargo aroſe from the ſtranding, or 
how much of the damage was owing to that cauſe, it ſeems 
as if this memorandum were introduced to avoid that enquiry, 
and that when the ſhip has been ſtranded the under-writers 
conſent to aſcribe the loſs to that cauſe. This conſtruction 
will prevent endleſs litigation, and it has already been put on 
the memorandum in the caſes of Cantillon v. The London A 
ſurance Company, and Neſbittv, Luſbington; and ſo well ſatisfied 
2 were the great aſſurance companies with the former of thoſe 
| determinations that they ſtruck theſe words “ or the ſhip be 
& ſtranded” out of their policies in conſequence of it. Then 
| thoſe authorities having decided the point, there is now not 
only no reaſon to ae! them but a very ſtrong reaſon to in- 
duce us to ſupport them, namely, that this conſtruction of the 
policy will tend to prevent litigation. GRosk, J. This is 
. | an aCtion for a loſs by the perils of the ſeas, for which 
: the defendant ſays that he is not anſwerable becauſe it is 
an average loſs on fruit, and that fruit is within the memo- 
randum; but the plaintiff replies that this caſe is within the 
exception, becauſe the ſhip was ſtranded. And that brings it 


to the true conſtruction of the memorandum and of the ex- 
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ception to it, whether the under- writers be or be not liable for 


an average loſs when there is a ſtranding, though no part of 
the loſs ariſe from the ſtranding of the ſhip ? I have had great 


difficulties in bringing my mind to decide this, becauſe the con- 


ſequence of conſidering this as an exception to the memo- 
randum, as the words import, is this, that if a ſhip be ſtranded 
and the cargo ſuffers no damage whatever and afterwards the 
| ſhip mects with bad weather and the cargo ſuſtiins an 

average loſs of go per cent., the under-writers are anſwer- 
able for the whole of that average loſs when it is admitted that 
no part of it happened in conſequence of the ſtranding. Then 
it becomes neceſſary to conſider the words of the policy, the 
intention of the parties in introducing thoſe words, and the 
decided caſes. On the words no doubt can be raiſed; they 
are clear; the inſurers engage that certain articles, of which 
fruit is one, ſhall be free from average except in two caſes, 
one if it be a general average, the other if the ſhip be ſtrand- 
ed: but if either of theſe happen, then thoſe articles are not 
to be free from average. Here the ſhip was ſtranded, and 
then according to the words this caſe comes within one of the 
exceptions. Next let us conſider the reaſon for introducing 
the exception : all the articles there enumerated are of a 
_ periſhable nature; and as it is difficult to aſcertain whether 

any damage happening to them aroſe from the ſtranding or 
from the periſhable nature of the articles, the parties ſeem to 
have agreed that there ſhall be no partial average unleſs the 
thip be ſtranded ; that is, as was ſaid by Lord Kenyon in 
Nejbitt v. Luſbing ton, in order to avoid a difficult enquiry they 
agreed to conſider the loſs to have happened in conſequence 
of the ſtranding. If we were to determine that the aſſured 
could only recover for the loſs that happened by the ſtrand- 
ing, it would introduce all that doubt and difficulty that the 
memorandum intended to remove. Therefore it ſeems to me 
beſt to decide this caſe on the plain import of the words, not- 
withſtanding the abſurdity which I at firſt pointed out will fol- 
low. Beſides, if the parties had intended that the inſurers 
ſhould not be liable to the average loſs unleſs part of the loſs 
happened by the ſtranding, they would have added words to 
this effect . unleſs part of the loſs happen by the ſtranding;”? 
and the omiſſion of ſuch words ſtrongly induces me to deter- 
mine ſtrictly according to the words that are inſerted in the 
memorandum. However this cauſe is not without a prece- 
dent. On examining the caſes that have been cited on both 
ſides, it appears that there is only one decided on the point, 
Cantillon v. Th: London Aſſurance Company; for with regard 


to that of Milſon v. Smith, it is obſervable that the ſhip was 


not ſtranded there. But the caſe of Cantillon v. The London 
Aſſurance Company is the more to be 1elied on, becauſe the 


great aſſurance companies have acted upon it ever ſince. 
28 B b 2 Therefore, 
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Therefore, though 1] ſhould have had great doubts if the 


queſtion hid never been determined, I think it is better to de- 


cide according to the words of the policy, eſpecially as that 


conſtruction is tupported by the above caſe, though it is 
open to the inconvenience to which I at firſt alluded. 


LAWRERNCE, J. Although the jury found that part of the 
damage happened after the ſtranding, it is alſo found as a fact 
that the ſhip received no damage in conſequence of the 
ſtranding; and if the (hip had not been ſtranded, both the 
{hip ani cargo would have been totally loſt, The queſtion 
therefore is, Whether an average lols is payable to any 
amount, however great, from whatever cauſe the loſs may 
arite, if the ſhip happen to be flrande!? Now conſidering 
how extremely inaccurate a policy of infurance is penned, I 
think that too great fire!s ought not to be laid on the preciſe 
words uſed in it. If the exception in the memorandum be 
confined to loffes ariſing from the ſtranding, it muſt be from 
this conſideration, that otherwiſe it would be a temptation to 


the maſter to ſtrand the ſhip, if any trifling damage were done 


to the cargo, to enable the aſſured to recover. On the other 
hand, if nuthing can be recovered from the inſurers but for 
damage ariſing from the ſtranding, it would be the intereſt of 
the malter to deſert the ſhip whenever a ſtranding happened, 
and then there would be a total loſs. However in a caſe 
where the words of the policy are inaccurate, and where 
there are inconveniences attending each conſtruction, if the 
caſe has ever been decided [ think that we ought to be guided 


by it. In the caſe of J/ilſon v. Smith, which was prin- 


cipully relied on for the detendant, Lord /Tansfield ſeemed to 
conſider that the word © unleſs“ did not create a condition; 
but that the meaning of the exception was, that the under- 
writers ſh. uld only be liable for an average loſs in two caſes, 
one where there is a general average, the other where the 
damage arites from the ſtranding. But in ſo conſidering it 
Lord Sansfield went beyond the facts of the caſe then betore 
the Court; for there the queſtion was, Whether the aſſured 
was entitled 40 recover a partial average from the circum- 
ſtance of his being entitled-to recover a general average; now 
the words of the exception ate not warranted free from 
average © unleſs there be a general average, or unleſs the ſhip 
be ſtranded;“ but warranted free from average “ unleſs ge- 
neral, or the ſhip be ſtranded ;”” therefore, as there is a dif- 
ference in the expreſhon of theſe two exceptions, perhaps it 
may be conſidered as a condition as applied to the ſtranding, 
though it be not a condition as applied to the general average. 
If ſo, then there is only one authority in point, that of Can- 


tillon, v. The London Aſſurance Company, in which cafe, ac- 


cording to the report ot it in Burrows, it was conſidered that 
the ſtranding was a condition, and that the under- writers 
were 
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were liable on the happening of that condition. Therefore 
as the very queſtion has been once decided, I think it ought 
to govern our deciſion in this cafe, eſpecially as the queſtion 
ariſes on the conſtruction of an inftrum-nt fo inaccurately 
. penned as a policy of aſſurance.— Poſtea to the plaintiff, 


In an action on a policy of inſurance for an average loſs, Barber 1. 
if the account is ſo complicated that it cannot be adjuſted in of age 


L 5 


court, the jury, by conſent of the parties, may find for a 20 Geo. 3. BR. 
total loſs, the plaintiff ering into a rule tu account upon 1D. 293, 294. 


oath for what part of the inſured property he may recover, In 
this caſe the plaintiff had entered into tuch fule, and it was 
moved for a new trial, on the ground that the evidenc: did 
not go to a total but only to an average lots. The plaintiff 
was a bankrupt, and it was ſaid, as an argument for making 
the rule abſolute, that bis aſhpne's were ot bound, and that 
the rule could not be inforced by attachment againſt them, 
Lord MANSFIELD ſaid, that if the plaintiff, or his aſſignees, 
thould not coraply with the rule by which they undertook to 
account, the defedan might apply to the Court to ſtay exe- 
cution.— Rule diſcharged. 


It was ruled by Lord Mangel, Chief Juſtice, and agreed Newby». Reed, 


to be the courſe of practice, hat upon a double inſurance,” Ter 5 
eo. Z- X. 


Black. 416. 


though the inſured 1s not entitled to two ſatisfactions; vet, 
upon the firſt action he may recover the whole ſum infured, 

and may leave the defendant therein to recover a ratable ſatiſ- 

faction from the other inſurers. 


The aſſured upon a valued policy, are entitled to recover the Montgomery 
whole amount, though part of the cargo only be on board when”: i 
the accident happens, if the reſt be ready to be ſhipped. % Geo. 3. B R. 
This was an action brought by the aſſured on a policy on 4. Rep. 362. 


freight, valued at fifteen hundred pounds: in fact only five 
hundred pounds“ worth of freight was on board when the 
ſhip was driven from her moorings and loſt: but goods to the 
amount of the reſt of the freight were ready to be ſhipped, 
and were lying on the quay tor that purpofe at the time. 
Lord Kenysn, Chief Juftice, before whom the cauſe was 
tried, told the jury, that the queition for their conſideration 
was, Whether this was a mere colourable inſurance and a 
gaming policy, or whether it was a bond fide traniaction ? if 
the latter, the aſſured was entitl-d to recover for the whole 
value in the policy. The jury tound the whole ſum. The 
defendant's counſel obtained a rule for a new trial, which 
he afterwards abandoned, the Court being ſtrongly of opinion 
againſt him. 


Abandonment. 
; | : Mills v. 
A sup and goods being infured for a voyage, if the ip derer 


is taken and recaptured, and after. che recapture the captain, | Geo. 3. B. R 
B b 3 | acting 1 Doug. 231. 
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acting fairly for the benefit of his employers ſells the ſhip 


and cargo, and thereby puts an end to the voyage, the in- 
ſured may abandon and recover as for a total loſs. — This 
was an action on a policy of inſurance on the ſhip the Hope 
and her freight from Montſerrat to London. The plaintiff 
went fur a total loſs. The defendant inſiſted, that he was 
only entitled to recover for an average loſs. The jury 
found a verdict for a total loſs, and upon a motion for a 
new trial the facts of the caſe appeared to be as follows: 
The thip, when proceeding on her voyage, was captured on 
the 23d cf May, by two American privateers, who took the 
captain and all the crew, and part of the cargo, which con- 
ſiſted of ſugars, out of her. The rigging was alſo taken 
away. She was afterwards reiaken, and carried into New 


Tork, where the captain arrived on the 23d of June, and, 


taking poſſeſſion of her, found that part of what had been 
left of the cargo was waſhed orerb. ard, that fifty-ſeven 
hogſheads of what remained were damaged, and that the 
ſhip was leaky, and in ſuch a ſtate that ſhe could not be 
repiired «a ĩthout unloading her entirely. The owners had 
no ſto; chouſes at New Vork, in which the ſugars could have 
been put, while the ſhip was repairing, nor any agent there 
10 dviſe or direct the captain. No Alon were to be had. 
T he only methed he had of paying the ſalvage, which amounted to 
the value of forty hogſheads of ſugar, was by ſale of part of the 
cargo, or the ſhip. The captain did not know of the inſur- 
ance, If he had repaired the ſhip, his expences would have 
exceeded the freight more than 100]. There was an em- 
bargo on all veſſels at New York till the 27th of De- 
cember; and by the deſtination of his ſhip, ſhe was to have 
arrived at London in July. Under theſe circumſtances he 
conſulted with his friends at New Y ork, and reſolved, upon 
their opinion and his own, to ſell the ſhip and cargo, as the 
moſt prudent ſtep for the intereſt of his employers. The 
Cargo was gy ſold and paid for. 'The ſhip was 
alſo contracted for, but the perſon who had agreed to buy 
her ran away, and the captain left her in a . near New 
York and returned to England, where he arrived in the 


Febtuary following, and gave the plaintiff notice of what 


had been done, which was the firſt information he received 
of it, and the plaintiff immediately claimed as for a total loſs 
from the under-writers, and offered to abandon. Lord 
MANSFIELD, wa told the jury, that if they were ſatiſ- 
fied tne captain had done what was beſt for the benefit of 


all concerned, they mult find as for a total loſs, which they 
| accordingly did. And upon the motion for a new trial, the 
unanimous opinion of the Court was delivered by Lord 
MANSFIELD : The great object in every branch of the 
law, but eſpecially in mercantile law, is certainty, and that 
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the grounds of deciſion ſhould be preciſely known. I took 
great pains in delivering the opinion of the Court in the 
caſes of Goſs v. Withers, and Hamilton v. Mendes, And I 
think that from them, the whole law between inſurers aud 
inſured, as to the conſequences of capture and recapture, 
may be collected. On the trial of this cauſe it did not ap- 
pear to me, that there was any queſtion of law, and no caſe 
was aſked for. It was impoſhble to aſk for one till the 
facts were aſcertained ; and when they were, it would have 
been impoſſible to ſtate them in any way, which could have 
left a doubt on the law. It was not contended that a capture 
neceſſarily amounts to a total loſs between inſurer and fired; 
mr, on the ather hand, that on a capture and recapture, there 
may not be a total loſs, though there remain ſome material 
tangible part of the ſhip and cargo. Neither was it contend- 
ed, that the captain has an arburary power by his act, to 
make the loſs either partial or total as he pleaſes. A great 
deal has been ſaid about what the Admiralty could, or 
would have done, in ſuch a caſe, in order to pay the ſalvage. 
As to that, if no owner appeared they would condemn the 
whole; but if they ſaw, from the thip's papers, that there 
was one, they would not. If there were different claimants 
of the ſhip and cargo, they would leave it to them to ſay, 
what part ſhould be ſold, and if they differed in opinion, 
would order the ſale of ſuch part as would be attended with 
the ſmalleſt loſs, But all that is foreign to the preſent gueſ= 
tion, which is ſingly this, Whether the conſequences of the cap- 
ture were ſuch as, notwith/tanding the recapture, occaſioned a 
total obſtruction of the voyage, or only a partial one, as in the 
caſe of Hamilton v. Mendes? In that caſe, and in 6% v. 
TVithers, great ſtreſs was laid on the ſituation of the ſhip 
and cargo, at the time when the inſured had notice at the 
time of the offer to abandon, and at the time when the 
action was brought. No caſes ſay, that the bare exiſtence 
of the hulk of the ſhip prevents the loſs being total. In 
Hamilton v. Mendes it is laid down, that “ if the voyage s 
& loſt, or not worth purſuing, if the ſalvage is high, if 
« further expence is neceſſary, if the inſurer will not at all 
« events undertake to pay that expence, &c. the inſured 
« may abandon, notwithſtanding a recapture,” Here, at 
the time of the capture, there were no hopes of a recovery ; 
no friend's ſhip in fight; no means of reſiſtance; all the 
crew was taken out, and part of the cargo; and the rigging 
alſo taken away. Afterwards the ſhip was retaken, an: 
brought into New Vork. When the was brought there, it 
ſill continued a total loſs, Neither the infured, nor the in- 
ſurers, had any agent in the place. The court of Admiralty 
muſt have proceeded ſecundum æquum & bonum, and might 
have ſold her for the benefit of thoſe concerned. When the 


inſured firſt had notice, and offered io aban lon (which was 
B b when 


Parine Jnlurances. 


when the captain came to England), and when the action 
was brought, it was ſtill a total Joſs, The voyage was 
abandoned, the cargo ſold, and the ſhip left to be fold, The 
only anſwer the defendant makes, or can make to this is, that 
the loſs was total indeed, but that the captain made it fo by 
his improper conduct, for that, on his taking poſſeſſion of 


the ſhip, the loſs became partial, and that he ought to have 


purſued the voyage. But is this defence true in fact? The 
captain, when he came to New York, had no expreſs 


order, but he had an implied authority from boch fides to do 


what was right and fit to be done, as none of them had 
agents in the place; and whatever it was right for him to 


| Rave done, if it had been his own ſhip and cargo, the under- 


writer muſt anſwer for the conſequences of, becaute this is 
within his contract of indemnity. Suppoſe there had been 
no inſurance; what ought the captain to have done? 1. As 
to the cargo, according to the courſe of the voyage, the ſhip 
ſhould have arrived at London in July. On the capture, 
part had been taken ont, ſome was waſhed overboard, 57 
hogſheads damaged, and the whole, from the leakineſs of 
the veſſel, in a periſhable ſtate. There were no ftore- 
houſes, nor could the {hip proceed in the ſtate ſhe was in. 
The crew was gone, ard an embargo laid on tilt December. 
What, thall a cargo which was intended to arrive at London 
in ſuly, be kept in a periſhable ſtate at New York, in a 
leaky veffel, till December? 2. As to the thip, it was cer— 
tainly better to ſell her than bring her to London, There 


was no crew belonging to her, and ſhe had no cargo. 


Even if all the cargo had been left, the expence of repairs 


would have exceeded the freight. If the had beer brought 


home, the expence of bringing her might have been more 
than what the would have fold for in London. It has 
been ſaid, that the damige would not have fallen on the 
onder-writers ; but the argument drawn from thence is a 
fallacy, for that circumſtance goes to determine it to be the 
intereſt of the inſured to abandon the voyage. The point 
is, What did the owner ſuffer by the capture ? and it appears 


that he ſuftered fo much, that it was not worth while to 
purive the voyage. The whole voyage was loſt. As the 


captain did not know of the inſurance, he had no temptation 
to give the turn of the ſcale to one fide or the other. I left 


it to the jury to determine, whether what the captain had 
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done, was for the benefit of the concerned. If they had 
found that it was in words, where would have been the 
queſtion of law ?—Rule diſcharged. 
On a yalved policy the inſured cannot recover more than 
the actual loſs which happened at the time when he choſe 
to abandon. —This was a ſpecial caſe reſerved at Gui:dhall, 
at the fittings there before Lord Mansfield after Michaelmas 


Term, 1760, in an action brought againſt the defendant as 
| one 
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one of the inſurers, upon a policy of inſurance from Vir- 
ginia or Maryland to London, of a $11e called the Selby, 
and of goods and merchandize therein, until ſhe ſhall have 
moored at anchor 24 hours in good fafety. The cafe ſtated 
for the opinion of the Court was as follows : That the ſhip 
Selby, mentioned in the policy, being valued at r200l. and 
the plaintiff having intereſt therein, cauſed the policy in 
queſtion to be made; and the ſme was accordingly made, 
in the name of Fohn Mackintoſh, on behalf and for the uſe 
and benefit of the plaintifl, and which was ſubſcribed by the 
defendant for the ſum of 100]. That the ſhip was, on the 
28th of March, 1760, in good ſafety at Virginia, where the 
took on board 192 hogſheads of tobacco, to be delivered at 
London. That on the faid 28th day of March the departed 
and ſet fail from Virginia for London; and on the 6th day 
of May following, as ſhe was ſailing and proceeding in her 
ſaid voyage, was taken by a French privateer called the 
Aurora of Bayonne, That at the time of the capture, the 
Selby had nine men on board; and the captain of the faid 
privateer took out fix, beſides the captain Dor/di/l; leavin 

only the mate and one man on board. Fhat the "ws 


pet a prize-maſter and ſeveral men on board the ſaid flip 


Selby to carry her to France. That as the French were 
carrying the ſaid ſhip Selby towards France, on the 23d day 
of the ſaid May, ſhe was retaken off Bayonne by the South- 
ampton, an Engliſh man-of-war, and ſent into Plymouth, 
where ſhe arrived the fixth day of June following. That 
the plaintiff living at Hull, as ſoon as he was informed what 
had befallen his ſaid ſhip the Selby, wrote a letter on the 
23d day of June to his agent Fohn Mackintofh, living in 
London, to acquaint the detendant, „That the plaintiff did 
« from henceforth ABANDON to him his intereſt in the 
„ faid ſhip, as to the ſaid one hundred pounds by the de- 
« fendant inſured.” That the ſaid Fohn Mackintsfh, on the 
26th day of the ſaid June, acquainted the defendant with an 
offer to abandon the ſhip: to which the defendant ſaid, 
&« He did not think himſelf bound to take to the ſhip; but was 
& ready to pay the ſalvage and all other loſſes and charges 
« that the plaintiff ſuſtained by the capture.” That upon 
the 19th day of Anguſt the faid ſhip Selby was brought 
into the port of London, by the order of the owners of 
the cargo and the re-captors. That the ſaid ſhip Selby 
ſuſtained no dumage from the capture. That the whole 
cargo of the ſaid ſhip Selby was delivered to the freighters 
at the port of London, who paid the freight to Ben- 
jamin Vaughan, without prejudice. THE QUESTION was, 
« Whether the plaintiff, on the 26th day of June, had a 
„right to ABANDON, and hath a right to recover as for 
% a total loſs?” After two arguments at the bar, THE 
Cover took time to conſider.— AN p Lord MansFIELD, 


"BEE: Ch. J. 
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Ch. * now delivered the e of the Court. The 


plaintiff has averred in his declaration, as the baſis of his 


demand for a total loſs, “that by the capture, the ſhip be- 
& came wholly loſt zo him.” THE GENERAL QUESTION | 
Is, Whether the plaintiff, who at the time of his action 
brought, at the time of his offer to abandon, and at the time 
he was firſt appriſed of any accident having happened, had 
only, in truth, ſuſtained an average loſs, ought to recover 
for a total one? In ſupport of the affirmative, the counſel 
for the plaintiff inſiſted upon the four following points; 
1ſt, That by this capture the n was changed, and 


therefore the loſs total for ever. 2dly, If the property was 


not changed, yet the capture Was a total loſs. 3dly, That 


when the ſhip was brought into Plymouth, particularly on 


the 26th of June, the recoyery was nat ſuch as, in truth, 
changed the totality of the loſs into an average, 4thly, Sup- 
poling it did, yet, the laſs having once been total, a right 
veſled in the inſured to recover the whole upon abandoning ; 
which right could never afterwards be d:ve/ted or taken from 
him by any ſubſequent event. As to the firft print: If the 


change of properly was at all material as between the inſurer 


and inſured, it would not be applicable to the preſent caſe ; 


becauſe, by the marine law received and practiſed in Eng- 


land, there is no change of property, in caſe of a capture, 
before cond:mnation + ard now, by the act of parliament, in 
caſe of a re-capture, the jus poſtliminii continues for ever. 
I know, many writers argue, between the inſurer and in- 


ſured, from the diſtinction, © whether the property was or 


% was not changed by the capture, ſo as to transfer a com- 
« plete right from the enemy to a recaptor or neutral uendee, 
& againſt the former owner.” But arbitrary notions con- 
cerning the change of property by a capture, as between the 
former owner and a re=captor or vendee, ought never to be 
the rule of deciſion, as between the inſurer and inſured upon 
a contract of indemnity, contrary to the real truth of the fact. 


And therefore J agree with the counſel for the plaintiff, 


upon their ſecond point, © that by this capture, while it 
& continued, the ſhip was totally loſt,” though it be ad- 
mitted “that the property, in caſe of a re-capture, never 
« was changed, but returned to the former owner.“ The 
third point depends,' as every queſtion of this kind muſt, 
upon the particular circumſtances. It does not neceſſarily 


follow, that, becauſe there is a re - capture, therefore the lols 


ceaies to be a total. F the voyage is abſolutely loſt, or not 
worth purſuing; F the ſalvage is very high; if further ex- 


pence is neceſſary; if the infurer will not engage, in all 


events, to bear that expence, though it ſhould exceed the 
value, or fail of ſucceſs: under theſe and many other like 
circumſtances, the inſured may diſentangle himſelf and 
abandon, notwith/anding there has been a re-capture. The 
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Guidon, c. 7. ſ. 1. among other deſcriptions of a total loſs, 
where the inſured may abandon, inſtances, & if the damage 
« exceeds half the value of the thing; or if the voyage be loſt ; 
lor ſo diſturbed, that the purſuit of it is not worth the freight.“ 

But in the preſent caſe, the voyage was ſo far from bog 
loſt, that it had only met with a ſhort temporary obſtruction ; 
the ſhip and cargo were both entirely ſafe ; the expence in- 
curred did not amount to zear half the value; and upon the 
26th of June, when the ſhip was at Plymouth, and the offer 
made to abandon, the inſurer undertook to pay all charges and 
expcnces the plaintiff ſhould be put to by the capture. The 
only argument to ſhew that the loſs had not then ceaſed to 
be total, was built upon a miſtaken ſuppoſition, “that the 
ce re- captor had a right to demand a ſale, and to put a /?op 
“ to any further proſecution of the voyage.” But that is 
not fo. The property returned to the plaintiff, pledged to 
the re-capters for one-eighth of the value, as ſalvage for re- 
taking and bringing the ſhip into an Engliſh port. Upon 
paying this, the owner was entitled to reſtitution + the re- 
captor had no right to ſel] the ſhip. If they differed about 
the value, the court of Admiralty would hase ordered a 
commiſſion of appraiſement. In this caſe it was the intereſi 
of the owner of the ſhip, the owners of the cargo, and the 
re- captor, that ſhe ſhould forthwith proceed upon her 
voyage from Plymouth to London. But, had the re-captor 
oppoſed it, or affected delay, the court of Admiralty would 
have made an order for bringing her immediately to London, 
her port of delivery, upon reaſonable terms. Theref.re it is 
moſt clear, that upon the 26th of June the ſhip had ſuſ- 
tained no other loſs by reaſon of the capture, than a Hort 
temporary obſtruction, and a charge which the defendant had 
offered to pay and ſatisfy, This brings the whole to the 
fourth and latt point. The plaintiff's demand is for an in- 
demnity. His action, then, muſt be founded upon the nature 
of his damnification, as it really is, at tne tame the action is 
brought. It is repugnant, upon a contract of indemnity, to 
recover as for a total loſs, when the final event has decided, 
that the damnification, in truth, is an average, or perhaps 0 
loſs at all. Whatever undoes the damnification, in whole 
or in part, muſt operate upon the indemnity in the ſame de- 
gree. It is a contradiCtion in terms, to bring an action for 


indemnity, when, upon the whole event no damage has been 


ſuſtained, This reaſoning is ſo much founded in ſenſe and 
the nature of the thing, that the common law of England 
adopts it (though inclined to ſtrictneſs). The tenant is 
obliged to indemnify his landlord from waſte : but if the 
tenant do, or ſuffer waſte to be done, in hduſes; yet, if he 
repair before any action brought, there hes no action of waile 
againſt him: but he cannot plead “ non fecit vaſtum; but 
the ſpecial matter. The ſpecial matter ſhews, that the in- 
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jury being repaired before the action brought, the plaintiff 
had no cauſe of action: and whatever takes away the cauſe, 
takes away the action. Suppole a ſurety, ſued to judgment; 
and afterwaris, before an action brought, the principal pays 
the debt and colts, and procures ſatisfaction to be acknow- 
ledged upon record: the ſurety can have no action for 
indemnity; becauſe he is indemnified before any action 
brought. If the demand, or cauſe of action, does not ſubſiſt 
at the time the action is brought, the haviag exiſted at any 
former time can 'be.of no avail. - But, in the preſent caſe, 
the notion of a © veſted right in the plaintiff to fue as for a 
« total loſs before the re- capture,“ is f2i9us only, and not 
& founded in truth, For the inſured is not ebliged to 
abandon, in any cafe : he his an e/e7:92, No right can ve 
as jor a total loſs, till he has made that election. He cannot 
elect before advice is received of the lois: and if that advice 
ſhews the peril to be ver, and the thing in ſafety, he can not 
elect at all; b:cauſe he has no right to abandon, when the 
thing is ſafe, Writers upon the marine law are apt to em- 
barraſs general principles, with the poſitive regulations of 
their own country: but they ſeem ali to agree, © that if the 


thing is recovered before the money puid, the intwed can. 


* only be entitled according to the final event.” Rocctus, 
who colleCts the opinions of all the authors before his time, 


and draws concluſions or maxims (ſolutions of queſtions) 


from them, which he calls zotabilia, in the place cited at 
the bar (/. 204. unt. 50.) puts this queſtion -“ Aſſecurator, 
„qui jam ſolvit æſtimationem mereium deperditarum, ſi 
« yoſtea dictz merces appareant, et recuperatæ ſint, an 
* poſht cogere dominum ad accipiendas illas, et ad redden- 
« dim fibi æſtimationem, quam dedit?' "Fhe anſwer is: 
* Diſtingur, Aut merces, vel aliqua pars ipfirom ap- 
“ parcant, & reſtitui poſſint, arte ſolutionem æiſtimationis + et 
& runc tenetur dominus mercium illas recipere, & pro illa 
& parte mercium apparentium /berabitur aflecurator: nam 
« qui tenetur ad certam quantitatem reſpectu cert ſpeciei, 
« dindlo illam, liberatur, ut ibi probatur, Et etiam (an— 
other, perhaps a better), quia contractus aſſecurationis eſt 
conditionalis; fcilicet, i merces deperdantur: x ON autem 
dicuntur deperditæ, fi poſtea reperiantur. Verum ſi merces 
non appareant in itla pri ina bonitate, aliter fit æſtimatio; 
« won in totum, fed prout hinc valent.” Aut vero poſt ſo- 
«< lutam ęſtimationem ab aſſecuratore, compareani merces: 
„ & hinc eit in electione mercium afſccurati, vel recipere 
«© merces, vel retinere pretium.” In the cafe of Spencer v. 
Franco, before Lord Hardwicke at Guildhall in 1735, 
though upon a wager policy, the loſs was held not 
to be total, after the return of the ſhip Prince Fre- 
derick in fafety; though ſhe had been /e:zed and bug kept 
by the king of Spain, in a time of actual war. In _ 
| ; Calc 
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dcaſe of Pole v. Fitzgerald, though upon a wager- policy, the 
majority of the judges and the houſe of lords held there 
was us total loſs, the thip having been reſtored before the end 
of the four months. The preſent attempt is the firſt that ever 
was made to charge the inſurer as for a total lois, upon an 
intereſt-policy, after the thing was recovered. And it is 
ſaid, the judgment in the caſe of G v. Mithers gave rife to 
it. It is admitted, that caſe was no way fimilar. Before 
that action was brought, the whole hip and cargo were 
literally loſt ; at the time of the offer to abandon, a fourth 
of the cargo had been thrown overboard ; the voyage was 
entirely loit ; the remainder of the cargo was fiſh periihing, 
and of no value at Milford Haven, where ine chip was 
brought in; the ſhip ſo thattered, as to want great and ex- 
penſive repairs; the ſalvage was one half, and the infurer 
did not engage to be at any expence ; it did not appear that 
it was worth while to try to fave any thing; and the re- 
captor (though entitled to one half, as well as tne owner of 
the ihip and cargo), left the whole to periſh, rather than be 
at any further trouble or expence. But it is Cid, “ though 
« the caſe was entirely different, ſome part of the reaſoning 
« warranted the propoſition now inferred by the plaintiff 
from it.” The great principle relie! upon was, “ Phat 
« as between the inſurer and inſured, the contract being an 
« indemnity, the truth of the fact ought to be regarded: and 
ce therefore there might be a total loſs by a capture, which 
„ could not operate a change of property; and a re-capture 
& ſhould not relate by fiction (ike the Roman jus poſthiminit } 
« as if the capture had never happened, unlis the loſs was 
* in truth recovered.” This reaſoning proved e converſe, 
that if the thing, in truth, was ſafe, no artiticial reatoning 
ſhall be allowed to ſet up a total loſs. The words quoted at 
the bar were certainly uſed, & That there is no book, an- 
« cient or modern, which does not iay, {hat in caſe of the 
« ſhip being taken, the inſured may demand as fer a tital boſs, 
«and abanden. But the propoſition was applied to the 
ſubject-matter; and is certainly true, provided the capture, 
or the total loſs occaſioned thereby, continue to the time 9 
abandoning and bringing the actin. The caſe then before 
the Court did not make it neceſſary to ſpecify all the reſtrie- 
tons. But I will read to you, verbatim, from my notes of 
the judgment then delivered, what was laid; to prevent any 
inf:rence being drawn beyond the caſe then determined, I 
ſaid: „In queſtions upon policies, the nature of the con- 
„ tract, as an indemnity and nothing elle, is always liberally 
« conlidered. There may be circumſtances under which a 
capture would be but a ſmall temporary hindrance to the 
«« voyage, perhaps none at all: as if a ſhip was taken, and 
in a few days eſcaped entirely, and purſued her ns 
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« There are circumſtances under which it would be deemed 


« an average-loſs: as if a ſhip ſhould be taken, and after- 
4 wards ranſomed.” And in another part, I ſaid “ I know 
« in later times, the privilege of abandoning has been re- 
« ſtrained. But there is no danger in the preſent caſe : the 
& loſs was total at the time it happened: it continued total, 
as to the deſtruction of the voyage; a moiety muſt be paid 
« for ſalvage, beſides other great coſts and expences : what 
could be ſaved of the goods might not be worth the freight, 
4 for ſo much of the voyage as they had gone when they were 
taken: the cargo, from its periſhable nature, muſt have been 
« ſold or thrown away where it was brought in: the ſhip, in 
„ ſo thattered a condition as might make it only worth the 
© materials, to be ſold.''—And more. to the ſame effect. 
From this way of reaſoning, it did by no means follow, that 


if the ſhip and cargo had, by the re-capture, been brought 


fafe to the port of delivery, without having ſuſtained any da- 
mage at ali, that the inſured might abandon. But, without 
dwelling longer upon principles or authorities, the con- 
ſequences of the preſent queſtion are deciſive. It is impoſſi- 


ble that any man ſhould deſire to abandon in a cafe circum- 
ſtanced like the preſent, but for one of two reaſons ; viz. 


either becauſe he has over-valued ; or becauſe the market has 
fallen below the original price. The only reaſons which can 
make it the rk of the party to deſire, are concluſive 

againſt allowing it. It is unjuſt to turn the fall of the 
market upon the inſurer; who has no concern in it, and who 
could never gain by the riſe. And an over- valuation is con- 
trary to the general policy of the marine law; contrary to the 
ſpirit of the act of 19 Geo. 2. ; a temptation to fraud; and a 


ſource of great abuſe : therefore no man ſhould be allowed 


to avail himſelf of having over-valued. If the valuation be 
true, the plaintiff is indemnified by being paid the charge he 
has been put to by the capture. if he has over-valued, he 
will be a gainer if he is permitted to abandon: and he can 
only deſire it, becauſe he has over-valued. This was avowed 
upon the firſt argument: and that very reaſon is concluſive 
againſt its being allowed. The inſurer, by the marine law, 
ought never to pay leſs, upon a contract of indemnity, than 
the value of the loſs: and the inſured ought never to gain 
more. Therefore if there was occaſion to refort to that ar- 
gument, the conſequence of the determination would alone be 
jufficient upon the preſent occation. But, upon principles, 
this action could not be maintained as for a total loſs, if the 
queſtion was to be judged by the ſtricteſt rules of common 
law : much leſs can it be ſupported for a total loſs, as the 
queſtion ought to be decided, by the large principles of the 
marine law, according to the ſubſtantial intent of the con- 
tract, and the real truth of the fact. The daily . | 
: and 
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and property of merchants ought not to depend upon ſubtle- 
ties and niceties ; but upon rules, eaſily learned and eaſily re- 
tained, becauſe they are the dictates of common ſenſe, drawn 
from the truth of the caſe. If the queſtion is to depend upon 
the fact, every man can judge of the nature of the loſs, before 
the money is paid: but if it is to depend upon ſpeculative re- 
finements, from the hw of nations, or the Roman jus po/?lim 
mini concerning the change or re-veſting of property; no 
wonder merchants are in the dark, when doctors have dif- 
tered upon the ſubject, from the beginning, and are not yet 
agreed. To obviate too large an interence being drawn from 
this determination, I defire it may be underſt»od, that the 
point here determined is, That the plaintiff, upon a policy, 
can only recover an indemrity according to the nature of 
« his caſe at the time of the action brought, or (at molt) at 
« the time of his offer to abandon.” We give no opinion, 
how it would be, in caſe the ſhip or goods be reſtored in ſafe» 
ty, between the offer to abandon, _ the action brought; or 
between the commencement of the action, and the verdict. 
And particularly I defire, that no inference may be drawn, 
that in caſe the ſhip or goods ſhould be reſtored after the 
money paid as for a total loſs, the inſurer could compel the 
cc inſured to refund the money, and take the ſhip or goods ;*? 
that caſe is totally different from the preſent, and depends, 
throughout, upon different reaſons and principles. Here, the 
event had fixed the loſs to be an average only, before the 
action brought; before the offer to abandon ; and before the 
plaintiff had notice of any accident; conſequently before he 
could make an election. Therefore, under theſe circum» 
ſtances, we are of opinion, „that he cannot recover for a 
total, but for an average loſs only; the quantity of which 
is eſtimated and aſcertained by the jury.— The judgment 
muſt be entered up as for the average-loſs ſtated in the caſe, 
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Owners of ſhips are not entitled to abandon, unleſs at ſome Cazalet er at. 
period of the 2 there has been a total loſs. And where z. St. Barbe, 


the jury have foun 
perils of the ſea, the Court are precluded from ſaying chere 
has been a total loſs.-— This was an action on a policy of in- 
ſurance upon the ſhip Friendſhip from Wyberg to Lynn, 
ſubſcribed by the defendant for the ſum of 1601. at two gui- 
neas per cent. The defendant pleaded a tender of 48]. which 
ſum was paid into court. On the trial of the caule the fol- 
lowing caſe was reſerved for the opinion of the Court: © The 
„ defendant under-wrote the policy. The damages ſuſtained 
« by the ſhip in the voyage inſured do not exceed 48). per 
© cent. which ſum the defendant hath paid into court. When 
« the ſhip arrived at the port of Lynn ſhe was not worth re- 
« pairing.” THE QUESTION was, WHETHER the plain- 


tiffs had a right to abandon ? And two points were _— 
| irſt, 


only an average loſs occaſioned by thee Gde. 2. R. R. 
1 Ter. Reh. 187. 
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Firſt, That though a ſhip has gained her deſtined port, yet, 
if upon her arrival, ſhe is ſo much damaged as to be unfit for 
future ſervice, and not worth repairing, the inſured may 
abandon, as in caſe of a total loſs. Secondly, That under the 
circumſtances of this caſe the plaintiffs had a right to abandon 
as for a total loſs. WILLESõ, J. The queſtion is, Whether 
under theſe circumſtances the plaintiff had a right to aban« 
don; or, in other words, whether the plaintiff can turn 
a partial into a total loſs ? Ihe finding of the jury in chis caſe 
determines the queſtion, becauſe it is expreſsly found that the 
damage did not exceed 48]. per cent. The caſe then ſtates 
that the ſhip was not worth repairing, but no mention is made 
of what was her real worth; fo that the remaining materials 
of the ſhip, it ſold, may make up the difference between 
481. and 100l. per cent. There has b:enno lots either of the 
ſhip or of the voyage; but, being an old ſhip, the ſuffered ſo 
much that ſhe was not worth repairing. I cannot now de- 
termine that there has been a total loſs, when the jury have 
already ſaid that there was only a loſs of 481: per cent. 
ASHHURST, J. The facts found in this caſe preclude any 
queſtion, whether this can be conſtrued to be a total loſs, If 
the inſureis ſhould be held liable here, it would be making 
them inſure the goodneſs of the ſhip; aud if the owners can 
recover as for a total loſs/in this caſe, they might equally have 
recovered on account of the bad condition of the veſſel, though 
the had not received much damage at ſea. It is not ſtated that 
this ſhip received her death's wound in the courſe of her 
voyage. When ſhe came into port it was found that ſhe was 
not worth repairing; but nz conſtat that if the had not re- 


. ceived any damage during her voyage, the would have been 


worth repairing. And though the veſſel was not in a ſound 
ſtate, yet ſhe had arrived in ſaſety twenty-four hours; and 
the jury having exactly defined what degree of damage ſhe had 


ſuſtained, we cannot ſay that the plaintiffs ought to recover 


any more. BULLER, J. Nothing can be better eſtabliſhed 
than that the owner oi a ſhip can only abandon in the caie of 
a total loſs. But there is no juſtance where the owner can 
abandon, unleſs at ſome period or other ot the voyage there. 
has been a total loſs. No tuch event has happened here: for 


the jury have expreſsly found that the loſs amounted only to 


481. per cent. Even allowing total loſs to be a technical ex- 
preſſion, yet the manner in which the plaintiff's counſel have 
ſtated it is rather too broad. It has been ſaid, that the in- 
ſurance muſt be taken to be on the ſhip as well as on the 
voyage: but the true way of conſidering it is this, it is an in- 
ſurance on the ſhip for the voyage. If either the ſhip or the 
voyage be loſt, that is a total loſs; but here neither is loſt. 
The cafe of Hamilton and Mendez is decifive, —Judgment 
for the defendant. e | 
il A policy 
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A policy of aſſurance on a ſhip and ſtores © at and from gh e. Edie, 


« a port” in a foreign country, in the common form againſt Mic. Ter. 
36 Geo. 3 BR. 
6 Jer, Rep. 413» 


arreſts of princes, people, &c. extends to an embargo laid on 
by the government of that country in the loading port. Aud 
if the embargo continue, the aſſured may abandon and re- 
cover as for a total loſs. This action was brought to recover 
a loſs upon three ſeveral policies of inſurance, under-written 
by the defendant in November, 1792 : the firſt for 1col. on 
one half the Adelaide, her ſtores, boats, proviſions, and fi ſh- 
ing materials, valued at 1000l.; the ſecond for 1091. on one 
half the Adele, her ſtores, boats, proviſions, and fiſhing 
materials, valued at 1200]. ; and the laſt for 1 50l. on one half 
the Victor, her ſtores, boats, fiſhing materials, valued 
ar |. The inſurance both upon the Adelaide and Victor 
was at and from POrient, upon the Adele at and from and 
after her arrival at POrient; and on each of the three to all 
ports, ſeas, and places whatever beyond and on this tide the 
capes of Good Hope and Horn on the ſouthern whale and 
ſeal fiſhery and trade, and until the ſhip's ſafe arrival back ac 
Orient, with liberty to trade or take freight without prej u- 
dice to the inſurance, at a premium of To guineas per cent. 
ſubjeCt to a return of 3]. per cent. if the ſhips ſhould arrive 
back at POrient within fourteen months from the time of 
ſailing. The policies were in the uſual printed form; in- 
ſuring (amongſt other perils) againſt arreſis, reſtraints, and 
detainments, of all kings, princes, and people, of what nation, con- 
dition, or quality ſoeuer, and againit all other perils, loſſes, and 
misfortunes that ſhould come to the hurt, detriment, or da- 
mage of the ſaid ſhips. The declaration ſtated the loſſes to 
have happened by the ſhips and their ſtores, boats, &c. being 
by the authority of certain perſons exerciſing the powers of 
government there (that is, at Port Louis with reſpect to the 


Adelaide, and at POrient with reſpect to the two others), ar- 


reſted and reſtrained from further proſecuting their voyages; 
and that they had from thence hitherto been detained and pre- 
vented therefrom under and by virtue of ſuch reſtraiut. The 
defendant pleaded the general iſſue, and paid the premiums 
into court. On the trial of the cauſe the jury found a verdict 
for the plaintiff, ſubject to the opinion of this Court on the 
following cate. The defendant ſubſcribed the policies on the 
ſhips Adelaide, Victor, and Adele, in the declaration men- 
tioned. The policies were effected by Gairn, Young, and Co. 
agents for the plaintitF in purſuance of orders for that purpoſe. 
The plaintiff and F. J. Berard, of Orient, in France, had 
each a halt-concern and intereſt in the ſhips and their ſtores; 
and the plaintiff's intereſt in the Victor where the policy is 
not a valued one exceeded the money inſured upon it. The 


Adelaide failed from the port of POrient on the voyage in- 


ſured on the 27th of January, 1793, and through ſtreſs of 
Vor. IV, . a Cc FE weather 
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weather returned back, and put into port Louis, diftant 
about two miles from Orient. Whilſt ſhe was lying at 
port Louis, and whillt the ſhips Victor and Adele were pro- 
aring for the voyages in the policies mentioned, and before 
the uſual and ae AA paſſports and clearances for the two 
laſt ſhips were obtained, viz. on the 5th of February, 1793, 
an embargo was laid on all French veſſels in the poits 
of POrjent and Louis by the judge of the admiralty court at 
FPOrient, by virtue of and in obedience to a letter received by 
him from the miniſter of the French marine dated Paris, the 
37 of January, 1793. The ſhip Adelaide was on the 12th 
of February brought by the order of 7.5, Berard and the 
laintiff from port Louis to POrient, and ſuch part of the 
ſtores of the ſaid veſſel as was periſhable was fold at POrient 


by virtue of an order afterwards obtained for that purpoſe by 


the plaintiff and J. J. Berard from the commercial court of 


Orient. And the three veſſels and the remainder of the 


ſtores now remain at POrient. The Adele and Victor were 
ready for ſca when the embargo arrived. The Adele had 
nile her coppering about the middle of January; and her 
water and boats were on board, and "AY thing elſe provided 
for the voyage and in the magazines. Every thing (except 
proviſions and ſome trifling ſtores) was on board the Adele 
and Victor, and thoſe proviſions and ftores were actually 
provided and in the magazine cloſe to the ſea, and the crews 
were provided and had ſigned their names to the muſter roll 
revious to the embargo. When the ſhips were ſtopped by 
he embargo, and the mariners ſaw no proſpect of getting out 
upon their deſtined voyages, they left the ſhips. The Adele 
and Victor had entered outwards for the voyages inſured be- 
fore the embargo came. The embargo alone prevented the 
ſhips ſailing, as in conſequence thereof the clearances and 


_ paſſports were not granted. The embargo remained in force 


upon all ſhips in the port of VOrient and port Louis till the 
180 of March, 1793, and has «ever ſince that time continued 
in force upon all thips deſtined tor long voyages; and no ſhips 
have been yet permitted to fail but ſuch as were employed in 
the ſervice of the government, or ſuch as were engaged upon 
ſhort coaſting voyages. The ſtores continued to be put on 
board until the 11th of February ; notice of abandonment was 
given to the under-writers on the 26th of February, 1793, and 


| a total loſs claimed by the infured ; nd the like notice and 


claim were repeated in Auguſt, 1793. The plaintiff offered 
to ſell the ſhips, and make the moſt of the property for the 
benefit of the inſurers. The plaintiff 1s a native of the iſland 
of Nantucket, in North America, and formerly reſided for 
ſeveral years in London, but for ſome years previous to the 
anſurances in queſtion the plaintiff dwelt at POrient, in 
F rance, and was Jointly concerned in the ſouthern whale 
. 1” ..  _ 4athery 


Parine Juſurances. 


fiſhery with Mr. Berard, who is a native of France, reſident 
at POrient, and whoſe intereſt in the thips was inſured by ſe- 

arate policies effected by Herries and Co. his ſeparate agents. 

he plaintiff ſhortly before making his inſur+nces came to 
England, and returned to France previous to the commence- 
ment of hoſtilities with Grear Britain, and having remained 
there about four months returned again to England, and has 
reſided in England ever ſince. It was argued for the plain- 
tiff, Firſt, That the plaintiff being a neutral ſubject has a 
right to recover his ſeparate ſhare inſured againſt the under- 
writer, although connected in trade with a ſubject of France; 
and theretore does not fall within the prohibition which has 
been laid down by the Court in ſeveral late caſes (1). Se- 
condly, That the loſs fell expreſsly within the words of the 
policy by which the ſhip is inſured “ at and from POrient, 
« againſt the arreſt and detainment of princes, &c.“ And THE 
QuEesTION was, Whether a detainment in the loading port 
is an exception implied in the nature of the contract? Lord 
Kenyon, Ch. |. The plaintiff in this caſe is not under any 
diſability to ſue in an Engliſh court of juſtice ; he is not an 
alien enemy, but a native of America, now refident in this 
country; and being the owner of a moiety of certain ſhips 
in a port of France, applied to ſome under-writeis in this 
country to inſure that property; the policies were effected, 
by which the under-writers engaged to indemnity him againſt 
certain enumerated perils, among which is that of & arreſts, 


« reſtraints, and detainments, of all kings, princes, and peo- 


& ple, of what nation, condition, or quality ſoever;“ and the 
inſurance is © at and from POrient.” The ſhips which 
were in the port of POrient at the time of the inſurance have 


been detained there ever ſince, two or three years; on which 


the plaintiff ſays that he has loſt his voyage and the uſe of his 
ſhips, and he deſires to abandon to the under-writer, and to 
recover as for a total loſs. He is now told that detention is 
not within the riſks of the policy: but this anſwer is built on 
artificial reaſoning only. Without being incumbered with 
foreign ordinances and foreign books, I am utterly at a loſs 
to conceive where the difficulty lies. The plaintiff has in fact 
loſt the voyage; the ſhips have been detained either by kings, 
princes, or people, the governing power of the country where 
ſhe is; and the plaintiff now applies under the contract of 
indemnity made with the defendant to recover a ſatiſ- 
faction for the injury which he has actually received. In 
Goſs v. Withers, 2 Bur. 696. Lord MansFIELD faid 
that the aſſured may abandon and recover as for a total 
loſs in the caſe of an arreſt en an embargo by a prince not 


Mi. 


(1) Brandon v. Nißbiit, ante, vol. I. 570. Briflow v. Towers, ante, 
vol. I. p. 571. 
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an enemy. It ſeems therefore iinpoſſible to decide this cafe in 
ta vour of the deſendant in oppoſition to all theſe authorities, 
and to the plain and obvious meaning of the words of the po- 
licy. "The defendant's argument would extend much beyond 
this preciſe caſe z for according to that if a ſhip were load- 
ing in a foreign port and captured there as a prize on a de- 
claration of war, the under-writers would not be reſponſible; 
which is abluid: many other inſtances of the ſame kind 
might be put, to ſhew the fallacy of that argument. The 
words of the policy are in favour of the plaintiff; and the 


opinions of eminent lawyers in this country and of foreign 


writers all lead to the ſame concluſion, namely, that this 1s a 
loſs within the meaning of the policy, which extends to loſſes 
in general, and without exception, in the loading port; and 


thefcfore the defendant is bound to make good that loſs. 


ASHHURST J. The very words of the policy are ſufficiently 
extenſive to include this caſe; and the parties muſt be 
governed by dir general meaning, unleſs they can ſhew 
lome law or {ome uſage to reſtrain their general operation. 
GRrosE J. It has been argued, on behalf of the defendant, 
that an einbargo at the loading port is not a riſł within the 
meaning of the policy; in an{wer to which I refer to the 
words of the policy, which are © at and from.” The 
eee by the aſſurer too is againſt arreſts, reſtraints, 

etainments, by Kings, princes, and people; and that, 
which has happened in this caſe, comes directly within 
the words and meaning of the policy. If ſo, then let us con- 
ſider what there is on the ſcore of policy and good ſenſe to 
prevent the plaintiff's recovering. It has been ſaid, that the 
words of the policy are levelled at the hoſtile operations of a 
foreign ſtate : but the plaintiff is in this reſpect in the ſame 
ſituation as an Engliſhman; and France, as far as reſpects 
him, is a foreign ſtate; and it might equally be contended by 
the defendant that a capture by a 3 ſhip would not have 
been protected by this inſurance. Then it was ſaid that the 
plaintiff ought not to recover becauſe he was entided to an in- 
demnity by the ſtate of France: but if the fact were ſo, it 
would be no anſwer to an action on this contract. Laſtly, it 
was argued that there was no loſs on the ſubject- matter of the 
infurance, and that therefore the plaintiff could not abandon: 
the fame anſwer may ſuffice for both theſe points; the fact is 
againſt them, for it is ſtated that the ſhip has been detained in 
port two or thiee years; and the paſſage cited from Gy v. 


lithers ſeems deciſive on this head. There Lord Mansfield 


{aid & I cannot find a tingle book ancient or modern, which 
does not ſay that, in cate of the thip being taken, the in- 


„ ſured may demand as tor a total loſs and abandon.”? And 


his lordihip's reaſoning particularly applies to the facts of this 
caſe; © and what proves the propoſition molt ſtrongly is that 
by the general law he may abandon in the caſe merely of an 

. « arreſt 
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arreſt on an embargo by a prince not an enemy.“ Now 
that paſſage ſeems to prove all the points neceſſary to be eſta- 
bliſhed by the plaintiff in this caſe, except that it does not ex- 
preſsly mention an embargo at the loading port: but that is 
(I think) equivalent to a loſs in any other place, it being 
equally within the words and meaning of the policy. Law- 
RENCE J. Four objections have been taken on the part of the 
detendant; 1ſt, It was contended that an embargo at the 
loading port is not a riſk within the meaning of the policy ; 
2dly, If it be, that an inſurance on the ſhip will not cover 
this loſs ; 3dly, That the particular ſituation of the parties 
will prevent the plaintiff's recovery, becauſe he cannot 
abandon the ſhip ſo as to enable him to call on the under- 
writers; and Athly, That the plaintiff ought not to be per- 
mitted to recover, on the principle on which the caſe of 
Feoſter v. Thackeray was determined. With regard to the 
firſt, undoubtedly the terms of the policy are ſufficienly large 
to extend to this caſe; and therefore the defendant ſhould not 
content himſelf with ſaying that there is no determination in 
which it has been held that the common policy extends to this 


loſs; it was incumbent on him to produce ſome caſe wherein 


it was decided that this did not come within the policy: but 


it is admitted that there is no ſuch deciſion. Then as the 


words of the policy are large enough to cover this demand, 
and as according to the opinions of the riters on this ſubject 


thoſe words are uſed in their general ſignification, there is no 


reaſon why they ſhould not have that effect, and why the de- 
fendant ſhould not be anſwerable to the plaintiff. In ſupport 
of the ſecond objeCtion, Robertſon v. Ewer, ante, p. 270, has been 
relied on: but that caſe does not apply to the preſent; for that was 
an inſurance on the ſhip, and the only point determined was 
that the policy did not include ſeamen's wages or proviſions. 
But here the policy is on the ſhip, boats, ſtores, proviſions, 
and fithing tackle, which are all loft to tne plaintiff. And if 
the voyage be defeated, it is the ſame thing for this purpoſe 
as if the ſhip be loſt; it was ſo ſaid in Goſs v. Withers. The 
third objection is equally deſtitute of foundation, becauſe the 
plaintitt is as much in a ſituation to entitle him to abandon as 
in the caſe of a capture by an enemy. As to the laſt 
objection, that it will be impolicic to enforce this contract, 


becauſe by this mean we ſhall be indemnifying the ſubjects of 


France, for that this muſt be conſidered equal to an in- 
ſurance on enemy's property; it muſt be remembered that 
this action is brought by a neutral, not by a Frenchman; had 


it been brought by a Frenchman, the caſes of Brandon v. 


Neſbit and Briftow v. Towers would have furniſhed a deciſive 
aniwer to it. Both thoſe caſes are not applicable here; and 
the conſequence of allowing this objection would be that it 
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would be illegal to infure the property of a neutral in a foreign 
port. And as to this being againſt the policy of other 
countries, we cannot take that into conſideration ; in a eaſe 
reported in Cowper (1), Lord Mansfield ſaid one country 
does not take notice of the policy or revenue laws of 
another. Poſtea to the plaintiff, 

When the affured receive intelligence of ſuch a loſs as 
entitles them to abandon, they muſt make their election in 


27 Geo 3. B. R. the firſt inſtance; and if they abandon, they muſt give the 
1 Jer, Rep. 608. under-writers notice in a reaſonable time, otherwiſe they 


waive their right to abandon, and can only recover as for an 
average loſs. -)n a motion for a new trial in an action on 
a policy of inſurance on goods on board the ſhip Lady 


Mansfield “ from Jamaica to London;“ and in which the 


defendant had paid into court a ſum of money on account 
of an average loſs; the following facts were reported: 
the ſhip was captured in the courfe of her voyage by an 


American privateer, and a few days afterwards the- captor, 


having ſtripped her of her ſtores, and part of her rigging, 
and having taken out ſome of the hands, ſet her at liberty. 
There was a clauſe in the policy to exempt the under- 


Writers from average loſſes under 30. per cent. And the part 


of her cargo taken out did not amount to that ſym. In 
conſequence of this loſs of part of the crew, it became im- 
poſſible for the ſhip to purfue her voyage, and the was 
obliged to bear away to Charles Town, where ſhe arrived 
on the 18th of February, 1782. She was there put into the 
hands of one Cruden, who was a part owner in the ſhip, 
and had likewiſe been engaged with one of the plaintiffs in 
former tranſactions. Craden in June, 1782, fold the cargo 
and received the whole profits of the ſale, but remitted home 


no part of them, In his books he had given the under- 


writers credit for the amount. At the time of the ſale he 
was in bad circumſtances, and afterwards became inſolvent, 
In June, 1783, Cruden came to England, and feveral applica- 
tions were made to him on the part of the plaintiffs by Abel, 
who had concerns with the plaintiffs as well as with Cruden, 
and who ſaid at the trial, that the plaintiffs had looked to 
Cruden for payment for two or three years; during all 
which time no notice of abandonment had been given by the 
plaintiffs to the under-writers, The judge then ſtated, that 
THE FIRST QUESTION Which had been mede was, Whether 
the plaintitfs were entitled to recover as for a total loſs ? 
And as to this he 1was of opinien, that as ther had been a cap- 
ture which for a time had occaſioned a total loſs, the owners had 
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the option to abandon or not as they pleaſed; but if they choſe 
to abandon, they ought to have done it immediately upon receiving 
intelligence of the loſs ; and that as they had not done ſo, but 
had tl:oked to Cruden as their agent for payment, he was of 
opinion that they had waived their right to abandon, and could 
only recover as jor an average loſs. Another queſtion was 
then made, how far the plaintiffs were entitled to an average 


loſs above the ſum paid into court, which amounted to the 


difference hetween the produce of the ſales at Charles Town 
and the invoice? As to which, the plaintiffs contended that 
they were entitied to recover from the under-writers a 
charge of 5l. per cent. commiſſion on ſelling at Charles 
Town, and 51. per cent. more for remitting. That it had been 
referred to one of the jurymen to conſider what was due for 
average, who had awarded that nothing was due.—ASH- 
nvRsT, J. Two queſtions have been made in this caſe. 
iſt, Whether the plaintiffs are entitled, under theſe circum- 
ftances, to recover as for a total loſs? Secondly, Whether, 
under the reference to the arbitrator, he has done right in 
awarding that nothing is due to the plaintiffs? As to the 
firſt, I apprehend that the general rule is, that where any 
part of the property inſured has been ſaved, the aſſured can- 
not recover as for a total loſs, unleſs he make his election to 
abaadon, and give reaſonable notice to the under-writer of 
his intention. But it is contended, that the aſſured never 
waive their right to abandon, while they are managing in 
the beſt manner they can for the benefit of all concerned ; 
and that argument is grounded on the common clauſe in- 
ſerted in every policy, whereby he is authorized © to ſue, 
& labour, and travail, without prejudice to the inſurance.” 
Now this clauſe does not in my apprehenſion warrant the 
poſition in ſo large an extent as it is contended for. It 
ſeems to me that the meaning of that clauſe is, that till the 
tured have been informed of what has happened, and have 
had an opportunity of exerciling their own judgment, no 
act done by the maſter ſhall p ejudice their right of 
ment. And that is reaſon:ble; beeaufe, in general, the 
parties live in this country, and the loſs may happen at a 
eat diſtance, ſo that they cannot exerciſe their judgment 
immediately; it is therefore neceſſary that the maſter, who 
is on the ſpat, ſhould do the beſt he can, But I think that 
the aſſured are bound to decide, and ſignify their election to 
the under-writers, whether they will abandon or not, the firſt 
opportunity ; and for this reaſon; that though the perſon, 
who takes upon him to act on the occaſion for the benefit 
of all concerned, is not the agent of the aſſured, yet if, upon 
receiving notice of the loſs, they do not elect to abandon to 
the under-writers, then they 12 the acts of ſuch perſon. 
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and make him their agent. This is ſomething like the no- 
tice which is neceſſary to be given to the drawer of a bill of 
exchange, in caſe of non- payment, which if the holder omit 
to do, he is conſidered as giving credit to the acceptor, and 
therefore the loſs, if any, muſt fall on him. There may be 
caſes where the previous aCts of the maſter may not make 
him the agent of either party, and he only acts in common 
for them both, till notice is received by the parties at home. 
If after ſuch notice he is continued in his agency, he be- 
comes the agent of the pany by whom he is ſo confirmed; 
but he cannot be conſidered as the agent for the under- 
writers, till notice has been given to them, and they have 
had an opportunity of exerciſing their diſcretion, whether 
they will or will not continue him; though, til! notice of 
the loſs was firſt received by the aſſured, the property con- 
tinued at the riſk of the under-writers, Here it is plain, 
that during the courſe of near thiee years Cruden was con- 


ſidered by the aſſured as their agent; credit was given to 
y = 8 


him in that character; frequent applications were made to 
him for payment; and till his inſolvency, there was no ap- 
pearance of any intention to diſown him; that was the firſt 
moment when the aſſured thought of abandoning. As to 
the ſecond ground of objection : the reterence to the arbi- 
trator was to determine what was due for average. Now, 
ſuppoſing that, inſtead of ſaying that nothing was due, he 
had faid that 41. 5s. per cent. was due; it could not have 
been contended that he had done wrong. This is preciſely 
tlie ſame thing; for ſo much has already been paid into 
court; and there is nothing more due. This is right in ſub. 
ſtance; aid there ſeems to be no ground for the Court to 
grant a new trial for this inaccuracy in point of form; eſ- 
pecially when they ſee that ſtrict juſtice has been done 


between the parties —BuLLER, J. agreed. The only queſ- 


tion which is of general conſequence 1s, Whether the 
owners are entitled to recover as for a total loſs? It is true 
that the owners are not bound to abandon ; there never was 
a caſe which. determined that they were; on the contrary, 
all the caſes have ſaid that where thay are entitled to aban- 
don, if any part of the property exiſts, they have the option 
whether they will abandon it or not. A total loſs is of two 


forts: one, where in fact the whole of the property periſhes ; 
the other, where the property exiſts, but the voyage is loſt, 


or the expence of purſuing it exceeds the benefit ariſing 


from it. I am of the ſame opinion with my brother 4/þ- 


Aurſt, that, where the voyage is loſt, but the property is 
ſaved, the owners have an option to abandon ; but that un- 
leſs they do elect to abandon, it is only an average loſs. 
Whether many years ago it might not have been wiſer for 
the courts to have determined that the owners ſhould not in 
N any 
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any caſe abandon where the property did exiſt, is not for 
our conſideration. About the year 1745 that queſtion was 
determined after much deliberation; but ſtill unleſs the 
owners do ſome act, ſignitying their intention to abandon, 
it is only a partial loſs. Then the only point to be con- 
ſidered is, whether this doctrine will be productive of any 
uncertainty-? If it would, that would be a ſufficient reaſon 
in a new cafe for not adopting it. But, in my opinion, a 
contrary deciſion would be productive of infinite uncer- 
tainty. For it would leave open a very vague queſtion, 
namely, what time the aſſured ſhould be allowed to aban- 
don. If it can extend to three years, there is no reaſon why 
it ſhould not to a much Jonger period. But no uncertainty 
can follow from this determination; for our opinion is, that 
when the account of a loſs has reached the aſſured, they 
mult make their election whether they will abandoi or not; 
if they do, they muſt give notice of their intention to the 
under- writers within a reaſonable time. If they act other- 
wiſe, they cannot be permitted at any ſubſequent period to 
change the partial into a total loſs. The Court then ob- 
ſerved, that, as a verdict had been entered under a miſtake, 
it muſt be altered, and a nonſuit entered. 
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Where repairs are ordered by the under-writers, for the Da Cofta a. 
Newnham, 


payment of which a bottomry bond is given, and they refuſe p. 
to pay it on the arrival of the ſhip, in conſequence of which ag 6 
the ſhip is ſold, they are liable for all the damage which ac- 2 Ter. Rep, 407. 


crues to the owner in conſequence of that refuſal. On the 
trial of an action brought againit one of the under-writers 
of a ſhip from Leghorn to London, with liberty to touch at 
Nice; the jury found a verdict of 621. 198. which, together 
with 151. 10s. paid into court by the defendant, they cal- 
culated as the average loſs per cent. which the plaintiff was 
entitled to, under ihe circumſtances of the caſe. On a mo- 
tion for a new trial, Buller, J. reported the facts to be, 


that the ſhip inſured met with an accident in the courſe of 


her voyage from Leghorn to London, and was obliged to 
put into Nice to repair. Advice thereof was tranſmitted to 
the owner (the plaintiff), and that it was neceflary to un- 
load the veſſel, and that a contid-rable expence muſt be in- 
curred, I his account was communicated by him to the 


under-writers, at the ſame time that he exprefled his deſire 


to abandon : an altercation aroſe between them upon this 
ſubject; he being deſirous of abandoning altogether, and 
they inſiſting upon the veſſel's being repaired, and telling 
him to pay the tradeſmen's bills. He conſented at laſt, 
however, that the repairs ſhould be done, but refuſed to ad- 
vance any money ; in conſequence of which it became ne- 
ceſſary to take up a large ſum on a bottomry bond, wich 
was accordingly done. Before the repairs were begun the 
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crew were diſcharged, and ſeveral of them were aſterwards 
hired at different times at ſo much per diam to aſſiſt in the work. 
The ſhip was refitted, and reſumed her voyage, and gained 
freight afterwards, When the arrived at her port of diſ- 
charge, application was made to the under-writers to take up 
the reſpondentia bond, which they refuſed to do; and there- 
fore the veſſcl was obliged to be fold in order to ſatisfy that 
debt: fo that the never was in the free poſſeſhon of the 
plaintiff again. The amount of the reſpondentia bond, to- 
gether with the intereſt due, was 6781, and the ſhip fold for 


6000 guineas, Under theſe circumitances, Buller, J. ſtated 


that it had been agreed at the trial, and he had ſo ſtated it to 
the jury, that there had not been a total loſs at Nice; for 
though the plaintiff had offered and was entitled to abandon, 
yet in truth he had not abandoned. Then conſidering it 
only as an average loſs, the queſtion was, Whether the 
unde: -xriters ſhould be liable for the full amount of the in- 
furance? The bottomry bond was only 60ol. but the ſhip 
never came free into the plaintiff's hands; for, in conſe- 
quence of the refuſal of the under-writers to diſcharge it, 
ihe was obliged to be ſold. He thought that as for all the 
ſubſequent injury which had accrued to the plaintiff in con- 
fequence of that refuſal, and by which the plaintiff was 
daimnified to the whole amount of the infurance, the under- 
writers were liable, becauſe it was their own fault m not 
taking up the bond for the expences of thoſe repairs which 
had been incurred by their own expreſs directions. Then 
the only remaining queſtion was, how the average ſhould 
be calculated? As to that, he ſaid that four or five different 
methods had been delivered in to him, which were then in 
court ; one of .theſe was a paper delivered in by the defen- 
dant, wliich he thould at once lay out of the queſtion: for 
in that one third of the ſum charged for repairs was taken 
off, which was the uſual fum allowed in reſpect of new 
wert for old, Now this was never allowed unleſs the thip 
got into the poſſeſſion of the owner again; for the uſuage in 
that caſe was founded upon the idea that the owner got the 
ſhip the better for the repairs ; therefore that rule did not 
apply in this caſe. As to another article reſpecting freight, 
there is no doubt but that the freight muſt contribute to the 
general average. The grounds on which the rule had been 
obtained were, that in the account of the charges and ex- 
pences incurred at Nice, and for which the bottomry bond 
hid been given, there were many articles for which the 
under- writers on the hip were not liable, ſuch as the charges 


for wages and proviſious, thipping and unſhipping the cargo, 


warchouſe-room, taking care of the cargo, &c. ; that be- 

tides, at the time of the accident there was above 3ool. due 

tor freight, no part of which was applied to theſe * 
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which would have ſuperſeded the neceſſity of taking up fo 
large a ſum on reſpondentia, And again, that no allowanee 
had been made for thirds in the repairs, which the -under- 
writers were entitled to by the uſage of trade. And alfo 
upon an affidavit that the amount of the goods had been 
undervalued. ASHHURST, J.—I find no reaſon for think- 


ing that the jury have given too much in the manner in 


which they have eſtimated the plaintiff's loſs. They have 


found that he is entitled under all the circumſtances to re- 


ceive the whole value of the (hip. I do not take it under 
the technical term of zotal'lo/s, The queſtion then turns on 
2 matter of calcul tion, how much the defendant is bound 
to contribute. 1ſt. As to the freight claimed by the defen- 
dant ; he was the inſurer of the thip, and not of the freight ; 
and therefore there is no ground for making a reduction of 
the freighi before the ſhip got to Nice. At that period the 
plaintiff might have abandoned if he pleaſed, for the ſhip was 
then in a ſituation not worth repairing, and that was noti- 
fled to the under-writers; but he did not abandon as he 
might have done; and upon their inſiſting that the veſſel 
ſhould be repaired, he undertook the management of it; but 
that was at the riſk of the under-writers. The plaintiff had 
declared that he would not advance any money; and there- 
fore the captain was obliged to raiſe money on hypotheca- 
tion. The {hip was put into the beſt repair ſhe was capa» 
ble of, and afterwards proceeded to Loadon. On her 
arrival the bond was tendered for payment to the under- 
writers, but they refuſed to diſcharge it; in conſequence of 
which the ſhip was obliged to be fold; and that put the 
owner into the ſame fituation as if he had originally aban- 
doned at Nice, and made it a total loſs. And now the 
under-writers contend that they are entitled to the allowance 
of one third for the repairs, That indeed is the rule where 
a ſhip is repaired, and delivered over to the owner again for 
his benefit; in ſuch cales it is right that ſuch an allowance 
ſhould be made, upon the ground that the owner is put in a 
berter ſituation than he was before, by having new work for 
old. But here, as the plaintiff never has been put into free 
poſſeflion again of the thip, and that, through the default of 
the under-writers, he cannot be ſaid to have had any benefit 
from the repairs, and therefore he is not bound to make that 


allowance. As to the charge for the ſailors' work, had 


they remained as ſuch on board the ſhip, it would be fair 
that a deduction ſhould be made; but it appears that the 
crew were diſcharged immediately on the ſhip's coming into 
port. And there is no reaſon why they ſhould not afterwards 
be employed as labourers in making the repairs as well as 
any others. They did not work as ſailors, but as common 
workmen ; and therefore the plaintiff was entitled to _ 
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that charge. Buller, J. The repairs were undertaken at the 
THk of the under-writers, and they were anſwerable for all 
ſubſequent loffes. "The thip was repaired, and the neceſſar 

expences defrayed by raiſing money on a reſpondentia ae 
Then the thip never was in the free poſſeſſion of the plain- 
titt from that time: ſhe came home ſubject to that onus. If 
the under. Writers had diſcharged it, and thereby reſtored the 
veſſel to the owner, they might then have demanded the 
uſual allowance of one third, new for old. But they refuſed 
to do fo; in conſequence of which the ſhip was obliged to 
be fold, and. therctore through their negleCt there has been 
in effect a total loſs to the plaintiff. onſidering the ſhip 
then as loſt through their means, the deductions which they 
claim out of the expences incurred at Nice for general 
average muſt be proved by them. There was no proportion 
agreed on at the time they directed the repairs. They were 
bound, in the firſt inſtance, to pay the whole amount of the 
bond. This is not like the caſe put of a total loſs without 
benefit of ſalvage, for the plainuff agrees to allow that. 
Nor is it like the caſe where there is an eleCtion in the party 
to abatidon or not, where that election muſt be made either 


one way or the other; for here, by the conſent of the under- 


writers, the plaintiff has ſteered a middle courſe. They 
pointed out to him what he ſhouid do, and they muſt abide 
by the conſequences of their interference. As to its not 
appearing that any ſpecific demand was made upon the de- 
tendant for his ſhare, it would be monſtruous to require that 
the particular proportion of each individual ſhould be ſepa- 
rately demanded, when they are all acting as a body: a 
demand upon any of them with that view was ſufficient. 
Then the caſe is reduced to a mere queſtion of damages. 
if, As to the one third for repairs, I have already given it 
as my opinion, that the under-writers were not entitied to 
it, becaule the plaintiff never had the ſhip again. 2dly, As 


to the wages and proviſions ; this is not like the caſe where 


a ſhip is detained by an embargo, where the Court have 
{nid that the expence ſhall fall on the owner only, and the 
freight muſt bear it; but this is a queſtion of general ave- 
rage, the ſhip having been obliged to go into port for the 
general benefit of the whole concern. A paſſige from 
Beawes is mentioned in Park, 143, ſhewing the law mn 
foreign countries upon this ſubject; that when a thip is 
forced by a ſtorm to enter into a port to repair the damage 
the has ſuffered, if ſhe cannot continue her voyage without 
an apparent riſk of being loſt, in ſuch cafe the wages and 
victuals of the crew are brought into an average from the 
day it was reſolved to ſeek a port to refit the veſſel to the 
day of her departing from it, with all the charges of loading, 


unloading, anchorage, pilotage, and every other expence _ 
— | curre 
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curred by this neceſſity. But I do not know that this point 
has ever been ſettled in England: there is one caſe men- 
tioned in the ſame book (1), where Lord Mansfield ſeemed 
to approve of this rule: but it is not neceſſary to determine 
that point now; for it appears that the crew had been all 
diſcharged, and theſe men were only employed as common 
workmen. As to the difference 1n the value of the goods as 
it is now ſtated, that only makes a difference of two and a 
half per cent. which, is not a ſufficient ground for a new 
trial, inaſmuch as it appears that the verdict has been taken 
for 10 per cent, leſs than the plaintifF is entitled to. On the 
whole am of opinion that this rule ſhould be diſcharged, 1ſt, 
Becauſe, under the interference and directions of the under- 
writers, and their ſubſequent conduct in refuſing to pay the 
bottomry bond, they are liable for all the damage which has 
happened to the plaintiff; and, 2diy, Becauſe this is a quel= + 
tion of general average, and the ſhip's goods and freight 
thould all contribute their ſeveral proportions. GROSE, J. 
of the ſame opinion.—Rule diſcharged. 


Fraudulent Warranty. 


Fals E warranty in a policy of infurance, will vitiate it, woolmer er af. 
though the loſs happen an a manner not affected by thatv. Muilman, 
falſity.— This was an action on the caſe brought = the W os BR 
recovery of a total loſs on a policy of inſurance made on goods; * 5 
and merchandizes on board the ſhip Bona Fortuna, at and r Black. Rep. 
from North Bergen to any port or places whatſoever, until #27: 
her ſafe airival in London. It was underwritten thus: 

« J[arranted NEUTRAL ſhip and property.“ But in truth 

the plaintiffs were Britiſh ſubjects, having intereſt on board 

the thip to the amount of the ſum inſured. For the plaintiff 
it was inſiſted, that this warranty was only meant to ſecure 

the inſurers againſt the peril of enemies, and therefore was 

equivalent to a warranty free from capture, and that the loſs 

had not happened in ſuch manner as to make the truth or 
falſehood of this warranty at all material. SED PER Cur: 

The point is too clear to be argued, there was a falſehood 

in reſpect to the condition of the thing inſured, therefore it 

was no contract. Judgment for the defendant. 

Concealment of the true port of loading will vitiate a po- Hodgſon v. 
licy of inſurance. In an action on a policy of inſurance Richardſon, 
the caſe was, that the ſhip was inſured at and from Genoa, hep, * BR 
liable to average; her loading conſiſting of pot-aſh, verdi- 1 31a, 463. £ 
greaſe, cotton, and other periſhable commodities. | This 
loading was put on board at Leghorn the 1oth of Auguſt ; 
and the veſſel had lain at Genoa above five months, being 
eriginally bound for Dublin; but, loſing her convoy, the put 


. 


(1) Park, 142. 
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into Genoa the 13th of Auguſt, and lay there till the 5th of 
January, when ſhe ſailed. And the inſurance was made the 
20th of January ; at which time theſe circumſtances were 
known to the inſured, but not communicated to the under- 
writer. A few days after ſhe put to ſea, ſhe was ſhattered 
by a ſtorm, and the cargo conſiderably damaged. The in- 


ſured brought his action on the policy, and the jury found a 


verdict for the plaintiff, And now it was moved for a new 


trial, contending, that the policy was bad ab initio, for want 


of a due diſcloſure of the circumſtances; as Genoa, from the 
wording of the policy, imported to be the port of loading ; and the 
goods were liable to take damage, by having lain ſo long aboard : 
and therefore, though the preſent liſs actually happened by a 
form, yet if the policy was originally bad, the inſured cannot 
recover. And they urged the propriety of granting a new 
trial here, becauſe the ſeveral inſurers were bound, by a 
rule of court, to abide the event of this action. Lord 
MANSsFIELp, Ch. J. It is certainly very beneficial to all 
parties, that there ſhould be but one trial, for all the ſeveral 


inſurers on one policy. But then, that one trial ſhould be a 


ſatisfactory trial. 1 think, that new trials in general are 
moſt beneficial for the furtherance of juſtice, and ought to 
be granted with great latitude. In all free countries there is 


allowed, for the benefit of the ſubject, a great variety of ap- 


peals. And the old law here in England never meant, that 
the verdict of a jury ſhould by all means be final: but it 
preſcribed an odious way of new trials, by the criminal pro- 
ceſs of attaint. Whereas, the modern courſe of new trials 
anſwers the ſame end, in a better way. In the preſent caſe, 
the verdict is ſuch a one as ought not to ſtand. The queſ- 
tion is, whether here was a ſufficient diſcloſure : i. e. Whes 
ther the fact concealed was material to the riſk run? This 
is a matter of fact; and, if material, the conſequence is 
matter of Jaw, that the policy is bad. Now who can ſay, 
that no riſk was run during the five months? ſtay at Genoa, 
or no damage happened in that period? The policy is 
founded on miſrepreſentation; the ſhip is inſured, © at aud 
« from Genoa to Dublin, the adventure to. begin from the 


loading to equip for this voyage.“ This plainly implies, 
that Genoa was the port of loading. And at the trial all 


Middlewood v. 
Blakes, 


the witneſſes ſaid, that by uſage it was material to acquaint 
the under-writer, whether the inſurance was to be at the 
commencement, or in the middle, of a voyage. The con- 
cealment of material circumſtances vitiates all contracts 
upon the principles of natural law. A man, if kept igno- 
rant of any material ingredient, may fafely ſay, It is not his 
contract. Rule for new trial abſolute. | 

A concealment of the intention to touch at a particular 
port will vitiate the policy. This was an action on a policy 


20 Geog) B. Of aſſurance, on goods on board the ſhip Arethuſa, at and 
7 Ter. Rep, 162. | | 
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from London to Famaica. The ſhip was captured by an 


enemy on her voyage out on the north fide of Sr. Domingo, 


and carried into the Spaniſh port of that name: and the 
aſſured declared as for a total loſs by capture. The de- 
fendant paid the premium into court; and reliſted the de- 
mand en the ground of a deviation from the voyage inſured ; 
as to which it appeared in evidence that the ſhip was en- 
| tered outwards at the cuſtom-houſe, and the clearance of the 
goods was for Famaica only, but that the failed from London 
with directions to the captain to touch in his way to Jamaica 
at Cape Nicola Mole in the iſland of St. Domingo, in order to 
land ſome ſtores there purſuant to a charter-party entered into 
for that purpoſe ;, after which he was to proceed to 8 

The iſland of St. Domingo lies in the track to Jamaica; 
and conſequently the courſe of the voyage from London to 

Jamaica, and from London to Cape Nicola Mole, is to a 
certain point exactly the ſame. From that point there are 
three tracks which a ſhip bound on the voyage to Jamaica 
may take; one of them to the e, immediately oſ 
St. Domingo, another till further to the ſouthward, and a 
third to the northward of that iſland ; in which latter, after 
the ſhip in queſtion had paſſed the dividing point of the three 
ſeveral tracks, but before the had reached the ſubdividing point 
of the continuing courſe to Jamaica, and that leading into the 
port of Cape Nicola Mole, the was captured. With reſpect 
to the three ſeveral tracks to Jamaica from the dividing point 
which the ſhip paſſed, it appeared that thoſe to the ſouth- 
ward of St. Domingo were the moſt uſual, efpecially in 
time of peace, and were the ſafeſt navigation; that the 
other to the northward was the ſhorteſt, but more dithcult 
navigation, but was ſometimes preterred in time of war by 
thoſe who were acquainted with it, more eſpecially in the 
preſent war, becauſe great part of the iſland of St. Do- 
mingo, including Cape Nicola Mole, being in poſſeſſion of 
the Britiſh forces, there was leſs riſk to be apprehended from 
privateers. But whether this or either of the other courſes 
was the moſt advantageous to be purſued in any particular 
inſtance depended upon circumſtances, upon which it was 


proper for the captain of the ſhip to exerciſe his judgment 


at the time. It was not pretended that the captain had in 
fact exerciſed any ſuch judgment in ſelecting this courſe 
which he had taken; but it was evident that he had adopted 
it as the moſt direct and proper one to be taken for the pur- 
Poſe of going in to the Cape, whither he was then bound. 
Lord Kenyon, before whom the caſe was tried, was of opinion 
that the defendant was diſcharged under theſe circumſtances, 
becauſe at the time when the ſhip tas captured ſhe was bound 
to a different place from that for which jhe was inſured, and 
with a view to which the cuptain under compulſim of his or- 
ders had taken this particular tracts and was not left at liberty 

to 
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ta exerciſe his judgment at the dividing point for the benefit of 
all concerned, as the aſſurers had a right to miſt upon. And 
accordingly the jury tound a verdict for the detendant, being, 
as they ſtated, unanimouſly of opinion, that THE con- 
© CEALMENT OF THE INTENTION TO GO TO ST. Po- 
& MINCO VITIATED THE POLICY.” A rule having been 
obtained calling on the defendant to ſhew cauſe why the 
verdict ſhould not be ſer aſide and a new trial . and 
cauſe ſhed n. PER CUR IAM: At the trial fix witneſſes, 
who had gone many voyages to Jamaica, were examined 
on the part of the plaintiff reſpecting the common courſe of 
the voyage; two of whom had never taken the northern 
paſſage, and the other four ſaid that the ſouthern was the 
moſt uſual, and that at all events the captain ought to ex- 
erciſe his diſcretion in each particular caſe whether he 
ſhould take the one courſe or the other. When this policy 
was ſubſcribed the under-wruers ſuppoſed that the captain 
would have gone the moſt common and uſual way, or at 
leaſt that he would have been at liberty to exerciſe his own 
jndgment on the ſubject; inſtead of which it appears that 
he 2 no diſcretion, but was bound to take the northern paſſage. 
Had the intention of going to St. Domingo firit been com- 


municated to the under-writers, perhaps they would not 
ha ve ſubſcribed the policy, or if they had would have re- 


quired a larger premium. Therefore on the ground that a 
tull diſcloſure was not made to the defendant when he un- 
derwrote the policy in queſtion, the rule ought to be diſ- 


charged. 


Carter ». 
Bochm, 
Ea. Ter. 

: 6 Geo. 3. B. R. 
3 Burr. 1909. 
x Black. Rep. 
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ſides had been long in chancery : and the chancery- evidence 


What degree of concealment will avoid a policy of inſur- 
ance.— This was an inſurance- cauſe, upon a policy intereſt, 
or no intereſt; without benefit of ſalvage. The inſurance 
was made by the plaintiff, for the benefit of his brother, Go- 
vernor George Carter, and a verdict was found for the plain- 
tiff, upon which a new trial was moved for on an objection, 
« That ciicumſtances were not ſufficiently diſcloſed.” Lord 
MANSFIELD reported the evidence That it was an action 
on a policy of inſurance for one year; v1z. from the 16th of 
October, 17 59, to the 16th of October, 1760, for the benefit 
of the Governor of Fort Marlborough, George Carter, againſt 
the loſs of Fort Marlborough, in the iſland of Sumatra, in 
the Euſt Indies, by its being taken by a foreign enemy. The 
event happened: the fort was taken, by Count D'Eftaigne, 
within the year. The firſt witneſs was Cawtherne, the po- 
licy-broker, who produced the memorandum given by the 
Governor's brother (the plaintiff) to him: and the uſe made 
of theſe inſtruCtions was, to ſhew “ That the inſurance was 
« made for the benefit of Governor Carter, and to inſure him 
4 againſt the taking of the fort by a foreign enemy.“ Both 


on 


4 
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on both ſides was read at the trial. It was objected, on be- 
half of the defendant, to be a fraud, by concealment of cir- 
cumſtances which ought to have been diſcloſed; and particularly, 
the weakneſs of the fort, and the probability of its being at- 
tacked by the French: w hich concealment was offered to be 
proved by two letters. The firſt was a letter from the gover- 
nor to his brother Roger Carter, his truſtee, the plaintiff in this 
cauſe: the ſecond was from the governor to the Eaſt-India 
Company. The evidence in reply to this objection contiſted 
of three depoſitions in chancery, ſetting forth that the gover- 
nor had 20, oool. in effects; and only inſured 10,000). ; and 
that he was guilty of no fault in defending the fort. The firſt 
of theſe depoſitions was Captain Tryon's: which proved that 
this was not a fort proper or deſigned to reſiſt European ene- 
mies; but only calculated for defence againſt the natives of 


the iſland of Sumatra; and alſo that the governor's office is 


not militarv, but only mercantile; and that fort Marlborough 
is only a ſubordinate factory to fort St. George. There was 
no evidence to the contrary. Aud a verdict was found for 
the plaintiff, by a ſpecial jury. After argument, and time 
taken to conſider, Lord MANSFIELD delivered the refolution 
of the Court. This is a motion for a new trial. In ſupport 
of it, the counſel for the defendant contend, & That ſome cir- 
« cumſtances in the knowledge of Governor Carter, not 
& having been mentioned at the time the policy was under- 
« ywrote, amount to a concealment, which ought, in law, to 
« avoid the policy.“ The counſel for the plaintiff inſiſt, 
That the not mentioning theſe particulars, does not amount 
« to a concealment, which ought, in law, to avoid the 
« policy; either as a fraud, or as varying the contract.“ 
1ſt. It may be proper to ſay ſomething, in general, of conceal- 
ments which avoid a policy. 2dly. To ſtate particularly the 
caſe now under conſideration. 3diy. To examine whether 
the verdict, which finds this policy good although the par- 
ticulars objected were not mentioned, is well founded. 
Firſt. Inſurance is a contract upon ſpeculation. The ſpecial 
facts, upon which the contingent chance is to be computed, 
lie molt commonly in the knowledge of the inſured only: 
the under-writer truſts to his repreſentation, and proceeds 
upon confidence that he does not keep back any circumſtance 
in his knowledge, to miſlead the under-writer into a belief 
that the circumſtance does not exiſt, and to induce him 
to eſtimate the riſque, as if it did not exiſt. The keeping back 
ſuch circumſtance is a fraud, and therefore the policy is 
void, Although the ſuppreſſion ſhould happen through 
miſtake, without any fraudulent intention; yet ſtill the un- 
der-writer is deceived, and the policy is void; becauſe the 
riſque run 1s really different from the riſque underſtood and 
intended to be run, at the time of the agreement. The policy 
VoL. IV, Dd would 
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would equally be void, againſt the under-writer, if he con- 

cealed, as if he inſured a ſhip on her voyage, which he pri- 
| vately knew to be arrived: and an action would lie to recover 
| the premium, The governing principle is applicable to al! 
contracts and dealings. Good faith forbids either party, by 
concealing what he privately knows, to draw the other into a 
| | | _ bargain, from his ignorance of that fact, and his believing the 

| contrary. But either party may be innocently filent, as to - 
| grounds open to both, to exerciſe their judgment upon. Aliud 
eft celare; aliud, tacere : neque enim id eft celare quicquid re- 
ticeas ; ſed cum quod tu ſcias, td ignorare em:lumenti ſui cauſa 
velis eos, quorum interſit id ſcire. Tius definition of conceal- 

ment, reſtrained to the efficient motives and precile ſubject of 
any contract, will generally hold to make it void, in favour of 
the party miſled by his ignorance of the thing concealed. 
There are many matters, as to which the inſured may be in- 
nocentiy ſitent——he need not mention what the under-writer 
knows—/cientia atringue par pares contrahentes facit. An 
unter-writer can not inſiſt that the policy is void, becauſe the 
inſured did not tell him what he actually kizew ; what way 
ſcever he came to the knowledge. The inſured need not 
mention what the under-writer ought to know; what he 
takes upon himſelf the knowledge of; or what he waives be- 
ing informed of, The under-writer needs not to be told what 
| leſſens the riſque agreed and underſtood to be run by the ex- 
| preſs terms of the policy. He needs not to be told genera] 
topics of ſpeculation : as for inſtance—the under-writer is 
bound to know every cauſe which may occation natural pe- 
rils; as, the difficulty of the voyage—the kind of f.aſons— 
the probability of lightning, hurricanes, earthquakes, &c. 
He is bound to know every cauſe which may occaſion poli- 
tical perils ; from the ruptures of ftates; from war, and the 
various operations of it. He 1s bound to know the probabi- 
lity of ſafety, from the continuance or return of peace; from 
the imbecility of the enemy, through the weakneſs of their 
Councils, or their want of ſtrength, &c. If an under-writer 
inſures private ſhips of war, by ſea and on ſhore, from ports 
to ports, and places to places, auy-where—he needs not be 
told the ſecret enterprizes they are deſtined upon; becauſe he 
knows ſome expedition mult be in view; and, from the na- 
ture of his contract, without being told, he waives the in- 
formation. If he inſures for three years, he needs not be 
told any circumſtance to ſhew it may be over in two: or if 
he inſures a voyage, with liberty of deviation, he needs not 
be told what tends to ſhew there will be no deviation. Men 
argue differently, from natural phenomena, and political ap- 
pearances: they bave different eapacities, different degrees of 
knowledge, and different intelligence. But the means of in- 


formation and judging are open to both: each profeſſes 15 — 
| rom 
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from his own {kill and ſagacity; and tlierefore neither needs 


to communicate to the other. The reaſon of tlie rule which 
obliges parties to diſcloſe, is to prevent fraud, and to encourage 
good faith. It is adapted to ſuch facts as vary the nature of 
the contract; which one privately knows, and the other is ig- 
norant of, and has no reaſon to ſuſpect. The queſtion there- 
fore muſt always be, © Whether there was, under all the cir- 
cumſtances at the time the policy was under-written, a fair 
c repreſentation; or a conccalinent ; fraudulent, if deſigned; 
« or, though not deſigned, varying materially the object of 
« the policy, and changing the riſque underſtood to be run.” 


This brings me, in the ſecond place, to ſtate the caſe now 


under contideration. The policy is againſt the loſs of Fort 
Marlborpugh, from being deſtroyed by, taken by, or ſur- 
rendered unto, any European enemy, between the iſt of Oc- 
tober, 1759, and 1ſt of October, 1760, It was under- 


written on the gth of May, 1760. The under-writer knew 


at the time, that the policy was to indemnify, to that 
amount, Roger Carter, the governor of fort Marlborough, 
in caſe the event inſured againſt ſhould happen. The gover- 
nor's inſtructions for the inſurance, bearing date at Fort 
Marlborough the 22d of September, 1759, were laid before 
the under-writer. Two actions upon this policy were tried 
before me in the year 1762. The defendants then knew of a 
letter written to the Eaſt-India Company, which the com- 
pany offered to put into my hands; but would not deliver to 
the parties, becauſe it contained ſome matters which they did 
not think proper to be made public. An objection occurred 
to me at the trial, Whether a policy againſt the loſs of 
C Fort Marlborough, for the benefit of the governor, was 
« good ;“ upon the principle which does not allow a failor 
to inſure his wages. But conſidering that this place, though 
called a fort, was really buta factory or ſettlement for trade ; 
and that he, though called a governor, was really but a mer- 
chant—conſidering too, that the law allows the captain os a 
ſhip to inſure goods which he has on board, or his ſhare in 
the ſhip, if he be a part owner; and the captain of a priva- 
reer, if he be a part-owner, to inſure his ſhare—confidering 
too, that the objection did not lie, upon any ground of juſtice, 
in the mouth of the under-writer, who knew him to be the 
governor, at the time he took the premium. And as, with 
regard to principles of public convenience, the cafe ſo ſeldom 
happens (I never ſaw one before), any danger from the ex- 
ample is little to be apprehended—I did not think myſelf 
warranted, upon that point, to nonſuit the plaintiff; eſpe- 
cially / too, as the objection did not come from the bar. 


Though this point was mentioned, it was not inſiſted upon, 


at the laſt trial; nor has it been ſeriouſly argued, upon this 
motion, as ſufficient, alone, to vacate the policy : and if it 
d 2 | had, 


493 


Parine Juſurancts. 


had, we are all of opinion “ That we are not warranted to 
& fay it is void, upon this account.“ Upon the plaintiff's 
obtaining theſe two verdicts, the under-writers went into a 
court of equity; where they have had an opportunity to ſift 
every thing to the bottom, to get every diſcovery from the go- 
vernor and his brother, and to examine any witneſſes who 
were upon the ſpot. At laſt, after the fulleſt inveſtigation of 
every kind, the preſent action came on, to be tried at the 
ſittings after laſt term. The plaintiff proved, without contra- 
diction, that the place called Bencoolen, or Fort Marlbo- 
rough, is a factory or ſettlement, but no military fort or 
fortreſs. That it was not cſtabliſhed for a place of arms or 
defence againſt the attacks of an European enemy; but 
merely for the purpoſe of trade, and of defence againſt the 


natives. That the fort was only intended and built with an 


intent to keep off the country blacks. That the only ſecurity 
againſt European ſhips of war, conſiſted in the difficulty of 
the entrance and navigation of the river, for want of proper 
pilots. That the general ſtate and condition of the ſaid fort, 
and of the ſtrength thereof, was, in general, well known by 


moſt perſons converſant or acquainted with Indian affairs, or 


the ſtate of the company's factorĩes or ſettlements; and could 
not be kept ſecret or concealed from perſons who ſhould en- 
deavour by proper enquiry, to inform themſelves. That there 
were no apprehenſions or intelligence of any attack by the 
French, until they attacked Nattal, in February, 1760. That 
on the 8th of February, 1760, there was no ſuſpicion of any 
deſign by the French. That the governor then bought, from 
the witneſs, goods to the value of 4000l. and had goods to the 
value of above 20,000l. and then dealt for 50,000). and up- 
wards. That on the 1ſt of April, 1760, the fort was at- 
tacked by a French man-oft-war of 64 guns, and a frigate of 
20 guns, under the Count D* Efazrgne, brought in by Dutch 

pilots; unavoidably taken; and afterwards delivered to the 
Dutch; and the priſoners ſent to Batavia. On the part of the 


defendant, after all the opportunities of enquiry, no evidence 


was offered, that the French ever had any deſign upon Fort 
Marlborough, before the end of March, 1760 ; or that there 
was the leaſt intelligence or alarm “ that they might make 
<« the attempt,“ till the taking of Nattal in the year 1760. 
They did not offer to diſprove the evidence, that the governor 
had acted, as in full ſecurity, long after the month of Sep- 
tember, 1759; and had turned his money into goods, ſo late 
as the 8th of February, 1760. There was no attempt to 
ſhew that he had not loſt by the capture very conſiderably be- 
yond the value of the inſurance. But the defendant relicd upon 


a a letter, written to the Eaſt-India Company, bearing date the 
6th of September, 1759, which was ſent to England by the 


Pitt, Captain Vilſon, who arrived in May, 1760, together 
| | | ; with _ 
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with the inſtructions for inſuring; and alſo a letter bearing 
date the 22d of September, 1759, ſent to the plaintiff by the 
ſame conveyance, and at the fame time; [ which letters his 
lordſhip repeated (1)]. They relied too upon the croſs-ex- 
ainination of the broker who negociated the policy, “ That, 
in his opinion, theſe letters ought to have been ſhewn, or 
« the contents diſcloſed ; and if they had, the policy would 
not have been under-written.” The defendant's counſel 
contended at the trial, as they have done upon this motion, 
That the policy was void.” 1ſt. Becauſe the ſtate and 
condition of the fort, mentioned in the governor's letter to 
the Eaſt- India Company, was not diſcloſed. 2dly. Becauſe 
he did not diſcloſe, that the French, not being in a condition 
to relieve their friends upon the coaſt, were more likely to 
make an attack upon this ſettlement, rather than remain 
idle. gdly. That he had not diſcloſed his having received a 
letter of the 4th of February, 1759, from which it ſeemed 
that the French had a deſign to take this ſettlement, by ſur- 
prize, the year before. They alſo contended, that the opinion 
of the broker was almoſt deciſive, The whole was laid be- 
fore the jury; who found for the plaintiff” Thirdly—lt re- 
remains to conſider theſe objections, and to examine, © Whe- 
&« ther this verdict is well founded.” To this purpoſe, it is 
neceſſary to conſider the nature of the contract, at the time 
it was entered into. The policy was ſigned in May, 1760. 
The contingency was, Whether Fort Marlborough was or 
„„ would be taken, by an European enemy, between Octo- 
& ber, 1759, and October, 1760.“ The computation of the 
riſque depended upon the chance, « Whether any European 
& power would attack the place by ſea.“ If they did, it was 
incapable of reſiſtance. The under-writer at London, in 
May, 1760, could judge much better of the probability of the 
contingency, than Governor Garter could at Fort Marlbo- 
rough, in September, 1759. He knew the ſucceſs of the 
operations of the war in Europe, He knew what naval 
force the Engliſh and French had ſent to the Eaſt Indies. 
He knew, from a compariſon of that force, whether the ſea 


— 
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(1) The former of them notifies to the Eaſt. India Company, that the 
French had, the preceding year, a deſign on foot, to attempt taking that 
ſertlement by ſurprize; and that it was very probable they might revive 
that deſign. It confefles and repreſents the weakneſs of the fort; its be- 
ing badly ſupplied with ſtores, arms, and ammunition; and the im- 


practicability of maintaining it (in its then ſtate) againſt an European 


enemy. The latter letter (to his brother) owns that he 1s ! now more 
« afraid than formerly, that the French ſhould attack and take the ſer- 
&« tlement ; for, as they can not muſter a force to relieve their friends at 
© the coaſt, they may, rather than remain idle, pay us a viſit. Ir ſeems, 
& they had fuch an intention, laſt year.” And therefore he defires his 
brother to get an inſurance made 571 his ſtock there. | 
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was open to any ſuch attempt by the French. He knew, or 
might know, every thing which was known at Fort Marl. 
borough in September, 1759, of the general ſtate of affairs 


in the Eaſt Indies, or the particular condition of Fort Marl- 


borough, by the ſhip which brought the orders for the in- 
ſurance. He knew that ſhip muſt have brought many letters 


to the Eaſt-India Company; and, particularly, from the go- 


vernor. He knew what probability there was of the Dutch 
committing or having committed hoſtilities. Under theſe cir- 
cumſtances, and with this knowledge, he inſures againſt the 
general contingency of the place being attacked by an Eu- 
ropean power. If there had been any deſign on foot, or any 
enterprize begun, in September, 7 59, to the knowledge of 
the governor, it would have varicd the riſque underſtood by 
the under-writer; becauſe, not being told of a particular de- 
ſign or attack then ſubſiſting, he eſtimated the riſque upon the 
foot of an incertain operation, which might or might not be 


attempted, But the governor had no notice of auy deſign 


ſubſiſting in September, 1759. There was no ſuch deſign, 
in fact: the attempt was made without premeditation, from 
the ſudden opportunity of a favourable occaſion, by the con- 
nivance and affiſtance of the Dutch, which tempted Count 
D' E/taigne to break his parol. Theſe being the circum- 
ſtances under which the contract was entered into, we ſhall 
be better able to judge of the objections upon the foot of con- 
cealment. The firſt concealment is, that he did not diſcloſe 
the condition of the place. The under-writer knew the in- 
{urance was for the governor. He knew the governor muſt 
be acquainted with the ſtate of the place. He knew the go- 
vernor could not diſcloſe it, conſiſtent with his duty. He 
knew the governor, by inſuring, apprehended at leaſt the poſ- 
ſibility of an attack. With this knowledge, without aſking 
a queſtion, he under-wrote. By ſo doing, he took the know- 
ledge of the ſtate of the place upon himſelf. It was a matter 
as to which he might be informed, various ways: it was not 
a matter within the private knowledge of the governor only. 
But, not to rely upon that—The utmoſt which can be con- 
tended is, that the under-writer truſted to the fort being in the 
condition in which it ought to be: in like manner, as it is 
taken for granted, that a ſhip is fea-worthy, What is that 
condition? all the witneffes agree“ That it was only to re- 
« {iſt the natives, and not an European force.“ The policy 
inſures againſt a tot l loſs; taking for granted That if the 
cc place was attacked, it would be loſt.” The contingency 
therefore which the under-writer has inſured againft is, 
« Whether the place would be attacked by an European 
& force; and not, © Whether it would be able to reſiſt ſuch 


an attack, if the ſhips could get up the river.“ It was par- 
ticularly left to the jury, to conſider, „ Whether this was the 
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contingency in the contemplation of the parties: they have 
found that it was. And we are all of opinion,“ That, in this 
e reſpect, their concluſion is agreeable to the evidence.” In 
this view, the ſtate and condition of the place was material, 
only in caſe of a Jand-attack by the natives. The 2d con- 
cealment is His not having diiclof.d, that, from the French 
not being able to relieve their friends upon the coaſt, they 
might make them a viſit. This is no part of the faui of the 
caſe: it is a mere ſpeculation of the governor's from the gene- 
ral ſtate of the war. The conjecture was dictated to him from 
his fears. It is a bold attempt, for the conquered to attack 
the conqueror, in his own dominions. The practicability of 
it, in this caſe, depended upon the Engliſh naval force in 
thoſe ſeas; which the under-writer could better judge of at 
London in May, 1760, than the governor could at Fort 
Marlborough in September, 1759. The 3d concealment 
15— That he did not diſcloſe the letter from Mr. Minch, of 
the 4th of February, 1759, mentioning the deſiga of the 
French, the year before. What the letter was; how he 
mentioned the deſign, or upon what authority he mentioned 
it; or by whom the deſign was ſuppoſed to be imagined; does 
not appear. The deiendant has had every opportunity of 
diſcovery ; and nothing has come out upon it, as to this let- 
ter, which he thinks makes for his purpoſe. The plaintiff 
offered to read the account Y/inch wrote to the Eaſt-India 
Company: which was objected to; and therefore not read. 
The nature of that intelligence therefore is very doubtful. But 
taking it in the ſtrongeſt light, it is a report of a deſign to ſur- 
prize, the year before; but chen dropt. This is a topic 
of mere general ſpeculation ; which made no part of the fact 
of the caſe upon which the inſurance was to be made. It was 
ſaid— If a man inſured a ſhip, knowing that two privateers 
were lying in her way, without mentionin that circum» 
ſtance, it would be fraud I agree it. But if he knew that 
two privateers had been there the year before, it would be no 
fraud, not to mention that circumſtance: becauſe, it, does not 
follow that they will cruiſe. this year at the ſame time, in the 
ſame place; or that they are in a condition to do it. If the 
circumſtance of * this defign laid aſide' had been mentioned, 
it would have tended rather to lefſen the riſque, than increaſe 


it: for, the deſign of a ſurprize which has tranſpired, and 


been laid aſide, is leſs likely to be tiken up again; elpecially, 
by a vanquiſhed enemy. The jury contidered the nature of 
the governor's ſilence, as to theſe particulars: they thought it 


innocent; and that omiſſion to mention them did not vary the 


contract. And we are all of opinion, “ Thar, in this re- 
« ſpect, they judged extremely right,” There is a ſilence, 


not objected to at the trial nor upon this motion; which. 


might with as much reaſon have been objected to, as the two 
| Dd4 laſk 
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laſt omiſſions; rather more. It appears by the governor's (1) 
letter to the plaintiff, « That he was principally appre- 
henſive of a Dutch war (2).“ He certainly had, what he 


- thought, good grounds for this apprehenſion. Count D'E 


taigne being piloted by the Dutch, delivering the fort to the 
Dutch, and ſending the priſoners to Batavia, is a confirmation 
of thoſe grounds. And probably, the loſs of the place was 
owing to the Dutch. The French could not have got up the 
river without Dutch pilots : and it is plain, the whole was 
concerted with them. And yet, at the time of under-writing 
the policy, there was no intimation about the Dutch. The 
reaſon why the counſel have not objected to his not diſcloſing 
the grounds of this apprehenſion, is, becauſe it mult have 
ariſen from political ſpeculation, and general intelligence: 
therefore, they agree, it is not neceſſary to communicate 
ſuch things to an under-writer. Laſlly—Great ſtreſs was 
Jaid upon the opinion of the broker. But we all think, the 
Jury ought not to pay the leaſt regard to it. It is mere opi- 
nion; which is not evidence. It is opinion after an event. It 


is opinion without the leaſt foundation from any previous 


precedent or uſage. It is an opinion which, if rightly formed, 
could only be drawn from the fame premitles from which the 
Court and jury were to determine the caule : and therefore it 
is improper and irrelevant in the mouth of a witneſs. There 
is no imputation upon the governor, as to any intention of 
fraud. By the ſame conveyance, which brought his orders to 
inſure, he wrote to the company every thing which he knew 
or ſuſpected : he deſired nothing to be k pt a ſecret, which he 
wrote either to them or his brother. His ſubſequent conduct, 
down to the 8th of February, 1760, ſhewed that he thought 
the danger very improbable. The reaſon of the rule againſt 
concealments is, to prevent fraud and encourage good faith. 
If the defendant's objections were to prevail, in the preſent 
caſe, the rule would be turned into an inſtrument of fraud. 


The under-writer here, knowing the governor to be ac- 


quainted with the ſtate of the place; knowing that he appre- 
hended danger, and muſt have ſome wee for his appre- 
henſion; being told nothing of either; ſigned this policy, 
without aſking a queſtion.— If the objection That he was 


„ not told? is ſufficient to vacate it, he took the premium, 


knowing the policy to be void; in order to gain, if the alter- 


native turned out one way; and to make no ſatisfaction, if it 


turned out the other: he drew the governor into a falſe con- 
fdence, “ That, it the worſt ſhould happen, he had pro- 
« vided againſt total ruin;“ knowing, at the ſame time, 


(1) Dated the 22d of September, 1759. 
(2) His words are—* Ard in caſe of a Dutch war, I would have it 
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« That the indemmty to which the governor truſted, was 
4% void. There was not a word ſaid to him, of the affairs 
of India, or the ſtate of the war there, or the condition of 
Fort Marlborough. If he thought that omiſhon an objeQton, 
at the time, he ought not to have ſigned the policy, with a ſe- 
cret reſerve in his own mind to make it void: if he diſpenſed 
with the information, and did not think this filence an-objec- 
tion then; he cannot take it up noa, after the event. What 
has often been ſaid of the ſtatute of frauds may, with more 
propriety, be applied to every rule of law, drawn from prin- 
ciples of natural equity, to prevent fraud“ That it ſhould 
« never be ſo turned, conſtrued, or uſed, as to ptotect, or be 
« a means of fraud.” After the fulleſt deliberation, we are 
all clear that the verdi& is well founded; and there ought not 
to be a new trial: coaſequentiy, that the rule for that pur- 
poſe ought to be diſcharged. —Rule diſc:arged. 
If the voyage deſcribed in a policy be “ from A. to B. and Beatſon v. 
« C.” and the ſhip go to C. before B. (though C. be nearer wo ng 
to A. than B. is), it is a deviation, and the plaintiff cannot 36 Geo. 3. BR. 
recover for any ſubſequent lots, if it be not the regular and6 Ter. Rep. 53. 
ſettled courſe of the voyage to go to C. firſt. —This was an 
action on a policy on the ſhip Bazil © at and from Fiſherrow 
« to Gottenburgh, and back to Leith and Cockenzie;“ 
valued at 500l. without further account to be given. 
At the trial it appeared that the thip performed her voyage 
outward to Gottenburgh, and having taken in goods both 
for Leith and Cockenzie, in her return home in the ſpring of 
1787, without going to Leith firſt, put into Cockenzie, where 
ſhe was ſtranded and loſt. There did not appear to be any 
ſettled courſe of trade to regulate the track of the voyage in 
this reſpect; though the weight of the evidence was in favour 
of going firſt to Leith, in point of prudence, owing to the in- 
ſecurity of the harbour of Cockenzie in general; for by diſ- 
charging the lading tor Leith there in the fi: it inſtance, the riſk 
; of going into the harbour of Cockenzie was thereby much 
leſſened. Two objections were made at che trial on the part 
of the defendant, iſt. That as the ſhip went into Cockenzie 
before ſhe went to Leith, it was a deviation from the voyage de- 
ſcribed in tlie policy, which ꝛbas to Leith and Cickenzie. 2dly, 
That this was a gaming policy within the ſtatute ꝙ Geo. 2. c. 37. 
being without proof of intereſt, Both points were reſerved ; 
but the deciſion went wholly on the firſt. AND THE CoURT 
were of opinion that as the intended voyage was deſcribed in 
the policy, and as there was no regular and ſettled courſe, 
known to all the traders, different from that ſo deſcribed, the 
ſhip deviated by putting into Cockenzie firſt, and conſe- 
quently that the plaintiff could not recover. And Law- 
RENCE, J. read the following manuſcript caſe, obſerving 
that it was the caſe of a ral policy in which the intended 
voyage 
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voyage was not deſcribed. [Glaſon v. Simmonds, B. R. Hil. 
15 Ges. 2. at Guildhall, cor. Lee, Ch. J. March 11th, 1741. 
An inſurance was made upon goods in the Gothick Lion at 
and. from liondon te her ports of diſcharge in the Streights as 
high as Meſſina ; with power in the voyage to ſtop or ſtay 
at any ports or places whatſvever. She was freighted with, 
lead of che plaintiff's from London to Marſeilles, and went . 
into Falmouth; where fhe flaid three weeks, and took in a 
freight of tin for Marſeilles. When the ſhip was. off 
Marſeilles the wind was againſt her, and the could not then 
get in, but being driven towards Corfica went to Genoa, 
and from thence to Leghorn; and in coming back again to 
Marſeilles, being attacked by a Spanith privateer, the wis 
blown up and the lead loſt. In the action upon the policy 
it was proved by ſeveral captains of ſhips, and ſo held by 
the chief juſtice, iſt, That the going into Falmouth, and 


Paying there, was a deviation. If ſhe had been obliged to 


put in by neceſſity, or if it were in the uſual courſe of the 

voyage, though perhaps not in the direct road, it would be 
no deviation to put in there. Brut ſbe ſtaid at Falmouth three 
weeks, and too in a freight for Marſeilles, which ieems to 
be ſtrong evidence of having wilfully gone out of the way; 
2dly, That as the did not ſtop at Marſcilles, this was acting 
contrary to the terms of the policy; for by her ports of diſ- 


charge muſt be underſtood ſuch ports at which it was in- 


Planche er al. 

27. Fletcher, 
Mic. Ver. 

20 Geo. 3. B. R. 
5 Doug. 250. 


tended goods ſhould be delivered, and che firſt of thoſe was 
Marſeilles. zdly, It was ſworn by ſeveral captains to be 
their opinion (but the chief juſtice did not ſay any thing to 
this point) that the going no further in the Streights than 


Leghorn, and then returning back again, was a determina- 


tion of the inſurance at Leghorn, and the inſurers diſcharg- 
ed from the loſs that happened afterwards. And upon this 
there was a verdict for the defendant. Per Curiam, Rule 
abſolute. 

If goods are inſured on board a ſhip from London to 
Nantz, with liberty to call at Oftend, and the is cleared only 
for Oſtend, but fails directly for Nantz, that being the 
known courſe of the trade, in order to ſave certain duties 
both in England and France, there is no fraud on the 
under-writer ſo far as to vacate the policy; and if an infur- 
ance is made before the commencement of hoſtilities, but 
when every body expects a war immediately, the infured is 
not bound to give the under-writer notice, though the ſhip 
do not ſail till after the war takes place, and the under- 
writer is liable in caſe of capture. Neither do the courts 
in this country take notice of foreign revenue laws.— 


The plaintiffs Planche and Facquery, merchants in London, 


inſured goods, „on board the . Swediſh ſhip called the 
© Maria Magdalena, loſt or not loſt, at and from London 
| ” | | « and 
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& and Ramſgate to Nantz, with liberty to call at Oſtend, 
« being a general ſhip in the port of London for Nantz.”? 
There was a declaration in the policy, that the inſurance 
was made on account of © certain perſons carrying on trade 
& under the name and firm of Yale et du Pleſſis, Monſieur 
Luſſeau le Feune, Guillaume Albert, et Poitier de la Gueule. 
The defendant under- wrote the policy for gool. at three 
guineas per cent, The ſhip's clearances from the cuſtom- 
houſe in London, and her other papers, were all made out as 
for Oſtend only, but the ſhip and goods were intended to go 
directly from London to Nantz, without going to Oſtend. 
Bills of lading, in the French language, dated the 18th of 
July, 1778, were ſigned by the captam in London, but pur- 
porting to be made at Oſtend, and that the goods were ſhipped 
there to be delivered at Nantz. The policy was ſubſcribed 
by the defendant on the 7h of July, and the lading was 
taken in between the 24ti of July and the 17th of Auguſt. 
The proclamation for making reprifals on French thips, 
&c. bore date the 29th, and appeared in the Gazette on the 
31ſt of July. Two under-writers had figned the policy 
after the proclamation, at the ſame premium of three gui- 
neas ; one on the 3ift of July, and the other on the 7th of 
Auguſt. The ſhip failed on the 24th of Auguſt, and was 
taken by a king's cutter on her way to Nantz. After her 


departure from Graveſend the captain threw overboard all 


the papers he had received from the cuſtom-houſe at Lon- 
don. They had been obliterated by the cuſtom-houſe offi- 
cers at Grave'end, and were no longer of any uſe. The 
ſhip was releaſed by the Admiralty, but the goods were con- 
demned. The plaintiff had no connection or thare in the 
ſhip. Upon a rule to ſhew cauſe why there ſhould not be a new 
trial on a verdie found for the plaintiffs, THE GROUNDS of 
the application were two. FIRST, That there was a fraud 
on the under-writers, the ſhip having been cleared out for 


Oſtend, and yet never having bern deſigned for that place. 


SECONDLY, That, as hoſtilities were declared after the 
policy was ſigned, and before the ſhip failed, the defendant 
ought to have had notice, that he might have exerciſed his 
diſcretion whether he would chooſe for a peace premium to 
run the riſk of capture. Beſides the facts above mentioned, 
the plaintiffs had produced evidence to ſhew, that all ſhips 
going with goods of Britiſh manufacture to France clear 
out for Oflend without meaning to go thither, and that this 
is univerſally underſtood by pertons concerned in that branch 
of commerce. The reaſon ſuggeſted for clearing out for 
Oſtend, and afterwards making bills of lading as from that 
place, were, that the light-houſe duties are ſaved, which are 
payable when the voyage is known to be directly down the 
Chaanel, and that the French duties are lefs upon goods 
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from Oſtend, than from England. Lord MansFreLD, 
Ch. J. This verdict is impeached upon two grounds. iſt. 
It is faid, there was a fraud on the under-writers in clearing 
out the ſhip for Oſtend when the was never intended to go 
thither. But I think there was no fraud on them; perhaps 
not on any body, What had been practiſed in this caſe 
was proved to be the conſtant courſe of the trade, and no- 
torioully fo to every body. Phe reaſon for clearing for Oſ- 
tend, and ſigning bills of lading as from thence, did not fully ; 
appear. But it was gueſſed at. The Fermiers Generaux 
have the management of the taxes in France. As we have 
laid a large duty on French goods, the French may have 
done the ſame on ours, and it may be the intereſt of the 
_ farmers to connive at the importation of Engliſh commodi- 
tics, and take Oſtend duties, rather than ſtop the trade, by 
exacting a tax which amounts to a prohibition. But, at 
any rate, this was no fraud in this country. One nation 
does not take notice of the revenue laws of another. With 
regard to the evaſion of the light-houſe duties, the ſhip was 
not liable to confiſcation on that account. 2dly, The 
ſecond objection is, that the policy was made before, and 
the ſhip failed after the proclamation for repriſals. But 
every man in England and France, on the 17th of July, ex- 
pected the immediate commencement of a war. I will not 
fay it was aCtually commenced ; but the ambaſſadors of both 
countries were recalled; the Pallas and Licorne were taken; 
the fleets were at ſea ; and, as it appeared afterwards, were 
waiting for each other to fight. It does not appear that the 
goods were French property; an Engliſhman might be 
ſending his goods to France in a neutral ſhip. But it is in- 
different whether they were Engliſh or French. The riſk 
inſured extends to all captures, and as two other under- 
writers ſigned at the fame premium, after the proclamation, 
it appears that the war riſk was in view when the defendant 
ſigned. Shall he avail himſelf of an event which increaſes 
the riſk, but which he had in contemplation when he gnder- 
wrote the policy? I am of opinion that there ſhould not be 
a new trial. The three other judges concurred, and the rule 


was diſcharged. Sy | 
3 A warranty inſerted in a policy of inſurance muſt be 
* literally and ſtrictly complied with, whereas a repreſentation 
— Tor: 7 B. R. Of the under-writer need only be ſub/7antially perſormed: but 


Chun. 78; If falſe in a material point it will avoid the policy. Upon a 


2 Dong. 11. rule to thew cauſe why a new trial ſhould not be granted in 
fo. 3]. this caſe, Lord MANSFIELD reported as follows: This 
| was an action upon a policy of inſurance. At the trial it 
appeared in evidence, that the firſt under-writer had the fol- 

lowing inſtructions ſhewn to him: © Three thouſand five 

„ hundred pounds upon the ſhip Julius Cæſar, for Halifax, 
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* to touch at Plymouth, and any port in America; „be 
« mounts twelve guns and twenty men. Theſe inſtructions 
were not aſked for, nor communicated to the defendant ; but 
the ſhip was only repreſented generally to him as a fhip of 
force : and a thouſand pounds had been done, before the de- 
fendant underwrote any thing upon her. The inſtructions 
were dated the 28th of June, 1776, and the ſhip ſailed on*the 
23d of July, 1776, and was taken by an American privateer. 
hat at the time of her being taken, ſhe had on board 6 four- 
founders, 4 three-pounders, 3 one-pounders, 6 half-pounders, 
which are called fwivels, and 27 men and boys in all, for 
her crew; but of them, 16 only were men (not 20, as the in- 
ſtructions mentioned}, and the reſt, boys. But the witneſs 
ſaid, he conſidered her as being ſtronger with this force, than 
if the had 12 carriage guns, and 20 men: he alſo ſaid 
(which is a material circumſtance) that there were neither 
men nor guns on baard, at the time of the inſurance. That he 
himſelf inſured at the ſame premium, without regard or en- 

quiry into the force of the ſhip. Other under-writers alſo 
inſured at the ſame premium, without any other repreſenta- 
tion than that ſhe was a hip of force. That to every four- 
pounder, there ſhould be five men and a boy. That m 
merchant ſhips boys always go under the denomination of 
men. This was met by evidence on the part of the defen- 
dant, ſaying, that guns mean carriage guns, not ſwivels ; and 
men mean able men, excluſive of boys. There were three cauſes 
of the ſame nature depending upon the ſame evidence. "The 
defence in each was, that theſe inſtructions were to be con- 
ſidered as a warranty, the ſame as if they had been inſerted 
in the policy; though they were not proved to have been 

 ſhewn to any but the firſt underwriter. Iv ALL THE 
THREE CASES, THE QUESTION for the Court to deter- 
mine, is, WHETHER the inftructions, which were ſhewn to 
the firſt under-writer, are to be conſidered as a warranty in- 
ſerted in the policy; or as a repreſentation, which would avoid 
the policy, if fraudulent. If the Court ſhould be of opinion, 
that the inſtructions amounted to a warranty, then a new 
trial is to be had in each without coſts ; otherwiſe, the ver- 
dis, which were all for the plaintiffs, are to ſtand. At the 
trial I was of opinion, that it would be of very dangerous 
conſequence to add a converſation that paſſed at that time, 
as part of the written agreement. It is a collateral repre- 
ſentation ; and if the parties had conſidered it as a warranty, 
they would have had it inſerted in the policy. But ſecondly, 
if theſe inſtructions were to be conſidered in the light of a 
fraudulent miſrepreſentation, they muſt be both material and 
fraudulent; and in that light, I held, that a miſrepreſentation 
made to the firſt under-writer ought to be confidered as a 
miſrepreſentation made to every one of them, and ſo 22 
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infect the whole policy. Otherwiſe it would be a con- 
trivance to deceive many; for where a good man ſtands 
firſt, the reſt underwrite without aſking a queſtion 3 and if 
he be impoſed upon, the reſt of the under-writers are taken 
in by the ſame fraud. The caſe was left to the jury under 


that direction. AFTER ARGUMENT at the bar, Lord 


Anfield aſked, Whether there was any caſe that made a 
difference between a written and a parol repreſentation ? No 
anſwer being given, his lordſhip proceeded :— There is no 
diſtinction better known to thoſe, who are at all. converſant 
in the law of inſurance, than that which exiſts between a 
warranty or condition, which makes part of a written 


policy, and a repreſentation of the ſtate of the caſe. Where 
It js a part of the written policy it muſt be performed. As 


if there be a warranty of convoy, there it muſt be a convoy; 
nothing elſe will anſwer the idea intended by the warranty: 
it muſt be ſtrictly performed, as being a part of the agree- 
ment; for in the caſe of convoy it might be ſaid, the party 
would not have infured without convoy. But, as by the 
law of merchants all dealings muſt be fair and honelt, fraud 
infects and vitiates every mercantile contract, Therefore, 
if there be fraud in a repreſentation, it will avoid the policy 
on account of the fraud, but nor on account of the non» 
compliance with any part of the agreement. If in a lite 
policy a man warrant another to be in good health, when 
he knows at the ſame time he is ill of a fever, that will not 
avoid the policy on the ground of miſrepreſentation (though 
it will be void for non- compliance with the warranty); be- 
cauſe by the warranty the inſured takes the riſk upon him- 
ſelf. But if there be no warranty, and he ſay, © the man is 
ein good health,” when in fact he knows him to be ill, it 
is falſe. So it is, if he do not know whether he be well or 
ill ; for it is equally falſe to undertake to ſay that which he 
knows nothing at all of, as to ſay that is true which he 
knows is not true. But if he only ſay, he believes. the 
man to be in good health,” knowing nothing about it, 
nor having any reaſon to believe the contrary ; there, 


though the perſon is not in good health, it will not avoid the 


policy, becauſe the under-writer then takes the riſk. upon 
himſelf. So that there cannot be a clearer diſtinction than 


that which exiſts between a warranty, which makes part of 


the written policy, and a collateral repreſentation, which, if 
falſe in a point of materiality, makes the policy void ; but if 
not material, it can hardly ever be fraudulent, So far from 
the uſage being to conſider inſtructions as a part of the 
policy; parol inſtructions were never entered in a book, 
nor written inſtructions kept, till a few years ago, upon oc- 
caſion of ſeveral actious brought by the inſured upon poli- 


cies, where the brokers had repreſented many things they 


ought 
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ought not to have repreſented, in conſequence of which the 
plaintitfs were caſt. I adviſcd the injured to bring an action 
againſt the brokers, which they did, and recovered in ſeveral 
inſtances : and J have repeatedly, at Guildhall, cautioned 
and recomm nded it to the brokers to enter all repreſenta- 
tions made by them in a book. That advice has been fol- 
lowed in London, but it appeared lately at the trial of a 
cauſe, that at Briſtol, to this hour, they make no entry in 
their books, or keep any inſtructions. The queſtion then 
is, Whether in this policy the perſon inſuring has warranted 
that the ſhip ſhould poſitively and literally have 12 carriage 
guns, and 20 nen? That is, Whether the inſtructions given 
in evidence are a part of the policy? Now I wil! take it by 
degrees. The. two firſt under-writers before the Court are 
Watſon and Snell. Says Watſon, “ it is part of my agree- 
„ ment, that the ſhip ſhall ſail with 12 guns, and 20 men; 
% and it is fo ſtipulated, that nothing under that number will 
« do; ten guns with ſwivels will not do.” The anſwer to 
this is, read your agreement; read your policy. There is 
no ſuch thing to be found there. It is replied, yes, but in 
fact there is, for the inſtructions, upon which the policy was 
made, contain that expreſs ſtipulation. The anſwer again 
is, there never were any inſtructions ſhewn to Watſon; nor 
were any atked for by bim. What colour then has he to 
fay that thoſe inſtructions are any part of his agreement? 
It is ſaid, he inſured upon the credit of the firſt under- 
writer. A repreſentation to the firſt under-writer has no- 
thing to do with that, which is the agreement, or terms of 
the policy. No man who under-writes a policy ſubſcribes 
by the act of under-writing, to terms of which he knows 
nothing; but he reads the agreement, and is governed by 
that. Matters of intelligence, ſuch as, that a thip is or is not 
miſſing, are things in which a man is guided by the name of 
a firſt under-writer, who is a good man, and to which 
another will therefore give faith and credit; but not to a 
collateral agreement, of which he can know nothing. The 
abſurdity is too glaring, it cannot be. By extenſion of an 
equitable relief in caſes of fraud, if a man is a knave with 
reſpect to a firſt under-wyriter, and makes a falſe repreſenta- 
tion to him in a point that is material; as where having 
notice of a ſhip being loſt, he ſays ſhe was ſafe; that {hall 
affect the policy with regard to all ſubſequent under-writers, 
who are preſumed to follow the firſt. How then do //atſon 
and Snell under-write the ſhip in queſtion? Without 
knowing whether ſhe had any force at all. That proves 
the 1iſk was equal to a ſhip of no force at all; and the 
premium was a vaſt one; eight guineas. So much there- 
fore for thoſe two caſes. The third caſe is that of Ew¾er, who 
ſaw the inſtructions, with the repreſentation, which the 
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contained. Did the number of guns induce him to under- 
write the policy? If it did, he would have ſaid, put them 
into the policy; warrant that the ſhip ſhall depart with 12 
guns, and 20 men. Whereas he does no ſuch thing, but 
takes the ſame premium which Matſon and Snell did, who 
had no notice of her having any force. What does that 
prove? That he is paid and receives a premium, as if it 
were a ſhip of no force at all. The repreſentation amounts 
to no more than this, I tell you what the force will be, be- 
cauſe it is ſo much the better for you. There is no fraud 
in it, becauſe it is a repreſentation only of what, in the then 
ſtate of the ſhip, they thought would be the truth. And in 
real truth the ſhip ſailed with a larger force, for ſhe had 
nine carriage guns and fix ſwivels. "The under-writers 
therefore had the advantage by the difference. There was 
no ſtipulation about what the weight of metal would be. 
All the witneſſes ſay, that ſhe had more force than if the 
had 12 cariiage guns, in point of ſtrength, of convenience, 
and for the purpoſe of reſiſtance. The ſuper-cargo, in par- 
- ticular, ſays, „he inſured the ſame ſhip and the ſame 
&. yoyage, for the ſame premium, without ſaying a ſyllable 
« about the force.” Why then it was a matter proper for 
the jury to ſay, whether the repreſemation was falſe, or 
whether it was in fact an inſurance as of a ſhip without 
force. They have determined, and I think very rightly, 
that it was an inſurance without force. Ewer makes an 
objeCtion, that the repreſentation ought to be conſidered as 
inſerted in the policy; but the anſwer to that is, he has de- 
termined whether it ſhould be inſerted in the policy or not, 
by not inſerting it himſelf, There is a great difference 
whether it ſhall be confidered as a fraud. But it would be 
very dangerous to permit all collateral repreſentations to be 
put into the policy. I am extremely glad to hcar that a 
great many of the under-writers have paid. Mr. Thornton 
has paid, who was the firſt perſon that ſaw the inſtructions. 
Shall the reſt refuſe then? As to Waiſan and Snell they 
have no pretence to refule, for there 1s not a colour for the 
_ objection made by them. As to Ewer, we are all ſatisfied with 
the determination of the jury againſt him. Therefore the 
rule for a new trial muſt be ditcharged. On the Monday 
following Mr. Davenport ſaid, he was defired by the under- 
writers to aſk, whether it was the opinion of the Court, that 
to make written inſtructions valid and binding as a war- 
ranty, they mult be inſerted in the policy. Lord Manzfield 
anſwered, that moſt undoubtedly that was the opinion of the 
Court: If x man warrant that a ſhip ſhall depart with 12 
guns, and it depart with 10 only, it is contrary to the con- 
dition of the policy. | . . 
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So on a warranty to fail from Jamaica on or before a day gane v. Haris, 


certain, if the ſhip departs: from her port on that day, with Ea. Ter. 
to the 20 Geo. 3. B. R. 


1 Doug. 357. 


all her cargo and clearances on board, and proceeds 
place of rendezvous in the iſland, expecting to find convoy 
and proceed immediately, but is detained there by an em- 
bargo till after the day, the departure is a compliance with 
the warranty, although the captain knew of the embargo 


when he failed, the embargo being only till convoy ſhould he 


ready. This was an action on a policy of inſurance, and a 
verdict for the plaintiff. On a motion for a new trial the facts 
of the caſe appeared to be as follows : The policy was on the 
ſhip the Leghorn Galley, „At and from Leghorn to Jamaica, 
« with liberty to call at the Windward lands, and from 
e thence to Liverpool; warranted to fail from Jamaica on or 
« befere the firſt of Auguft next.” The ſhip had taken in her 
u hole lading and papers, and ſet ſail from the port of Sa- 
vannah la Mar in Jamaica, on the Iſt of Auguſt, and went 
to Blue fields, which is at the diſtance of about five miles, 
and is the geaeral place of rendezvous for convoy. On the 


25th of Fuly, an embargo had been laid on all the ſhips in the 


*/land by the governor, and inſerted in the public news-papers 
of that date. On the firſt of Auguſt, as ſoon as the ſhip 
had croſſed the bar, going out of the harbour of Savannah 
la Mar, the captain returned in a boat, and there made a 
proteſt againſt loſſes or damages ſuſtained, or to be ſuſtained, 
on account of the embargo, which proteſt he could not 
have made at Bluefields. Fic then proceeded the ſame day 
over land to Bluefields. At that place the ſhip was detained 
till the gth of Auguſt, when, convoy arriving, the embargo 
was taken off, and ſhe ſailed for England with the convoy, 
but was afterwards ſeparated from it, and tagen by an American 
privateer. The captain was examined at the trial, and ad- 
mitted. that he had heard of the embargo ; but ſaid, he 
thought it was only meant to prevent ſhips from departing 
without the protection of convoy; that he expected to meet 
with convoy at Bluefields on the iſt of Auguſt, and that the 
embargo would immediately ceaſe, and leave him to purſue 
his voyage, the ſame day, without interruption. Lord 
MavxsFIELD,— Whether there was a bond fide ſailing on 
the Iſt of Auguſt, or not, depends on the credit of the cap- 
tain, He politively ſwore, that he expected to find convoy 
ready at Bluefields that day, in which caſe the embargo 
would have ceaſed immediately. The jury have believed 
him, and have found accordingly. WILLEs, J.—[t appears to 
me evident from the captain's conduct, that he did not mean 
a failing on the voyage. If he had intended to proceed 
directly, he had no occaſion to quit his ſhip, in order to 
make the proteſt, Upon the whole I think there was not 
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bend fide ſailing on the firſt of Auguſt, AsnHugksr, J.— 


To be ſure there ought to be a fair failing ; but the whole 
of the caſe has been before the jury, who have given credit 
to the captain. We muſt ſet alide the verdict as being 


againſt evidence, if at all, and I do not think there is ground 


for conſidering this as a verdict againſt evidence. BuLLER, 
J.—On the facts, as ſtated by WILIL ES, |. I ſhould have 
no doubt that the departure was col--urable ; but, from the 
report, it appears, that the captain thought he ſhould find 
the convoy ready to fail immediately from Bluefielde, and 
that the embargo would of courſe be taken off, If he had 
expected, and meant to wait for convoy, it would not have 
been a failing on the voyage; but the queſtion is mere 
matter of fact, and the jury having believed the captain, I 
think we mult be bound by their finding. — The rule diſ- 
charged. | 

In a repreſcntation that a ſhip was ſeen ſafe on ſuch a 
day, and had performed two thirds of her voyage, if it turn 
out that ſhe had got as far as was repreſented, but was loſt 
two days before the day mentioned, the miſtake is material, 
and makes the policy void. —This was an action upon a 
policy of inſurance on the ſhip the &“ Mary and Hannah 
« from New York to Philadelphia.” At the time when 
the inſurance was made, which was in London, on the 3oth 
of January, the broker repreſented the ſituation of the ſhip 
to the under-writer as follows: “„ The Mary and Hannah, 
&« a tight veſſel, failed with ſeveral armed ſhips, and was 
& ſeen ſafe in the Delaware on the 11th of December, bv a 


* ſhip which arrived at New York.” In fact the veſſel was 


loſt on the gth of December, by running againſt a chevaux 
de friſe, placed acroſs the river. The cauſe came on to be 
tried before Lord MANSFIELD, at the laſt fittings at Guild- 
hall. The defence was founded on the mifrepreſentation as 
to the time when the ſhip was ſeen; and the repreſentation 
and the day of the Joſs being proved, the jury found for the 
defendant.—A rule to ſhew cauſe why there ſhould not be a 
new trial having been obtained, and cauſe ſhewn, Lord 
MansFIELD, Ch. J. ſaid, the diſtinction between a war- 
ranty and a repreſentation is perfectly well ſettled. A re- 
preſentation mult be fair and true. It ſhould be true as to 
all that the inſured knows; and, it he repreſent facts to the 
under-writer, without knowing the truth, he takes the riſk 
upon himſelf. But the difference between the fact as it 
turns out, and as repreſented, muſt be material. The caſe 
of the Julius Cæſar was very different from this. The 
ſhip, there, was only fitting out when the inſurance was 
made. No guns nor men were put on board. It was only 
ſaid what was meant to be done, and what was done, 
| though 
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though different, was as advantageous, or more ſo, than 
what had been repreſented. There was no evidence of 
actual fraud in the preſent caſe, and no queſtion of that ſort 
ſeemed to be made. But there was a poſitive averment, that 
the ſhip was ſeen in the Delaware, on the 11th of De- 
cember. The under-writer was deceived as to that fact, 
and entered into the contract under that deception. There 
was no evidence at the trial when ſhe was ſeen in the Dela- 
ware, or in what condition; but, ſuppoſe the fact had been 
explained in the manner now ſuggeſied, why did the inſured 
take upon him to compute the day of the month on which 
ſhe had been ſeen? Why did he not mention exactly what 
his information was, and leave the under-avriter to make the 
computation ? In inſurances on {ſhips at a great diſtance, 
their being ſafe up to a certain day, is always conſidered as 
a very important circumſtance. I am of opinion, that the 
repreſentation concerning the day was material. —W1LLEs, 
ASHHURST, and BULLER, Juſtices, were of the ſame opi- 
nion. 
Any perſon acting by the orders of the inſured, and who fitaherbert v. 
is any wiſe inſtrumental in procuring the inſurance, is Mather, 
bound to diſcloſe all he knows to the under-writer, before 26 Geo ; B R. 
the policy is effected; and where any miſrepreſentation Ter. Rep. 12. 
ariſes from his fraud or negligence, the policy is void. | 
And where one of two innocent perſons muſt ſuffer by the 
fraud or negligence of a third, whichever of the two gave 
him credit ought to bear the loſs. —This was an action on 
a policy of inſurance for 11ol. under-written by the defen- 
dant on the 21ſt of September, 1782, at fix guineas per cent. 
on a cargo of oats on board the ſhip Joſeph, loſt or not loſt, 
at and from Hartland to Portſmouth, beginning the adven- 
ture from the loading thereof on board the ſaid ſhip at Hart- 
land. The defendant pleaded the general iſſue, and paid the 
premium into court. The jury found a verdi& for the 
plaintiff, ſubject to the opinion of the Court on the foilow= 
ing caſe : © That on the 27th of July, 1782, William Bun- 
« dock, of Pool, agent for the plaintiff, contracted with 
* Richard Thomas of Hartland, a corn-taCtor, for the pur- 
& chaſe of 500 quarters of oats, to be conſigned to William 
& Fuller at Portſmouth, on the plaintiff's account, and 
directed Thomas to ſend him (Bundech) a bill of loading 
% and invoice, and alſo a like bill of loading and invoice to 
« the plaintiff at Cuthbert Fiſher's, eſq. London. That, in 
„ purſuance thereof, Thomas {ſhipped the oats on board the 
“ ſhip inſured, which ſailed from Hartland on the 16th of 
« September, 1782 ; and was loſt the ſame day off the pier 
*« of Hartland, That on the 16th of September, 1782, 
« Thomas wrote two letters to William Bundixh and Cuth- 
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& bert Fiſher, informing them that he had ſent a bill of load- 
« ing and invoice, that Mr. Fiſher might inſure if be 
& /iked. About ſix or ſeven o'clock of the evening of the 
« 16th of September, Thomas heard a report that the = 
&« was on ſhore, and at fix o'clock in the morning of the 17th, 
« he knew the ſhip was lot. The 16th of September was 
& not a poſt-day, and the above letters did not leave Hart- 
c land till one o'clock in the afrernoon on the 19th, which 
& was the poſt-day ; and the letters which went by the poſt 
« of that evening, were received in London on the 20th of 
« September. On the 19th the plaintiff wrote a letter to 
« Fiſher, deſiring him to inſure his amount of the cargo to 
« Portſmouth. The laſtmentioned letter, together with the 
« aforeſaid letter from R. Thomas to Mr. Fi/her, dated the 
« 16th of September, were both received by Fiſher in Lon- 


70 don on the 20th of September, and he thereupon directed 


& the inſurance in queſtion to be effected. And, on the 
« 21ſt of September, the defendant under-wrote the policy 
& ſtated in the declaration.” Two qQUEsTioNns were made: 
FirsT, Suppoling Thomas to be the agent of the plaintiff, 
whether his negligence in not ſending an account of the loſs 
of the ſhip, ſhall vacate the policy? SEconDLY, Whether 
Thomas was the plaintiff's agent? All the orders which 
Bundeck had given to Thomas being to ſend ſuch a quantity 
of oats on board a ſhip, and to ſend a bill of lading ; the mo- 
ment he had done that his agency ceaſed.— PER CURIAM: 
This policy was effected by miſrepreſentation; and that 
miſrepreſentation aroſe from the proper agent of the plain- 
tiff, who gave the intelligence. Now whether this hap— 


| pened by fraud or negligence, it makes no ditference, for in 


either caſe the policy is void. It was by miſrepreſentation, 
becauſe the under-writer wa, warranted, on the information 


of the agent, to take for granted, that on the 17th of Sep- 


tember at 12 or'I o'clock, the ſhip was ſafe; for the agent 
gave an account of the ſhip being loaded, and ſaid nothing 
of what had bappened to her. Then there was ftrong 
grovnd to believe on this letter, that the was ſafe when the 
poſt came away. If Thomas were not guilty of fraud, at 
leaſt he was guilty of great negligence; and this policy, being 
effected by miſrepreſentation, is void. He acted honeſtly 
when he wrote the letter ; but on the 16th at night he heard 
the ſhip was on ſhoie, and the next morning he knew that ſhe 
was loft. The poſt did not go out till the afternoon of that 
day, therefore he had full opportunity to ſend an account 
of the loſs. On general principles of policy the act of 
the agent ought ro bind the principal ; becauſe it muſt be 
taken for granted, that the principal knows 'whatever the 


agent knows. Though the plaintiff be innocent, yet if - 
| | bull 
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build his information on that of his agent, and his agent be 
guilty of a miſrepreſentation, the principal muſt ſuffer. It 
is the common queſtion every day at Guildhall, when one 
of two innocent perſons mult ſuffer by the fraud or negh- 
gence of a third, which of the two gave credit? Here it 
appears that the plaintiff truſted Thomas; and he muſt there- 
tore take the conlequences.—Judgment for the defendant. 


A repreſentation made to the firſt under-writer extends to Job v. 
etcher, 


Alic. Ter, 


all the others. But a repreſentation, that the ſhip is expefed 
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to fail on ſuch a day is not material, fo as to vitiate the 2 Ges. ;. B. R. 
policy, although it ſhould turn out that ſhe actually failed ſix i Doug. 305. 


months before. Upon a motion for a new trial in an action 
on a policy of aſſurance the ground mentioned was, that i1nce 


the trial, a material repreſentation which had been made to 
Shulbred the firſt under-writer on the policy, and which 


turned out to be falſe, had been diſcovered. It appeared 
from Shulbred's affidavit, that when he ſigned the policy in 
March, 1778, the broker was getting ſeveral others on other 
ſhips ſubſcrived at the ſame time, all belonging to the ſame 
owner, and faid, ſpeaking of them all — “ /Fhich weſſels 
are expefted to leave the coaſt of Africa in November or 
« December, 1777.” In truth, the veilel in queſtion had 
failed in May, 1777, and Shulbred ſwore in his affidavit, that 
if he had known that circumſtance he would not have ſigned. 
There had been aCtions brought againſt all the under-writers 
on the policy except Shulbred. Lord MANSFIELD.—lIt has 
certainly been determined in a variety of caſes, that a repre- 
ſentation to the firſt under-writer extends to the others. 
But under what circumſtances has the defendant gone to trial 
in this caſe? He certainly knew what had been repreſented 
to himſelf. He was acquainted with Shulbred, and had an 
opportunity of aſking before the trial what had been repre- 
ſented to him, If therefore this evidence is ze, it is owing 
to his own negligence. But the repreſentation is not ma- 
terial. It was only an expectation, and the under-writers did 
not enquire into the ground of the expectation. "This was 
lying by till after a trial, in order to make an objection if the 
verdict ſhould be for the plainti if. — The rule diſcharged (1). 


— 
_ ** 


(1) In the caſe of Sbirley v. Wilkinſon, which came on in B.R.M. 


22 Geo. 3. upon a motion for a new trial, Lord Mansfie/d and the reſt of 


the Court were clearly of opinion, that if the broker, at the time when 
the policy is effected, in repreſenting to the under-writer the ſtate of the 
ſhip, and the laſt intelligence concerning her, does not diſcloſe the 
whole, and what he conceals ſhall appear material to the jury, they 
ought to find for the under- writer, the contract in ſuch caſe being void, 
although the concealment ſhould have been innocent, the facts not men- 
tioned having appeared immaterial to the broker, and having not been 


communicated merely on that account. 
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What part of a premium muſt be returned, if a policy of in- 
ſurance be given up and cancelled, was in this caſe diſcuſſed, but 
not determined. This was an action upona policy of inſurance on 
a ſhip; with a count of a general indebitatus aſſumpſit for money 
had and received to the plaintiff's uſe: and damages were laid 
at 98l. "The trial was had under a decree of the court of 
chancery, where the now defendant, the inſurer, being there 
complainant, had offered to pay back the premium, which was 
10l. No money was, in the preſent caſe, paid into court; 
though the uſual courſe in theſe caſes is for the defendant, the 
inſurer, to bring the premium into court. The jury found a 
verdict for the plaintiff, for the ten pounds premium, on the 
count for money had and received to his uſe; although they 


were of opinion againſt the policy, upon the foot of fraud; 


and found againſt it, as being fraudulent. (In fact, the firſt 
under- writer was only a decoy- duck, to induce other perſons to 
under-write the policy: and it had been previouſly agreed be- 
tween the inſured and him, & That he ſhould not be bound by 
ce his ſigning the policy ;*” which this Court conſidered as a 
fraud, and therefore that the jury had given a right verdict in 
finding the policy fraudulent), By concurrence of Lord 


Mansfield (before whom it was tried), and of the counſel on 


both tides, it was agreed to bring this queſtion before the 
Court, « Whether, upon a policy of inſurance being found 
© fraudulent, the premium ſhould be returned to the plaintiff 


the inſured, or retained by the defendant the inſurer ?” The 


method taken was by the defendant's counſel moving for a rule 
to ſhew cauſe why the judgment ſhould not be entered up for 
the defendant; and the Court's making a rule to ſhew cauſe. . 
For the plaintiff, the cauſe ſhewn was, that this contract was to 
be looked upon as word ab initio. Therefore no riſque was run 
by the defendant; and conſequently, he had no right to retain 


the premium. There is no caſe at common Jaw, on this head, 


that has been judicially determined. But in caſes like this, 
equity and common law courts have concurrent juriſdiction ; 
and muſt determine alike, upon like circumitances : and the 
two caſes in equity, of (1) Mittingbam v. Thornborough, and 
(2) De Co/ta v. Scandret, are nearly in point. On the behalf 
of the defendant was mentioned a caſe of Rucker v. Holling- 
bury before the maſter of the rolls; who was of opinion con- 
trary to the above two caſes. But Lord MANSFIE ILD faid that 
there muſt be ſome miſtake, in reciting this laſt caſe before the 


maſter of the rolls: for, the practice of the court of chancery 


(1) V. Precedents in chancery 20. where a fraudulent policy was de- 
creed to be delivered up; and the premium to be repaid ; the plaintiffs 
deducting thereout their coſts. | 

(2) The like decree—policy to be delivered up, with coſts : but the pre- 
mium to be paid back, and allowed out of the coſts. 


is 
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is certainly agreeable to the other caſes. But what he wanted 
to know was, Whether there was any common-law deter- 
« mination to the ſame effect:“ {Which it did not appear 
that there was.] Whereupon Lord MANSFIELD ſaid, it was 
plain what muſt be done in this caſe: for, he looked upon the 
offer made by the complainant's bill in equity, to be the ſame 
thing as if the money had been actually brought into court, in 
the preſent caſe. Verdict for the plaiktiff vacated ; and a ver- 
dict to be entered for the defendant. | 

Deviation J. lf a ſhip be driven out of her loading port into Delaney er al. 
another port, and being there, the docs the beit the can to get to:. Stoddart, 
her port of deſtination, the is not obliged to return to the port g bo: B. R. 
from whence ſhe was driven. Upon a motion for a new trial 1 Tr. Re, 22. 
the ficts appeared to be as follows: This was an action upon 
the caſe to recover a loſs upon the ſhip Friendſhip, which the 
plaintiff, who was a merchant in the Welt Indies, had ordered 
the defendant, who was lus correſpondent in England, to get 
inſured “ -at and from St. Kitts to London,” and which the 

_ defendant had neglected to do. The plaintiff in a letter, 
dated St. Kitts, 4th of Mav, 1781, directed the defendant to 
make an inſurance upon the ſhip, © at and from St. Kitts to 
London, warranted to ſail with convoy. The plaintiff wrote 
to the defendant, the 14th of June, 1781, St. Kitts.“ That 
& the ſhip was loaden, and would fail on or before the firſt 
* of Auguſt.” The plaintiff wrote again to the defendant, 
St. Kitts, the 3d of July, 1781.“ I now inform you that 
« the ſhip left port to take in her cargo. She let go an an- 
chor at Sandy Point; but as the wind blew freſh, ſhe 
drove out and could not come in again: the was obliged to 
„go to St. Euſtatia; I hope you have not negleCted to 
make the inſurance for fear of accidents.” The plaintiff 
wrote again to the defendant, St. Kitts, the 25th of July, 
1781 (received in London on the 14th of September, 1781). 
& As the ſhip Friendſhip did all in her power to get up from 
St. Euſtatia but could not, therefore I thought proper to 
6 fell her, which I did to Mr. Roſs, of St. Euſtatia, I hope 
« the iniurers will not infiſt on the premium; therefore hope 
you will withdraw the inſurance, as I ſuppoſe the inſurers 
ill not be liable.” The plaintiff wrote to the defendant, 
St. Kitts, the 26th of July, 1781 (received in London on 
the 11th of September, 1981). “ Mr. Roſs has purchaſed the 

„ ſhip Friendſhip, which you are directed to inſure from St. 
« Euſtatia to London; but if the former inſurers will not give 
« up the premium, you may aſſign my intereſt in that in- 
&« ſurance over to Mr. Ros.” About the beginning of Sep- 
tember, before the arrival of the two laſt letters, the defendant 
had gone into the country, and had left word with his clerk to 
open all letters. Theſe letters were ſent after him into the 
country, and the defendant did not receive them in fact till the 

oo 24th 
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24th of September. The defendant wrote to the plaintiff, 


London, Auguſt 1ſt, 1781.“ I ſhall make the inſurance; I 
« have already wrote you, that I ſhall cheerfully take part in 
c the ſhip Friendſhip,” And the following entry was made 
in the defendant's book, 2d of Auguſt, 1781 : © Owners of 
&« ſhip Friendſhip debtors for inſurance on ſhip and freight, 
& FROM ST. KITTS TO LONDON, Twarranted ta depart with 
& corv2y on or before the firſt of Auguſt, at 12 percent.” While 
the defendant was in the country, Roſs's agent enquired at the 
defendant's to know whether the inſurance had been effected, 
and was told by the clerk, that he believed it was. The pre- 
mium was then as high as 40 guineas on ſhips in the ſame fleet, 
and the defendar:t, immediately upon coming to town, can- 
celled the inſurance in his books; but the news of the loſs had 
arrived at Lloyd's ſeveral hours before that time. It alſo ap- 
peared that the ſhip Friendſhip had failed the firſt of Auguſt 
from St. Euſtatia with the convoy, and that ſhe had aſter- 
wards foundered at fea, That St. Euſtatia is in the direct 
road to London from St. Kitts, and the convoy from St. 
Kitts always looked into St. Euſtatia, to take up any ſhips that 
might be there. That if the Friendſhip had failed from St. 
Kitt's, ſhe muſt have gone by St. Euſtatia, but would not 
have ſtopped there. That when ſhe was driven to St. Euſta- 
tia, after making ſeveral efforts to get back to St. Kitts to 


_ finiſh her loading, and finding ſhe could not ſuccecd, ſhe then 
took in the reſt of her loading at St. Euſtatia.—The jury 


found a verdict for the plaintiff 15o00l. damages. Lord Marxs- 
FIELD, Ch. J. The only queition is, Whether this is the 
ſame voyage as that intended to be inſured ? The great queſ- 
tion is, Whether there was a deviation? And that depends on 
the evidence. If a ſtorm drive a ſhip out of her voyage into 
any port, and being there, ſhe does the beſt ſhe can to get to 


her port of deſtination, ſhe is not obliged to return back to the 


point from whence ſhe was driven : but here the witnefles ſay, 
the tried to get back to St. Kitts, and could not; and it is a 


much eaſier navigation to go directly from St. Euſtatia to Lon- 


don, than to go back to St. Kitts firſt. And as to the taking in 
the cargo at St. Euſtatia, I do not find that the ſhip loſt any 
time by it. Every thing ſhould be imputed to the ſtorm 
which was in reality done and occaſioned by it. It was a 
queſtion which was proper to be left to a jury, whether this 
was the ſame voyage or not; and they have determined it. 
WIIIESs, J. My only doubt is, whether this was the ſame 
voyage inſured. So far as the ſhip was driven by ſtreſs 
of weather, ſo far there is an exception. When ſhe was 
driven to St. Euſtatia, ſhe attempted to get back to St. Kitts; 
but I do not find that ſhe made any attempt to get to London 
at that time. When fhe was at St. Euſtatia, the owner of the 


ſtead 
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ſtead of ſugar, which was to have been her original cargo; ſo 
that there was a new cargo, a new owner, and a new voyage. 
In theſe caſes we lean very much to deviation. In a caſe (1) 
lately determined in this court it was held, that going to Beau- 
maris, though only a few leagues out of the way, was a devia- 
tion. It ſtrikes me as a caſe of ſome difficulty: perhaps the 
jury had not enough evidencę laid before them to determine 
upon; for there is nothing ſaid on the part of the defendant as 
to the uſual courſe of the voyage. The riſk was certainly in- 
creaſed by the ſhip's continuing at St. Euſtatia ſo long; for the 
inſurance, if good at all, was good all the time ſhe lay by at St. 
Euſtatia, and the might have continued there much longer. In 
my opinion, it is very well worth the re- conſideration of a jury. 
ASHHURST, J. This ought to be conſidered as the ſame 
voyage inſured, Wherever a ſhip is driven by ſtreſs of wea- 
ther out of her own port into another, that ſhall not be con- 
ſidered as a deviation. Here the ſhip was forced by ſtreſs 


of weather to go to St. Euſtatia, and being there, ſhe en- 


deavoured ſeveral times to get back to St. Kitts, but without 
effect. In fact it was better. for the parties that the cargo 
ſhould be completed at St. Euſtatia. Her continuing at St. Euſta- 
tia rather diminiſhed the rifk than otherwiſe ; becauſe, if ſhe 
had gone back to Sr. Kitts, it would have taken up a longer 
time. If then every thing was done that could be done under 
ſuch circumſtances for the benefit of the adventure, this ſhall 
not vacate the policy. As to the other point concerning the 
intereſt of the parties, this is not the plaintiff's action, it is the 
action of Roſs. A policy certainly muſt be transferred: for 
though a choſe in action cannot in law be aſſigned, yet in 


equity it may; therefore we will permit the action to be 


brought by truſtees. There was an agreement between the 
plaintiff and Roſs that the policy ſhould be transferred, becauſe 
Roſs's agent enquired whether the inſurance had been ef- 
fected; and I think the plaintiff had intereſt enough to found 
the action upon. BULLER, J. It has been much relied on in 


this caſe, that there was a change of property; but that, in my 


Opinion, makes no difference. Then, laying that out of the 
queſtion, and ſuppoſing the ſhip as not being ſold to R, I will 


firſt conſider whether this is a different voyage. But that can- 


not be, as it would be contrary to the evidence. Neither 1s it 
true that the vetle] afterwards purſued the ſame voyage by ac- 
cident; for that part of the cargo which ſhe took in at 
St. Kitts continued on board her the whole time, and the ori- 
ginal intention of the ſhip's coming to London was likewiſe 
continued: the parties never thought of a different e u 
But it is ſaid, that ſhe took in another cargo at St. Euſtatia.— 


— 


(i) Hibbert and others, aſſignees of Barber v. Pn. 
What 
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What ſays the evidence? Where a captain has not taken in a 

full cargo at St. Kitts, it is uſual to take in the reſt at St. 

Euſtatia; ſuch was proved to be the cuſtom of the voyage; 

and it was proved that on a voluntary act of the captain's go- 

ing to St. Euitatia, the policy would have protected the ſhip 

during her ſtay there; a fortiorz will it, where the ſhip was 

driven there by ſtreſs of weather. As to the defendant's not 

being prepared at the trial to anſwer the uſage, he ought to have 

come prepared for that which was the giſt of his defence.— 

Then was the ritk altered? Had it been ſo, it was in the de- 

fendant's power to have proved it : but there was no proof that 

it was altered. Part of the fame cargo continued; nor does it 

appear that they meant to alter the cargo: for ſhe endea- 

voured to get back to St. Kitts to take in the reſt, but was 

prevented by ſtorms. I think the riſk would in reality have 

been much greater, if ſhe had gone back; for the mult have 

come by the way of St. Euſtatia again in her paſiage home.— 

The part of the cargo which was taken in at the time the ſhip 

was driven from St. Kitts had been already paid for by the de- 

fendant: even this would not have been paid for by the de- 

fendant, if he had conceived that the voyage had been at an 

end, Another circumſtance is very itrong ; all the other po- 

licies on the ſame voyage have been paid. As to the policy 

being ſubſequently cancelled, it does not appear; for there 

mult be ſome act done before the loſs is known to ſignify ſuch 

- cancelling ; and if no act be done, things muſt be taken to re- 

main as they were. On all points 1 think the verdict is 

right. — Rule diſcharged. . 

Livabre et al. If an inſured ſhip quit the courſe deſcribed in the policy, from 

”. Wilſon; Bize neceſſity, ſhe muſt purſue ſuch new voyage of neceſſity in the 
ne _ direct courſe, and in the ſhorteſt time, otherwiſe the under- 
v. Walter; writers will be diſcharged.—In Lavabre v. Wilfon, and La- 
Mic. Ter. vabre v. I alter, the voyage inſured was deſcribed in the fol- 

1 B. R. Iowing words: © At and from Port L' Orient to Pondicherry, 
. 2% « Madras, and China, and at and from thence back to the 

« ſhip's port, or ports of diſcharge in France, with liberty to 

« touch in the outward or home ward-bound voyage at the 

6 Iſles of France and Bourbon, and at all or any other place 

&« or places what or whercſover.” And there was this addi- 

tional clauſe in a ſubſequent part of the policy, viz. © And it 

* ſhall be lawful for the ſaid ſhip. in this voyage, to proceed 

« and fail to, and touch and ſtay at, any ports or places what- 

« focver, as well on this fide, as on the other tide of the Cape 

of Good Hope, without being deemed a deviation.” The 

ſhip did not fail till the 6th of December, 1776, and did not 

reach Pondicherry till the 23d of July, 1777. She con- 

tinued there till the 23d of Auguſt following, when, inſtead of 

proceeding to China, /he ſailed for Bengal, where having paſſed 

the winter, and undergone very conſiderable repairs, ſbe ſa:led 


from 
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from thence early in the year 1178 (being the ſecond ſhip that 
left the Ganges), returned to Pondicherry, and after taking in 
a homeward-bound cargo, at that place, proceeded in her 
voyage back to L'Orient, but was taken in October in that 
year by the Mentor privateer. The uſual time in which the 
direct voyage between Pondicherry and Bengal is performed, is 
ſix or ſeven days, but the Carnatic was about fix weeks in go- 
ing to Bengal, and two months on the way back from thence 
to Pondicherry. Both going and returning, ſhe either touched 
at, or lay off, Madras, — — Viſigapatam, and Vanon, 
and took in goods at all thoſe places. On the trial of Lavabre 
v. /Y:/for, it was, in the opening for the plaintiffs, inſiſted, that, 
under the general liberty given by the policy of touching at all 
places whatſoever, the veſſel might go to Bengal, which, by the 
operation of thoſe words, was as much part of the voyage, as if 
N had been expreſsly named. That the ſhip being there, the 
voyage might be abridged, and her further progreſs to China 
abandoned, ſor that veſſels inſured may always return back 
from any point within the limits of the voyage contained in the 
policy. Lord MANSFIELD, however, having intimated a clear 
opinion that the general words were, by the expreſſions of 
in the cutward, or homeward-bound voyage,” and “ in this 
« voyage,” qualified and reſtrained ſo as to mean “ all places 
© whatſoever in the uſual courſe of the voyage to and from the 
places mentioned in the policy, this ground was immediately 
abandoned, and never farther mentioned by the counſel for the 
plaintiffs in the progreſs of theſe cauſes. The plaintiffs then 
reſted their caſe chiefly on another ground, viz. that the voyage 
to Bengal was adopted by neceſſity for the ſafety of the ſhip, upon 
the bona fide opinion of the captain and the reſt of the officers, and 
of one Berard the ſupercargo, who had the principal manage- 
ment, To prove this neceſſity, it was ſworn by Berard and 
four mates, that the ſhip hd been detained longer in Europe 
than at firſt was foreſeen, and that ſhe met with extremely bad 
weather on her outward paſſage, and at Pondicherry was 


ſo leaky, that it appeared to them, upon conſultation, that ſhe 


muſt be careened, which could only be done at Bengal, there 
being no other place ſo near as for her, in her then fituation, to 
be able to proceed to it with ſaf:ty, where that operation could 
be performed; for that no harbour between Pondicherry and 
the Ganges on one fide, and Pondicherry and Bombay on the 
other, would admit of fo large a veſſel being hove down, her 
burtnen being near 800 tons. Indeed, it turned out when they 
got to Bengal, that ſhe could be repaired without careening, 
but this was only diſcovered, they ſaid, after ſhe was unloaded of 
much more of her contents than could have been done with 
ſafety in the open road of Pondicherry. All the witneſſes for 
the plaintiffs ſwore that they took the reſolution of going to 
Bengal much againſt their inclination, for that it woald have 
| been 
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been not only more for the advantage of the owners, but alſo 
more for their private intereſt as individuals, to go to China, 
they having prepared their own adventures for that market. 
Beſides the circumſtance of the leak, they aſſigned an ad- 
ditional reafon for relinquiſhing the voyage to China, viz. that 
they had been detained ſo long at Pondicherry, from delays in 
unloading their outward-bound cargo, that they were not 
ready to leave that place, till it was too late to undertake the 
China voyage with any degree of prudence or ſafety, and they 
faid Bengal was the belt place they could go to winter at. The 
defence fet up was; 1. That the ſhip had never ſailed on the 
voyage inſured, her dejtinaticn, when ſhe left Europe, having 
been for Bengal ond not China; 2. That, ſuppoſing her to have 
ſmiled on the voyage deſcribed in the policy, yet her going from Pon- 
dicherry to Bengal, inſtead of proceeding to China, was a de- 
vation, and was not juſtified by nece{ſity. In ſupport of the 
Hirſt ground of defence, certain ſecret inſtructions were relied 
upon, which were found on board the ſhip, and were addreſſed 
by the owners at L*Orient to Berard the ſupercargo, and 
which, though obſcurely penned, gave great room to contend, 
either that at her departure it had been refolved to ſubſtitute 
Bengal for the China voyage, or, at leaſt, that the alternative was 
left with Berard, to be decided one way or the other, accord- 
ing to certain events in India, which events turned out in the 
fort of way that, according to the inſtructions, was. to deter- 


ö . mine the voyage for Bengal. On the fecond ground they con- 42 
1 rended, that from the account given by the plaintitts* own wit- 2 
id ＋* . . * 
[ neſſes, there was no neceſſity for going to Bengal, and, that it | 


appeared, that, inftead of going directly thither, a trading 

voyage had becn made from Pondicherry, which afforded 

z ftrong preſumption, that trading was the object and motive 

and that the leak, or lateneſs of the ſeaſon, were only after- 

thoughts, and mere pretexts, On the part of the defence alſo 

fame letters were produced written by the owners to their cor- 

reſpondents who had got the policy under- written), to raiſe a 

8 | preſumption, that the neceſſity of going to Bengal was merely 

4 a pretence, deviſed after the capture, and when the infured 

6 began to apprehend that the words of the policy wou'd not 

| cover a voyage to that place. In Lavabre v. Malter, the ſe- 
cret inſtructions given to Berard had been more attentively pe- 

9 ruſed, and afforded ſtronger reaſons than they at firſt ſeemed to 

| do, to fufpect that the voyage to Bengal was pre-determined, 

i before the departure from L' Orient. The plaintiffs? witneſſes 

i were much preſſed on this occaſion, to ſay, whether the late- 

; | nefs of the ſeaſon alone was ſuch as, independent of the leak, 

l would have determined them to abandon the China voyage; 

and, on the other hand, whether the leak, independent of the 

other reaſon, would, in their opinion, have rendered it neceſ- 

Gary foto do. To this they ſaid, that they could not give a cer- 

T | tain 
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tain anfwer; for that, as neither of the caſes had happened, 
they had not exercifed their judgment upon them. Lord 
MaNnsFIELD ſummed up very ſtrongly againſt the plaintiffs, on 
the head of fraud. But, independent of that ground, he ſtated 
a new point againſt them, viz, that, i neceſſity were admitted 
to have been the ſole motive for 182 the voyage to Bengal 
in the place of that to China, ſtill it was incumbent on the inſured 
to have purſued that voyage of neceſſity directly, in the ſhorteſt and 
moſt expeditious manner, and that the delay in going from Pondi- 
cherry to Bengal, and the repeated fiops by touching at x pps 
places, and trading there, were deviations, and not within the 
protection which the ſuppoſed neceſſity afforied to the direct 


voyage. Notwithſtanding , this direction, the jury found a 


verdict for the plaintiff. Afterwards a new trial having been 
moved for, Lord MANSFIEL, Ch. J. after argument at the 
bar, delivered the opinion of the Court as follows: If this ap- 
plication were upon the ground of impeaching the teſtimony 
of the plaintiffs* witneſſes, whatever my private ſentiments 
might be, after two concurrent verdicts, J thould not be in- 
clined to interpoſe. But, without impeaching the evidence, I 
think there ought to be a new trial, or rather, that the caſe has 
been ill decided. The queſtion is, Whether, without imputa- 
tion on any body, circumſtances have not happened to take the 
voyage out of the policy? A deviation from neceſſity muſt be 
Juſtified, both as to ſubſtance and manner. Nothing more mult 
be done than what the neceſſity requires. The true objection 
to a deviation is not the increaſe of the riſk. If that were fo, 
it would only be neceſſary to give an additional premium. It is, 


that the party contracting has voluntarily ſubſtituted another 
voyage for that which has been inſured. If the voyage to Ben- 


gal was unavoidable, where was the neceſſity to trade? All the 
ports touched at were out of the direct courſe, and fix weeks 
and two months were conſumed inſtead of fix days. The 
juſtice of the caſe required a different deciſion.— Rules ab- 


ſolute (1). A 


In this caſe the inſurance was on a voyage “from C. to D v. 
aſſmore, 


« on a repreſentation that the ſhip was firſt to fail from A. „ 
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&« B. and from B. to C.; the voyage from A. to B. was per- 38 Geo. 4. C. 3. 
5 i 1 Pul. S Bos. 20. 


* 


(1) The two cauſes were again ſet Yown for trial, but the plaintiffs, 
when they were ready to be called on, ſubmitted to the opinion of the 
Court, and abandoned their claim againſt the under- writers. Lavabre and 


Company were bankers at Paris, who had lent the ſum which was the ſub- - 


ject of this inſurance, upon a contract a la groſſe avunture (that is, in the 
nature of reſpondentia and bottiamree united), to the owners, Berard and 
Company, at L'Orient. In this contract the voyage was deſcribed as in 


the policy, and the plaintiffs inſtituted a ſuit in France againſt the owners, 


on the ground of a deviation from the voyage upon which they advanced 


their money at the riſk of loſing it if the thip and goods ſhovid be loſt. 
| « formed, 
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te formed, but that from B. to C., being unavoidably prevent- 


« ed, the ſhip returned to A,, from thence proceeded imme- 


« diatcly to C., and in performing the voyage from C. to D. was 
« loſt; and this was held a good commencement of the 
© voyage inſured.” — This was aſſumpſit on a policy of in- 
furance, with a count for money had and received. The de- 
tendant paid five guineas into court. The ſhip Timandra be- 
ing about to fail on a voyage from Liſbon to Madeira, from 


Madeira to Safi on the coaſt of Africa in ballaſt, and from 


thence back to Liſbon, with a cargo of wheat; the plaintiff 
directed his broker to make three inſurances, viz. one on 
three-fourths of the ſhip for the round voyage, one on three- 


fourths of the freight on the voyage from Liſbon to Madeira, 


and one (which was the inſurance in queſtion) on three- 


fourths of the freight from Saffi to Liſbon. The two former 


were effected without any difficulty, but the broker was not 
able to get the third under- written at the ſame time, on ac- 
count of the diftant period at which the riſk was to com- 
mence: however, on a repreſentation ſome time aſterwards, 
that he had received intelligence of the ſhip's arrival at Ma- 
deira, and that ſhe was about to proceed on her voyage imme- 
diately, this alſo was effected. When the Timandra arrived 
at Madeira, all the crew except two, being alarmed by reports 


of ſome Mooriſh cruiſers being off Saffi, and of their having 
captured and ill-trea ed a Dane and an American, quitted the 


ſhip, and refuſed to return to it unleſs the captain would pro- 
miſe to ſail immediately for Liſbon. Under theſe circum- 
ſtances, the captain carried the ſhip back to Liſbon ; but on 


his arrival there, the charterers inſiſted on his proceeding di- 


realy from thence to Safi; which he accordingly did, and was 


captured in his return from Saffi to Liſbon. It was in evi- 
dence that the difference of ſeaſon ariſing from this _ did 


not vary the riſk. A verdict was found for the plaintiff, and 


the detendant afterwards obtained a rule to ſhew cauſe why the 


above verdict ſhould not be ſet aſide, and a new trial be had, 
en the ground of the voyage inſured never having commenced. 
EYRE, Ch. J. This is admitted to be a new caſe, and conſe- 
quently there are no authorities: we ought therefore to be fully 
ſatisſied, that upon ſome principle of law the verdict is wrong 
before we interfere by granting a new trial. It has been argued 
in ſupport of the rule, that the voyage inſured was the third 
branch of a ſpecitic voyage, ſpecifically deſcribed in the poli- 
Cy : but | take the voyage inſured to be a voyage from Saffi to 
Litbon only. Now that the voyage ſo deſcribed did literally 
commence there can be no doubt, and I know no way 
in which that voyage could be reſtricted in point of commence- 


ment or connection with any other voyage, but by repreſenta- 
tion or warranty. That point was ably put by the Counſel : If 
@ man be atked to under-write a voyage from Sath to Liſbon, 


he 
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he naturally ſays, & Let me know what this voyage is, and at 
« what time it is to commence, that I may judge of the riſk. 


_ & Ts the ſhip now at Safh, or where is ſne? He will expect a 


repreſentation, and that repreſentation ought to be true : here 


the repreſentation was, that the ſhip was bound from Liſbon 


to Madeira with a cargo, from Madeira to Safh in ballaſt, and 
from thence to Liſbon. That repreſentation was really true at 
the time that it was made, and the under-writer was to form 
his own calculation of the time when the Timandra would ar- 
rive at Saffi. If the inſurance was made on a repreſentation 
which was true at the time, it will be difficult to ſtate a cafe 
where ſubſequent events, not happening through miſconduct, 
and not totally diſappointing the voyage, will diſcharge the un- 
der-writer. He formed his judgment of the caſe, knowing that 
all was executory, and that an alteration might ariſe of a kind 
that might increaſe his riſk ; upon the repreſentation made to 
him he under-wrote. The fact is, that the repreſentation be- 
ing true, a circumſtance occurred under which the captain was 


diſtreſſed how to act, and reſpecting which there might have 


been different opinions: he reſolved to 77 back to Liſbon; the 
charterer there called upon him to fulfil his engagements; he 
failed accordingly, and arrived at Saffi; and in the courſe of his 
voyage home was captured. Then why have the jury done 
wrong in ſaying that the under- writers are liable? They were 
literally bound to inſure a voyage from Sath to Liſbon ; tied 
up, indeed, as far as a repreſentation of the projected voyage, 


executory in its nature, could tie it up, and that repreſentation 


was true at the time that it was made. The voyage from Saffi 
to Liſbon might have been performed with as much eaſe after 
the circuitous voyage had taken place (unleſs a Spaniſh: war 
had broken out) as in the direct courſe originally propoſed. —- 
On what principle then can the under-writers be diſcharged ? 
The voyage has in ſubſtance been performed : the ſhip was di- 
verted from her intended courſe by circumſtances for which no 


one was to blame, and having arrived at Saffi, took in the cargo 


which was the original object of the inſurance. HEATH, J. I 
am of the ſame opinion. This is an inſurance on a voyage from 


_ Saff to Liſbon, which being a voyage to commence in futurs, 


it was neceſſary that the agent of the inſurer ſhould give all the 
intelligence of which he was poſſeſſed to the under-writers.— 
Now the captain's orders were to go from Madeira to Saffi, 
and from thence to Liſbon. Indeed it is not contended that 
there was any miſrepreſentation, but only that the voyage in- 
ſured was never commenced ; though the intention clearly was 
to have proceeded in the round voyage, had not the crew been 
alarmed by reports of an enemy off the coaft of Saffi. The 
queſtion is not whether the captain meant to abandon, ſince 
he had it not in his power ſo to do, without the conſent of the 
charterers ; and at their inſtance he did proceed on the voyage 
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as ſgon as he conveniently could. This is like all other caſes 
of deviation juſtified by particular circumſtances, and I ſee 
no reaſon to quarrel with the verdict. Rooke J. expreſſing 
ſome doubts with reſpect to the liability of the under-writers, 
founded on the circumſtance of their having at the time of the 
inſurance apparently taken into conſideration the period at 
which their riſk was to commence, ſince they refuſed to un- 
der-write the Timandra till the broker informed them of her 
arrival at Madeira; the cafe ſtood over, and now Eyre, Ch. J. 
faid, that the Court were unanimouſly of opinion, that no new 
trial ought to be granted, —Poſtea to the plaintiff. | 
Driſcol v. Bovil, At the trial of this cauſe, the ſame facts appeared in 
3 855 C. ;. evidence as in the laſt caſe of Oriſcol v. Paſſmore, with the ad- 
1 Pl. & Bes. dition of a letter written by the plaintiff on the 18th of 
313. Auguſt from Liſbon (after his return from Madeira to that 
place), to his broker in London; which contained the fol- 
lowing paſſage: “Should the merchant here, who chartered 
e the veſſel, inſiſt on her procceding to Saffi to tulfil the 
“ charter, I want to know if it is agreeable to the under- 
« writers that the veſſel may proceed to cornplete her 
« voyage, as by recent accounts, the riſk is not fo __ 
« T expect your immediate anſwer reſpecting their deter- 
« mination on this buſineſs. I hope they will be ſatisfied 
« that the return of the veſlel to this port is much more in 
e favour of them, than of me or any other pei ſon concern- ' 
1 | « ed. By the next packet that ſails from hence I ſhall be 
h | e able to inform you whether ſhe is to proceed td Sath or 
* not; but the opinion of the-under-writers either one way 
« or the other is neceſiary.” The broker in his anſwer to 
this letter gave his opinion that the policy on the round 
voyage was at an end, and informed the plaintiff that he had 
effected a new policy on the voyage from Sath to Liſbon. 
A verdict was found for the plaintiff.” A new trial was 
moved for on the ground, that although the deviation made 
bu returning to Liſbon might poſſibly be juſtified by neceſ- 
fity, ſtill that it appeared by the plaintiff's letter that the 
original object of che voyage had not been kept conſtantly 
in view: for it long depended on the will of the charterer 
whether the veſſel ſhould proceed or not; and that the 
plaintiff himſelf was manifeſtly deſirous of abandoning the 
voyage. PER CuRiam: This certainly is not a verdict 
againſt law. The queſtion before us is a mere queſtion of 
fact. This motion ſeems to have been made on two. 
n grounds; firſt, that the deviation was not juſtified by neceſ- 
ſity, though little reliance has been placed on that; ſecondly, 
that the voyage inſured was abandoned. Now, whether 
the deviation were juſtified by neceſſity or not, reſts on one 
plain fact; namely, that on receipt of the intelligence of 
ſome Mooriſh eruiſers being off Saffi, the crew refuſed to 
| EET proceed 
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proceed. What then could the captain do but return? As 
to the abandonment of the voyage, that ſhould appear in clear 
terms or in an ambiguous conduct; now it ſeems that the 
plaintiff has acted with great prudence and circumſpection, 
but that he has never abandoned. The terms of his letter 
expreſsly prove that he had not formed any conclution as to 
what he ſhould do, and that he did not think himſelf at 
liberty to form one. He aſks the broker what the under- 
writers will ſay, if the merchant ſhall ſtill inſiſt on his com- 
pleting the voyage. Docs he chen determine to proceed at 
any hazard? Gn the contrary, he wiſhes to know the ſen- 
timents of the under-writers, and reſerves to himſelf the 
power of determining what part he ſhall take. The verdict 
is clearly right. Rule refuſed. | | 
A liberty * to cruiſe fix weeks,” in a policy of inſurance, Syers er al. a. 
means & fix weeks ſucceſſively, from the commencement of the Briege, 
cruiſe.” On the trial of an action againſt an under-writer, on 1 1 
a policy of inſurance on the ſhip Mary, a letter of marque. 2 Doug. 327 
Wherein the words of the policy were, „At and from Liver- 
« pool to Antigua, 4vith liberty to cruiſe fix weeks, and to re- 
« turn to Ireland, or Falmouth, or Milford, with any prize 
« or prizes,“ a verdict was found for the plaintiffs, with 
liberty to move for a new trial, without coſts, upon the 
following facts. The policy was made on the gth of Feb- 

. ruary, 1779, and there was no time fixed in it for the com- 
mencement, or the duration, of the voyage. The captain, 
being called on the part of the plaintiffs, ſwore that he, in fact, 
ſailed from Liverpool on the 28th of February; he was five 

days before he cleared the land; and he proceeded on his di- 
rect voyage till the 14th of March, chacing, however, at dif- 
ferent times, from the 7th to the 14th, when he began his 
cruiſe, giving notice thereof to the crew, and ordering a mi- 
nute of it to be entered in the log-book, which was done. 
From the 14th of March, he continued cruiſing about the 
ſame latitude (43), till the 17th or 18th of April, when he 
diſcontinued the cruiſe, of which he alſo gave notice, intending 
to go to the Burlings, off Liſbon, in the courſe of his vovage. 
On the 23d, he renewed the cruiſe, of which he gave notice, 
as before, and ordered a minute, to that purpoſe, to be entered 

in the log-book. From that time he continued cruiſing till 
the 28th of April, when he was taken by an American priva- 
| teer. The counſel for the defendant called many witneſſes, 
who concurred in thinking, that, by the terms of the policy, 
the cruiſe muſt mean fix 3 veeks, uct interruptedly, and at 
interval;.—T wo witneſſes examined on the other tide thought, 
on the contrary, that the policy did not import any ſuch re- 
ſtriction; but they admitted, on the one fide and the other, 
that they only ſpoke their opinion, and could fay nothing of any 
uſage, none of them having ever knowna caſe circumſtanced like 
the preſent. PER CURIAM, This was merely a queſtion of con- 
Vor. LV. Ff ſtruction, ö 
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ſtruction, on the face of the policy, and, unleſs an uſagecouldhave 
been ſhewu in favour of this deſultory cruiſing, calling wit- 
neſi:s to ſupport it, was calling them toſwear to mere opinion. 
None of thoſe produced knew of any inſtance, and, therefore, 


their evidence ought not to have been received. Yet, their 
teſtimony had great weight with the jury. The meaning of 


words depends on the ſubject. The inſtructions were not 
read, but they ſhew the meaning very clearly, for they run 
thus, « To cruiſe fix weeks, and Shen proceed to Antigua (1).” 
There can be no general rule. Here, the ſubject-matter is 
deciſive to ſhew that the fix weeks meant one continued pe- 
riod of time. A cruiſe is a well-known expreſſion for a con- 
nected portion of time. There are frequently articles for a 
month's cruiſe, a ſix weeks” cruiſe, Sc. Such a liberty as in 
this caſe, to a letter of marque, is an excule for a deviation. 
But what is contended for by the plaintiffs is impoſlible in prac- 
tice. Suppoſe the ſhip returns directly back, cruiſing for the 
ſpace of a week : ſhe may then take- perhaps three weeks to 
return to where ſhe had been, Can ſhe then renew the cruiſe, 
and return again, and fo repeatedly ? The voyage, in that way, 
might laſt for years. But the true meaning is, «I will excuſe 
« a deviation for fix weeks.” The inſtructions, although it 
happens that they were not read, ſtrike much. Another ar- 
gument: Six weeks is a continuation, a congregate denomi- 
nation of time. If they had meant ſeparate days, they would 
have ſaid 42 days. — the rule made abſolute. 

If a ſhip infured for one voyage, ſails upon another, though 
ſhe be taken before the dividing point of the two voyages, the 
licy is diſcharged. — The ſhip Molly being inſured“ At and 
« from Maryland to Cadiz,“ was taken in Cheſapeak Bay in 


the way to Europe. And on the trial of this action againſt 


the defendant, one of the underwriters on the policy, a verdict 
being found for the defendant, a new trial was moved for, and 
the facts of the caſe appcared to be as follows :— The ſhip was 
cleared from Maryland to Falmouth, and a bond given that al! 
the enumerated goods were to be landed in Britain; and all the 
other goods in the Britiſh dominions. An affidavit of the own - 


er {ated that the veſiel was bound for Falmouth. The bills of 


lading were & to Falmouth and a Market.” And there was no 
evidence whatever that ſhe was deſtined for Cadiz. The 
place where ſhe was taken, was in the courſe from Maryl! 
both to Cadiz and Falmouth, before the dividing point. Many 
circumſtances led to a ſuſpicion that the was, in truth, nei— 
ther deſigned for Falmouth nor Cadiz, but for the port of Boſton, 
to ſupply the American army; but there was not ſufficient di- 
rect evidence of that fact. At the trial Lord MANSFHIEL h told 
the jury, that if they thought the voyage intended was to Ca- 
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diz, they muſt find for the plaintiff. —!f, on the con- 
trary, they ſhould think there was no deſign of going to 
Cadiz, they muſt find for the defendant. Lord Mans- 
FIELD :—T he policy, on the face of it, is from Maryland to 
Cadiz, and tu erefore purports to be a direct voyage to Ca- 
diz. All contracts of inſurance muſt be founded in truth, 
and the policies framed accordingly. When the inſured 
intends a deviation fron the direct voyage, it is always provid- 
ed for, and the iudemnification adapted to it. There never 
was a man fo fooli'!h as to intend a deviation from the voyage 
deſcribed, when the inſurance is made, becauſe that would be 


paying without an indemnitfication. Deviations from the voyage 


inſured ariſe from aſter-thoughts, after-intercit, aiter-temps 
tation; and the party who actually deviates from the voyage 
deſcribed, means to give up his policy. But a deviation merely 
intended, but never carricd into effect, is as no deviation. In 
all the caſes of that fort, the termmus 2 49, and ad quem, were 
certain and the ſame. Here, was the voyage ever intended for 
Cadiz? There is not ſufficient evidence of the deſign to go to 
Boſton, for the Court to go upon. But ſome of the papers ſay 
to Falmouth and a Market, fome to Filmouth only. None 
mention Cadiz, nor was there any perſon in the ſhip, who 
ever heard of any intention to go to that port. A more?” 
is not ſynonymous, to“ Cadiz ;*” that expreſſion might have 
meant Leghorn, Naples, England,” c. No man, upon the 
inſtructions, would have thought of getting the policy filled up 
to Cadiz. In ſhort, that was never the voyage intended, and 
conſequently is not what the under-wiiters meant to inſures 
WiLLEs, and ASHHURsT, |. Of the ſame opinion. Bur= 
LER, J. This is a queſtion of fact. There cannot be a de- 
viation from what never exited. The weight of the evidence 
is, that the voyage was never deſigned for Cadiz,—Rule diſ- 
Charged, 


If a ſhip inſured from a certain time, ſail before the time on a Way v. 


4 


different voyage from that inſured, the aſſured cannot recover, Modigiiant, 


though the afterwards get into the courſe of the voyage de- , Geo. 3. BR. 


2 


5 


ſeribed in the policy, and is loſt after the day upon Which the 2 Ter. Rep. 30. 


policy was to have attached. On the trial of an action on a 
policy of aſſurance on the ſhip Polly, * at and from the 20th 
& October, 1786, from any ports in Newteundland to Fal- 
% mouth, or her ports of diſcharge in England, with liberty to 
„ touch at Ireland, and any ports in the Channel.“ The jury 
found a verdict for the plaintiſf, ſubject to the opinion of the 
Court, on the following c:iſe. That the defendant on the Iſt 
day of March, 1786, had under-written a policy of infurance for 
gol. at a premium of five guineas per cent. upon the ſame ſhip, 


on the nterett and for the account and uſe of the plaintiff, 
c at and from Torquay to the banks of Newfoundland, and to 


a | any 


|; 
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&« any and all port or ports in Newfoundland, and during her 
« jtav there, and in port, or at ſea, and banking, coaſting, and 
„ fiſhing on the banks and ſhore, until the 20th of October, 
' That afterwards (g.) on the 24th of 
October, 1786, the policy of inſurance in eee was tender- 


ed to Mr. Fames Allen, and two other under-writers, with the 


words, © on the banks or from any ports in Newfoundland to 
& Falmouth, or her ports of diſcharge in England, with liberty 


ce to touch at Ireland, and in any ports in the Channel; 


which policy, ſo worded, the ſaid Fames Allen and the ſaid two 
other under-writers declined to underwrite z whereupon the 
broker who effected the ſame ſtruck out the words, © On the 
« banks or,“ and then they underwrote the ſame; and after- 
wards on the fame day the policy ſtated in the declaration with 
the words ſtruck out as aforeſaid, was tendered to the defend- 
ant, who underwrote the ſame for 100l. at a premium of two 
guineas per cent, It was agreed that this inſurance was to 
take up the ſhip from the 20th October. On the 11t of Oc- 
tober, 1786, the ſhip left a port in Newfoundland, and went to 
the Banks, fiſhed there till the 7th October, and failed from 
thence on that day to England, and of courſe never did fiſh or 
remain upon the Banks after the 20th October, 1786. The 
veſſel was loſt on the 3oth November following in the courſe 
of her voyage homewards.—ASHHURST, J. One of two 
things muſt neceſſarily be the caſe. Either the policy never 
.attached at all, becauſe the ſhip did not ſail upon the voyage 
inſured ; or if ſhe did, there was afterwards a deviation by her 
going to the Banks to fiſh, inſtead of proceeding homewards, 
according to the terms of the policy. It is immaterial which 
was the caſe; for either way the defendant is diſcharged. — 


 BuLLER, J. The firſt is the ſubſtantial ground, namely, that 


the policy never attached at all. Where a policy is made in 


ſuch terms as the preſent to inſure a veſſel from one port to 
another, it certainly is not neceflary that ſhe ſhould be in port 


at the time when it attaches, but then ſhe muſt have ſailed 57: 


the voynge _—_— and not on any other. Now what is the 


caſe here: The voyage infured is from a port in Newfoundland 
to England ; whereas, this veſſel ſailed 4% the Banks, which was 
a different voyage. I'his point has been already decided by the 
caſe of IJ celdridge and Boydell, where it was held, that if a ſhip, 
inſured for one voyage, fail upon another, although in the ſamc 
track part of the way, and the be taken before the dividing 
point of the two voyages, the policy is diſcharged. That 


was a ſtronger caſe than the preſent, for there the very in- 


tention of failing upon a different voyage than that inſured va- 


cated the policy. Here ſhe actually went and fiſhed upon the 


Banks after ſhe ſailed from port. —GRosEx, J. The object of 


the underwriter's ſtriking out the words mentioned, was to 


avoid 
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avoid this very riſk of fiſhing upon the Banks, It certainly is 
material whether a ſhip fails immediately from hec port, as ſhe 
has there an opportunity of making every neceſſary prepara» 
tion for the voyage. —Poſtea to the Defendant. | 


IVarranty. 


Ax inſurance was made on goods from the lading of them g1ackhurtt v. 
on board the ſhip at London, to Liverpool „er not lat: © 


4 


5 


7 


. 1 Comes : „ * 
at the bottom of the policy was added © warranted well Decem- ac d 


underwrote the policy between one and three o'clock in the 
aftetnoon of that day, and that the ſhip was loſt about eight 
o'clock the fame morning. A nonſuit was entered, with 
liberty for the plaintiff to move to enter the verdict for him, 
in caſe the Court ſhould be of opinion that he was entitled to 
recover. Which motion being made: PER CURIAM.— The 
{iingle queſtion is, Whether the warranty at the bottom of the 
policy means warranted well at the time ⁊chen the defendant 


/ubſcribed it, or any time on that day,? And we are all of opi- 


nion that, if the ſhip were well at any time on that day, it is 
ſufficient; and the underwriter is conſequently liable. It is a 
matter of indifference whether the thing warranted be or be not 
material; but it muſt be literally complied with; and if it be 
{o, that is ſufficient. Here the ſhip was warranted ſafe on the 
gth of December, and there was great reaſon for inſerting thoſe 


words, becauſe they protected the underwriter againſt all loſſes 


before that day ; to which he would otherwiſe have been liable, 
as the policy was on the goods from the lading of them on 
board the ſhip.—Rule abſolute. | 


A warranty on the margin of a policy muſt be ſtrictly fol- Bean v. 


lowed, as much as if written in the body of the inſtrument. Parts . 


The plaintiff inſured the ſhip called the Martha, at and from, Geo. 3. B R. 


London to New York, the voyage to commence from a day 1 Day. 11. 


l>ecihed 3 and, on the margin of the policy, were written theſe 
word:“ Eight nine-pounders with cloſe quarters, fix ſix- 
<« pounders on her upper decks, thirty ſeamen, beſidles paſſengers.” 
On the trial, the defence ſet up was, that there were not thi:ty 
ſeamen on board the ſhip, according to the terms of the ſtipu- 
lation in the margin of the policy: and, in fact, it appeared upon 
the evidence, that, to make up that number, the plaintiff rec- 
koned the ſteward, cook, ſurgeon, ſome boys, and apprentices, 
and ſome perſons deſcribed as men learning to be ſeamen ; 
and that only twenty-ſix perſons had figned the ſhip's ar- 
ticles. Lord MANSFIELD obſerved, in ſumming up to the 
jury, that the import of words muſt be collected from 
the ſubject, to which they are applied. That if, in the 


preſent caſe, the inſured had ſtipulated for thirty ſeamen, beſedes 


boys and landmen, then it would have been clear that the terms 
had not been complied with; but that, in this policy, ſeamen 
| : F 


f3 were 


„ben 9th, 1784.” At the trial, it appeared that the defendant 3 Tr. Re. 300. 
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were contraſted with paſſengers, and, in that ſenſe, the word 
ſeemed to include boys as well as men. he jury found a 


verdict for the plaintiff as for a total loſs. And on ſhewing cauſe 
againſt a motion for 2 new trial, Lord MANSFIELD obſerved, 
that the warr: nty might have bee n ſo worded as only to in- 
clude «ble ſeamen (as if ſeamen had been oppuled to Jandmen) 
but that, as expreſled here, the contraſt being with paſſengers, 
the whole of the crew or ſhip's company appeared to be meant, 


1 hat this was the general maritime ſenſe of the word. And af- 


ter it had been argued in ſupport of the rule, his LoRysnie 
ſaid, There is no doubt, but that this is a warranty. Its being 
written on the margin makes no difference. Beg a warranty, 
there is no di ubt but that the under-writers would not be liable 
if it were not complied with, becauſe it is a condition on which 
the contract is founded. But the queition i is, Whether, in this 
warranty, the word ſeamen”? was uſed in the ſtrict literal ſenſe 
or not? If it was, the warranty has not been comp. ied with. 
It is a matter of conftras ion. Boys are reckoned ſeamen, not 


only at the cuito.n-kouſe, and Greenwica hoſpital, but in the 


eiftribution of prizes - Hulle diſcharged. 

The following words were written 3 on the 
marvin of the policy: * In port, 20th of July, 1776. i 
— { ne [iD WS broved to have failed the 18th of July, 
and Lori Madxs Fir held that this was cle. Irly. a war- 
ranty ; and though the ciiFerence of two days might not 
make any material difference in the fiſe, yet as the condition 
had not been conip.cd with, the under-writer was not liable. 


But, I. thou ha written paper be rapt up in the policy, when 


it is brought to the under-writers to {ubſcribe, and ſheœn to 


them at that time; or, 2. even 1 0 it be waf:red to the po- 
licy at the time of ſubſcribing, ſtill it is not, in either caſe, a 


warranty, or to he confidered as p irt of the policy itſelf, but 


oniy as a repreſentation. The firſt of thoſe points occurred in 
a cauſe of Partien, v. Barnewelt tried before Lord MANSFIELD 
at Guildhall at the Sittings in Trinity Term, 18 Geo. 3. where 
the policy was the ſume as inthe caſeof Pawy/onv. Haver, ante, p.73+ 
The coynlel for the defendant offered to produce witneiles to 
prove, that a written memorandum inclofed, was always con- 
ſidered as part of the policy. But his Lordſhip faid, it was a 
mere queſtion of law, and would not hear the evidence; but 


decided, that a written paper did not become a ſtrict warranty 


by being folded up in the policy. The ſecond occurred in Bize v. 
Arber ants, p. 42%, tried at Gu:Jdhal! after E. 19 Ges. 3. whereit 
appeared, chat. at thetime wheathe inſurers underwrote the policy, 
a flip of paper was watered to it, deſcribing the ſtate of the hip 
as to repairs and ſtrength, and a alſo mentioned ſeveral particulars 
of her intended voyage, which particulars, in the event, had 
not been complied with. Lord MANSFIELD ruled, that this 
was only a repreſentation ; and, if the jury thould think there 


Was no fraud intended, and that the variance between the in- 
tended 
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tended voyage as deſcribed in the ſlip of paper, and the actual 
voyage as performed, did not tend to increaſe the riſk to the 
under-writers, he directed them to find for the plaintiff, who 
accordingly had a verdict.— 1 Dovg. 12. (n. 4) 284, 285. 
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W hatever is written in the margin of a policy ++ infurance De Hahn v. 


is a warranty. and mult be literally complied with — This was, 


H 


A . . . r, 
an action upon premiſes brought by the plaintiff (an under-,g qe. 3. B. R. 
writer) to recover back the amount of a loſs which he had paid 1 Ter. Rep. 343- 


upon a policy of inſurance. On the trial of the cauſe, the jury 
found a ſpecial verdict ; which ſtated, T hat the defendant gave 
to one Anderen, an inſurance broker, inſtructions in writing 
to cauſe an inſurance to be made on a certain ſhip called 


the Juno: [Here the Inſtructions were ſet forth: ] that 


Anderen, in conſequence of the inſtructions on the 14th 
June, 1779, cauſed a policy of aſſurance to be made on 
the ſaid ſhip Juno, upon any kind of goods and merchan- 
dizes, and alſo upon the body, tackle, apparel, Sc. of and 
in the ſhip Juno, at and from Africa to her port or ports 
of diſcharge in the Britiſh Weſt Indies, at and after the rate of 
is]. per cent, The verdict, after reciting two memoranda, 
which are not mat-rial, then proceeded to ſtate, that in the 


margin of the ſaid policy were written the words and figures 


following. e Sailed from Liverpool with 14 ftx-pounders, ſwi— 
vels, ſmall arms, and 30 hands or 1 pwards : copper ſheathed.“ 
That che plaintiff underwrote the policy for 200]. and received 
a premium of 311. 10s. That the Juno failed from Liverpool 
on the 13th October, 1778, having then only 46 hands on 
board her, and arrived at B2aumaris, in the iſle of Angleſea, 
in fix hours after ſailing from Liverpool as aforeſaid, with the 
pilot from Liverpool on board her, who did pilot her to Beau- 
maris on her ſaid voyage; and at Beaumaris the faid ſhip took 
in fix hands more, and then had, and duitng the faid voyage un- 
til the capture thereof, continued to have, 52 hands on board. 
That the faid ſhip in the faid voyage from Liverpool aforeſaid 
to Beaumaris, until and when ſhe took in the ſaid ſix additional 
hands, was equally fafe as if ſhe had had 50 hands on board her 


for that pa't of the ſaid voyage. Ihe verdict then Rated that 


the defendant was intereſted, and the thip captured. And 
that when the plaintiff received an account of the ſaid loſs, he 
paid to the defendant the 2001. inſured by him as aforeſaid, no! 
having then had any notice that the ſaid ſbip had only 46 hands on 
b:ard her when ſhe ſailed from Liverpool. The COUNSEL for 
the defendant admitted, that a marginal note i: a policy of in- 
ſurance may be a warranty; but contended that in the preſent 
caſe, that which was written in the margin had no relation what- 
ever to the voyage, but related merely to the force of the ſhip 
at Liverpool, before the voyage commenced, and was totally 
unconnected with the riſk inſured. — Lord ManNnsFIELD, Ch. 
J. There is a material diſtinction between a warranty and a 
repreſentation. A repreſentation may be equitably and Jubſton- 

f 4 trally 


| 


— — aöuau⁊——ů— — 


440 b Parine Juſurances. 


zially anſwered: but a warranty muſt be frifly complied with. 

Suppoſing a warranty to fail on the iſt of Auguſt, and the 

ſhip did not fail till the 2d, the warranty would not be com- 

plied with. A warranty in a policy of inſurance is a condition 

or a contingency, and unleſs that be performed, there is no 

contract. It is perfectly immaterial for what purpoſe a war- 
ranty is introduced; but, being inſerted, the contract does not 

exiſt unleſs it be literally complied with. Now in the preſent 

caſe, the condition was the failing of the ſhip with a certain 

number of men; which not being complied with, the policy is 
void. —<AsHHuURST, J. The very meaning of a warranty is to 5 
preclude all queſtions whether it has been /ub/antially complied 32 
with: it muſt be /iterally fo.—BuLLER, J. It is impoſſible. 1 
to divide the words written in the margin in the manner 
which has been attempted; viz. that that part of it which re- 
Jates to the copper ſheathing ſhould be a warranty, and not 
the remaining part. But the whole forms one entire contract, 
and myſt be complied with throughout.—Judgment for the 

laintiff. | 

cove +: 4 If a ſhip has been warranted to fail ona particular day, though 
Ext the ſhip be delayed, the warranty has not been complied 
18 Geo. 3. B R. with, and the infurer is diſcharged from his contract. — 3 
Cup. 734 Thus, in an action on a policy of inſurance, upon a motion 1 
to ſet aſide the verdict which had been given for the plaintiff, | 
the caſe appeared to be this. The declaration ſtated, that a 
policy was made on the ſhip New Weſtmorland, at and from 
Jamaica to London, warranted to ſail on cr before the 26th of 
| July, 1776, free from capture, and free from all reſtraints and . 
detainments of kings, princes, and people, of what nation, . 

condition, or quality ſoever. It further ſtated, that the ſaid 3 

{hip was preparing and ready to fail, and would have failed on 3 

the 25th of July, on her intended voyage, he had not been re- 1 
trained by the order and command of- Sir Baſil Keith, the then 
governor of Jamaica, and detained beyond the day: that ſhe 
afterwards failed and was captured. For the plaintiff it was 
ſaid, that the uſual clauſe againſt the detention of rulers and 
princes being inſerted in this policy, the embargo, by which 
the ſhip was prevented from failing on the day mentioned in 
the warranty, came expreſsly within the meaning of it, and 
therefore excuſed the delay. On the other hand it was faid, 
that the loſs of the ſhip could in no poſſible reſpect be connected 
with the embargo. That the warranty was pg/tive and expreſs ; 
: that the ſhip ſhould depart on or before the day appointed, and 
+ therefore muſt be complied with. Of this ovinion was the 
Court; and accordingly the rule to ſet aſide the verdict for the 

plaintiff, and to enter a nonſuit, was made abſolute. 

When a ſhip is warranted to fail on or befare a particular 


Bond v. 


Nutt, day, if the ſail from her port of loading,“ with all her cargo 
8 „ z BR. and clearances on board,“ to the uſual place of rendezvous 
Coops. 6. at another part of the {ame iſland, merely for the ſake of join- 


ing 
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ing convoy, it is a compliance with the warranty, thouzh the 
be afterwards detained there by an embargo beyond the day. — 
This was an action on a policy of inſurance upon the ſhip Ca- 
pel in the Weſt-India trade, loſt or not loſt, at and from Ja- 
« maica to London; warranted to have failed on or before tne 
« 1ſtof Auguſt, 1776.” The policy was effected on the 20th of 
Auguſt, 1776, at a premium of 15 guineas per cent. to return 
5 per cent. if the ſhip departed with convoy; and 8 per cent. if 
with convoy for the voyage, and arrived ſafe. At the trial, 
there was no controverſy about the facts; and they were ſhortly 
theſe : The ſhip was completely laden for her voyage to Eng- 
land, at St. Anne's in Jamaica; and failed from St. Anie's Bay, 
on the 26th of July for Bluefields, in order to join the convoy 
there, Bluehelds being the general place of rendezvous for 
convoy on the Jamaica ſtation, like Spithead in Eneland; 
and where a convoy then lay, which was expected to ſail for 
England every day : but the greater part of the way from St. 
Anne's to Bluefields, is out of the direct courſe of the voyage 
from St. Anne's to England. That ſhe arrived off Bluefields 
on the 28th or 29th of July, where ſhe was immediately 
ſtopped by an embargo laid on all veſſels being in any part of 
Jamaica, and was detained there till the 6th of Auguſt, when 
ſhe ſaited with the convoy for England; but afterwards, being 
ſeparated in the paſſage, was taken by an American privateer. 


Upon theſe facts the jury found a verdict tor the defendant. 


When this caſe was fi: it argued at the bar, two points were re- 
lied upon for the defendant, in ſupport of the verdict, which 
the jury had given in his favour: 1it. That the departure 
from St. Anne's was not a departure from Jamaica, within 
the meaning of this policy. 2d. If it were, that the going 
to Bluefields was a deviation. Upon the firſt argument, Lord 
MANs FIELD. CH. J. faid : One point now ſtarted is entirely 
new: that ſuppoſing the voyage to have begun from St. Anne's, 
the going to Blue fields (which, it is admitted on all hands, was 
out of the courſe of the voyage), though for the purpoſe of 
convoy only, thall be conſidered as a deviation. In anſwer, it 
has been ſaid by the counſel for the plaintiff, that there are 
caſes in which the contrary has been held ; but they are not 
cited. I could with therefore that theſe caſes might be parti- 
cularly looked into, and this rome mentioned again. It is a 
very material point: but widely different from a warranty to 
depart on a particular day, which is a condition precedent that 
admits of no latitude. The ſecond point was again argued; 
and then the judges ſeverally mentioned their ideas upon the 
ſubject, without coming at that time to any deciſion.— Lord 
MANSFIELID I am extremely glad this motion has been 
made; I have thought much of it ſince the trial. Some 
things are clear, and there are others which require conſider- 
ation, The policy was made on the 20th of Auguſt, 1776, 

. upon 
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upon the contingency of a fact, which muſt have exiſted one 
way or the other at the time che policy was under-written. 
That contingency was, that the ſhip ſhould have failed on or 
before the 1tt of Auguſt : conſequently it muſt have taken 
place or not upon the 20th of that month. Ihe port, from 
whence the ſhip was to be inſured, was, if I may uſe the ex- 
preſſion, the whole ifland of Jamaica; but from which of the 
ports the ſhip would fail, neither party knew; therefore they 
have uſed the words, & at and from Jamaica :'* by force of 
which ſhe certainly was protected in going froin port to 
port, and till ſhe failed. lt follows, that the word /azled in 
the warranty, mult mean that ſhe had failed on her homeward- 
bound viyaye. The qu«ftion then is a matter of fact; and 
one that admits of no lat: tude, no-cquity of conſtruction, or 
excuſe. Had ſhe or had ſhe not ſailed on or before that day * 

I hat is the qusſtion. No matter what cauſe prevented her ; 
if the fact is, that ſhe had not ſailed, though ſhe ſaid behind 
for the beſt reaſo ns, the policy was void: the contingency 
had not happened; and the party intereſted had a right to 
fay, there was no contract between them. Therefore, what 
was ſaid in argument is very true; if ſhe had been prevented 
by any accident from failing till the ſecond of Auguſt, as by 
the ſudden want of a my necetiary repair, or if an encemy had 
been at the mouth of the Ports tne captain would nave done 
very rig] ht not to ſail, but there would have been an end of 
the policy. It is very diiterent from the caſes where a 
voyage has been begun; there the uſage of the VOyage may 
juſt! ity 80 ing a lit le out of the direct ARE Y s his alſo is 
clear; if the ſhip had broken ground, and been fairly under 
fail upon her voyage for England on the 1it of Auguſt, 
though ſhe had gone ever fo little a way, and had afterwards 


put back from the ſtreſs of weather, or ppronention irom an 


enemy in ie ality Or 7 Hed been then put under an embargo, and 
had been detuinedetill September, it would ſtill have W 2 
beginning to ll. and che 2 ffoppage would have come too late 
becauſe the w arranty was upon a fact antecedent, Such a 
Calc NN before me a day or two after the preſent action 
was tricd (1). It was an inſurance upon a ſhip from Gre- 
nada to 3 warranted to ail on or before the 1/t of 
Augu/t. She had barely begun to fail on the day when ſhe 
was ſtopped by an *embargo, and detained beyond the time. 
I thought the voyage was begun: the jury were of that 
opinion, and there has been no motion for a new trial, I 
am giving no opi. ion, only breaking the caſe. Here the 
whole queſtic n turns upon this : Did the vovage from Jamaica 
howeward begin from dt. Anne's, or trom Bluefield Per- 


——_— 


(1) Toe !! 15 un V. Fergvfſun a Guiliall, H.. Lac. 1777. 
haps 


8 


Marine Inlurantes. | 443 


haps where a voyage is once begun, the going a little out of 
the way to join convoy may be very reaſonabie, and for the 
bene ft of all parties; but {till it does not vary the fact of 
failing. Here it was very reaſonable; but the queſtion, 
whether the voyage began from ot. Aun 's or Blueuvids, ſtill 
remains. Another material circumſtance arifes from the 
words, « at and from Jamaica.” At the tria, 1 reaſoned 
thus: „ By the terms of the policy the was protected during 
her ſtay at Jamaica: by force of them ſhe had a right to go 
to any port, or all round the iſland ; and ſhe went to Blue- 
« fields for reaſons beſt known to herſelf. Therefore the 
„ voyage began from Bluchel.is.” Had the inſurance been 
3 at and from the port of St. Anne's, it did ſtrike me, that 
2 going round the ifland to Blueticlds, would have been a devi- 
ation. But this is a qu<cltion of fo much value and conſe- 
quence, that the Court with to conſider the caſe thorough- 
E - ly, before they give a final deciſion upon it. The other 
3 judges alſo inclining in {upport of the verdict, THE COURT 
| TOOK TIME TO CONSIDER, and then their unanimous opi- 
I nion was pronounced by Lord. V! AnsFIELD, Ch. J. We are 
4 all ſatis tied that the truth of the caſe is, that the voyage from 
Jamaica to England began from St. Anne's. Tat when 
the ſhip failed from St. Annc's, ſhe had +0, view or object 
whatſoever, but to make the beſt ot her way to England. 
That the value of this queſtion, admitted on both fides, 


* news that every other ſhip under the ſame circumſtances 
'$ looked upon the touching at Bluchelds, where the convoy 
J then Jay ready, to be the fafeit courſe af navigation from 
4 Jamaica to England; and that it would have beea unwife and 


imprudent for anv ſhip not to have touched there. The 
great diſtinction is this: that the failed from St. Anne's for 


'J England by way of Bluenelds ; and that it was not a voyage 
 =E from St, Anne's to Bluehelds with any object or view diſtinct 


from the voyage to England. I: the had gone firſt to Blue- 
helds for any purpoſe indep-adent of her voyage to England, 
to have taken in water or letters, or to have waited in hopes 
of convoy coming there, none being ready, that would have 
given it the condition of one voyage from St. Anne's to Blue- 
telds; and another from Bluenelds to England. But here, 
under all the circam{lances, we thiak ſh had no other object 
than to come direcily % England by the ſafeſt courſe. I here- 
fore the rule for a new trial was made ablolute. | | 
So alſo, a French ſhip being warranted to fail from Guada- Thellugn v. 
loupe on or before the 31ſt of December. if he take in all Ferguflon, 
her loading and papers, and leave her port of loading before 7: BR 
that day, and fail to another part of the if1and, in the direct 1 Pogg. N : 
courſe of her voyage, and merely in the hopes of joining con- 
voy, and to take the governor's diſpatches for France, the 


warranty is complied with, though the governor there ſhould 
| | detain 
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detain her beyond the day, and although it was a condition 
inferted in one of her clearances, © that ſhe ſhould paſs that 
& way to take the orders of government.” — This was an 
action on a policy of inſurance, on the French ſhip I Aimable 
Gertrude, “ At and from Gaadaloupe to Havre, warranted 83 
« fail on or before the 31ſt of December.” On the trial it was 
afterwards moved for a new trial, and the facts appeared to be 
as follows: The jhip took in her complete lading and provifiins 
for France, and all her clearances and papers, at a port called 
Pointe a Pitre, in the iſland of Guadaloupe, and failed from 
thence on the 2.4th of October, for Baſſeterre. where there is no 


port, but only an open road. The town of Baſſeterre is the 
reſidence of the French governor, The ſhip arrived there at 


night, when the captain went on ſhore, and next day waited 
on the povernor, who would not permit him to depart, and to 
prevent it, took his ſhip's papers from him. At this place he 
was detained with his ſhip till the 10th of January, when he 
jet fail with a convoy whici: had arrived ſome littke time be- 
fore, and being ſeparated after ſome days from the convoy, 
the ſhip was taken by an Engliſh veſlel, "The captain, who 
was the only witncfs produced at the trial, ſwore that notice 
had been given on the part of the governor, ſome days before 
he failed, to him and the other captains of ſhips at Pointe à 
Pitre, who were preparing to fail tor Europe, that a convoy 
was expected from Martinico to be at Baſſeterre, by the 25th 
of October, and that in conſequence of this intimation, he 
had worked night and day to get ready, and had paid extra- 
ordinary gratifications to obtain his ſhip's papers and clear— 
ances as ſoon as poſſible ; that the deſire of being in time for 
the convoy was the only reaſon for this haſte ; and that, al- 
though he was not able to fail till the 24th, he was (till in 
hopes of being in time for the convoy, as he thought it 
might very probably have been detained at NMartinico ſome 
days beyond its time. The laſt ſhip-paper which he received 
at Pointe a Pitre, was le role Peguipage, or the muſter-roll. 
This paper, which was much relied on by the counſel for the 
deſendant, was dated the 24th of October, and was in the 
following words: Vu par nous, charge du detail des claſſes 
« au departement de la Grande Terre, Guadaloupe, l'equipage 
« denomme au role des autres parts au nombre de vingt per- 
« ſonnes, le capitaine compris. Permis au ſieur Jean Jaques 
„ Lethuillier, commandant le navire P 4miable Gertrude du 
Havre, de Sen ſervir pour faire fin retour, au dit lieu, 
« pafſant a la Baſſeterre pour y prendre tes ordres du gouverne- 
nent, en obſervant les ordonnances & reglemens de la 
« marine. Fait a Pointe à Pitre, Guadaloupe, le 24e Oc- 


tobre, 1778. MHontenot. Under this there was written, on 


the ſame paper, an account, dated the goth of October, of 
imme changes in the number of the crew, and under that the 
following 
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following entry: © Vu par nous, ecrivain de la marine charge 
edu detail des claſſes, les vingt-cinq perſonnes exiſtantes au 


« preſent role, le capitaine compris. 1! eft permis au ſieur 


&« [Lethuiller, commandant le navire  Amz:able Gertrude du 
« Havre, de faire ſon retour au dit lięu, en fe conformant 
« aux ordonnances et reglemens royau de la marine. A 
« Baſſoierre, Guadaloupe, le 2e Fanvier, 1779. On another 
paper, called Le Cznge, dated the 16th of October, which was 
read on the part of the plaintiff, there was written at the 
bottom, as follows: “Vu de relache a la Pafſeterre, Guada- 
« lupe, pour y attendre un convoi pour France. Ce 28e Oc- 
& tobre, 17758. —ATonentheil.” The captain ſwore, that he 
underſtood the only reaſons for the condition in the muſter- 
roll, that he ſhould go to Baſſeterre, were, that the convoy 
was to be at that place, and that he might take ſuch diſpatches 
as were ready for Europe. He had not objected to it, be- 
cauſe in the regular courſe of his voyage to France from 
Pointe a Pitre he mult have gone that way, cloſe under the 
guns of Baſſeterre, in order to avoid Montſerrat, there being 
no other courſe, except they were to keep quite to the lee- 
ward, which is not the cuſtom. If he had arrived there in 
the day-time, he would not have ci!t anchor, but would have 
tent his boat for the diſpatches ; but having arrived at night, 
his ſhip had been detained, contrary to his intention and ex- 
pectation. The defendant's counſel, to invalidate the cap- 


tain's teſtimony, beſides the muſter- roll, and the entry under 


it, as above ſtated, read the proteſt made by the captain on 
his arrival at Dover (1oth March, 1779), and alſo his depo- 
ſition in anſwer to the 29th interrogatory in the proceedings 
in the Admiralty, on the condemnation of tie ſhip. The 
words of the proteſt on which they relied were as follows: 
« Whereupon he (the captain), waited on the proper officer 
« at Pointe a Pitre tor his muſter-roll, and was anſwered, 
it could not be granted, but on condition that he ſhould 
« ſail firſt to Baſſeterre, and there wart the directions of the 
« general of the iſland.” And in a ſubſcquent part: & Where- 
& upon, at his (the captain's) inſtance, the faid 7% Nicholas 
& Lethuillier, his father, came to Baſſeterre, and went with 


_ & Meflirs Gobert and Boteul, commiſſioners of commerce to 


© the ſuperintendant, and alſo to the general of the iſland, 
ce ſtating to them, that the ſaid ſhip and cargo were inſured 


© upon condition that the ſhould have departed from the 


„ iſland of Guadaloupe before the 31ſt of December next, 
the terms of which inſurance they judged it eſſential to 
« fulfil, notwithſtanding which they were ſtill abſolutely re- 
“ fuſed permiſſion to depart, and were kept there until after 
« the ſaid 31ſt of December.” The depoſition relied on was 
as follows: „ At the time the ſhip was firſt purſued and 
« taken, ſhe was ſteering her courſe towards Breſt. Her 

1 „ courſe 
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proteſt and depoſitions. Under an inſurance at ſuch a place as 


Thelluſſon 2. 
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& courſe was at all times, when the weather would permit, 
« directed to Breſt, for which port he was directed to fail, 


« although the deſtination was for Favre-de-Grace by the 


& ſhip's papers. She was not, before nor at the time of the 
“ capture, faiiing beyond or wide of Havre-de-Grace. She 
« was then about eight leagues weſt of Ufhant, and her 
&< courſe was not altered to any other port or place, but was 


ec obliged to be directed to Breſt in conſequence cf the orders 


« he had received, ſubſequent to the deliyery of the ſhip's 
« papers.” In anſwer to the 27th interrogatory his depo- 


ſition was: © "That all the ſhip's papers found on board were 


« true and fair, and none of them falſe and colourable.” At 
the trial the captain ſwore, that he had received the directions 
to keep in the courſe to Breſt at Bafleterre from his father, 
who had formerly commanded the ſhip, but that this was 
done as the ſaſeſt way, in time of war, of getting io Havre, 


which fill continued ta be the place of the ſhip's deſtination. 


The grounds of the application for the new trial were two : 
1. That there had been no inception of the voyage on the 
24th of October, nor til] after the 31ſt of December. 2dly, 
That the ſhip never failed on the voyage inſured, ↄig. from 
Guadaloupe to Havre, but on a voyage from Guadaloupe to 
Breſt. Lord MIANSFIEID, Ch. J.—7.. In my apprchenſion 


there is no contradiction between the parol evidence and the 


Guadaloupe or Jamaica, the ſhip is protected in going from 
port to port in the iſſand. But the queſtion here is, Whether 
the voyage was bond fie commenced, and was ſtopt by acci- 
dent? As to the condition about taking the orders of govern- 


ment, the ſhip could not fail from any part of the iſland with- 


out the governor's leave. But the captain, when he left 
Pointe d Pitre, expected to meet with convoy at Baſleterre, 
and to proceed immediately without interruption, A convoy 
had been publiſhed, and he certainly would have gone to 
Baſſeterre at any rate, independent of the clauſe in the muſter- 
roll. 2. With regard to the ſecond point, the voyage to 
Breſt ' was, at moit, but an intended deviation, not carried 
into effect. — VII LES, J. and AsmHuRsT, J. of the ſame 
opinion. —BULLER, J. The caſe in 1777, between the ſame 
parties, is in point. There was no embargo there, nor in the 
preſent caſe, when the ſhip failed. There muſt be a lawful 
bend fide failing, which 1 think there was in this caſe. The 
ſhip was completely ready in all reſpects.— The rule for a 
new trial diſcharged. h 

The judgment given in the laſt cauſe was not ſatisfactory 


Staples, Sittinss to about twenty other under-writers upon the ſame policy, 


at Guildhall, 


Ea. Vac, 1780. 


1 Dong. 36 5. 


nineteen of whom obtained leave to conſolidate their different 
cauſes upon the uſual terms, in order to bring tue queſtion 


once 
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once more into court. Accordingly, in the enſuing fittings 
the cauſe Thellu/jon v. Staples was ſet down for trial firſt. 
In this cauſe, the ſecond point as to the deviation was aban— 
doned ; and on the firſt, the ſame evidence was given as upon 


the former occaſion. The point was again fully argued for 


the defendant. Lord Mansfield : The ſingle queſtion on this 


policy is, Whether the ſhip failed on her voyage to Havre 
before the 31ſt of December? She certainly failed from 


Pointe a Pitre completely loaded before that time. TI he doubt 
on the firſt queſtion of this fort in Bord v. Aut, ante, p. 440, was 
this: the policy was “ at and from Jamaica; “ now the word 
at certainly comprizes the whole ifland, and, under that 
word, you may fail from one port to another every-where 
along the —- of the iſland. The ſhip, therefore, in that 
ſenſe, was ſtill at Jamaica after ſhe had got to Bluchelds. 
She did not leave Bluefelds till after the day named in the 
warranty, and that place was quite out of the courſe of navi- 
gation from St. Anne's to England. I own, at the trial, 1 


thought the voyage to England did not commence till the ſhip 


ſailed from Bluefieids, and, according to my opinion then, 4 


verdict was found for the defendant. But there was 4 doubt. 


1 therefore wiſhed (as I always do in ſuch cafes) that the 
opinion of the Court might be taken in order to le.tl: the 


point. The cafe, when it came on in court, was very ably 


argued; I was completely convinced, and the Court were 
unanimouſly of opinion, that the voyage to England began 
when the ſhip failed from St. Anne's; and upon the lecond trial 


the plaintiff had a verdict. Earle and Harris, aue, p. 417, was 
{till a ſtronger caſe. 7here an embargo was actually publiſhed 


before the ſhip ſailed, and the captain immediately after crofl- 
ing the bar, returned to make a proteſt, zud feat his ſhip 
knowingly into the embargo: but he ſwore that he expected 
the embargo was to be taken off, and that he mould proceed 
immediately upon his voyage; and the jury believed bim. In 
this caſe to go by ſteps. There was public notification of a 
convoy to be at Baſſeterre on the 2 tm of October. The 


captain thought that it might be ſtopped a day or two at 


Martinico, and that he ſhould get to Balloterre in time. He 
worked night and day, paid double fees for his papers, and 
failed with full expectations of purfuing his voyage directly, 
He knew of no embargo, and Bafleterre was directly in his 
road. In that reſpect this caſe differs ſtrongly from Proud v. 


Nutt. He was even in the regular voyage obliged to paſs 


under the cannon of Baſſeterre. He had his mutter- roll on 
condition of calling there; but he made no difficulty of tak - 
ing it on that condition, becauſe he hne he muſt paſs that 
way at all events. Did he not bend file begin his voyage? 
He certainly had no idea, when he failed from Pointe 4 Pitre, 


of meeting with any ſtop. So it was in the former caſe of 
| 1helluſſon 
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Thellufſen v. Ferguſſm. There was no idea of the embargo in 
that cafe when the ſhip failed. Here there is not the leaſt 
ſuſpicion of fraud. This captain certainly did not know of 
the deciſion in Bond v. Nutt. He thought when he was de- 
tained at Baſſeterre beyond the 31ſt of December, that the 
policy was forfeited, which is a ſtrong circumſtance in the 
plaintiff's favour, for it ſhews that the failing was not colour- 
able. This queſtion has undergone the conſideration of a 
ſpecial jury, and of the Court. Under-writers have a right to 
litigate queſtions, which ſeem to them to be in their favour, 
But, at laſt, there ſhould be an end of litigation. If you 
ſhould be of the ſame opinion with the former jury and the 
Court, you will find for the plaintiff: which they did accord- 
ingly. The cauſe of the twentieth under- writer, on the ſame 
policy, who refuſed to conſolidate, ſtood next in the paper for 
trial ; but upon the above verdict being given, his counſel 
conſented that a verdict ſhould alſo be entered againſt him. 
In a policy of inſurance, & ſailing with convoy,“ means 
„ ſailing with convoy for the voyage.”—This was an action 


x9 Geo. 3. B. R. for money had and received, brought againſt an under- 


1 Doug. 72. 


writer, for a return of premium. The policy was on the ſhip 


the Parker galley; „at and from Venice to the Currant 


„ Iflands, and at and from thence to London;“ at a premium 
of frve guineas per cent; & to return 21. per cent if the ſhip 
& ſailed qwith convoy Jon Gibraltar, and arrived.“ The 
ſhip touched at Gibraltar on her way home, and failed from 
thence under convoy of the Zephyr ſloop of war, but the 


convoy was deftined only to go to a certain latitude, about as far 


as Cape Finiſterre, being ordered on the Liſbon ſtation; and, 
accordingly the ſhip and convoy ſeparated, and the ſhip ar- 
Tived ſafe at London. THE ONLY QUESTION in the cauſe 
was, Whether, by the terms of the policy, the condition for 
the return of premium was, a departure from Gibraltar with 
fuch convoy as could be met with, for whatever part of the 
voyage that might happen to be, or, a departure with convoy for 
the voyage? - On the trial a verdict was found for the plain- 
tiff. It appeared that the plaintiffs had called witneſſes (one 
of whom was Mr. Gormon, an eminent merchant), who 
ſwore that for ſome years paſt, when convoy for the voyage. 


er the whole voyage, was intended, thoſe explanatory words 


had been added, and that, by this uſage, the expreſſions of 
« ſailing with convoy, and . ſailing with convey for the 
c voyage, had received diſtinct technical meanings; © with 
* convoy,” ſignifying whatever convoy the ſhip ſhould de- 
part with, whether for a greater or lets part of the voyage. 
Several policics were alſo produced, which had been filled up 
at the office of the ſame broker, who had prepared that which 
had given occaſion to this cauſe, in which the words, for 
* the voyage,” or * for England, were added. The cap- 
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tain proved, that at the time when he left Gibraltar, no other 
convoy was to be had. The witneſſes for the defendant 
ſwore, that they underſtood the words *# with convoy” to 
mean convoy for the voynge; and the broker ſaid, that at the 
time when this policy was ſigned, he underftood, and appre- 
hended it was ſo underſtood by all the parties, that the con- 
voy was to be for the voyage, and that the return was fuch 
as was uſual when convoy for the voyage was meant.—Lord 
MansSFIELD: On the words, I was ſtrongly of opinion 
that the policy meant a departure with convoy intended for 


the voyage. The partics could not mean a departure with 


convoy which might be deſigned to ſeparate from the ſhip in 
a minute or two; though, when convoy for the whole of a 
voyage is clearly intended, an unforcſcen ſeparation is an 


accident o which the under-writer is liable; for the mean- 


ing of ſuch a warranty is not that the ſhip and convoy 
mult continue and arrive together. But I till think that 
the evidence was properly admitted at the trial of this 


_ cauſe, becauſe the ſenſe contended for by the plaintiffs was 


not inconſiſtent with the words of the policy; and, therefore, 
it was material to ſee what the uſage was. Ib laid great ſtreſs 
on Mr. Gorman's teſtimony. I did not conſider him as a 
common witneſs. However, it ſeems from what I have 
heard fince, that people in the city are diſſatisfied with the 
verdict, and think the evidence of the plaintiffs' witneſſes was 
founded on a miſtake. Certainly critical niceties ought not 
to be encouraged in commercial concerns; and wherever you 
render additional words necetflary, and multiply them, you alſo, 
multiply doubts and criticiſms. It may be hard, becauſe 
words have been added in ſome inſtances to force a con- 
ſtruction in this caſe, from the omiſſion of them. The 


_ queſtion is of great importance.—Rule for a new trial ab- 


ſolute (1). 


This was an action on a policy of inſurance, the facts ofD'Fguino v. 
which were the following. The policy was effected Sep- 1 
tember roth, 1793, on goods on board the ſhip Little Betſey, 36 Geo 1 CB. 
on a voyage at and from London to St. Sebaſtian in Spain, z Hen. Bluck.5 5. 
warranted to depart with conuzy for the vViyage. No convoy 


was appointed directly to St. Sebaſtian, but on the 7th of 


_— — HR 


0 


(1) The new trial came on before Lord Man feld, at the fittings af er 
Trinity Term, 19 Ges. 3. when a verdict was found for the defendant 
the inſurer. Vide the caſe of Ye v. Legender, 3 Lev. 320. B. R. M. 
3 V. & M. or Feferys v. Legendra, as it is called in other books; 2 Salt. 
443. 1 Shgw. 320. 4 M:4. 58. Holt, 465. where, according to Ledinx, 
upon a ſpecial verdict, finding a warranty in theſe words, * warranted to 


** depart with convoy,” Halt, chief juſtice, and the greater part of the 


Court, held, that thoſe words mean failing with convoy for the whole 
Vovayge. : 


Vor. IV, Gg November 
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November the ſhip failed from Spithead, under convoy of a 
ſquadron of frigates, the commander of which had orders 
from the admiralty, “ to take with him the Dido frigate and 
« Weazle ſloop of war, and proceed co Gibraltar, and to take 
© with him the trade bound to Gibraltar, and alſo ſuch ſhips 
« as ſhould be at Spithcad bound to Bilbea, and to detach the 
« Weazle with the latter, with orders to ſee them ſafe to 
« Bilboa, and after ſo doing to return to England, taking 
« under his convoy ſuch veilels as he ſhould find at Bilboa 
& bound for England.” On the 29th of November the 
commodore made a final for the Weazle to part company, 
and take with her ſuch ſhips as were bound to Bilboa and 
St. Sebaſtian, the captain of the Weazle having had previous 
inſtructions from the commodore, © to take, when the ſignal 
© to part company ſhould be made, the veſſels bound to 
e Bilboa and St. Sebaſtian under his convoy, and fee them in 
« ſafety / Bilboa, there to enquire if there were any veliels 
« bound to England, and to take any ſuch under his convoy 
« to Spithead.” The Weazle accordingly left the reſt of the 
fleet, taking the Little Betſey and other ſhips under convoy 
for Bilboa and Sebaſtian, but ſoon after parted from them in 
chace of a ſtrange ſhip, and did not afterwards join them. 
he Little Betſey arrived in ſafety off Bilboa, which was in 


her courſe to St. Sebaſtian, but was taken by the French in 


her paſſage between the former port and the latter. At the 
trial it was objected that the warranty had not been complied 
with, the convoy being only to Bilboa ; but it was left to the 


jury to determine whether there was not a ſufficient convoy 


within the meaning of the policy, and a verdict was found 
for the plaintiff, A new trial was afterwards moved for on 
the ground that warranties were to be ſtrictly conftrued, and 
that there was a non-compliance with the warranty in this 
caſe, and the plaintiff was therefore not entitled to recover: 
that however near che port of St. Sebaſtian might be to 
Bilboa (1), the principle was the ſame,” and a convoy to 
Bilboa could no more be conttrued to be a convoy to St. Se- 
baſtian, than a convoy to the Cape of Good Hope would be 
a convoy to the Eaſt Indies —BuLLeR, J. If government 
thought a convoy to the Cape was a fufficient protection to 
the Eaſt-India trade, and the uſage were for the Eaſt- India 
ſhips to {ail with a convoy only to the Cape, and to conſider 
that as the Eaſt-India convoy, and no other convoy was ap- 


pointed to the Eaſt Indies, I thould hold that the warranty 


— — 


(i) From: the nearneſs of St. Seb.ſtian to Bilboa, it ſeems that if the 
Wenzle hd continued in company with the convoy, the would have 
afforded picteftion do ins gung to both ports. 


Was 
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was complied with; though I agree that if there were another 
convoy to the Eaſt Indies it would be otherwiſe. The cap- 
tain of a merchant ſhip has nothing to do with, nor can he 
know the inſtructions from the admiralty to the king's offi- 
cers, but muſt take ſuch convoy as he finds. HEATH, J. 
The owner of a ſhip, when he makes an inſurance, cannot 
know the orders of the admiralty reſpecting convoys.— 
RookE, J. agreed. —Lord Ch. J. Err: : I am fatisfied 
with the finding of the jury.—Rule refuſed. 


Sailing orders are neceſſary to the performance of à war- Webb v. 
ranty to depart with convoy, unleſs particular circumſtances Thomſon, 


37 Geo. 3. C. R. 
J. & By. 5. 


exempt the inſured from the general rule. On the trial of an 


action on a policy of infurance there was a verdict for the 1 Pu 


plaintiff” The policy was effected on the Golden Grove, 
Captain Hodſer, bound from London to the Weſt-Indies, 
and warranted to depart with convoy. She failed from Spit- 
head, the place of rendezvous, in company with a convoy 
under Sir Hugh Cloberry Chriſtian, and was afterwards 
wrecked on the coaſt of Dorſetſhire. At the trial it was 
proved that the captain, and a pafſenger on board, who was 


ſuppoſed to have ſeen the failing orders, were drowned at the 


time of the ſhip being wrecked. The ſecond mate being ex- 
amined, as to his knowledge reſpecting failing orders, ſtated 
that the captain left the ſhip for the purpoſe obtaining them 
from the admiral ; and that afierwards on a ſignal for failing, 
the captain being aſked in what manner it ſhould be anſwered, 
gave the neceſſary directions. But the teſtimony of the mate 
being ſhaken by Admiral Chriſtian's evidence, a verdict was 
found for the plaintiff. A new trial was moved for on. two 
queſtions. FirsT, Whether, in point of fact, Captain Hodſer 
ever received failing orders? AND SECONDLY, Whether in 
point of law the actual receipt of them be neceſſary to the 
performance of a warranty fo depart with convoy ?—BULLER, 
J. The caſe is here brought to a queſtion of law. In point 
of law then, the general propoſition is, that failing inſlrutions 
are neceſſary. I have never decided this point myſelt, but it 
has often been determined at Guildhall, I do not ſay that 
there may not be caſes in which they may be diſpenſed with, 
In Hibbert v. Pigou my expreſſion is, © It is not neceſſary to 
ſay whether failing orders are eſſential or not; as at preſent 
adviſed, J do not ſay that they are abſolutely neceſſary. And 
the caſe of Victorin v. Cleve goes no further. If the captain 
from any misfortune, from ſtreſs of weather, or other circum- 
ſtances, be abſolutely prevented from obtaining his inſtruc- 
tions, {fill it is a departure with convoy: but then he muſt 
take the earlieſt opportunity to obtain them. Generally 
ſpeaking, unleſs failing inſtructions are obtained, the warranty 


is not complicd with: the captain cannot anſwer ſignals; he 
.G g 2 does 
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does not know the place of rendezvous in cafe of a ſtorm, 
he does not in effect put bimſelf under the protection of the 
convoy, and therefore the under-writers are not beneited. — 
The other judges concurring, rule refuſed, 

In an inſurance on a ſhip „ at and from Hull to Bilboa, 
« warranted ts depart from Fngiand with convoy,” the voyages 
from Hull to Portfnouth where ſhe meets with convoy, and 
from thence. to Bilboa, may be contidered as diſtinct, and in 
caſe of a loſs between the two latter places, an apportionment 
and return of premium may be demanded. — I his was an ac- 
tion on a policy of infurance on the ſhip Manning “ at and 
&« from Hull to Biltoa, warranted to depart from England 
« with convoy: the declaration alſo contained a count for 
money had and received, On the trial of the cauſe, it ap- 
peared in evidence that the ſhip fail-d from Hull to Portſ- 
mouth, and from thence departed with a convoy, which, not 
being direct for Bilboa, ſhe afterwards left, and was captured ; 
on this evidence the plaintiff would have been non- ſuited; but 
on his counſel inſiſting that he was entitled to a verdict for the 
premium, which had not been returned, under the count for 
money had and received, a verdict paſſed for the pl-intiff for the 
whole premium. It was moved to ſet aſide this verdict and 
enter a nonſuit, on the ground of the riſk having commenced, 
Cauſe being ſhewn, and the Court entertaining doubts, EYRE, 
Ch. J. ſaid, we will conſider of this caſe. Either the voyage 
inſured is to be conſidered as in effect two voyages with two 


diſtinct premiums, or one voyage only with one premium. 


Suppoling there were two voyages; if the {ſhip had been 
loſt on the firſt, there ought to be a return of premium upon 
the ſecond; but I cannot think that in ſuch a caſe a re- 
turn would have been demanded. Permon v. IPodbric'ge, 
ante, p. 480, is very ſtrong againſt two voyages; the out- 
ward-bound voyage might there have been contidered as a 


diſtinct riſk; anu if it was there thought that no return ſhould 


be made, it ſhakes the principle of Stevenj57 v. Snow, ante, 
p. 475. Before we decide in favour of a return, we muſt fee 
diſtinctly that there were two voyages and two diſtinct pre- 
miums conſolidated into one. HEATH, J. It is difficult to 


reconcile ihe ca es on principle. One went on uſage; in 


Stevenſon v. Sti, on the other hand, uſage was diſclaimed, and 
yet the Court reid on the opinion of all mankind, which is 
uſage. RoO KE, J. As theſe contracts are entered into every 
day, we ought to adhere to the deciſtons on the point. Where 
the courts have decided againſt a return of premium, they have 
diſtinguithed the caſes from Szeven/on v. Snow. It has been the 


courſe of conſtruction to divide ſuch a policy as this into two 


vovaces.. It the ſhip does not depart from Portſmouth with 


coi.voy, the contract caſes as to the latter part, though it re- 
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mains good as to the former. The word England here anſwers 
to the word Portſmouth in other caſes. As the courts have 
been anxious not to overturn Stevenſon v. Snow, I ſhould be 


unwilling to do what they have avoided. That caſe is pro- 


bably confidered as law at Lloyd's coffee-houſe. T'neg 
Coba took time to confider. AND Now EYRE, Ch. J. ſaid, 
The verdit now ſtands for the return of the whole premium; 
and the queſtion is, Whether it ſhould ſtand fur the whole, for 
none, or for a part? If for a part, I do not know how we are 
to ſettle it; it muſt depend on there being or not being ſome 
rule to be found to direct us in making the deciſion, Certain 
it is, that if the ſhip had been loft in coming round to Portſ- 
mouth, the under-writers would have been liable; it is not 
therefore reaſonable that they ſhould have been & liable with- 
out retaining a proportion of the premium. You thould en- 
quire whether there is any rate of premium among the under- 
writers from Hull to Portſmouth, and whether the premium has 
ever been apportioned where there has been only one in- 
ſurance, without diſtinguiſhiny the different riſks in the policy. 
if you can find any rule, I recommend you to adopt it. But if 
you cannot agree, we think the whole premium ought not to 
be returned; and therefore the preſent verdict muſt be ſet 
aſide, and the caſe go to a new trial. —Rule abſolute, 


453 


Under a warranty in a policy of infurance, that the ſhip and Eden ee a!. 
cargo are neutral property, it is ſufficient that they are neutral 7; Parkin, 


when the rité commences. — The plaintiffs inſured the ſhip the 2 


er 
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Yonge Herman Hiddinga, and her cargo, *© at and from 2 Doug. 732. 


„% L*Orient to Rotterdam; warranted a neutral ſhip and 
« neutral property.” The ſhip being captured in the courſe 
of the voyage by ſome Engliſh men-of-war, the plaintiffs 
brought this action againſt the defendant, one of the under- 
writers on the policy, ſtating, in their declaration, that the de- 
tendant ſubſcribed the policy on the 28th of November, 1780, 
and avering, that the ſhip and cargo were, at that time, neutral 
property. At the trial a verdict was found for the plaintiffs, 
ſubject to the opinion of the Court, ona caſe as follows: 'I he 
ſhip in queition failed from L'Orient, on the voyage inſured, 
on the 11th of December, 1780, having the infured cargo on 
board, and beth the ſhip and cargo were neutral property at the 
time of the ſbip's departure from L' Orient, and /e continued un- 
til the 20th of December, 1780, on which day hojtilities having 
commenced bet:veen the Engliſh and the Dutch, the Dutch ceaſed 
to be a neutral power, and the ſhip and cargo ceaſed to be 
a neutral property. They were taken on the 25th of Decem- 
ber, 1780, and condemned as lawful prize, in the admiralty 
court, on the 19th of February, 1781. Lord MansFiELD— 
Many points have been gone into on both ſides, which are not 
neceſſary for the deciſion of this caſe. For inſtance, there is 
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no doubt but you may warrant a future event. But the ſingle 
queſtion here, is, What is the meaning of this policy ? It is an 
| inſurance upon a ſhip, and her cargo, at and from L'Orient to 
Rotterdam. The inſured warrant them neutral, and the de- 
fendant would have the Court to add, by conſtruction, And 
« ſo ſhall continue during the whole voyage.” The contract 
is not ſo. The inſured tell the ſtate of the ſhip and goods then, 
and the inſurers take upon themſelves all future events, and 
riſks, from men-of-war, enemies, detention of princes, &c.— 
The parties themſelves could not have changed the nature of 
the property; but they did not mean to run the riſx of war, 
If it made a difference what country the property belonged to, 
the under-writers ſhould have enquired. The riſk of future 
war is taken by the under-writer in every policy. By an im- 
plied warranty, every ſhip infured muſt be tight, ſtaunch, and 
{trong ; but it is ſuilicient if ſhe is ſo at the time of her ſailing, 
She may ceaſe to be ſo in twenty-four hours after her de- 
parture, and yet the under-writer will continue liable. The caſe 
of Lilly v. Ewer, ante, p. 448, turns quite the other way. 
The deciſion there was, that the ſhip mult ſail with convoy 
according to the uſage of the trade; 7. e. convoy deſtined to 
go as far as uſual in that voyage. The preſent is the cleareſt 
caſe that can be. The warranty is, that things ſtand fo at 
the time; not that they ſhall continue. WiLLEs, ASH- 
HURST, and BULLER, juſtices, of the fame opinion. —Poſtea 
to the plaintiffs, | | 


— 


Tyſon et al. So alſo in this caſe it was beld, that if goods be in- 
<q; range ſured from A. to B. in a neutral ſhip, it is ſufficient to 
IC. er. 


00D. + B. R. charge the under-writers, that the ſhip was neutral when 
3 Ter. Rep. 47 5. ſhe failed. —On the trial of an action on a policy of in- 
| ſurance on goods from London to Amſterdam, and from 
thence to St. Euſtatia, in any neutral ſhip. A verdict was taken 
for the plaintiffs, ſubject to the opinion of the Court. The 2 
goods inſured were the property of the plaintiffs, and were F, 
thipped at London on board the New Content, for Amſterdam, : 
where, on the ſhip's arrival, they were unloaded and re-ſhipped 
on board the Carolina Aletta, bound to St. Euſtatia, conſigned 
to the plaintiffs. "That thip at the time of ſailing was a neutral 
ſhip, but during her voyage hoſtilities commenced between 
Great Britain aud Holland, and ſhe was captured by an Engliſh 
| ſhip of war, and carried into St. Kitts. The ſhip and cargo 
were condemned on the 24th of February, 1781, by the vice- 
admiralty court of St. Kitts, as lawful prize. AT THE 
TRIAL three points were made on the part of the defendant. 
'FiRsr, That though the ſhip were neutral when ſhe failed, 
yet ſhe ceaſed to be ſuch atter her departure, and during 
the voyage. SECONDLY, I hat no slaim was made by 
the plaintiffs, or their agents, at St. Kitts, and that they : 
: did : 
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did not appeal againſt the ſentence of condemnation.— 
3dly, That this was an illegal inſurance, becauſe the plain- 
tiffs were Americans, and one of them was reſident at Phila- 
delphia at that time. THE DEFENDANT now abandoned the 
two firſt points, but contended that this was an illegal 
inſurance, being an inſurance on a trade prohibited by the 
16 Ges. 3. c. 5. ſ. 1. Lord KEN YοN, Ch. J. -The words of 
the act of parliament are * That all ſhips of or belonging to 
c the inhabitants of the ſaid colonics, together with their 
« cargoes,apparel, and furniture, and all other ſhips whatſoever, 
together with their cargoes, which thall be found trading in 
c any port or place of the ſaid colonies, or going to trade, or 
coming from trading, in any ſuch port or place, ſhall become 
&« forfeited to his majeſty, as if the ſame were the ſhips of open 
c enemies,” Now the cargo in queſtion was neither on 
board an American ſhip, or any other {hip trading to any port 
in the colonies ; and therefore is not within this at of parlia- 
ment. The legiſlature did not think proper to declare that the 
property of Americans ſhould be forfeited, unleſs it were found 
on board an American veſſel, or on board ſome other veſſel 
trading to one of their ports. And the property of Americans 
found in any other part of the world is not forfeited by this act. 
There is no pretence for the conſtruction put on this ſtatute by 
the defendant's counſel.— The two firſt points were very pro- 
perly abandoned. —Poſtea to the plaintiffs. 


On an action on a policy of inſurance, a condemnation by Bernardi v. 
a foreign court of admiralty is not concluſive evidence that the *io*teux, 
ſhip was not neutral, unleſs it appear that the condemnation,” &. 
went upon that ground.—[nfurance of freight and goods, 2 D- 


upon the (hip the Jane (or Joanna), at and from Venice to 


London, © warranted neutral ſhip and neutral property.” On 


the trial of the cauſe a verdict was found for the plaintiff, ſub- 
ject to the opinion of the Court, on a cafe, as follows: That 
the defendant under-wrote the policy ; that the thip was taken 
by a French frigate, called La Magicienne, as ſhe was ſailin 

from Venice on her voyage to London; that the plaintiff of- 
ſered to give evidence, on the trial, that the property of the 
ſhip and the property of the cargo were neutial, and that the 
papers belonging to the ſhip tell overboard by accident, after ſhe 
was brought to, by the French Frigate; but the defeniiant 
objected to ſuch evidence being received, and produced, as the 
ground of his objection, the ſentence of the condemnation of 
the ſhip in the French admiralty court: « 'i he Joanna; 


« Duke De Penthievre, Admiral of France —$Seen by us, 


« the Proces Verbal made on board the ſnow Joanna, taken by 
« the king's frigate La Magicienne, commanded by Mr. De 
& Boades, dated the 2d of December laſt. Signed, Saint 
« Owey, ſteward, Bouret, Dominico Zane, — Seen by the cap- 
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tain commander. Signed Poades :—purporting, that, the 


« ſaid ſecond of December laſt, at five o'clock in the evening, 


his ſaid majeſty's frigate La Magicienne, commanded by the 
ſaid captain De Poades, being ten leagues eaſt of Cap des 
Moulins, having, diſcovered a ſnow ſteering ſouth-ſouth- 
weſt, the wind ſouth-weſt, and having come up with her, 
and ſtopt her, under Venetian colours, after an hour's chace, 
the ſaid Mr. De Boades ordered the captain to bring on 
board his muſter-roll, paſſport, and bills of loading; with 


which order the captain did not readily comply, under 


a pretence that the ſea was rough, and that his long boat was 
leaky ; but, being at laſt obliged to comply, upon threats 
being made of firing on him, and being come on board, he 
declared, that, in getting up the ſhip's fide, the box contain- 
ing his muſter-roll, his patents and paſſport, had fallen froin 
kis pocket into the ſea, and only ſhewed his bills of loading, 
by which they found the ſaid ſnow the Joanna, of 14 men, 
including officers, commanded by Domin:co Zane, of Venice, 
failed from Venice the 25th of September, with a cargo of 
12 bales of ſilk, dryed raiſins, oil, cream of tartar, potaſh, 
and other effects mentioned in the bills of loading by him 
exhibited, for the account of ſundry perſons in Venice, con- 
ſigned to ſundry merchants in London, whither he was 
bound. Theſe goods going into an enemy's country, and 
the loſs of his papers which had fallen into the fea, raiſing 


ſuſpicion, the ſaid ſnow had been ſtopt, and carried by his 


majeſty's frigate La Magicienne, to Almeria, where ſhe had 
been put into the hands of the conſul, after the ſaid Sant 
Owey, lieutenant acting as ſteward, and the ſaid Beuret, en- 
ſign on board the ſaid frigate, had put their ſeal on the faid 
ſnow, where they found no papers, and taken on board the 
ſaid ſhip ten of the faid ſnow's crew, which were replaced 
by ſix men from on board La Magicienne, and three from 
the Atalante, with a coaſting pilot, who have brought the 
ſaid ſnow into the port of Almeria, The premiſes con- 
ſidered We, by virtue of the power delegated to us as 
aforeſaid, have declared, and declare, as good prize, the ſhip 
the Joanna, her tackle, and apparel, together with the 
goods of her cargo, and do adjudge them to the captors, 
that, in conſequence. of this decree, the whole be fold (if not 
already done), in the uſual manner. and the produce divided 
according to the deſire and ordinance of the king, made the 
28th of March, 1778. We order, by thele prefents, the vice- 
conſul of France at Almeria to look to the execution of this 
our ordinance, and thereby authorize and command the firſt 
tipſtaff or ſerjoant to proceed in all forms requilite thereto. 
Done at Paris, the 13thof January, 1779. RiGcer.”” The queſ- 
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ſaid ſentence was not concluſive evidence againſt the plaintiff's 
recovering in this action? If the Court ſhould think it not con- 
clutive, ten a verdict to be entered for him. If they thould 
think it concluſive, then a nonſuit to be entered. In the courſe 
of the arguments on this caſe, the third article of the re- 


gulations of the marine of France, bearing date the 20h 


of July, 1778, and alſo the proces verbal made at the time of 
the capture, though not ſtated in the caſe, nor given in evi- 
dence at the trial, were ſo much referred to, and ſeemed of ſuch 
weight to the Court, that it will be neceſſary to inſert them in 
this place. Arret, for the regulation of the marine, &c. 25th 
of July, 1778.—Art. 3. All veſſels taken, of what nation 
« ſoever, either neutral, or allied, from which it is known that 
“ any papers have been thrown into the ſea, ſuppreiied, or 
« abſtracted, ſhall be declared good prize, together with their 
&* cargoes, upon the mere proof that ſome papers have been 
« thrown into the ſea, without any neceſſity of examining what 
< thoſe papers were, by whom they were thrown, and even 
though a ſuſticient quantity ſhould remain on board to 
« juſtity that the ſhip and its cargo belonged to friends 
« or allies.” The proces verbal was ſet forth in the ſentence 
of condemnation. It was admitted that the ſentence had heen 
appealed from, and affirmed, but nothing new, or ſpecial, ap- 
peared in the proceedings on the appeal. The caſe was twice 
arzued; and after the ſecond argument, Lord MANSFIELD 
directed the cauſe to ſtand over, till the ſhould be an oppor- 
tunity to apply to the defendant, for his conſent, that the above 
arret, and the proces verbal, ſhould be added to the caſe; but 
the defendant's counſel would not conſent that the proces ver- 
bal ſhould be conſidered as part of the caſe. After the firſt ar- 
gument, LORD MANSFIELD faid, the firit principles are 
clear, and admitted. All the world are parties to a ſentence of 
a court of admiralty. Here, there is a monition publiſhed at 
the Exchange, and in other countries at ſome place of ge- 
neral refort, and any perſon intereſted may come in, and ap- 
peal, at any time, if there has been no laches. If there has, the 
time of appeal is limited. But the ſentence, as to that which 
is within it, is concluſive againſt all perſons, unleſs reverſed 
by the regular court of appeal. It cannot be controverted, col- 
laterally, io a civil ſuit. The difficulty here is, what the ground 
was on which the French court of admiralty went; whether, 
the ground of enemy's property, or that of the papers having 
been thrown overboard. By the maritime {aw of all coun- 
tries, throwing papers overboard is conſidered as a ſtrong pre- 
ſumption of enemy's property, and upon that principle the arret 
of 1778 is founded. But, in all my experience in England, I 
have never known a condemnation on that circumſtance only. 
It is made uſe of as a ſtrong ground of ſuſpicion. The arret 
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is very rigid. It is difficult to find out what the ground of this 
ſentence was. I incline to think, the Court went upon the 
ground of enemy's property, and conſidered the want of the 
papers as a ſtrong preſumption of that fact; but they did not 
examine the captain upon interrogatories, as to the contents of 
the papers; and upon the whole, enough does not appear on 
this obſcure ſentence, to aſcertain preciſely upon what it was 
founded, and ſome other method ought to be taken to enquire 


what the ground of it was. As to whatever it meant to de- 


cide, we muſt take it as concluſive. WiLLEs, and AsH- 
HURST, Juſtices, concurred with his lordſhip. BULLER, J. 
jaid, that, to be ſure, the ſentence was obſcure, but, taking it 
altogether, he did not think there was much difficulty in diſ- 
covering the grounds of it. The two circumſtances of the 
cargo being conſigned to the enemy, and the falling of the pa- 
pers into the ſea, are ſtated as the grounds of ſuſpicion. 'I he 
latter circumſtance—papers falling into the ſea—could not be 
a ground of condemnation. The other could raiſe no other 
ſuſpicion, nor a preſumption of any thing elſe, but the property 
being enemy's property. It follows, therefore, that the con- 
demnation went upon that ground. If it had gone upon a wil- 
ful throwing papers overboard, that would have been ſtated, 
ſubſtantively, as the ground. In the firſt place, lay the arret 
out of the caſe, and then wilful throwing papers overboard 
is only preſumptive evidence of enemy's property; then take 
the arret, ſtill wilful throwing overboard might have been 
uſed as evidence of enemy's property, or it might have been a 
ſubſtantive ground under the arret : here it is not ſtated as a 
ſubſtantive ground. On the ſecond argument, Lord Mans- 
FIELD faid, that, if the proces verbal ſhould be agreed to be 
made part of the caſe, it would clearly explain the ambiguity 


of the ſentence, as it ſet forth the ground for taking the ſhip 


to have been the arret of July, 1778. Without the proces 
verbal, the ſentence, he ſaid, was equivocal; it took all in; 
and it was difficult to fay, what it went on. If the papers pro- 


duced to the captor were fair, the property was neutral. But, 


the proces verbal put the ground of the ſentence out of 
all doubt. WILLEs, and AsHHURsT, Juſtices, of the ſame 
opinion. BULLER, J. alſo declared, that he thought the 
proces verbal muſt be taken as part of the proceedings, and, 
as that expreſsly referred to the arret as the ground of the cap- 
ture, and the ſentence was conſiſtent with it, the ſentence muſt 
be taken to have been founded on the arret. But he adhered 
to his former opinion, on the caſe as ſtated without the proces 
verbal, namely, that the interpretation of the ſentence, taken 
by itſe f, muſt be, that the condemnation went on the ground 
of enemy's property, and was, therefore, concluſive againſt 


the plaintiff, Lord MansFIELD then faid, if the de- 
| fendant 
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fendant would not conſent that the proces verbal ſhould 
be made part of the caſe, there muſt be a new trial.— 
Upon this, it was obſerved, that it would be hard upon the 
plaintiff now to grant a new trial, for that his witneſſes were 


gone to Venice, and the terms on which the caſæ was reſerved 


for the opinion of the Court were, that, if the ſentence ſhould be 
thought not to be concluſive, a verdict ſhould be entered for the 
plaintiff, The ultimate refuſal of the defendant was now ſig- 
nified, by Lee, who aſſigned as the reaſon for it, that the 
proces verbal was not a proceeding in the French court of ad- 
miralty, but merely an account of what paſſed on the capture, 
reduced into writing, at the time. He obſerved, that, in the 
ſentence, all the proces verbal, except the concluding part, 
which reters to the arret of July, 1778, was recited, and he 
thought this afforded a ftrong argument for inferring, that the 
Court had purpoſely omitted that part of it, to ſhew that they 
did not condemn the ſhip on the ground of the arret. LoRp 
M an$SFIELD difapproved much of the defendant's refuſal, but 
he ſaid he thought the juſtice of the caſe might {till be got at, 
on the ground of the ambiguity of the ſentence, which did not 
mention a word about the property being enemy's property; 
that it was clear the French admiralty meant to proceed on the 
ground of throwing the papers overboard; and he agreed 
with the counſel for the plaintiff, that the proces verbal ought 
to be conſidered as part of the proceedings, and that the ſen- 
tence ought not to have been read without it. BULLER, J. 
thought, there was weight in what had been obſerved by Lez, 
on the reaſon for omitting the cencluding part of the proces 
verbal in the ſentence. Indeed it was not clear that what was 
now offered to be produced was the fame proces verbal which 
the ſentence recites, and, if it could be ſuppoſed that the cap- 


tain had made another, omitting the reference to the arret as the 


pom of capture, that could only be accounted for by his 
aving found that the capture could not be ſupported on that 
ground, WiLLEs, J. thought it moſt manifeſt, that the 
proces werba! made at the time of the capture was that on 
which the ſentence proceeded. The ſentence began with 
mentioning it, and recited it exactly, as to date, and every 
thing elſe, as far as it went. The word “ purporting*” did 
not require a recital of the whole, and it was not neceſſary for 
the admiralty court to ſet forth the captain's reaſons for detain- 
ing the ſhip. He had all along been of opinion that the ſen- 
tence was ſo ambiguous, that it did not appear that the cauſe 


of condemnation was that the property was not neutral, and, 


therefore, had thought evidence neceflary to explain it. AsH- 
HURST, J. concurred, as to the ambiguity of the ſentence, aad 
that it was, therefore, not concluſive; and, on that ground, 


Lord MANnsF1ELD, and WILLEs, and ASHHURST, juſtices, 
declared 
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declared their opinion that the poſtea ought to be delivered to 


the plaintiff; Lee ſtill urging the danger of opening the ſen- 


tences of foreign courts of admiralty, which are uſually in- 


formal, and exprefling his apprehenſions, that the conſequence 


of this determination would be, that, in all cates of this fort, 
there would be controverties about the ground of the foreign 
tentence, On this, Lord MANSFIELD ſaid, that this ſuppoted 


inconvenience would be entirely obviated, if the foreign courts 


Calvert v. 
Povill, 

Hil. Ter. 

25 Geo. 3. BR. 
3 Ter. Ref. 523. 


would ſay, in their ſentences, „condenmed as enemy's pro— 
6 perty.”—Poſtea delivered to the plaintiff. 

In an action on a policy of infurance on goods warranted 
American, on board a ſhip from London to V irginia, a ſentence 
of a foreign court, which, after reciting that“ foraſmuch as 
„the true deſtination of the veſtel was for the Englith 
« jſlands, having been hired and loaded at London, and having 
« on board eighty barrels of gunpowder, declares the ſhip and 
« cargo a good prize, is not concluſive evidence againſt the 
warranty of neutrality; becauſe the ſpecial grounds atl:gned for 
the ſentence do not neceilarily lead to ſuch a concluſion. — This 
was an action on a policy of inſurance on the captain's goods 
and private adventure, warranted American property, on board 
the ſhip Friends, at and from London to Virginia. it was 


clearly proved at the trial that the property of the goods 


(which were ſhipped purſuant to an order of council, then 
rendered neceſlar\) was in the plaintiff; that he was an Ame- 
Tican ; that the ſhip, which was American built, and manned 
by American failors, had been conſigned by her owners in 
Virginia to their correſpondents in London with a cargo of 
merchandize, and was afterwards cleared out and failed from 
London upon the voyage inſured, having all neceſſary papers 
on board to evince that the was an American ſhip, and that the 
real place of her deſtination was Norfol= in Virginia, to 
which port ſhe belonged. That in the courſe of her voyage 
having met with very tempeſtuous weather, and. being. much 
damaged, ſhe was obliged from diſtreſs to bear away for the 
firſt port in the Weſt-Indies, in which courſe the was cap- 
tured by a French privatcer and carried into Guadaloupe, 
where ſhe was condemned by ſentence of the court there, ex- 
preſſed, as to the matter in judgment, in theſe terms; “ Seen 
„ by us, the judges of the court of commerce, the papers 
„ which have been here produced reſpecting the capture of the 
« brig Friends, Captain Thomas Calvert, made by the privateer 
* La Legere, Captain A. J., and having heard on that ſubject 
© the opinion of citizen Serand, commitlary of the executive 
&« directory of the ſaid court, and alſo heard the report, and 
* conſidered the whole; foraſmuch as the true deſtination of 
the ſaid veſſel was for the Engliſh iſlands, having been hired 
and loaded at London, and that there has been found on board 
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< her eighty barrels of gunpowder; the Court declares the 
© ſaitbrig Friends a good prize for the benefit of the captors, 
together with her tackle, apparel, cargo, and generall 5 all 
that belongs to her,“ &c. THE qQuesr:oN was, Whether 
the ſentence of condemnation was concluſive evidence againſt 
the warranty of the goods being American property? A ver- 
dict was taken for the plaintiff, with liberty for the defendant to 
move to ſer it aſide and enter a nonſuit if the Court ſhould be 
of opinion that the ſentence was concluſive z which motion 
having been accordingly made, rule niſi obtained, and cauſe 
ſhewn againſt it. PER CuUR1AM,, it is contended that though 
in point of fa-t the goods were the property of an American, 
the ſentence of condemnation precludes the plaintiff from aſ- 
ſerting that fact, To a certain degree this Court will ſupport 
the proceedings in foreign courts by preſuming that their ſen- 
tences are juſt; and we will not make any exception at preſent 
of the proceedings of the French courts of admiralty. But 
when an attempt is made to perv-rt the juſtice of the caſe, it 
becomes neceſſary for us to ſee whether the deciſion of the court 
at Guadaloupe has fo determined on the fact of neutrality that 
we cannot examine into it. But it has been ſaid, as nothing 
can juſtify the ſentence of the French court of admiralty but 
the fact that this was Britiſh property, we mult conclude that 
they condemned the thip and cargo on the ground that they 
ere Britiſh property: but that is a concluſion againſt all the 
the facts proved in the caſe. If indeed that Court had ſtated in 
their ſentence that they condemned the goods becauſe they 
were Britiſh property, we ſhould have been bound by their 
ſentence, but they have aſſigned other reaſons for their adjudi- 
cation; the expreſs grounds of the ſentence of condemnation 
are, that the ſhip was deſtined for one of the Weſt-India 
iflands, that ſhe was hired and Joaded at London, and that ſhe 
had a certain quantity of gunpowder on board, thereſorę they 
condemned her and her cargo as good prize. Then it is im- 


poflible for us to conclude that the French court decided on the 
ground that this was Britiſh property, when all the evidence in 


tie cauſe and the reaſons expreſsly given by them for their 
judgment lead to a contrary concluſion. Rule diſcharged. 


461 


By the ſentence of a French court of adm iralty it appeared Geyer v. 


that the ſhip inſured warranted American had heen condemned 


nance of France, and adjudged by the court there to be requi- 
tite within the meaning of the treaty of commerce between 
France and America; and this was held to be concluſive evidence 
againſt the warranty of neutrality, though in fact e ſhip was 
American. This action was brought to recover a total loſs by 
capture upon a policy of inſurance under - Written by the de- 

| fendant 


Aguilar, 
* 7 . , x 3 Þ . F. Er. 
as enemy's property for want of having on board a role d equt= 38 Geo 


page, or liſt of the crew, ſuch as is required by a marine ordi- Ter. Rep. 681. 
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fendant on the freight of the American ſhip Rainbow, William 
Smith, maſter, at and from Charleſtown to London, “ War- 
« ranted American property,“ and valued at 80ol. The pre- 
mium having been returned and accepted without prejudice, 
the defendant pleaded the general iſſue; and on the trial the 
following caſe in ſubſtance was reſerved for the opinion of this 
Court. I he plaintiff reſides at Charleſtown in North Ame- 
rica, and was the ſole owner of the ſhip Rainbow which took 
in a cargo at Charleſtown upon freight for the voyage de- 
ſcribed in the policy. The ſhip failed upon the voyage inſured 
under the command of Captain V. Smith, a native of the 
iſland of Bermuda, who was naturalized in the United States 
of North America on the 18th of January, 1796; and en the 
25th of March, 1797, ſhe was captured by a French privateer 
and carried into Nantz, in France, where ſhe was condemned 
and fold for the benefit of the captors. The Rainbow at the 
time of her firſt failing and till her capture had on board a pro- 
per regiſter as an American-built veſſel, a paſſport or ſea- brief 
duly certified, and the ſeveral other documents referred to in 
the ſentences of condemnation; but ſhe had no certified role 
d'eguipage or lift of her crew. The plaintiff offered to prove 
that he was born within the United States of North America, 
and had been domiciled there from his birth, and that the ſhip 
and freight were his ſole property: but on the other hand there 
was produced a record of condemnation by the commercial 
tribunal of Nantz, having competent juriſdiction, dated the 12th 
of May, 1797, which ſtated the queſtions of fact made to be, 
Iſt, I hether the ſhip Rainbow and her cargo were neutral pro- 
perty ? 2dly, Vl hether the papers and other things found on board 
the Rainbow ſufficiently proved the property? And the queitions 
of right to be, iſt, Whether a neutral American ſhip fitted 
out with papers vouching its neutrality were a lawful prize for 
having on board bills of lading of her cargo which are not 
ſigned? 2dly, Whether theſe bills of lading not poſitively 
pointing out that the merchandiſe which they contained were 
neutral property could give cauſe for confiſcation ? 3dly, . 
W hether a neutral American ſhip was to be declared a lawful 
prize becauſe ſhe had not on board a lift of the crew, or be- 
cauſe that which ſhe produced was not ſigned by a public offi- 
cer? &c. It then ſtated that the privateer having chaſed the 
Rainbow, which carried American colours, brought her to, and 
on examination of her papers the French captain obſerved there 
was no lift of the crew, that the manifeſt of the cargo was con- 
trary to the declaration made to him by the American officer, and 
that the bills of tading produced were not ſigned, for which rea- 
ſon he thought the American thip a lawful prize, eſpecially as 
her deſtination was for London, an enemy's country. He 


therefore brought her into Nantz, That Captain Smith 
| | | offered 
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offered to prove, iſt, That the ſhip Rainbow was American- 
built and American property, conſequently neutral; 2dly, 
'Fhat the goods on board her belonged to and were going on 
account and riſk of ſubjects of the united, ſtates of America, 
and conſequently were neutral property alſo. To prove the 
firſt point it was argued that the 25th article of the treaty be- 
tween France and America, made the Gh of February, 1778, 
required that when either of the powers ſhould be engaged in 
war, the ſhips of the other ſhould be provided with a ſea- 
letter or paſſport, expreſſing the property and deſtination of 
the ſhip, with the name and abode of her maſter, and that Cap- 
tain Smith had conformed to this law. Firſt he carried a 
regiſter dated the 6th of October, 1795, delivered at Charleſ- 
town by the proper officers which proves the ſhip Rainbow 
American-built, and owned by 7obn Geyer, an American ci- 
tizen 3 on which regiſter there was an indurſement that Cap- 
tain Smzth, after taking the uſual oath, had taken the command 
of the ſhip. Then he produced a paſſport or ſea-letter in due 
form from the American government, dated the 14th of Fe- 


bruary, 1797, for the voyage infured. 2dly, To prove the 


cargo American and neutral, five bills of lading were produced 
expreſſing the real names of the parties, &c. And annexed to 
the ſhip's manifeſt is a judicial act, proving authentically that 
the ſhippers of the goods therein ſpecified, which correſpond 
with the bills of lading, had appeared before a juſtice and notary 
of Charleſtown, and ſworn before him that the goods they had 
laden in this ihip were their property, and that no ſubjects of 
the powers then at war had either directiy or indirectly any in- 
tereſt therein; which paper was duly legalized by Citizen Du= 
pont, the French conſul, and dated at Charleſtown, 2d Ventoſe, 
in the 5th year of the Republic. On the part of the captors 
it was replied, that the 25th article of the treaty of February, 
1778, required American thips to have on board a liſt ſigned 
containing the names, ſurnames, places of birth and abode of 
the perſons compoling their crews or embarking on board 


them, and that in every port the captain ſhould ſhew it to the 


cuſtom-houſe officers and juſtices ; that Captain Sith had not 
on board ſuch a liſt; conſequently it was in contravention of the 
law, and as ſuch ſubject to confiſcation. That this law is con- 
hrmeil by the gth article of the regulation of the 26th of July, 
1778, which declares all foreign ſhips to be good prize that have 
not ou board a liſt of the crew ſigned by the public officers of 
the neutral place they depart from; and ſtill further confirmed 
by the 4th article of the decree of the executive directory of 
tie 12th of Ventoſe laſt, which fays that, conformably to the 
law of the 14th of February, 1793, the regulations of the 
21ſt of October, 1744, and 26th of July, 1778, concerning 
the manner of proving the property of neutral ſhips and goods, 
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El 


hall be executed according to their meaning and tenor; con- 


ſequently all American ſhips that have on board a lift of the 
crew in due form as preſcribed by the model annexed to the 


: treaty of the 6th of February, 1778, ſhall be good prize, and 


the execution of which is ordered by the 25th and 27th articles 
of the ſame treaty. That alſo by the gth article of the regu- 


lation of 1778, in order for any veſſel to be conſidered neutral, 


ſhe ſhould not have on board a commanding officer of an ene- 
my's country, and Captain Sith is an Engliſhman born; and 
that the letter of naturalization in the American ſtates de- 
hvered to him at Charleſtown on the 18th of January, 1796, 
was inſufficient, becauſe annulled by the regulations of the 23d 


of July, 1794, and the 21ſt of October, 1744, expreſsly re- 


quiring that the letters of naturalization ſhould have been ob- 
tained before the declaration of war, and that thoſe to whom 
they ore granted ſhould have been domiciled in the neutral 


ſtates before that period, and ſhould not have returned to their 


native countries ſince the letters were obtained. But Captain 
Smith did not obtain his letters of naturalization till after the 
declaration of war between the French republic and England, 
no mention is made what time he had lived in the united ſtates, 
and it appeared he had returned to England ſince he obtained 
his naturalization. In reply it was obſerved, 1ſt, that it was 
not cuſtomary in the United States for maſters of ſhips to have 
lifts of their crews, and that there was no public officer ap- 
pointed to deliver them. That the only paper of the kind made 
uſe of was one produced of an agreement between the maſter 


and the crew; and that it muſt have been by miſtake that the 


decree of the executive directory of the 12th Ventoſe laſt 
ſeemed to require of American ſhips a liſt of their crew in any 
different form, tince the 25th and 27th articles of that treaty, 
the execution of which is preſcribed, do not ſpeak of it. 
Moreover this decree being of a date poſterior to the de- 
parture of the Rainbow from Charleſtown could not have 
any retroſpective effect, and conſequently could not be ob- 
ligatory upon Captain Smith. That as to the act of natura- 
lization it was in the form cuſtomary in America, that Cap- 
tain Smith having fulfilled all the formalities preſcribed by the 
laws of the country and taken the requiſite oath, was declared 
and inrolled a citizen of the United States. "Then the tribu-al 
paſſed ſentence in the following terms; © Conlidering that the 
« th article of the law of the 13th Nivoſe, in the gd year, 
„% which abrogated that of the gth of May, 1793, cannot be 
applied to Captain Smith according to the decree of the exe- 
* cutive directory of the 12th of Ventoſe, and that this law 
remains in force; conſidering that ſuch decree of the 12th 
of Ventoſe declares lawiul prize all American thips not 
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« having a liſt of their crews conformable to what is preſcribed 
« by the model annexed to the treaty of February, 1788 ; that 
te the ſame decree orders, agreeably to the law of the gth,of May, 
« 1793, the execution of the regulations for neutrals in time of 
“ war of the 21ſt of October, 1744, and the 22d of July, 1778, 
tc fixing the manner of eſtabliſhing at ſea the property of neutral 
&« ſhips and goods; conſidering there was not on board the ſhip 
« Rainbow ſuch a liſt of the crew as is preſcribed by the model 
« annexed to the ſaid treaty; that the captain of the Rainbow 
has only produced conformable to the 27th article of ſuch 
e treaty his paſſport and ſea- letter and the act of the Ameri- 
“can congreſs of the 26th of July, 1 790) on the back of which 
js an agreement printed in Engliſh, and ſubſcribed by only 
« ſeven of his crew, and it was not till after the examinations 
© that there were twelve names upon it, being the crew on 
* board; conſideringthat the captain produced only bills of lad- 
ing without ſignature, which as ſuch are null; that the only 
« authentic paper he produced is a manifeſt of his cargo with a 
declaration of the ſhippers that it is their ſole property, which 


declaration has been received by a juſtice and notary of 


« Charleſtown and the ſignature of which has been legalized by 
« the conſul of the Freneh Republic reſident there; conſidering 
that the decree of the Directory of 12th Ventoſe laſt peremp- 
« torily declares American ſhips, which ſhall not have on board 
« liſts of theircrews, lawfulprizes; and declares them at the ſame 
time enemies; conſidering laſtly that a ſhip declared an ene- 
« my to be a good prize includes the confiſcation of her 
« cargo; the tribunal in conformity to the decree of the execu- 
& tive directory before quoted, adjudges and declares the va- 
e lidity of the prize of the American ſhip Rainbow captain Wil- 
« liam Smith; adjudges likewiſe the validity of the capture and 
« confiſcation of all the cargo, &c. the whole being, for want f 
%% Captain Smith's having the papers in due form, thought to be- 
& long to enemies of the Republic, &c.“ The caſe then ſet forth 
another ſentence upon appeal, confirming the above, wherein 
the tribunal of the department declare it has been well ad- 
judged by the ſentence of the tribunal of commerce that the ap- 
pellant is not aggrieved, &c. and condemned him in coſts, 
It then became a queſtion in this cauſe whether the ſentences 
of condemnation connected with the treaty, French ordinances, 
and decrees, were to be deemed concluſive againſt the truth 
of the warranty expreſſed in the policy. The plaintiff and de- 
fendant mutually admitted that previous to the capture and 
condemnation of this and other veſſels on ſimilar grounds, = 
maſter of an American ſbip had ever figned 2 liſt containing the 
_ CHEN the nt birth, fo ger" 7 her creu; but 
ſince thoſe condemnations have been known in America, ſuch 
liſts have been conſtantly delivered and certified, under proteſts 
againſt their neceſſity; and that American ſhips having ſuch 
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ſigned liſts have been liberated by French cruizers on the pro- 


duction thereof. That for a few years previous to and at the 


time of the Rainbow's capture an open war ſubſiſted between 
France and other European powers, but the United States of 
America were not involved in the war. It was alſo admitted 
that the plaintiff if it br open to him to ęſtabliſb the truth of his 
warranty, but ſubec to the legal eſfoct of the above ſententes and 
pafers in a Britiſh court, is really a ſubject of the United States 
of America, having been boyn and domitiled there from his birth; 
and that hz is the fole proprietor of the ſhip Rainbow, and of the 
freight inſred. The queſtion for the opinion of the Court is, 


Whether the plaintiff is entitled to recover, or precluded from 


ſo doing? if entitled to recover, a verdict to be entered up fot 
1821. 48.; if precluded from recovering, a nonſuit is to be re- 
corded. FOR THE PLAINTIFF it was argued that the ſentences 
of condemnation of the French courts do not conclude the 
queſtion of neutrality againſt the plaintiff. FoR THE DE- 


FEN DAN three points were made, 1{t, Chat the legal import 


of the warranty is not merely that the {hip is American-built 
or belonging to an American, but that ſhe is fo navigated as to 
give the under-writer the full effect of her neutrality; in conſi- 
deration of which he receives a leſs premium. 2dly, Here the 


ſentences ſet forth in this caſe eſtabliſh that in the judgment of 


the courts pronouncing them the veſſel inſured was not ſo na- 
vigated. gdly, That if ſuch be the plain foundation of the 


ſentences to be colleted generally from the whole ſcope of 


them, this Court cannot, conſiſtently with the admiſſion of the 
juriſdiction which pronounced them, examine into their merits 


or reverſe them under any circumſtances, upon the ground of 


their error or injuſtice. Lord Kenyon, Ch. J. The ſituation 
of judges 1s ſuch, that they are ſometimes obliged to decide 
againſt their own feelings as men, We come to decide this 
caſe bound and ſhackled by certain rules from which we dare 
not depart. The acts of pirates are to be treated as the acts 
of pirates: they do not profeſs to have any civil code of laws 
by which they are to be reſtrained, But civilized na- 
tions profeſs to be governed by certain rules, and the 
comity due from the courts in one country to thoſe in 
another induces them to give credit to each other's acts; and 
fo we muſt continue to act in this country until the legiſlature 


' ſhall think fit to forbid it. There is the ſame comity between 


the different courts in this kingdom. Where there has been a 
proceeding in the exchequer and a judgment in rem, as long as 
the judgment remains in force it is obligatory on the parties 
who have civil rights depending on the fame queſtion. Not 
long after Lord Mansfeld came into this court, in an action 
brought againſt an officer of the cuſtoms or exciſe, he was 
told by Mr. J. Deniſon that as the queſtion had been already 
decided in the exchequer by a condemnation of the Dork 
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ſeized, the judgment of that Court was concluſive in favour of 
the defendant here; at firſt Lord Mansfield doubted the pro- 
priety of that opinion, but on enquiry finding that Mr. J. 
 Denifen was right, he acquieſced, and always afterwards 
acted upon it. I admit that, if a foreign court of admi- 
ralty proceed on grounds contrary to the law of nations, their 
judgment ought not to have weight in the courts of this 
country. But let us ſee what this caſe is: tlie ground on 
which the courts in France proceeded was, that this was a 
capture of enemy's property; and it certainly is not contrary 
to the law of nations ro condemn a ſhip on that ground. 
Whether or not thoſe coutts arrived at that concluſion 5 pro- 
er means I am not at liberty to enquire; here the queſtion is, 
Vhether they have not ſtated as the ground of condemnation a 
round which will bear them out, ſuppoſing it to be true? and 
f am clearly ſatisfied that they have. They concluded from 
the evidence that this was enemy's property, not indeed in the 
formal language of our courts of juſtice, but they ſay in ſub- 
ſtance, © We think this is enemy's property, and therefore we 
*« condemn the ſhip and cargo.” Now that concludes this 
caſe; for as long as the foreign judgments are binding upon 
us, the coneluſion that we muſt draw from the judgments in 
this caſe in France is, that the property which was warranted to 
be American is found by that judgment not to be American 
property. I feel this however as the groſſeſt injuſtice towards 
the Americans. The French courts ſeem in this inſtance to 
have proceeded on Alverine (nay on worſe) principles; be- 
cauſe they profeſled to proceed according to law, but in reality 
made the law a ſtalking-horſe for an act of piracy. But 1 
cannot now queſtion the legality of their deciſion ; I am bound 
to decide according to the law ; it is my duty jus dicere et non 
jus dare. The other Judges concurring. Judgment for the ; 
defendant. 
A warranty in a policy of inſurance that the ſhip is Ame- Rich e. 
rican property means that the ſhip is entitled to all the privi-Farkers 
leges of an American flag: and if ſhe has no paſſport on board ,4 Geo 3 BR. 
(which is required by the treaty between France and America) 7 Ter. Ry. 795+ 
the warranty is not complied with, and the aſſured cannot re- 
cover againſt the under-writer, though in fact the ſhip ſuffers 
no inconvenience in the voyage from the want of the paſſport. 
— This was an action on two policies of infurance, one on the 
ſhip, the Atlantic, the other on goods on board her, from Lon- 
don to Guernſey, from thence to the coaſt of Africa during | 
her ſtay and trade there, and at and from thence to her port or 4 
ports of diſcharge in all or any of the Britiſh Weſt-India Iſlands .| 
and America. The ſhip and goods were warranted to be American | L 
Property. The plaintiff averred that the ſhip and goods were | 
american, and then ftated that the ſhip ſailed from London to f 
| Hha Guernſey, 1 
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Guernſey and from thence to the coaſt of Africa, where ſhe was 
captured by an enemy. On the trial a ſpecia! verdict was 
found; which ated that the ſhip, the Atlantic, was an Ameri- 
can ſhip, and the property of the plaintiff, a native and citizen 
of the United States of America, and that the goods were 

American property. It then ſet forth the treaty between 

France and the United States of America in 1778; in which 

it was agreed (inter alia) that /e ſhips and veſſels belonging to 

the ſubjects of the other ally muft be furniſbed with ſea-letters or 

paſſports expreſſing the name, property, and bulk of the ſhip, as alſo 
the name and place of habitation of the maſter or commander of 
the {a> that it might thereby appear that the ſhip really and 
truly belonged to the ſubjects of one of the parties; which paſſ- 
ports ſhould be made out and granted according to the form 
annexed. The verdict then ſtated, that before and at the time 
of failing of the ſhip, &c. this country was engaged in a war 
with France, and that the fhip when fhe ſo ſailed from London on 
Her voyage for Guernſey had not on board any ſea-letter or paſſport 
made out and granted for her according to e annexed to the 
treaty; but that at the time of her — rom Guernſey, and 
from eee ee afterwards until and at the time of the 
capture, ſhe was furniſhed with and had on board her ſuch a ſea- 
letter or paſſport, &c. and which was exhibited and ſhewn at the 
time of her capture and loſs by the maſter of the ſhip to the 
commander of the French privateer. But whether, &c. THE 

QUESTION was, Whether or not the warranty in the policy that 
the ſhip and cargo were American property had been complied 
with? PER CURIAM: Nothing can be clearer than this, that 

if a ſhip that is inſured be not ſea-worthy or in a proper condition 
for ſailing during any part of the voyage, nothing that happens 4 
terwards can better her original ſituation. By the treaty be- 

tween France and America, referred to in the caſe, it is agreed 

that the ſhips and veſſels belonging to the ſubjects of either 

ally muſt be furniſhed with ſea-letters or paſſports, &c. Now 

the warranty in this policy, that the ſhip was American property, 

is not ſatisfied by merely ſhewing that in fact the ſhip was Ame- 

rican property. When theſe parties entered intothe contract 
of inſurance, the under- writer was to be indemnified to a certain 

extent under this warranty ; the ſhip was not only not to be 

liable to riſks ariſing from her not being American property, 

but ſhe was not to be liable to any inconvenience or impedi- 

ment in her voyage from her not being in the condition required 

by the treaty with France. The quicſtion here is, Whether or 

not this ſhip was in ſuch a ſituation as to be entitled, in the 

words of the defendant's counſel, to all the privileges of an 

American flag? ſhe certainly was not. It is true perhaps 

that the French had no right to confiſcate the ſhip for not hav- 

ing the paſſport on board, if in fact it were proved that ſhe 

| ; was 
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was an American ſhip : but under the terms of this treaty the 
French had a right to do certain ads which they could not 
have done according to the treaty if the patiport had been on 
board. If the paſſport were on board, the French ſhips were 
not to come within cannon-ſhot, nor to chaſe or drive her out 
of her voyage, and they were not to ſend more than two or 
three men on board; which negative implies an affirmative, 
that in caſe ſhe had no paſſport on board, the French would 
not have been guilty of any infraction of the treaty if they had 
forced this ſhip out of her voyage. The parties to this con- 
tract of aſſurance meant that the under-writer ſhould not be 
liable to ſuch riſks: but the ſhip was ſubject to theſe riſks and 
inconveniences through the negle& of the aſſured, becauſe he 
did not do all that was required by the treaty. Might not 
this ſhip have been carried into a French port and the voyage 
been thereby delayed for want of this paſſport, though perhaps 
ultimately ſhe would not have been liable to confiſcation ? And 
is not that a greater riſk than the under-writer engaged to in- 
ſure in the caſe. of a ſhip warranted American? It is true that 
the loſs did not happen in conſequence of the ſhip not having a 
paſſport: but till the under-writer was thereby put to greater 
riſk than he would have been if the ſhip had had this document 
on board. The warranty that the ſhip was American does not 
mean merely that the ſhip was American-built, but that the 
was entitled to all the privileges and indemnities of an Ame- 
rican ſhip, otherwiſe it makes a difference in the value of the 

riſk. The aſſured ought to diſcloſe to the under-writer all 
the circumſtances within his knowledge that may affect the 
quantum of the riſk : now if the under-writer had been in- 
formed that this ſhip would not have any paſſport on board in 
the firſt part of voyage from London to Guernſey, perhaps the 
under-writer would not have inſured for the fame premium. 
For this reafon the plaintiff is not entitled to recover in this 
action. —Poſtea to the defendant. 


x . Garrels et al. 
A warranty of Daniſh property (Denmark being then 3 


neutral power) ina policy of inſurance on ſhip and goods, x; Ter. 
was holdem:40 be concluſively diſproved by a ſentence of a 39 Geo. 3. B. R. 


court of Adrgiralty condemning the ſhip and cargo becauſes Te. Rep. 230. 


the maſter and-crew had broken their 1 the courſe 
of the voyage inſured, by forcibly reſcuing the ſhip, which had 
been ſeized and carried into port by a . power for 
the purpoſe of Rarch.— The plaintiffs declared upon a policy of 
inſurance : and at the trial a verdict was found for the plain- 
tiffs, ſubject to the opinion of this Court on the following 
caſe, The defendant ſubſcribed the policy for 2001. on the 
cargo of the ſhip Diſpatch, warranted Daniſh Hh and pro- 
erty, on a veyag= at and from St. Thomas to the H avannah 
F. Weſterman ud M. Viendt, who were owners of the ſhp 
2nd intereſted in the property inſured to the amount ſtated in 

H h 3 the 
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the declaration, were Daniſh ſubjeRs reſiding at the Danifh 
Iſland of St. Thomas, and the ſhip had on board a regiſter, 
ſea-letter, and a general clearance from the Cuſtom-houſe 
Judge and Commandant, and the captain's letter of inſtructions, 

eing theſhip's papers uſually carried by Daniſh ſhips. The Joſs 
aroſe by capture; and the circumſtances attending ſuch loſs are 
diſcloſed intheſentence of condemnation given againſt the ſhip in 
the Britiſh Vice-Admiralty Court at 5t Domingo, upon a ſuit 
there inſtituted upon the relation of Thomas I hite, eſq. com- 
mander of his Majeſty's ſloop of war the Pelican; viz. That 
the ſaid neutral ſhip Diſpatch, with the cargo on board, being 
Daniſh property, had been under the authority of the laws of na- 
tions and of war, and agreeably to exifling treaties, flopped and de- 
tained by John Gaſcoyne, eq. commantter of his Majeſty's flop He- 
lican, and by him ſent towards the port of Mole St. Nicholas, 


for the purpoſe of being legally examined, under the command 


and direction of Dennis Barret a midſhipman, of the ſaid floop 
Pelican, as prize-maſter, with two ſeamen ; that on the near 
approach of the ſaid ſhip to the harbour of Mole Sr. Nicholas 
aforeſaid, the ſaid maſter, {percargo, and crew of the ſaid ſhip 
Difpatch, had, 7» direct violation and breach of their neutrality, 
as Danifh ſubje&s and contrary to the law of naticns and the 
faith of treaties, violently and forcibly, at a preconcerted ſignal, 
ſeized and taken poſſeſſion of the ſaid ſhip and her cargo from 
and out of the hands and poſſeſſion of the ſaid Dennis Barrett 
and his two ſeamen, and had retained pofleflion thereof till again 
captured by a certain French privateer ; and that the ſaid ſhip 
Diſpatch and her cargo were again captured and taken by his 
Majeſty's faid floop of war Pelican, then under the command 
of Thomas IA hite, eſq.; and the ſaid ſhip or veſſel, and the 
goods, &c. on board were accordingly condemned as a lawful 
prize. As foon as the above ſentence was known to the al- 
ſured, they abandoned to the under-writets. T'HE QUESTION 
was, Whether the warranty of the ſhip and cargo being Daniſh 
had been complied with? THH CovukrT on the argument inti- 
mated their clear opinion that the ſentence of condemnation 
by a court of competent juriſdiction, having exprefsly ad;udg- 
ed that the ſhip by the acts ſtated had bro-hen her neutrality, 
and acted contrary to tbe laws of nations and the fuith of treatios, 
had concluded that queſtion, and that they could not examine inta 
the propriety of the concluſion, — The caſe was fully argued. 
Lord KEN VON, Ch. J. It appears to me that the plaintiff is 
not Entitled to recover, notwithſtanding the cafe of Saloucci v. 
Fobnſon, Park, 523. hat caſe profeſſed at laſt to proceed 

on this ground, that the arbitrary ordinances of one country 
ought not to conclude the rights of other part es, and that 
courts of juſtice ought to proceed on the acknowledged law of 
nations and on the ex ſting treaties between the different ſtates, 
But that caſe is important in another point of view; - lays 
0 | Jown 
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down certain other principles to which I accede, namely, that 
though it is not neceſſary that a ſhip warranted neutral ſhould 
continue neutral during the whole voyage, becauſe if the be 
neutral at the time of failing the breaking out of war on the 
next day will not diſcharge the und r- writer, yet the ſhip muſt 
not forfeit its neutrality by the miſconduct of the parties on 
board. Now in this cafe the ſhip and cargo were warranted to 
be Daniſh; and the caſe of Saloucci v. Fohnſon ſays that a ſhip 
that is warranted neutral muſt be ſo conducted as nit to forfeit 
its neutrality, Then was this ſhip ſo conducted? In order to 
decide that queſtion we muſt look to the ſentence of tlie court 
of Admiralty ; that ſentence, which we cannot review. has ex- 
prelsly ſtated © that the maſter and crew of the ſhip Diſpatch, 
&« in direct violation and breach of their neutrality as Daniſh 
& ſubjects, and contrary to the law of nations and the faith of 
<& treaties, violently” ſeized and took poſſeſſion, &c. If we had 
conſtituted that court, perhaps we ſhould have drawn a differ- 
ent concluſion from the facts there ſtated: but we are now 
concluded by that ſentence; and fo it was holden in the late caſe 
of Chriſtie v. Secretan. Therefore, conformably to that caſe, 
and not contradicting that of Salourci v. Fobnſon, I think that the 
defendant is entitled to our judgment. With regard to the 
queſtion concerning the right of ſearching neutrals; before 
the late armed neutrality it was conſidered in this country, and 
ſo decided in many caſes, that zhe right of ſearching neutrais 
was part of the law of nations; and it was ſuppoſed to be 
founded on reafon.—GRosE, J. This ſhip, though not in 
terms warranted to be neutral, was ſo warranted in effect; for 
ſhe was warranted Daniſh, for the purpoſe of having the advan- 
tages of neutrality, Then if warranted neutral, ſhe ſhould 
have ſo conducted herſelf as not to loſe its neutrality :* but, on 
looking into the ſentence of the court of Admiralty, we find 
that the only ground of condemnation was her having done a 
certain act in direct violation and breach of her neutrality, and 
contrary to the law of nations and the faith of treaties, Then 
for the purpoſe of this inſurance the ſhip was not Daniſh, and 
conſ-quently the plaintiffs are not entitled to recover. L Aw- 
REN CHN, J. The plaintiff's argument, foun led on the caſe of 
Saloucci v. Fohnſen, proceeds on a ſuppoſition that a point was 
there decided that was not determined; it was not there de- 
cided that this Court can review a ſentence of the court 
of Admiralty adjudging that a ſhip has forfeited her 
neutrality, tor there it was not adjudged by the court of Ad- 
miralty that the ſhip had forfeited her neutrality. But look- 
ing into the grounds of this ſentence, we cannot but ſee that 
the {hip was condemned for having violated her neutrality, and 
acted contrary to the law of nations and the faith of treaties — 


Poſtea to the defendant. . 
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Return of Premium. 


Ox an inſurance on goods, to be ſhipped on board a cer- 


tain ſhip, to return part of the premium, © if ſails with convoy 


20 Geo. 3. B. R. C and arrives,” the arrival of the ſhip is what is meant, and 


I Doug. 268. 


the full return is to be made on the whole ſum inſured, although 


there ſhould be an average loſs on the goods. — This action was 
brought againſt an under-writer, for a return of premium. The 
material part of the policy was in theſe words : « At and from 
any port or ports in Grenada to London, on any ſhip or ſhips 
5 that ſhall ſai on or between the firſt of May and the firſt 
« of Auguſt, 1778, at eighteen guineas per cent. to return 8], 
& per cent. if ſails from any of the Weſt-India Iſlands 20175 
& convoy for the voyage (1), and arrives.” At the bottom there 
was a written declaration, that the policy was “ on ſugars 
« (the muſcovado valued at 20l. per hogſhead), for account of 
J. ©. being on the firſt ſugars which ſhall be ſhipped for 
that account.” The ſhip, the Hankey, failed, with convoy, 
within the time limited, having on board fifty-one hogſheads 
of muſcovado ſugar belonging to L. 2. She arrived ſafe in 
the Downs, where the convoy left her; convoy never comi 

farther, and indeed ſeldom beyond Portſmouth. After ſhe had 
parted with the convoy, ſhe ſtruck on a bank called the Pan 
Sand, at Margate, and eleven of the fifty-one caſks of ſugar 
were waſhed overboard, and the reſt damaged. The ſhip 
was afterwards got off the bank, and proceeding up the river, 
arrived fafe in the port of London, and was reported at the 


cuſtom-houſe. The ſugars ſaved were taken out at Margate, 


and after undergoing a ſort of cure, by a perſon fent from town 
for that purpoſe, they were carried to London in other veſſels; 


and the forty hogſheads being ſold, produced 340l. inſtead of 


Zool. which was their valuation in the policy. The defendant 
had paid into court the value of the ſugars loft, and a return 


of 8l. per cent. on 340l. The plaintiffs inſiſted, that they were 
entitled to have eight per cent. alſo returned on the valued price 
of the eleven hogiheads of ſugar which were loſt, and on the 
difference between what the remaining forty hogſheads produced, 
and their valued price. On the trial of the cauſe, a verdict was 


found for the plaintiffs, to the amount of their demand. On a 


rule to ſhew cauſe, why there ſhould not be a new trial, the 
queſtion was, Whether the word * arrives“ applied only to the 
arrival of the ſnipꝰ Lord MansFiELD, The ancient form of 
a policy of infurance, which is ſtil] retained, is, in itfclt, very 
inaccurate, but length of time, and a variety of diſcuſſion and 
deciſions, have reduced ii to a certainty. It is amazing, when 
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a word or two more would have rendered the whole perfectly 3 


are diminiſhed by the protection of convoy, and if the inſured 


7 riſk, the inſured adds, in policies of the preſent ſort, “ the ſhip | 


de paid for by the under-writer. But, as to the return of the 
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additional clauſes are introduced, that the merchants do not take 5 # 
ſome advice in framing them, or beſtow more conſideration | 
upon them themſelves. I do not recollect an addition made | 9 
which has not created doubts on the conſtruction of it. Here [ 


clear. However I have no doubt how we muſt conſtrue this | | 
policy. Dangers of the ſea are the ſame in time of peace and i 
of war, but war introduces hazards of another fort, depending . 
on a variety of circumſtances ; ſome known, others not, for 
which an additional premium muſt be paid. Thoſe hazards 


LR If, — 2 — 
ere . — og 
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will warrant a departure with convoy, there is a diminution of 
the additional premium. If the inſured will not warrant a de- 
parture with convoy, he pays the full premium, and in that 
caſe the under-writer ſays, “If it turn out that the ſhip de- 
“ parts with convoy, I will return part of the premium.” 
But a ſhip may fail with convoy and be ſeparated from it by a 
ſtorm, or other accident, in a day or two, and loſe its pro- 
tection, On a warranty to fail with convoy, that would (1) 
not be a breach of the condition ; but, to guard againſt that 


he hs, — 
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« muſt not only fail with convoy, but ſhe muſt arrive, to en- 
te title you to the return. The words “ and arrives” do not 
mean that the ſhip ſhall arrive in the company of the convoy, 
but only that ſhe herſelf ſhall arrive. If ſhe does, that ſhews 
either that ſhe had convoy the whole way or did not want it. 
But, in the ſtipulation for the return of premium, no regard is 
had by the parties to the condition of the goods on the arrival 
of the ſhip. The conſtruction contended for by the defend- 
ant, is adding a comment longer than the text. If it had been 
meant that no return ſhould be made unleſs all the goods ar- 
rived ſafe, they would have ſaid, © if the ſhip arrive with all the 
4e goods,” or “ ſafely with all the goods.” The total or partial 
loſs of the goods was the ſubject of the indemnity, and muſt 


additional premium, whether the goods arrive ſafe or not, 
makes no part of the queſtion. I he ſingle principle which 
muſt govern is, that in the events which have happened, the 
war-riſk has been rated too high. —W1LLEs, ASHHURST, and 
BULLER, Feen of the ſame opinion. Rule diſcharged. 

The inſurer on freight agreed to return part of the pre- Aguilar er ai. 
mium © if the ſhip failed with convoy and arrived;” held that? Roogers 
the aſſured were entitled to that return, the ſhip having ſailed 3, Geo. 3. 
with convoy and arrived, though ſhe had been captured and re-7 Ter. Rep. 42r. 
captured, and the aſſured had been obliged to pay for ſalvage.— | 
This was an action of aſſumpſit brought to recover a return of 
premium on a policy of inſurance. Ihe facts, which were 
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all admitted, were ſhortly theſe. On the 20th of June; 1796, 
the defendant underwrote for 200. a policy on the freight in 
the ſhip, called the Zack/5n, at and from Famaica to London, 
werranted to ſail at or before the 26th of Fuly, 1796, with con- 
voy for the voyage, at the rate of ten guineas per cent., to return 
21. per cent. © if ſhe failed on or before the 1ſt of Fuly, 1796, and 
« arrived. Afterwards, by a memorandum indorſed on the 
policy, 15th of Auguſt, 1796, and ſigned by the defendant, it 
was agreed, in conſideration of ten guineas perceni. additionalpre- 
mium, that the warranty of failing with convoy thould be annul- 
led, and the defendant undertook to return 10). per cent.“ if the 
« ſhip failed with convoy and arrived.“ The ſhip failed from 
Jamaica on the 26th of July with convoy, but ſeparated in bad 
weather, and was captured on the 26th of October by a French 
ſhip, recaptured by a King's ſhip on the 5th of November, 
and carricd into Cork, where ſhe was delivered up to the own- 
ers on paying 9l. 148. 95d. per cent. for ſalvage; and afterwards 
| | ſhe arrived at the port of London with her cargo on board. 
The defendant paid into court 191. gs. 2d., the amount of the 
ſalvage on the 200]. A verdict being taken for the plaintiffs, 
it was moved to ſet it aſide, on the ground that the evident mean- 
ing of the parties, in making the memorandum, was, that the 
additional premium ſhould not be returned unleſs the ſhip ar- 
rived free from loſs occaſioned by the enemy. PER CURIAM: It 
N muſt be admitted that every arrival of the ſhip at her port of 
i deſtination would not be an arrival within the fair conſtruction 
.of this memorandum ; ſuch, for inſtance, as an arrival in the 
| | poſſeſſion of an enemy at a neutral port, ſuppoſed by the defend- 
| ant; or an arrival at her port in England as the property of 
other perſons after a capture, But in order to ſatisfy the mean- 
ing of the memorandum it ſhould be an © arrival at the de- 
« ftined port in the courſe of her voyage; and in this caſe 
the ſhip did arrive at the port of London in the courſe of her 
voyage. It is now too late to controvert the authority of 
Hamilton v. Mendez, even if we were diſpoſed ſo to do, where 
it was holden that though the aſſured may abandon on hearing 
of a capture, yet if they do not abandon, and the ſhip be at- 
afcerwards recaptured, it muſt be conſidered as if ſhe had never 
been out of the poſſeſſion of the owners. It is eighteen years 
ſince the caſe of Sond v. Boyclell was decided: that caſe mult 
be well known in the commercial world; and if the parties in 
this caſe had intended to make 'an agreement different from 
that which the words uſed in this memorandum import, they 
would have added after arrived“ ſafely from the enemy, or 
ſome words to that effect. But the words here uſed are not 
equivocal; and we ought not to depart from them; it would 
be attended with great miſchief and inconvenience if in con- 
ſtruing contracts of this kind We were not to decide according 
the words uſed by the contracting parties. Suppoſe this 
queſtion had arifen on a contract under ſcal, and an ation of 
6 | covenant. 
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eovenant had been brought, aſſigning as a breach the non- ar- 
rival of the ſhip at the port of London, the anſwer that in fact 
the ſhip did arrive there in the courſe of her voyage would 
have been decifive, And if fo, this memorandum mutt receive 
the ſame conſtruction in this action. On the grammatical 
conſtruction of the words, which is the ſafeſt rule to go by, 
the verdict ought to be ſet aſide. Rule diſcharged. | 


If a riſque is not run, the inſurer ſhall retain only a propor- Stevenſon v. 
tionable part of the premium. This was an inſurance upon a 1% 
ſhip, at five guineas per cent. loſt or not loſt, at and from 2 ces. 3. BR. 


London to Halifax in Nova Scotia, warranted to depart with; mw: 492 
i Slack. Regs, 


315,318. 


convoy from Portſmouth for the voyage, that is to ſay, the 
Halifax or Louiſbourgh convoy. Before the ſhip arrived at 
Portſmouth, the convoy was Gone. Notice of this was imme- 
diately given by the inſured to the under-writer: and at the ſame 
time, he was alſo deſired either to make the long inſurance, or 
to return part of the premium. The jury find that the uſual 
ſettled premium from London to Portimouth is one and one- 
half per cent. They find alſo that it is »/ual for the under- 
writer, in ſuch-like caſes, to return part of the premium; but 
the quantum is uncertain ; (and the quantum muſt in its nature 
be uncertain; becauſe it depends upou uncertain circum- 
ſtances). It'is ſtated that the plaintiff made to the defendant 
an offer of allowing him to retain one and one-half per cent. 
for the riſque he had run on ſuch part of the voyage as was 
performed under the policy, viz. from London to Portſmouth, 
THE QUESTION (on a fpecial caſe reſerved at 2% privs on the 
trial of an action for money had and received, brought to recover 
back part of the premium) was, Whether the defendant was 
entitled to keep the whole premium PER CuRIam: Theſe 
contracts are to be taken with great latitude ; the ſtrict let- 
ter of the contract is not to be ſo much regarded, as the 
object and intention of it. Equity implies a condition & That 
« the inſurer ſhall not receive the price of running a riſque, if 
© he runs none.” This is a contract WITHOUT any conſidera- 
lien, as to the voyage from Portſmouth to Halifax; for he in- 
tended to infure that part of tne voyage as well as the former 
part of it; and Has Nor. Conſequently, the inſured received 
no conſideration for this proportion of his premium. And 
then this caſe is within the general principle of actions for mo- 
nies had and received to the plaintiff's uſe. We do not go 
upon the ſage : for the uſage found is only That in like 
* caſes, it is vſual to return @ part of the premium; without 
« aſcertaining WHat part. I the riſgue 1s NOT RUN, though 
it is by the negledt or even the fault of the party inſuring, yet 
che inflrer ſhall nat retain the premium. It has been objected, 
© That the voyage being begun, and part of the riſque being 
| & already run, the premium cannot be apportioned.” But 
there is no force in this objection, this is mt a contract ſo 

| | entire 
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entire that there can be no apportionment. For there are 


two parts in this contract; and the premium may be divided 
into two diſtinct parts, relative, as it were, to two voyages. 
The practice ſhews, That it has been ꝝſual, iu ſuch- like 
& caſes, to return a part of the premium;“ though the quan- 
tum be not aſcertained. And indeed the quantum mult vary, 
as circumſtances vary: ſo that it never can have been fixed 
with any preciſe exactneſs. But though the quantum has not 
been aſcertained, yet the principle is agreeable to the general 


| ſenſe of mankind. Theſe kinds of contracts are by the 


writers on this head called contraftus innominati and the 
rule which they lay down concerning them is, „That they 
« are to be determined ſecundum bonum et aquum.''—Poſlea 
to the plaintiff. 5 | _ 

Upon a policy “ at and from ſuch a port to any other 
&« port or place whatſoever for 12 months, at ꝙ per cent. war- 


x3 Geo. 3. B. R.“ ranted free from capture,” the riſk is entire; and therefore 


Coro. 666, 


if once begun, there ſhall be no return of premium. It was 
an action, in the uſual form, for money had and received to 
the plaintiff's uſe, for a return of part of the premium. And 
on the trial a verdict was found for the plaintiff, ſubject to 
the opinion of the Court upon the queſtion, WHETHER, 
under the circumſtances of the caſe, a proportionable part of 
the premium ought to be returned or not? If the Court 
fhould be of opinion that a proportionable part of the pre- 
mium ought not to be returned, then a nonſuit was to be en- 
tered. It now came before the Court upon a rule to ſhew 
cauſe, why a nonſuit ſhould not be entered; and the caſe, as 
it appeared from the report, was ſhortly this. The policy 
was on the ſhip Iſabella, at and from London, to any port or 
place, where or whatſoever, for twelve months, from the 19th 
of Auguſt, 1776, to the 19th of Auguſt, 1777, both days in- 
cluſive, at gl. per cent. warranted free from captures and 
ſeizures by the Americans, and the conſequences thereof. 
In all other reſpects it was in the common form, againſt all 
perils of the ſea, &c. The ſhip failed from the port of Lon- 
don, and was taken by an American privateer about two 
months afterwards.—-Lord Mansfield: It was very proper to 
fave this caſe for the opinion of the Court, becauſe in all 
mercantile tranſactions, certainty is of much more conſe- 
quence, than which way the point is decided; and more eſ- 
pecially ſo in the caſe of policies of inſurance : becauſe, if the 


parties do not chooſe to contract according to the eſtabliſhed 


rule, they are at liberty as between themſelves to vary. it. 
This caſe is ſtript of every authority. There is no caſe or 
practice in point; and, therefore, we muſt argue from the 
general principles applicable to all policies of inſurance. And 
I take it, there are two general rules eſtabliſhed applicable to 
this queſtion : the firſt is, that where the riſe has not been run, 
| | whether 
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whether its not having been run was owing to the fault, plea- 


fare, or will, of the inſured, or to any other cauſe, the premium 
hall be returned; becauſe a policy of inſurance is a contract of 
indemnity. The under-writer receives a premium for run- 
wag the riſk of indemnifying the inſured, and to whatever 
cauſe it be owing, if he do not run the riſk, the conſideration 
for which the premium or money was put into his hands 
fails, and therefore he ought to return it. Another rule is, 
that i/ the riſk has once commenced, there ſhall be no apportion- 
ment or return of premium aft»rwards. For though the pre- 
mium 1s eſtimated, and the riſk depends upon the nature and 
length of the voyage ; yet, if it has commenced, though it be 
only for 24 hours or leſs, the riſe is run; the contract is for the 
whole entire riſk, and no part of the confideration ſhall be re- 
turned: and yet it is as eaſy to apportion for the length of 
the voyage, as it is for the time. If a ſhip had been inſured 
to the Eaft Indies agreeably to the terms of the policy in this 
caſe, and had been taken 24 hours after the riſk was begun 


by an American captor, there is not a colour to ſay, that 


there ſhould have been a recurn of premium. So much then 
is clear; and, indeed, perfectly agreeable to the ground of 
determination in the caſe of Stevenſon v. Snow. For in that 
caſe the · intention of the parties, the nature of the contract, 
and the conſequences of it, ſpate manifeſtly two inſurances, 
and a diviſion between them. The firſt object of the inſur- 
ance was from London to Halifax : but if the ſhip did not 
depart from Portſmouth with convoy (particularly naming the 
ſhip appointed to be convoy), then there was to be no con- 
tract from Portſmouth to Halifax: why, then, the parties 
have ſaid, „we make a contract from London to Halifax, 
© but on a certain contingency it ſhall only be a contract 
« from London to Portſmouth.” That contingency not 
happening, reduced it in fact to a contract from London to 
Portſmouth only. The whole argument turned upon that 
diſtinction. Mr. Yates, who was counſel for the plaintiff, 
put it ſtrongly upon that head; and all the judges, in deliver- 
ing their opinions, lay the ſtreſs upon the contract compriſ- 
ing two diſtinct conditions, and conſidering the voyage as 
being in fact two voyages: and it was the equitable way of 


conſidering it; for, though it was at firſt conſolidated by the 


parties, there was a defeazance afterwards, though not in 
words. I think Mr. Juſtice //7/ms! put it particularly upon 
that ground ; but it was the opinion of the whole Court. 
There was an uſage alſo found by the jury in that caſe, that 
it was cuſtomary to return a proportionable part of the pre- 
mium in ſuch- like caſes, but they could not ſay what part. 
The Court rejected this as an uſage for uncertainty; but they 
argue from it, that there being ſuch a cuſtom, plainly ſhewed 


the general ſenſe of merchants as to the propriety of returning 
| a part 
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. part of the premium in ſuch cafes; and there can be no 


doubt of the reaſonableneſs of the thing. There has been an 
inſtance put of a policy where the meaſure is by time, which 
ſeems to me to be very ſtrong and appoſite to the preſent 
caſe; and that is, an inſurance upon a man's life for twelve 
months. There can be no doubt but the ritk there is conſti- 


tuted by the meaſure of time, and depends entirely upon it; 


for the under-writer would demand double the premium for 
#7yv9 years, that he would take to inſure the ſame life for one 
year only : in ſuch policies there is a general exception againſt 
ſuicide. If the perſon puts an end to his own life the next 
day, or a month after, or at any other period within the 
twelve months, there never was an idea in any man's breaſt, 
that part of the premium ſhould be returned. A caſe of 
general practice was put by Mr. Dunning, where the words 
of the policy are, „At and from, provided the ſhip ſhall fail 
on or before the 1ſt of Auguſt:“ and Mr. Mallace conſiders 
in that caſe, that the whole policy would depend upon the 
fhip failing before the ſtated day, I do not think ſo. On 
the contrary, I think, with Mr. Dunning, that cannot be. A 
loſs in port before the day appointed for the ſhip's departure, 
can never be coupled with a contingency after the day: but 
if a queſtion were to ariſe about it, as at preſent adviſed, I 
ſhould incline to be of opinion, that it would fall within the 
reaſoning of the determination of Stevenſon v. Snow : and 
that there were two parts or contracts of inſurance with diſ- 
tinct conditions. The firſt is, I inſure the ſhip in port, pro- 
vided ſhe is loſt in port before the iſt of Auguſt : and 2dly, 
if ſhe be not loſt in port, J inſure her then during her vovage, 
from the 1ſt of Auguſt till ſhe reaches the port ſpecified in 
the policy. "The loſt in port muſt happen befoxe the riſk 
upon the voyage could commence; and, vice verſa, the riſk in 
ort muſt ceaſe the moment the riſk upon the voyage began. 
et us ſee then what the agreement of the parties is in the 
preſent caſe. They might have inſured from two months to 
two months, or in any leſs or greater proportion, if they had 
thought proper ſo to do; but the fact is, that. they have made 
no diviſion of time at all, but the contract entered into is one 
entire contract from the 19th of Auguſt, 1776, to the 19th of 


. Auguſt, 1577, which is the fame as if it had been expreſsly 


faid by the inſured, “If you the under-writer will inſure me 
& for twelve months, I will give you an entire ſum, but [ 


will not have any apportionment.” The ſhip fails, and the 


under-writer runs the riſk for two months. No part of the 
premium then {hall be returned. I cannot ſay, if there had 
been a recapture before the expiration of the twelve months, 
that the policy would not have revived. —Mr. Juſtice Mon: 
"This caſe depends upon the words of the policy; and I am of 
opinion, it is one entire contract at a certain groſs ſum of 9]. 
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per cent. for a certain period of time, viz. twelve months 
and that no diviſion is to be implied. The determination in 
Stevenſon v. Snow went expreſsly upon this conſideration, 
that there were fe 4: /trnft voyages, and no Contideration re- 
ceived by the infured for the premium upon the ſecond 
voyage; and there certainly was not, for there never was any 
point of time when any riſk was run from Portſmouth. In 
Bond v. Nutt the loſſes inſured againſt were diftin&t, and un- 
connected with each other. Iſt. A loſs of the ſhip in port, 
if any ſhould happen there. 2dly, A loſs in the paſſage home, 
provided ſhe failed on a certain day. The riſk in ſome poli- 
cies may be diſtinct and diviſible in its nature. In the caſe 
of an inſurance on a life the ſum is entire, and time 1s entire 
for the whole year. So in this caſe I think the contract is 
one entire contract; and therefore that there ought to be no 
return of premium. Mr. Juftice Mills and Mr. Juſtice 
fhhur/t were of the fame opinion. Per Curiam : Let a 
nonſuit be entered. 


So, where the ſhip was inſured for 12 months at the rate of I. oraine v. 
ſo much per month, though the riſk ceaſed at the end cf two. 1. 
It was held that there ſhould be no apportionment, or return, Geo. 
of premium. It was an action tried before Lord Log hboroughs Doug. 384. 


af the aſſizes for the county of Nortnumberland, in which the 
plaintiff declared: That the defendant, in conſideration that 
the plaintiff, at his requeſt, had under- written ſeveral policies 
of inſurance as to certain ſums of money therein ſubſcribed 
againſt his name, on the ſhips, merchandizes, and other 
things, therein reſpectively ſpecified, without receiving the 
full premiums therein mentioned, undertook and promiled to 
pay the plaintiff ſo much money as the premiums therein 
mentioned to be paid to kim amounted to, with an averment 
that they amounted to 4ol. There was another count for 
401. for money had and received by the defendant to the plain- 
tiff's uſe. The defendant pleaded non afſump/it as to all ex- 
cept the ſum of gl. upon which plea iſſue was joined; and as 
to the 3l. he pleaded a tender, and paid that fam into Court. 
Upon the plea of tender, iſſue was alſo joined. The jury 
found a verdict for the defendant upon the tender, and for the 
plaintiff upon the other iſſue, for the ſum of 151. ſubject to 
the opinion of the Court, whether he was entitled to recover 
that ſum of 151. or the ſum of 31. only, upon a caſe which 
ſtated, in effect, as follows: The plaintiff had under- written 
200l. on a policy effected at Newcaſtle (which was ſet forth 
verbatim in the cafe), whereby the ſhip the Chollerford was 
inſured againſt capture by the enemy for tcbelve months, in the 
coaſting trade between Leith and the Iſle of Wight; beginning 
the 13th of March, 1799, and ending the 13th of the ſame 
month, 1780. In the body of the policy it was ſtated, 


That the aſſurers confeſſed themſelves paid the conſidera- 
| tion 
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ce tion due unto them by the aſſured, at and after the rate of 
& 155. per cent per month. At the bottom, oppoſite to the plain- 
tiff's ſubſcription, was written, * premium received 16th of 
« March, 1779; and on the back was indorfed, © Newcaſtle, 
ce the 15th of March, 1779. Mr. John Gaul Tomlinſon, on his 
« ſhip the Chollerford, himſelf maſter, for twelve months, in 
« the coaſting trade, at and between Leith and the Ifle of 
„ Wight, beginning the 13th of March, 1779, and ending the 
« 12th of March, 1780. Enemy only. At 155. per cent per 
« month, 18/.” The premium was not paid, though ex- 
preſſed in the policy to have been paid, it being the uſage in 
Newcaſtle not to pay the premium at the time of making the 
inſurance ; but at various times after the policies are effeCted, 
and ſometimes not till twelve months after. "The ſhip was 
loft in a ſtorm, within the firſt two of the twelve months for 
which the inſurance was made, and the defendant tendered to 
the plaintiff zl. as the premium for two months. The caſe 
then ſtated contradictory evidence given by witneſſes on both 
ſides, as to what had been done at Newcaſtle in ſimilar caſes ; 
the Court of B. R. was afterwards of opinion, that it ought 
not to have been received. After the counſel for the defen- 
dant had been heard, the plaintiff's counſel] was prevented 
by the Court from proceeding.— Lord Mansfield : This is a 
mere queſtion of conſtruction, on the face of the inſtrument, 
and therefore parol evidence ſhould not have been admitted 
to explain it. It is an inſurance for twelve months, for one 
groſs ſum of 18]. They have calculated this ſum to be at 
the rate of 15s. per month. But what was to be paid down? 
Not 155. for the firſt month, and ſo from month to month; 
but 181. at once. Two caſes have been mentioned. Steven- 
fon v. Snow was decided on the ground of there being to 
voyages. 1yrie v. Fletcher is directly in point againſt the de- 
fendant. There are two principles in theſe caſes : 1ſt. If the 
riſk has never begun, the whole premium is to be returned, 
becauſe there was no conſideration, 2d. When the riſk has 
begun, there ſhall never be a return, although the ſhip ſhould 
be taken in 24 hours. — Aſphurſt, J. The 15s. per month is 
only a mode of computing the groſs ſum.—//illes, J. and 
Buller, J. concurred — Po/tea delivered to the plaintiff. 
_ So, if there is an inſurance on a ſhip and goods, “ at and 
Ms « from A. to B. during her ſtay and trade there, at and from 
21 Geo. 3. B. R. thence to her port or ports of diſcharge in C., and at and 
2 Dong. 782, © from thence back to A;“ it is an entire contract; and if 
a loſs happen at any time after the commencement of the 
riſk, there ſhall be no apportionment or return of the pre- 
mium.— A rule had been obtained to ſhew cauſe why there 
| ſhould not be a new trial in a caſe which had come on before 
Lord Mansfield at Guildhall, where the jury found a verdict 
for the defendant. The caſe was this: It was an action on 2 


policy 


Parine Inlurantes. 


policy of inſurance on the French ſhip Le Pactole, and her 
cargo, and the voyage was deſcribed in the policy in the 
following words: At and from Honjieur to the coaſt of An- 
« gola, during her ſlay and trade there, at and from thence to 
« her port or ports of diſcharge in St. Domingo, and at and 
« from St. Domingo back to Honffeur. The clauſe reſpect- 
ing the premium was as follows: © Slaves valued at 800 
« livres Tournois per head; the ſhip at 1450l. ſterling ; other 
goods, &c. as intereſt may appear; at a premium of 11 per 
& cent.” The ſhip ſailed to Angola, and from thence, after 
ſtaying ſome time there, to the Weſt-Indies. On her way to 
Angola ſhe put in at Cayenne, on the coaſt of America, and 
from Cayenne went to Martinico, confeſſedly out of the wa 

to St. Domingo. In this cauſe the firſt queſtion was a w__ 
tion of fact, whether the courſe taken was a deviation, or not, 
from the voyage inſured. And after all the evidence had been 
heard the jury thought it was, and accordingly found a ver- 
dict for the defendant. Upon their declaring this opinion the 
counſel for the plaintiff inſiſted, that as there was a count 


in the declaration for money had and received, the voyage in- 


ſured ought to be conſidered as compoſed of three diſtinct 
parts or voyages; namely, from Honfleur to Angola; 2dly, 
from Angola to St. Domingo; and 3dly, from St. Domingo 
to Honfleur ; and, that as the voyage from St. Domingo to 
Honfleur had never commenced, the premium ought to be ap- 
portioned, and a return made of that part which was paid to 
inſure the riſk from St, Domingo to Honfleur. Lok 
MANSFIELD took the opinion of the jury upon that point 
alto; and they were clear there ought to be no return. Next 
day, however, his lord{hip faid, he had turned that queſtion in 
his mind, and that he entertained ſome doubts upon it, and as 
it was a queſtion of law, defired Mr. Lee to move for a new 
trial on that ground. It was, however, afterwards moved on 
both grounds ; namely, on the queſtion of fact, whether the 
deviation was wilful; and 2dly, On the queſtion of law, 
whether, ſuppoſing it wilful, there ought to be a return of 
premium. Theſe queſtions were fully diſculted, ND THE 
CovuRrT- alfo took time to confider : after which the Lord 
Chief juſtice delivered the unanimous opinion of the whole 
Court.—Lord Mans ſield, after ſtating, that upon the queſtion 
of fact they were perfectly ſatisfied with the verdict of the 
Jury, proceeded thus: If, however, the plaintiff ſhould ſuc- 
ceed on the feccond point, the determination would virtually 
allow him a new trial on the whole of the cauſe, becauſe no 
ſpecial caſe was reſerved. But, on the fulleſt conſideration, 
and after looking into all the caſes (though my opinion has 
fluctuated), we are now all clearly of opinion, that there ought 
not to be any return. The queſtion depends upon this: 


Whether the policy contains one entire riſk on one voyage, 
Vox. IV, li or 
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or whether it is to be ſplit into ſix different riſks ? for, by 
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ſplitting the words, and taking © at?” and “ from ſeparate- 
ly, it will make fix, viz. 1ſt. At Honfleur; 2d, From Hon- 


feur to Angola; 3d, At Angola, &c. The principles are clear. 


Where the riſk has never begun there muſt be a return of 
premium; and if the voyages, in this caſe, are diſtin, the 
riſ from St. Domingo to Honfleur never began. On the 
other hand. if the riſk has once begun, you cannot ſever it, 
and apportion the premium. In an inſurance upon a life, 
with the common exceptions of ſuicide, and the hands of 
Juſtice, if the party commit ſuicide, or is executed in twenty- 
four hours, there ſhall be no return. The caſe is the ſame it 
a voyage inſured is once begun. Is this one entire riſk ? 
The inſured and inſurers conſider the premium as an entire 
ſum for the whole, without diviſion : it is eſtimated on the 
whole at 111. per cent. And, which is extremely material, 
there is no where any contingency, at any period, out or 
home, mentioned in the policy, which happening, or not 
happening, is to put an end to the inſurance. The argument 
muſt be, that if the ſhip had been taken between Honfleur 
and Angola, there muſt have been a return. By an implied 


warranty every ſhip muſt be ſea-worthy when ſhe firſt ſails 


on the voyage inſured, but ſhe need not continue ſo through- 
out the voyage; ſo that, if this is one entire voyage, if the 
ſhip was ſea-worthy when ſhe left Honfleur, the under- 
writers would have been liable, though the had not been ſo at 
Angola, &c ; but according to the conſtruction contended for 
on behalf of the plaintiff, ſhe muſt have been ſea-worthy, 
not only at her departure from Honfleur, but alſo when the 
failed from Angola, and when ſhe failed from St. Domingo. 


The caſes of Stevenſon v. Snow and Bond v. Nutt, were quite 


different from this. They depended upon this, that there was 
a contingency ſpecified in the policy, upon the not happening 


of which the inſurance would ceaſe. In Stevenſon v. Snow it 


depended on the contingency of the ſhip ſailing with convoy 
from Portſmouth, whether there ſhould be an inſurance from 
that place. This neceſſarily divided the riſk, and made two 


voyages. In Bond v. Nutt it was held, that there were two 
riſks, upon the ſame principle. At Jamaica was one; 


the other, viz. the riſk from Jamaica, depended on the 
contingency of the ſhip having failed on or before the fit of 
Auguſt : that was a condition precedent to the inſurance on 
the voyage from Jamaica to London. The two cafes of 
Tyrie v. Fletcher, and Loraine v. Tomlinſon, are very ſtrong, 
for if you could apportion the premium in any caſe, it would 
be in inſurances on time. Therefore, on very full conſider- 
ation, we think this one entire riſk ; one voyage; and that 
there can be no return of premium. Rule diſcharged. 


Pleadings.] 
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Pladitizs.)] In this caſe the queſtion (upon the maſter's re- 5 nh OY 
port) was, © Whether there were, or were not, more counts T, IE.. 
inſerted in the declaration than were neceſſary?“ It was a 1 Geo. 3. B. R. 
declaration upon a policy of inſurance, conſiſting of ſeven counts; Burr. 1198. 
iſt, For a total loſs; 2dly, For an average loſs : the three 
' firſt counts were on a policy /ub/cribed by the defendant 
himſelf; and the 4th, 5th, and 6th, exactly the fame, 
with this difference only, that theſe three laſt alleged the 
policy to have been ſubſcribed by one Silva, the defendant's 
then agent, factor, or ſervant.— PEN CURIAM: On a de- 
claration for a total loſs, you may recover an average ls : yet 
the plaintiff is not tied down to declare only for a total los ; 
but is at liberty to declare beth ways. And the latter method 
is often of ſervice to a defendant, by pointing out the par- 
ticular average that the plaintiff goes for. Bur it is un- 
neceſſary to declare double with reſpect to the ſigning of the 
policy ; that is to ſay, once, as upon a policy figned by the 
defendant himſelf, and again as upon a policy ſigned by his 
agent for him. One alone of theſe two methods of declaring 
is ſufficient: and the better way is to declare according to the 
truth; that is, upon a policy ſigned by Silva as agent for the 
defendant, duly authoriſed by him in that behalf. —PER CUR», 

Let the three firſt counts be ſtruck out. 


4. 
. 
4 
= 
2 
Ei 
8 
1 
by 
1 
1 
6 
"> 


Marriage. 


N a ſuit for jactitation, evidence was given of a ſtrong Hemey v. Hers 
Oo acknowledgment, and an open avowal of a marriage for vey, at the De- 
eighteen years to plaintiff, but there was 10 actual progf of the ere Hm, Tos 
marriage, which was previous to the ſtatute 25 Geo. 2. Bur lock Rep.$77, 
THE CHANCELLOR OF LONDON, Dr. Betteſworth, notwith= | 
ſtanding this evidence, thought himielt bound, by the rules 
of the eccleſiaſtical law, to pronounce againſt the marriage : 

The canons, he aid, not allowing a marriage to be proved inter 
vivos by mere circumſtantial evidence. On appeal to the dean 
of the arches, Dr. Hay, he affirmed the ſentence, declaring 
alſo his perſuaſion, from the evidence, that the parties never 
were married. But on appeal to the delegates, their ,lord- 
{hips were of opinion, that this was not to be conſidered 
merely as circumſtantial evidence of the marriage, but that 
it was (in all its branches) the moſt ſolemn and deliberate 
acknowledgment and avowal, on his part, of the truth of the 
marriage that could be deviſed: and that he ſhould not now 
be admitted (eſpecially on ſuch light and flimſy evidence) 
to centrovert or impeach it. And, therefore, they unanimouſly 
pronounced for eſtabliſhing the marriage, and reverſed the 


1 i 2 two 
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two former ſentences, with coſts. A petition was afterwards 
preferred to the King for a commiſſion of review; which, 
alter —_ days” hearing before the lord chancellor, to whom 

it was relerred, was rejected. | | 
Haydon er a,. A bond given by a father on the marriage of his daughter, 
Executors of to pay to the huſband a ſum of money within a limited time 
ines, after the obligor's death, if any of the iſſue of the marriage 
Tr. Ter. ſhould be living at that time, extends to the leaving of grand- 
29 Geo 3. B Rchilllren, there being children of the marriage who all died 
3 Ter. Ra. 372 · hefore the obligor.— The bond given by the defendant, and 
his late father deceaſed, to the teſtator, was (after reciting a 
marriage ſettlement in 1752, on an intended marriage be- 
tween the teſtator and the defendant's ſiſter, on which the 

defendant's father was to advance to the teſtator 5001. for the 

then mairiage portion of his daughter, and to ſecure the fur- 
ther ſum of 509). to the teſtator within twelve months after 
his on death © in caſe his daughter, or any iſue of her body 
& begotten by the teſtator, ſhould happen to ſurvive him,“ 
with intereſt in the mean time after the rate of 3l. 10s. per 
cent.), that the defendant's father ſhould yearly, during the 

joint lives of himſelf and any of the iſue of the body of his 
daught.r, begotten by the teſtator, pay to the teſtator, his 
executors, &c. 171. 10s. as the intereſt of the 5ool.; and alſo 
that the heirs, executors, &c. of the defendant's father ſhould 

within twelve months next after his deceaſe (any of the iſſue of 

the body of his daughter, begotten by the teflator, being living at 
the time of his deceaſe ) pay to the teſtator, his executors, &c. 
the ſum of 5ool. ln the lifetime of the defendant's father, 
in September, 1777, V. Haynes, one of the tavo ſons of the body 
of the defendant's ſiſcer, begotten by the teſtator, intermarried with 
E. Hudſon, and during the lifetime of the defendant's father, 
in November, 1780, had iſſue of his body on the body of 
Elizabeth his wife, begotten one ſon, J. W. Haynes; and af- 
terwards, and during the life of the defendant's father, in 
June, 1782, had other iſſue of his body on the body of Eli- 
2abeth his wite begotten another ſon, G. Haynes ; which two 
| ſons were both living at the time of the death of the defend- 
4 | ant's father, and were ſtill living. It was objected, that in 
this particular caſe the words iſſue of «© her body begotten by 
ik &« the huſband,“ neceſſarily contine it to their children. And 
4 | the caſes of Alexander v. Alexander, 2 Vez. 640, and Adams 
v. Adams, Cowp. 651, were cited; in which it was held that 


; a power to appo int to children, in a marriage ſettlement, does 
, not extend to grandchildren. SED PER CUR. The caſes cited 
; - | of Alexander v. Alexander and Adams v. Adams are very dit- 
1 ferent from the preſent. For in thoſe, prior to the marriages, 
* the parties ſtipulated for a certain proviſion for the children 
9 | of the intended marriage; but, as the law. does not allow of 
. limitations to perſons beyond the next generations, thoſe 


limitations 


Parrtage. 


limitations muſt of neceſſity be confined to the children of the 
marriage. But this is a contract 6f a very different nature: 
a provilion was to be made by the father ot the intended 
wife (his daughter), and h- engaged to pay the intereſt of a 
certain ſum to the intended huſband during his life, and to 
pay a further ſum to the huſband, or his executors, 8c. in 
toſs the daughter, or any of her iiſue, ſhould be living at the 
time of his death. This ſum is not ſtipulated to be paid to 
the immediate progeny of the marriage, the children, but it 
is to be paid to the father or his executors, in caſe any of the 
iſſue be living. Then the queſt:on is, Whether th re is any 
iſſve of this marriage? the word © iſſue“ is genus genera- 
ſimum; and under the ſtatute de donis it takes in the moſt 
remote degrees. Then it was ſaid, that in cate of peiſonal 
property, “ iffue”” is to be taken in its more ordinary accep- 
tation, and to be con find to © children“ only: but a variety 
of. caſes might be put to thew that it extends to the molt re- 
mote iſſue, even in the cate af pertonality. There are many 
caſes whe e an intereſt is held too remote, becauſe it is to 
depend on an indefinite failure of 1ſſue; there the iimi.ation is 
void, becauſe it incindes all fucceeding generations.—Judg- 
ment for the plaintiff. | 


455 


A note, given fraudulently, to carry on a marriage treaty, Montefiori e. 
ſhall be good againſt the m ker, though given without any ee 
conſideration.— Joſeph MMontefiori, a Jew, being engaged in a, Geo. 3 BR. 
marriage treaty; his brother Maſes, to aſſiſt him in his de- 1 Black. 363, 


ſigns, and repreſent him as a man of fortune, gave him a note 
for a large ſum of money, us the balance of accounts be- 
tween him and his brother Igſepb; which balance he (Moſes) 
acknowledged to have in his hands; though, in truth, no 
ſuch balance, or any thing like it, exiſted. After the mar- 


riage h d, 4/7s/zs reclaimed this note, as being given on no 


confulerationz and the matter was 1eterred to arbitration, 
The arbibrators awarded the note to be delivered up, which 
Foſeph refuſed to do; upon which, the court was moved for 
an attachment againſt him, for non-performance of this 
award; and on his part a croſs-motion was made, to ſet 
aſide this award; on a ſuggeſtion, that the arbitrators were 
miſtaken in point of law. PER CuR1am. The law is, that 
where, upon propoſals of 1 third perſons repreſent 


any thing material, in a light different from the truth, even 


though it be by colluſion with the huſband, they thall be 
bound to make good the thing, in the manner in which the 
repre ene it, It hall be, as repreſented t be. And the huſ- 
band alone is entitied to reliet, as weil as when the fortune, 
&c. ſo miſrepreſented has been ſpecifically ſeitled on the 
wife: for no man thall et up his own iniquity as a defence, 
any more than as a cauſe of action. The arbitrators, there- 
fore, being clearly miſtaken in point of law, the award muſt 
be ſet aſide. 
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The King v. the A marriage is void and no ſettlement is gained by it, if ce- 

„ep of ſebrated in a chapel ereCt*d ſince 26 Geo. 2. although mar- 
och field 0 2 | 

. Ter. riages may have been de facto frequently celebrated there, — 

21 Geo. 3. B. R. The two orders for the removal of a pauper, being removed 

4 Dove 65%: by certiorari into this court, the only queſtion appeared to be, 

119% whether 4 marriage, upon the facts ſtated relative to the 

chapel wherein it «was ſolemnized, was void, by the provi- 

ſious of the ſtatute of 26 Geo. 2. c. 33. The pauper inter- 

married with one Joſeph Jones, at Buerlyhill chapel, in the 

parith of Kingſwinford. in the county of Stafford, abhich was 

erected in the year 1765, and then duly conſecrated, and in 

which divine ſervice had been publicly and regularly cele- 

braced ever ſince; and wherein banns of marriage had been 

often publifhed, and marriages celebrated previous to the marriage 

in queſtion. The ſaid chapel was a new one, crected ſince die 

marriage act, and not erected on the foundation of one that 

was ancient; and no act of parliament was obtained for 

erecting the ſaid chape!, or for celebrating marriages there. 

It is enacted, by § I. 26 Geo. 2. c. 33. that, from and after the 

25th of March, 1754, all banns of matrimony ſhall be pub- 

liſhed in the parith church, or in ſome public chapel, in ieh 

public chapel banns of matrimony have been uſually publiſhed, of 

or belonging to the pariſh or chapelry wherein the perſons to 

be married ſhall dwell ; and, by § 8. that, if any perſon ſhall 

(from or after the date above mentioned) ſolemnize matri— 

mon in any other place than a church, or, public chapel 

where banns have been uſually publiſhed, unleſs by ſpecial 

licence, &c. every perſon knowingly and wilfully ſo offend- 

ing, ſhall be deemed guilty of felony, &c. and all marriages 

ſolemnized (from and after, &c.) in any other place than a 

church, or public chapel (unleſs by ſpecial licence, &c.}, 

fhall be null and void to all intents and purpoſes whatſoever. 

Lord MANSFIEL D: For a long time, [ was much averſe to 

a determination of this point, in tuch a quelltion, and between 

ſuch parties; but, upon more conſideration, I think we ought 

now to decide it. If there has been an abuſe, we ought to ſtop 

it as early as poſſible. A delay might lead to a ſuppoſition 

that we doubt, where in truth we do not; and any ſubſequent 

inconvenience, in conſequence of our ſuppoſed. doubr, would 

be chargeable upon us. I remember, when I was attorney- 

general, I was ubiiged to proſecute the miniſter of the Savoy, 

who inſiſted on the r:yht of ma;rying without licence, and 

taking advantage of a diſpute then ſubſiſting between the 

crown and the duchy of Lancaſter, ſheltered himſelf ſome- 

times under the one, and ſometimes under the other. He 

had married many couples in a year, and many children had 

been born under thoſe marriages. But it was neceſſary to 

ſtop the abuſe, even after it had gone ſo far; and he was 

convicted, Time, or the interpoſition of the legiſlature, may 

| | ch 


mp, 0 „ 


— — 


1 3 
— — 


h ow O04 


— 


9 — — 


—_— R — ww ww ni” yy TU . 
* 


Parriage. 


cure the marriages which have been already ſolemnized in this 
chapel (1). The act clearly meant chapels exiſting at the 
time. It ſays, church or chapel belonging to the pariſh or 
chapelry where the parties reſide. There is no chapelry here. 
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That a marriage in a foreign country muſt be goyernedRobinſon v. 


by the law of that country where the marriage was had, is 


Bland, Mic. Ter. 
1 Geo. 3. B. R. 


in general true: but the marriages in Scotland, of perſons, Bur. 1059. 
oing from hence for that purpoſe, may come under a very 1 Black. 259. 


1 conſideration, according to the opinion of Ruberas, 


page 33, and ofher writers. No ſuch caſe has yet been liti- 
gated in England, except one of a marriage at Oſtend; 
which came before Lord Hardavicke; who ordered it to be 


tried in the Eccleſiaſtical Court: but the young man came 


of age, and the parties were married over againg and fo 
the matter was neyer brought to a trial —-Per Lord 


Mansfield. 


Militia. » 


HE 26 Geo. 3. c.107. for raiſing men for the militia, enacts, The King v. 


that ſuch men ſhall be choſen by ballot; with a proviſo, 
{. 24. « That if any perſon, ſo choſen by ballot, ſhall pro- 
« duce for a ſubſtitute a man of the ſame county or riding, 
« or of ſome adjoining sounty or riding, able and fit for ſer- 
& vice, 1ho ſhall have not more than one child born in wedlock, 
«© and who ſhall be approved +4 by the ſaid deputy lieutenants, 
« &c. ſuch ſubſtitute, ſo produced and approved, ſhall be in- 
& rolled.” Then the 33 Geo. 3. after directing how the fa- 
milies of militia-men, choſen by lot, ſhall be maintained, 
enacts, (ſ. 3.) „That if the family of any ſubſtitute, hired 
© man, or volunteer, ſerving in the militia when in actual 


e ſervice, &c. ſhall become chargeable to the pariſh wherein 
„ ſuch family ſhall dwell, and ſuch ſubſtitute ſhall not ſerve 


& for the ſame pariſh, it ſhall be lawful for the juſtice of the 
peace, who ſhall make any order for the relief of ſuch 
family, at the ſame time to direct the overſeers of the 
& pariſh, for which ſuch ſubſtitute ſhall ſerve, to reimburſe 
« the money ſo paid to the overſeer or overſeers, who ſhall 
* have advanced the ſame, in purſuance of the order before 


— 


—— 


(1) As ſoon as the determination of the Court, in this caſe, was known, 
Lord Beauchamp introduced a bill into parliament, which paſſed into a 
law, for making all marriages, which Had been celebrated in any pariſh 
church or public chapel, erected fince 26 Geo. 2. c. 33. and conſecrated, 
valid in law; and to exempt the clergymen who had celebrated ſuch 
marriages, from the penalties of that ſtatute, Fide 21 Geo. 3. c. 53. 

| 114 « mentioned, 


Willis, Hil. Ter. 
35 Geo. 3. B. R. 
6 Ter, Rep. 179. 
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* as the families of militia-men. 
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& mentioned, if ſuch pariſh ſhall be ſituated within the ſame 
county, &c.“ In this caſe, one Spry, of the parith of Barn- 
ſtable, who was drawn by ballot to foes in the militia, pro- 
cured one Eaflman, of Monkleigh pariſh, to ſerve for him as 
his ſubſtitute; when Eeſtman appeared before the deputy- 
lieutenants, in order to be approved, he repreſented himſelf as a 


_ fingle man; but it turned out in the ſequel that he was mar- 


ried and had ſeveral children. Eaſtman being approved and 
ſworn in, went out into actual ſervice; certain expences 
were incurred in maintaining his family ; and the queſtion 
was, Whether that burden ought to be borne by the parith of 
Monkleigh, that had nothing to do with the principal militia- 
man; or, by the pariſh of Barnſtaple, for which the ſubſti- 
tute ſerved? And it was contended, that the family ef the 
ſubſtitute, the relief of whom is directed to be reimburſed 


by the pariſh for which the ſubſtitute ſerves, muſt neceſſarily 


mean the family of ſuch a ſubſtitute as may be accepted and 


enrolled under the proviſions of the 26 Geo. 3. c. 107 but 


that by the 24th ſection of that act it is made an indiſpenſable 
qualification, in the nature of a condition prec:dent to the 
obtaining an order for the re-unburſement, that the perſon 
offered as a ſubſtitute ſhould not have more than one child 
at the time he was accepted and enrolled. PER CURIAM: 
The words of the firſt ſtatute, 26 Geo. 3. are merely directory. 
The deputy-licutenants ought to make every enquiry before 
they approve of a ſubſtitute; if he have more than one child, 
he ought to be rejected: but if the deputy- lieutenants do take 
him, then he becomes a legal ſubſticute; and the pariſh for 
which the principal ſerves, muſt bear the expences of main- 
taining the family of the ſubſtitute. As therefore this ſub- 
ſtitute as approved and ſworn in, and actually did ferve in 
the militia, the whole of the acts of parliament attached on 
him in that ſituation; and conſequentiy, the pariſh of Barn=- 
ſtable, tor which the principal was drawn, are-liable to re- 


imburſe the other pariſh the expences of maintaining the 


family of the ſubſticute : a contrary determination would not 
only be againſt the intention of the legiſlature, but pro- 
duclive of the moſt dangerous conſequences to the whole 
body of the militia (1). 


—— 


(1) In thecaſe of the K. v. Sir Willoughby Afton and John Dod, eſq. Ea. 


Ter. 1 Geo. 3. B. R. 2 Barr. 1149. THE COURT held, under the old militia 


acts, 33 Geo. 2. c. 22. & 31 Ger. 2. c. 26. (ſince revealed), that iubſtitutes 
were to be conſidered as militia-men, within the meaning of thoſe ſta- 
tutes; and that their families were entitled to the ſame parochial relief 


But 
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But an order for reimburſement, under the ſtat. 33 Geo. 5 
1 8 


c. 8. ſ. 3. made upon the pariſh for which a ſubſtitute in the Leabury, 
militia ferves, to indemnify the pariſh in which ſuch ſubſti-Ea. Ter. 


> 


tute's family ſhall have become chargeable, and been relieved 38 Geo. 3. BR. 


under an order of maintenance, muſt be mide by the ſame in 
giftrate, and at the ſame time, as the firſt order of maintenance; 
and notice of ſuch order of reimburſement ought to be ſerved 
upon the parith to be affected by it, before they can be pro- 
ceeded againſt criminally for diſobedience to it, —The caſe, 
returned to tne certiorari, (tired, that T. Eckley, a parithioner 
of Wickton, in the parith of Stoke-Prior, in the county of 


Her ford, on the 24th of Auguſt, 1792, was drawn by ballot 


to ſerv in he militia of the ſaid county, and ſerved in the 
ſame +5 + ballotted man till the 7th of February, 1793, when 
the regime t being then and ſtill continuing embodied and 
called ov; into actual ſervice, Ecłley engaged one E. Brown, 
of L <dbury, to ſerve in the milina as a ſubſtitute for him, 
who es ſworn in on the lame day, to ſerve as ſuch ſubſtitute 
at Hereford, before one deputy-licutenant, who was alſo 
comninding-officer of the regiinent at the time; but Brown 
was never approved by two deputy-lieutenants, nor enrolled 
by he ſubdivition clerk, or tlie clerk of the general meetings; 
nor was any certificate or notice of his having taken ſuch 
o:th tranſmitted to either of the ſaid clerks. Immediately 
after Broxn was fo ſworn in, he joined the regiment, was en- 
tered 11p0i the muſter-roll and was regularly muſtered and 
exerciſed, and continued ſerving in the ſax! regiment during 
the whole of Eckley's time, which expired in Auguſt laſt, 
and is now ſerving in the faid regiment till, the end of the 
war. Ecfley, as ſoou as Brown h:d taken the ſaid oath be- 
fore the 1a1d deputy-lieutenant, received his diſchar e, and has 
from that time reſided in Stoke-Prior. On the 8th of Fe- 
bruarv, 179%, the wife of Prown applied to the overſeers of 
Ledbury tor rchet of herielt and child about three years old, 
and produced the certificate of the ſerjeant of the Hereford 
regiment that her huſband was t1en {ering as the ſubſtitute 


for Ecłley; upon which, the overſeers tao her before Mr. 


Cocks, a magi/trate for the county of Hereford, who ordered 
the overſeers of Ledbury to pay to Brown's wife four ſhillings 
weekly, for the maintenance of herſelf and child (1), BUT No 


SUMMONS. 


ä — 


— 


1 


(x) The following was the form of the order :—- 

« County of Herefor4.—To the overſecrs of the poor of the pariſh 
of Ledbury, in the ſaid counrv.—W hereas complaint upon oath hath been 
made unto me, R:chard Cocks, eſq. one of his majeſty's juſtices of the 
peace in and for the ſaid county, by Mary Brown, now dwell- 
ing in your ſaid pariſh, wife of Richard Brown, a private militiaman, 
ſerving in the Herefordſhire regiment of militia, as a ſubſtitute for _ 

| BY 


a? Ter. Rep. 558. 
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SUMMONS WAS ISSUED BY THE MAGISTRATES TO THE 


' OFFICERS OF STOKE-PRIOR, TO SHEW CAUSE WHY THE 


ORDER ON LEDBURY SHOULD NOT BE MADE, nor did the 
pariſh of Stoke-Prior reeeive any notice of the original order 
of relief till the firſt of June, 1797; when they were informed, 
that if they did not pay the ſaid money, an order of reimburſe- 
ment would be made. The parties met in conſequence of 
that information ; but nothing being ſettled then, the pariſh- 
officers of Ledbury, on the 27th of October, 170, received 
a letter from the officers of Stoke-Prior, declining to pay the 
money, and giving notice of their intention to appeal againſt 
any order that might be made to enforce payment, In con- 
ſequence of the beforementioned order, the overſeers of Led. 
bury regularly paid to Brown's wife the weekly ſums ordered 
to be paid from rhe 8th of February, 1793, to the 27th of 
November, 1797, amounting to 261. bs. On the 29th of Ne. 
vember, 17197, the overſeers of Ledbury applied to the Rev. M. 
Bowles, a magi/trate, for an order on Stoke-Prior to reimburſe 
the officers of Ledbury the ſaid ſum of 261. 6s. (BUT NO PRE“ͥ 
VIOUS SUMMONS APPEARED TO HAVE BEEN ISSUED TO 
THE OFFICERS OF STOKE-PRIOR TO SHEW CAUSE - 
AGAINST THE SAID ORDER) ; which ſaid magiſtrate, after 
taking the affidavits of the officers as to the expenditure of the 
aid ſum of 261. Gs. made an order on the 29th of November, 
1797(1), to the overſeers of Stoke-Prior, to reimburſe the ſame 
to the overſeers of Ledbury, a copy of which order was ſerved 
on Henry Cafaell, one of the officers of Stoke-Prior, on the 
3oth of November, 1797, which he then refuſed to pay.— 
In conſequence of this refuſal, he was ſummoned to appear be- 


fire M. Bowles on the 5th of December laſt, to ſhew cauſe why 


Eckey, of the pariſh of Sroke-Prior, in the ſaid county, which militia 
are now embodied and in actual ſervice, and have been ordered to march; 
and that ſhe, the faid Mary Brozwn, is not able to ſupport herſelf and child, 
namely, Edward Brown, aged about one month; I do, therefore, hereby 
require you, the {aid overſeers, (&c.) to pay unto the ſaid Maiy Brown 
the ſum of four ſhillings weekly, for the ſupport of her and her ſaid child, 
until you ſhall be otherwiſe ordered to forbear the ſaid allowance; which 
laid weekly ſum is to be reimburſed to you by the ſaid overſeers of the 
poor of the pariſh of Stoke-Prior aforeſaid, 2% are hereby required to 
reimen? the ſame accordingly ;” dated the joth of Feb. 1793: ſigned and 
ſealed by R:chord Cocks, | h 
(1) The tollowing was the form of the order, containing an account 
wherein the overſeers of the pariſh of Stoke-Prior are made debtors to the 
overſeers of Ledbury, in the ſum of 261. 6s. for various ſums paid by the 
latter to the ſaid Mary Brown, for herſelf and child, from the year 1793 
to 1797; to which account, verified on oats; before M. Bowles, a magi- 
ftrate, is ſubjoined the following order of reimburſement :—** I allow 
and order the overſeers of the poor of the parith of Stoke-Prior, to re- 
imburſe the ſaid. ſum of 261. 6s. to the overſeer: ©; the poor of the 
pariſh of Ledbury aforeſaid;“ dated the 29th of November, 1797, and 
ſigned M. Bowles, þ 
De 


Pilitia. 


he ſhould not pay the penalty of gl. under the ſtatute 34 Geo. 3. 
c. 47. ſ. 3. On the ſame day he perſonally appeared, in pur- 
ſuance of ſuch ſummons, before MA. Bowles; but ſhewing no 
ſufficient cauſe, he was convicted in the ſum of Sl. which ſaid 
ſum Caſwell paid to the overſeers of Ledbury on the 8th of 
December following; but on the day after the convidiion, being 
the 6th of December, he gave a written notice of appeal to the 
next ſeſſions againſt the order ſo made by M. Bowles on the 
29th of November, 1797, and alſo another notice of appeal 
againſt thę conviction on the 29th of December, 1797. This 
appeal was tried at the Epiphany quarter-ſeſſions at Hereford, in 
January, 1798, when the Court quaſhed the order of the 29th 
of November, 1797, and the conviction grounded thereon z 
but reſerved this caſe for the opinion of the Court: iſt, Whe- 
ther the appeal could be maintained at all by the appellants 
againſt the order of the 29th of November, 1797, being ſub- 
ſequent to the conviction of the 5th of December? and 2dly, 
If the appeal could be maintained, whether the court of quar- 
ter- ſeſſions ought not to have affirmed the order of the 29th 
of November, 1797, and the conviction, and not have quaſhed 
the ſame? In ſupport of the order of ſeſſions, it was con- 
tended, that Mr. Bowles, the magiſtrate, had no authority 
under the militia laws to make the order of the 29th of No- 
vember, 1797, on the pariſh of Stoke-Prior. Lord Kenyon, 
Ch. J. The act of parliament directs, in poſitive terms, that 
the order for reimburſement thall be made by the ſame juſtice, 
and at the ſame time, as the order for maintenance; and ſuch 
has been the conſtruction before put on theſe words, in the 
caſe of the King v. I hite, infra. There ſeems allo good 
reaſon for requiring that to be done; as the inhabitants of a 
pariſh are a fluCtuating body, and it would be unjuſt that one 
ler of perſons, at a great diſtance of time, ſhould be called 
on to diſcharge burthens which were incurred, before they 
became inhabitants. Neither is there any difficult, in the 
order of reimburſement being made proſpectively. The 7th 
ſection of the 33 Geo. 3. c. 8. which directs, hat where allow- 
ances ſhall have been made between the iſt of December, 1792, 
and the 4th of March, 1793, to the wives and families of ſuch 
ſubſtitutes, &c. by any order, recommendation, or other act 
of any juſtice ot the peace, or by the payment of any pariſh- 
officer, &c. they thall be reimburſed to ſuch perſons in li 
manner as is hereinbefore directed to be done, with reſpect to 
the like payments authorized and required to be made by 
virtue of this act: and which has been rehed on, as ſpecially 
authorizing the order of reimburſement in its prefent form, 
has reference to its being made in /ike manner, as is therein- 
before directed; namely, in the 3d ſection, upon which I have 
already given my opinion, that 1t muſt be made by the ſame 
magiſtrate, and at the ſame time as the order of maintenance; 

8 ; whereas 
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whereas this order was not made upon the pariſh of Stoke- 

Prior until above four years after the firſt order upon Led- 

bury, which cannot, therefore, be ſail to be in compliance 

with, or under the authority of, the act. And the conclud- 

_ Ing part of the firſt order cannot be taken to be an order on 

the pariſh of Stoke-Prior, being directed not to them, but 

to the overſeers of Ledbury. If the objection had only been, 

that the ſubſtitute was not approved or enrolled, probably 1 

ſhould have thought (though it is not neceſſary to decide that 
point) that upon the principle of our determination in R. v. 

M illis, that proviſion in tht [ſtatute was only directory; and 

that if the ſubſtitute were ſworn, and actually ſerved, he was 

entitled to all the benctits of the act; in the ſame manner as 

where the 17th Geo. 2. c. 3. ſ. I. dicects, that the poors'-rate 

hall be publiſhed in the church the next Sunday after the 
allowance of it, and that no rate ſhall be deemed valid without 

fuch notice; a perſon paying under ſuch rate, will neverthe- 

lefs gain a ſettlement (1) thereby—AsHRuURST, J. The order 

ſhould have been ſerved on the pariſh of Sroke-Prior before 

any crime could attach on them for difobeying it. PER 

- _Cvuriamn: Rule for quaſhing the order of ſeſſions diſcharged. 

Rey v. White Such previous orders, as are the foundation of the m:gi= 
andEling, Over-ftrate's authoiity, muſt be recited, or at leaſt referred to, in 

ſeers, & c. apts . i * 

Ea. Ter. an indictment for diſobedience of ſuch authority. It was 
22 Geo. 3. B. R. moved, in arreſt of judgment upon an indictment againſt the 
Cala. 183. defendunts, for not obeying an order of a juſtice of pe ce, 
made under ſtatute 19 Geo. 3. c. 72. ſ. 2. (ſince revealed) 

directing the defendants, overſeers of the pariſh of St. John, 

in the town and county of Bedford, to reimburſe a ſum of 

money advanced by the overſeers of the pariſh of Mepper- 

thall, in the faid county, to the family of a ſubſtitute in the 

militia of the faid county, for an inhabitant of the pariſh cf 

St. John; and which family, at the dite of the ſaid order, 

dwelt in the ſaid parith of Mepperſhall (2). To this indict- 

| 3 | meiit, 


(1) Vid. the cafe of St. Giles's, Cripplegate, v. St. Mary, Newington, 
19 Vin, 386. 85 

(2) The indidment at large ſtated: that on the 18th day of July, 
178 1, Journ Neſt, eſq. one of the juſtices, &c. did iſſue an order, under 
his hand and ſeal, in the words following: “ County of Bedford. To the 
overieers of the pariſh of St. John, in the town of Bedford. It appearing 
to me, Jotn N;/b1t, eſq. one of his mejeſty's juſtices of the peace in and 
for the ſaid county, on oath, that the overſcers of the pariſh of Mepper- 
hall, in the faid county, have paid to the wife of Jobn HufJiF, for hertelf 
and three children, the ſum of fcur ſhillings per weck, tor cighty-three 
weeks, beginning on the 24th day of June, in the year of our Lord 1773, 
and that the ſaid Jobr Hui ſerved durivg all that time, as a ſubſtitute 
in the Bedford militia for 7oba Clayion, of your faid pariſh of St. John. 
Theſe are, therefore, to order and direct you, the faid overſeers of the 
pariſh of St. John, in the town of Bedford, to pay to the overſcers of _-_ 

5 pari 
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ment, upon which the defendants were found guilty, three 
objectious were taken: iſt, that it did not ſet out any order 
of maintenance previous to the order of reimburſement, with- 
out which firit order there could be no legal foundation for 
the laſt. 2dly, That the order was retroſpective, being for 
the payment of a ſum ſuppoſed to have accrued under an 
order of maintenance, made long before; whereas the act 
di: ccts (2), that the order of reimburſement ſhall be made af 
the ſame time with the order of relief or maintenance; and 


that it was for a groſs ſum for eighty-three weeks; and, as 


inhabitants may change in that time, they ought not to be ſo 
charged; as this circumſtance, or that of houſes being unin= 
habited, would produce an inequality in the aſſeſſment. zdly, 
That it did not appear, upon the face of the indictment, 
either that the militia-man, for whom the ſubſtitute ſerved, 
was ballotted, or that the ſubſtitute was ſworn or enrolled. 
Lord MANSFIELD: In indictments, the crime with which 
the defendants is charged, muſt appear with a ſcrupulous 
certainty : and here, it is diſobedience to the order of a juſtice. 
Now it muſt appear, upon the face of the indictment, that 
this was a legal order; for if it is not ſo, diſobedience to it 
is no crime. Then this is an order of reimburſement, which 
pre-ſuppoſes an order of maintenance. Such order neceſſarily 
mult be; for, if the overieers had made the diſburſement 
of their own accord, and without an order for that purpoſe, 
they could not legally be reimburſed. Such voluntary pay- 
ment would not have entitled them to reclaim the ſum ad- 


pariſh of Mepperſhall, in the faid county, the full ſum of fixteen pounds 
and twelve ſhillings. Given under my hand and teal, July 18th, 1781.“ 
That on the ſaid 18th day of July, at the pariſh of St. John, in the town 
of Bedford, within the county of Bedford aforeſaid, Jh Bell: then and 
now one of the overſeers of the poor of the ſaid pariſh of Mepperſhall, 
did produce and ſhew to Thomas bite and Jun Eling, then and now 
overſeers of the poor of the ſaid pariſh of St. John, the'ſaid order of the 
ſaid Jobn Ne/bitt, and did then and there demand of the ſaid Thomas 
White and John Eling the ſum of fixteen pounds and twelve ſhillings in 
the ſaid order directed to be paid by the overieers of the poor of the ſaid 
pariſh of St. John, to the overſcers of the poor of the ſaid pariſh of Mep- 
perſhall. That the ſaid Thomas White and John Hing, then and now 
being overſcers of the poor of the ſaid pariſh of St. John, on the day and 
year aforeſaid, at the pariſh of St. John aforefaid, unlawfully, knowingly, 
and wilfully did refuſe to pay to H!lram Lincoln and the faid Fobn Bell, 
or either of them, then and now overfeers of the poor of the ſaid pariſh 
of Mepperſhall, the ſaid Tum of ſixteen pounds twelve ſhillings, and ſtill 
do refuſe to pay the ſame, in contempt, &c. 

(2) The words of the act are: © In caſe any ſubſtitute, whoſe family 
may become chargeable, ſhali not ſerve for the pariſh where his family 
ſhall dwell, it ſhall be lawful for the juſtice of peace, who ſhall make 
any order for the reliet of ſuch family, at we [ume time, to direct the over- 
ſeers of the pariſh for which he ſhall ſerve, to reimburſe the money fo 
paid, to the overſeer or overſecrs, who ſhall have advanced the ſame 
in pyrſuance of the order beforementioned.” 

vanced, 
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tenance, tis admitted the indictment would have been e 
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vanced, becauſe they are not authorized to judge of circum 
ſtances. Had the juſtice of peace recited the order of main- 


and had he even in general terms referred to it, the Court 
might, perhaps(1), have preſumed ſuch order properly made. 
There would then have been ſome colour of authority for 
the juriſdiction exerciſed. Bur, ſo far from having recued it, 


he has not made the lighteſt reference to it. The indict- 


Keech, Leſſee of 
Warne, v. Hall 
et al. Mic, Ter. 

19 Geo. 3. B.R. 


ment, therefore, cannot be ſupported. Beſides, the order of 
reimbunſement is not at all connected with the order of main- 
tenance; though the act requires, tlrat they ſhould both bs 
made by the ſame juſtice at the ſame time, i. e. that whatever 
thall be paid ſhall be reimburſed ; but this is at the diſtance 
of a year, and for a groſs ſum.—WILLEs, ASHHURST, ard 
BULLER, 7rftices, concurring, judgment arieſted. 


| Mortgage. 


1 may recover in ejectment (without 
giving notice to quit) againſt a tenant who claims under 
a leaſe from the mortgagor, granted after the mortgage, without 
the privity of the mortgagee (2). This was an ejectinent 
brought for a warehouſe in the city, by a mortgagee, againſt a 
leſſee under a leaſe in writing for ſeven years, made after the date 
of the mortgage, by the mortgagor, who had continued in poſ- 
ſeſſion. The leaſe was at a rack-rent. The mortgagee had 
no notice of the leaſe, nor the leſſee any notice of the mort- 
gage. The defendant offered to attorn to the mortgagee be- 


* — 


_— 


(1) It has been adjudged, that in an indictment, where the juriſdiction 
exerciſed is founded upon a former order, a general reference to ſuch 
order, without ftating it, is not ſufficient to ſupport the indictment.— 
II. 20 Geo. 3. Rex v. Minſti and Grunwell, overſeers, &c. Cald. 72. But 
in Rex v. Thomas Mytion, eſq. Eaſter, 25 Geo. 3. 178 5, on ad indictmcat 
on the 21 Cc. 3. c. 31. for diſobeying an order of ſeſſions at Shrewſbury, 
on an appeal againſt a conviction for nor giving in a liſt of his male- ſer- 


vants, purivant to the direction of the ſtatute, Mr, CaLDtcoT, on mo- 


tion in arreſt of judgment, objected, that the indictment did not ſtate the 
proceedings before the juſtice, but only ſays, that the ſeſſions, on appeal, 
ordered, &c. &c.; and it is neceſiary to ſtate poſitively, that an order of 
juſtices was made.—THE COURT ſaid, that the order of fefſions was 


the foundation of the indiftment, and if thę feffions have juritdiftion, you 


cannot go into the regularity of their proceedings; for ſo long as the or- 
der remains in force, it mult be obeyed : and on the trial, nothing could 
ſerve the defendant but ſhewing that the ſeſſions have no juriſdiction. 
(2) Bur if there is tenant from year to year, and the landlord mort- 
gages, pending the year, the tenant is entitled to fix months' notice from 
the mortgagee. Bircò v. Wright, ante, vol. i. p. 316. | * 
IE 


Mortgage. 

fore the ejectment was brought. The plaintiff was willing 
to ſuffer the defendant to redeem. There was no notice to 
quit ; ſo that, though the written leaſe ſhould be bad, if the 
leſſee was to be conſidered as tenant from vear to year, the 
plaintiff muſt fail in this action. The queſtion, therefore, 
for the Court to decide was, Whether, by the agreement un- 
derſtood between mortgagors and mortgagees, which is, 
that the latter ſhall receive intereſt, and the former keep poſ- 
ſeſſion, the mortgagee has given an implied authority to the 
mortgagor to let from year to year, at a rack- rent; or, whe- 
ther he may not treat the defendant as a treſpaſſer, diſſeiſor, 
and wrong-doer ?—Lord MANSFIELD, Ch. J. No cafe has 
been cited, where this queſtion has been agitated, much leſs 
decided. The only caſe at all like the preſent, is one that 
was tried before me on the home circuit { Belcher v. Collins); 
but, there, the mortgagee was privy to the leaſe, and, after- 
wards, by a knaviſh trick, wanted to turn the tenant out, I 
do not wonder that ſuch a. caie has not occurred before. — 


Where the leaſe is not a beneficial leale, it is for tlie intereſt 


of the mortgagee to continue the tenant; and where it is, the 
tenart may put himſelf in the place of the mortgager, and either 
redeem himſelf, or get a friend to do it. The idea, that the 
queſtion may be more proper for a court of equity, goes 
upon a miſtake. It emphatically belongs to a court of law, 
in oppoſition to a court of equity; for a leſſee at a rack- 
rent, 1s a purchaſer for a valuable conſideration ; and in every 
caſe between purchaſors for a valuable conſideration, a court 
of equity muſt 1 not lead the law. On full couſider- 
ation, we are all clearly of opinion, that there is no inference 
of fraud or conſent againſt the mortgagee, to prevent him 
from conſidering the leſſee as a wrong-doer. It is rightly 
admitted, that if the mortgagee had encouraged the tenant 
to lay out money, he could not maintain this action (1); but 
here, the queſtion turns upon the agreement between the 
mortgagor and mortgagee: when the mortgagor is left in 
poſſeſſion, the true inference to be drawn, is an agreement 
that he ſhall poſſeſs the premiſes at will in the ſtricteſt ſenſe; 
and therefore no-notice is ever given him to quit, and he 1s 
not even entitled to reap the crop, as other tenants at will are, 
becauſe all is liable to the debt; on payment of which, the 
mortgagee's title ceaſes (2). The mortgagor has no power, 
expreſs or implied, to let leaſes, not ſubject to every circum- 
ſtance of the mortgage. If, by implication, the mortgagor 
had ſuch a power, it muſt go to a great extent;—to leafes 
where a fine is taken on a Tenewal for lives. The tenant 


— 
— — 


| (1) Jide Weakly, leſſee of Yea, v. Bucknell, ante, vol. I. p. 528. 
(2) M v. Gallimore, infra, 496. 
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ſtands exactly in the ſituation of the mortgagor. The poſ- 
ſeſſion of the mortgagor cannot be conſidered as holding out 
a falſe appearance. It does not induce a belief, that there is 
no mortgage; for it is the nature of the tranſaction, that the 


- mortgagor ſhall continue in poſſeſſion. Whoever wants to 


Moſs .. Galli- 
more et al. 
Mic. Ter. 
20 Geo. 3. B 
1 Doug. 278. 


be ſecure, when he takes a leaſe, thould enquire after and 
examine the title deeds. In practice, indeed (eſpecially in 
the caſe of great eſtates), that is not often done, becauſe the 
tenant relies on the honour of his landlord; but whenever 
one of two innocent perſons mult be a loſer, the rule is, gui 
prior eft tempore, potior eſt jure. If one mult ſuffer, it is he 
who has not uſed due diligence in looking into the title. It 
was ſaid, at the bar, that if the plaintiff, in a caſe like this, 
can recover, he will alſo be entitled to the meſne profits from 
the tenant, in an action of treſpaſs, which would be-a mani- 
feſt hardſhip and injuſtice, as the tenant would then pay the 
rent twice. I give no opinion on that point; but there may 
be a diſtinction, for the mortgagor may be conſidered as re- 
ceiving the rents, in order to pay the intereſt, by an implied 
authority from the morigagee, till he determine his will (1). 
As to the leſſee's right to reap the crop, which he may have 
ſown previous to the determination of the will of the mort- 
gagee, that point does not ariſe in this caſe, the ejectment 
being for a warehouſe; but, however that may be, it could 
be no bar to the mortgagee's recovering in ejectment. It 
would only give the Ate a right of ingreſs and egreſs to 
take the crop; as to which, with regard to tenants at will, 
the text of Littleton is clear, We are all clearly of opinion, 
that the plaintitF is entitled to judgment (2). 
Alſo, a mortgagee, after giving notice of the mortgage to 
the tenant in poſſeſſion under a leaſe prior to the mortgage, 


* is entitled to the rent in arrear at the time of the notice, as 


well as to what accrues afterwards; and he may diſtrain for 
it after ſuch notice. On the trial of an action of treſpaſs, 
on not guilty pleaded, a verdict was found for the plaintiff, 
ſubject to the opinion of the Court, on a caſe reſerved. The 


(1) It is exprelsly provided, by 4 477. c. 16. f. 10. That no tenant 
& ſhall be prejudiced or damaged by payment of any rent to a conuſor or 
« grantor of any manors or rents, or of the reverfion or remainder of any 
© mefſuages or lands, or by breach of any condition for non-payment of 
« rent, before notice ſhall be given to him of the grant by the conuſee 
« or grantee.” 

(2) When the queſtion was argued at the bar, Lord Mansf-1d ſaid, 
he entirely approved of what had been done by Nares, juſtice, upon the 
Oxford circuit, and afterwards confirmed by this Court, in the cafe of 
White, leſſce of Whatley, v. Haaolins, viz. not to ſuffer a leflce, under a 
leaſe prior to the mortgage, to avail himſelf of ſuch leaſe on an cjeQmenr 
by the mortgagee, if he has had notice before the action, that the mort- 
gagee did not intend to turn him out of poſſeſſion. — c 
SIA | caſe 
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caſe ſtated as follows: One Harriſon, being ſeiſed in fee, 


on the iſt of January, 1772, demited certain premiſes to the 


plaintiff for twenty years, at the rent of 4ol. payable yearly 
on the 12ih of May; and, in May, 1772, he mortgaged the 
ſame premiſes, in fee, to the .. Mrs. Gallimore. Moſs 
continued in poſſeſſion from the date of the leaſe, and paid 
his rent regulatly to the mortgagor, all but 281, which was due 
on and before the month of November, 1778, when the 
mortgagor became a bankrupt, being, at the time, indebted to 
the mortgagee in more than that ſum 2 intereſt on the mortgage. 
On the 34 of January, 1799, one 

tiff, on behalf of Gallimore, thewed him the mortgage deed, 
and demanded from him the rent then remaining unpaid. — 
This was the firſt demand that Gallimore made of the rent. 
The plaintiff told Harwar, that the aſſignees of Harriſon had 
demanded it before, viz. on the 31ſt of December; but, when 
Harwar ſaid that Gallimore would diſtrain for it it it was not 
paid, he ſaid, he had ſome cattle to ſell, and hoped ſhe would 
not diſtrain till they were fold, when he would pay it. The 
plaintiff not having paid according to this undertaking, the 


other defendant, by order of Gallimore, entered, and deſtrained 


fer rent, and thereupon gave a written notice of ſuch diſtreſs 
to the plaintiff, in the following words: © Take notice, that 
„J have this day ſeized and diſtrained, &c. by virtue of an 


« authority, &c. for the ſum of 280. being rent, and arrears of 


rent, due to the ſaid Eſter Gallimore, at Michaelmas laft paſt, 
« for, c. and unleſs you pay the ſaid rent, Sc.“ He accord- 
ingly fold cattle and goods to the amount of 221. 28 Tre 
QUESTION was, Whether, under all the circumſtances, the 
diltreſs could be juſtified ? And it was alſo objected, that the 
notice was irregular, being for rent due at Michaelmas, 
whereas the rent was only due and payable in May; and, 
on that account, the diſtreſs could not be juſtified. And 
though this irregularity, ſince the ſtatute of 11 Geo. 2. 
c. 19. f. 19. does not make the defendants treſpaſſors ab 
initio, the action of treſpaſs is ſtill left by that ſtatute, 


for ſpecial damages incurred in conſequence of the irregu- 


luity,—But Lord MANSFIELD obſerved, that the plaintift 
Vas precluded, by the caſe, from going for ſpecial damages 
ariling from any ſuppoſed vrregularity in the ſale, no ſuch 
Ipecial damages being found, and the queſtion ſtated being 
only, whether the diſtreſs was juſtifiable? and BuLLER, J. 


faid, that it was not neceſſary, by the ſtatute of William and. 


Mary, to ſet forth, in the notice, at what time the rent be- 
came due.—The caſe was then argued upon the principal 
point. After which Lord MAnsFIELD (the other judges 
concurring) delivered his opinion to the following effect : I 
think this caſe, in its conſequences, very material, It is the 
caſe of lands let for years, and afterwards mortgaged, and 


conſiderable doubts, in ſuch caſes, have ariſen in reſpect to 
VoL IV. | C k | the 


arwar went to the plain- 
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the mortgagee, when the tenant colludes with the mort- 
gagor; for, the leaſe protecting the poſſeſſion of ſuch a te- 
nant, he caunot be turned out by the mortgagee, Of late 
years, the courts have gone ſo far as to permit the mortgagee 
to proceed by ejectment, if he has given notice to the tenant 
that he does not intend to diſturb his poſſeſſion, but only re- 
uires the rent to be paid to him, and not to the mortgagor. 
his, however, is entangled with difficulties. The queſtion 
here is, Whether the mortgagee was or was not entitled to 
the rent in arrear? Before the ſtatute of queen Anne, attorn- 
ment was neceſſary, on the principle of notice to the tenant; | 
but, when it took place, it certainly had relation back to the 
grant; and, like other relative acts, they were to be taken 
together. Thus, livery of ſeiſin, ones made afterwards, 
relates to the time of the feoffment. Since the ſtatute, the 
conveyance is complete without attornment; but there is a 
proviſion, that the tenant ſhall not be prejudiced for any act 
done by him, as holding under the grantor, till he has had 
notice of the deed. Therefore, the pavment of rent before 
ſuch notice is good. With this protection, he is to be con- 
fidered, by force of the ſtatute, as having attorned at the 
time of the execution of the grant; and here, the tenant has 
ſuffered no injury. No rent has been demanded which was 
paid before he knew of the mortgage. He had the rent in 
queſtion ſtill in his hands, and was bound to pay it accord- 
f ing to the legal title. But having notice from the aſſignees, 
( and alſo from the mortgagee, he dares to prefer the former, or 
R keeps both parties at arms length. In the cafe of executions, 
it is uniformly held, that if you act after notice, you do it at 
your peril. fe did not offer to pay one of the parties on re- 
ceiving an indemnity. . As between the affignees and the 
mortgagee, let us ſee who is entitled to the rent. The aſſig- 
nees ſtand exactly in the place of the bankrupt. Now, a 
mortgagor is not properly tenant at will to the mortgagee, 
for he is not to pay him rent. He is ſo only guodam mods. 
Nothing is more apt to confound than a „ile. When the 
court, or counſel, call a mortgagor a tenant at will, it is barely 
a compariſon. He is ite a tenant at will. The mortgagor 
receives the rent by a tacit agreement with the mortgagee, 
but the mortgagee may put an end to this agreement when 
he pleaſes. He has the legal title to the rent; and the tenant, 
in the preſent cafe, cannot be damnified : for the mortgagor 
can never oblige him to pay over again the rent which has 
been levied by this diftreſs. I, therefore, think the diſtreſs 
well juſtified; and I conſider this remedy as a very proper 
additional advantage to mortgagees, tg prevent colluſion be- 
Doe, leſſee of Sr tween the tenant and the mortgagor. The other judges 
W. Gibbons, bt. agreed. | 
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ſurrenders of them to himſelf in fee, they ſhall enure to the 
benefit of the mortgagee ; and a ſettlement by the lord of all 
his eſtate mortgaged to A. ſhall paſs the equity of redemption 
of ſuch ſurrendered copyholds. Alſo if a mgrtgagor deviſes 
the mortgaged premiſes, and afterwards pays off the mortgage, 
and the mortgagee conveys the legal eſtate to a truſtee in 
truſt for the mortgagor, ſuch a transfer of the legal eſtate 
ſhall not operate as a revocation of the will. Upon the trial 
of an ejectment a caſe was reſerved for the opinion of the 
Court, as follows: By leaſe and releaſe, dated the 29th and 
zoth of March, 1754, the manor or lordihip of Stanwell, 
with the rents of aſſize, rents of the freehold and cuſtomary 
tenants, and all rights, privileges, and-appurtenances, to the 
| ſaid manor belonging, and divers frechold lands, and alſo the 
manor of Shepcotts, alias Hammonds, with the rights, mem- 
bars, and appurtenances thereof, and divers frechold meſſuages 
and lands, were, for a valuable confideration, conveyed by the 
truſtees of the Earl of Dunmore deceaſed, to Sir John Gibbons 
and his heirs. By indenture, dated the 2d of April following, 


dir ohn Gibbins mortgaged all the aforeſaid premiſes to the 


ſaid truſtees, for a term of 1000 years, for ſecuring 1c, oool. 
and intereſt, being the ſum he was deficient of paying for his 
original purchaſe. By leaſe and releaſe, dated the 7th and 
Sh. of April, 1755, Sir Fohn Gibbons mortgaged in fee, to 
Agatha Child, the manors and premiſes ſo purchaſed by him as 
aforeſaid of and from the truſtees of the Earl of Dunmore, and 
theicin particularly mentioned, for ſecuring 20,000). and inte- 
reſt, out of which ſum the 10,000]. and intereſt due to the Earl 
of Dunmore's truſtees was paid off, and the term of 1000 years 
aligned, by an indenture, dated the ſaid 8th of April, 1755, ta 
a truſtee for the better ſecuring the 20,0091. which was not 
paid at the time ſtipulated in the mortgage. Between the time 
of this laſt mortgage to Mrs. Child, and the year 1767, Sir John 
Gibbons, purcha/ed ſeveral copybold tenements and lands, (being 
part of the premiſes in queſtion ), held of the manor of Stanwell, 
and the cuſtomary tenants, of whom he purchaſed them, ſur- 
rendered them into the hands F the lord of the ſaid manor, by 
the rod (ſome into the hands of Sir John himſelf, and ſome by 
the hands and acceptance of the fieward of the ſaid manor ), 
unto the ſaid Sir John Gibbons (who was deſcribed in the ſur- 
renders as lord of the ſaid manor of Stanwell), his heirs and 
aſſigns fer ever. By leaſe and releaſe, dited on the 17th and 
18th of April, 1755, certain freehold meſſuages, lands, tene- 
ments, and hereditaments, ſituated in Stanwell, were fold and 
conveyed to Sir John Gibbons, and all and fingular the ſaid 
| laftmentioned meſſuages, lands, tenements, and premiſes, 


were, by leaſe and releaſe, dated on the 19th and 25th of 


April, 1755, mortgaged in fee to Mrs. Child, for the further 
ſecuring the 20,0001. By leaſe and releaſe, dated on the 3oth 
and 31ft of Auguft, 1771, in conſideration of a marriage 
ok K k 2 | then 
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then intended between the leſſor of the plaintiff (the eldeſt 
fon of Sir John Gibbons), and his now wife, and of her mar- 
riage portion (after reciting that Sir John Gibbons was ſeiſed 
of all that the manor, or reputed manor or lordſhip of Stan- 
well, and of the manor of Shepcotts, alias Hammonds, and of 
the capital meſſuages, and of divers other meſſuages, mills, 
lands, tenements, and hereditaments, which he purchaſed from 
the truſtees of the Earl of Dunmore, ſubject to a mortgage 
thereof made by him to Agatha Child), Sir Jahn Gibbons 
conveyed to William Buller and Joſeph Pickering, in fee, all 
that the manor or lordſhip of Stanwell, with the rights, mem- 
bers, juriſdictions, privileges, rents of aſſize, rents of the free- 
hold and cuſtomary tenants, and all other the appurte- 
nances, thereto belonging, and alſo all that the manor of 
Shepcotts, alias Hammonds, with the rights, members, and 


_ appurtenances thereof, and all and ſingular the meſſuages, 


lands, tenements, hereditaments, and premiſes therein particu- 
larly deſcribed, and are the ſame premiſes which he purchaſed 
ef the ſaid truſtees of the Earl of Dunmore, and which were 
conveyed to him by the indentures of the 2gth and 3oth of 
March, 1754, and alſo compriſed in the mortgage to the ſaid 
Agatha Child, of the 7th and 8th of April, 1755, to ſecure an 
annuity of 10001. out of the ſame to the leſſor of the plaintif, 
during his and his father's joint lives, and to the intended 
wife of the leſſor of the plaintiff, after the death of her ſaid 


intended huſband, as her jointure, and, ſubject thereto, to the 


uſe of Sir John Gibbons for life, remainder to truſtees to ſup- 
port, Sc. remainder to the uſe of the leſſor of the plaintiff for 

life, with ſeveral remainders over, and the ultimate remainder 
to Sir John Gibbons in fee. On the 22d of November, 1772. 
Sir Fohn Gibbons made his will, whereby, after reciting the 
laſtmentioned leaſe and releaſe of the 3oth and 31ſt of Au- 
guft, 1771, he deviſed the reverſion in fee of the ſaid manors 


of Stanwell and Shepcotts, alias Hammonds, and all the lands, 
Hereditaments, and premiſes which he purchaſed of the truſtees of 


Lord Dunmore, deceaſed, to Dr. Eraſmus Saunders (ſince de- 


_ ceaſed), and Foſeph Pickering, in fee, upon certain truſts and 


to certain uſes not material to be ſtated. The will then re- 
Cited, that he had made ſeveral very conſiderable purchaſes of 
ſeveral other real eſtates at Stanwell aforeſaid, and elſewhere 
in the ſame county, ſince the purchaſe of his ſaid manor of 
Stanwell, and other premiſes thereinbefore mentioned, made 
of the truſtees of the Earl of Dunmore, and he thereby gave 
to the ſaid Dr. Eraſmus Saunders and Foſeph Pickering, and 
their heirs, all other his meſſuages, lands, hereditaments, and 


real eſtates at Stanwell, or elſewhere in the ſaid county (of 


Middleſex), with their appurtenances (except ſuch parts 
thereof as were incloſed within his gardens and park), in 


truſt to ſell and diſpoſe thereof, and with the money ariſing 


from the ſale, to pay and diſcharge all principal and 4 
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due on any mortgages, or other incumbrances affecting the ſaid 
e/tate, and from and after payment thereof, to apply the reſi- 
due of ſuch purchaſe monies in paying and diſcharging the 
fortunes thereinbefore given to his younger children. At 
the time when Sir John Gibbons made his will, the manors of 
st nwell and Shepcotts, alias Hammonds, were in mortga 
to Mrs, Child, as before ſtated, and all the copyhold —_ 
before mentioned were purchaſed by him after the mortgage 
made to Mrs. Child. By leaſe and releaſe, dated the 1ft and 

2d of March, 1776, in conſideration of the ſum of 20,0001. 
(Mrs. Child's mortgage money), paid to the perſons then en- 
titled to the ſame, by Buller and Pickering, the truſtees in the 
marriage ſettlement of the leſſor of the plaintiff, all the ſaid 
manors, and all the other meſſuages, l-nds, tenements, and 
hereditaments, contained in the ſaid 2 of the 7th and 
8h of April, 1755, and purchaſed by Sir ohn Gibbons of the 
faid truſtees of the Earl of Dunmore, were, at the requeſt of 
Sir John Gibbons, and of the leſſor of the plaintiff and his 
wife, releaſed and confirmed to the ſaid Buller and Pickering, 
and their heirs, to the ſame uſes and truſts as by the marriage 
ſettlement of the zoth and 31ſt of Auguſt, 1771, were limited 
concerning the ſame, freed and diſcharged from all equity, 
terms, proviſos, and conditions, of redemption. By leaſe 
and releaſe, dated on the ſame days reſpectively, and made be- 
tween the ſame parties with thoſe laſt mentioned; after recit- 
ing that the 20, ocol. and all intereſt had been paid, and that, 
thereby, the premiſes conveyed for better ſecuring the pay- 
ment thereof were become releafed and diſcharged, all and 
ſingular the capital meſſuage, and all other meſſuages, lands, 
tenements, hereditaments, and premiſes, in the leaſe and re- 
leaſe of the 19th and 20th of April, 1755, mentioned, were 


duly granted, releaſed, and conveyed to the uſe of the ſaid 


Foſeph Pickering, his heirs and aſſigns, free from the proviſo 
of redemption contained in the releaſe of the 2oth of April, 
175 5, in truſt for Sir Fohn Gibbons in fee, Sir Fohn Gibbons 
died in June, 1776, without revoking or altering his will, 
greatly indebted to many perſons by bonds; leaving the 
leſſor of the plaintiff his heir at law: and the ſurviving truſ- 
tee under the will, conceiving himſelf entitled to the premiſes 
contained in the different ſurrenders hereinbefore mentioned, 
and alſo to the freehoid premiſes contained in the leaſe and re- 
leaſe of the 17th and 18th of April, 1755, had agreed to ſell 
the ſame to pay Sir John's debts, but the leſſor of the plaintiff 
alſo conceiving himſelf entitled to the ſame premiſes, he 
brought this ejectment for the recovery of the poſſeſſion 
thereof, Upon this caſe the queſtions ſtated for the opinion 
of the Court, were: 1ſt. Whether the leſſor of the plaintiff, 
as heir at law of his father, or as tenant for life in poſſeſſion 
of the eſtates compriſed in his martiage ſettlement, is entitled 
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to the premiſes contained in the ſaid ſurrenders? 2dly. 
Whether the leſſor of the plaintiff, as heir at law of his father, 
is entitled to the premiſes contained in the leaſe and releaſe of 


the 17th and 18th of April, 1755 Ir was ARGUED FOR 


THE PLAINTIFF, upon the fiſt queſtion, 1. That the copy- 
hold lands paſted to Sir 1i/iam Gibbons for life by the terms 
of the marriage ſettlement; or, 2diy, That they were not 
compriſed in the will of Sir 7% Gibbons, and therefore de- 
ſcended to Sir Miilium, as his heir at law. And upon the 
ſecond queſtion, 11t. That as the purpoſe of the ſecond de- 
viſe was to pay off mortgages and other incumbrances affecting 
the lands, and which were a real lien, and would be a charge 
upon them into whatever hands they might come. The 


mortgage being paid off before the teſtator's death, the deviſe 


itſelf became void. — But 2dly, If this conſtruction ſhould not 
be adopted, ſtill an event happened after the making the will 
by which that part of it which relates to the freehoid purchaſe 
was reveked,. For, in this caſe, at the time of the will, the 
legal eſtate was in Mrs. Hild, and, after the will was trans- 
ferred from her, and conveyed to Pickering ; and though the 
equitable intereſt may have remained the ſame after the 
conveyance to Pickering, yet there having been an alteration 
in the legal eſtate after the will, that ſhall operate as a revoca- 
tion. The Court took time to conſider, and afterwards 


Lord ManstitiD, Ch. J. delivered their opinion, as follows: 
We are all clear in the opinion I ſhall now deliver. This 


ejectment is brought to recover the poſſeſſion of two deno- 
minations of land; x, Certain copyhold or cuſtomary tene- 
ments held of the manor of Stanwell, which were ſurrendered 
to Sir hn Gibbons, prior to the ſettlement on the marriage 
of his fon, the preſent leſſor of the plaintiff; and, 2dly, Cer- 
tain freehold lands, which were purchaſed and mortgaged in 
fee, by Sir John, then, after the ſettlement, deviſed by will, 
and, after that, the mortgage upon them paid off, and a con- 


veyance of them made by the mortgagee to a truſtee, I will 


take them ſeparately, becauſe the queſtions concerning them 
are enticely different, and independent. 1. As to the copy- 
hold tenements, the facts, in ſubſtance, are ſhortly theſe: 
(Here his lordihip ſtated the material part of the cafe, as far 


as concerned the copyholds, and ſaid, he thought, under the 


word © manor,” all the conſequences and incidents would 
have paſſed, which, in theſe, as in all the common dragnet 
conveyances, were ſpecifically enumerated). "The queſtion, 
on this part of the caſe is, Whether theſe copyhold tenements 
go to Sir MWilliam as tenant for life under the ſettlement, or 


whether they pa.s by the will? and we are clearly of opinion, 


that they muſt go to the uſes of the ſettlement. To go by 
ſteps : After the mortgage, the mortgagee in fee had a right 
to the manor, and every thing held of it as parcel thereof. In 
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notion of law, the mortgagor was only tenant at will, or, at 
moſt, from year to year. He had the loweſt eſtate poſſible. 
In equity, he was lord of the manor, ſubject to the charge 
upon it; but he could do nothing to weaken the ſecurity. 
In both views it is clear what he could do in conſequence of 
the ſurrenders. He had the option, if he had been abſolutely 
tenant in fee, either to continue the copyholds as parcel of the 


manor ; by granting them out again by copy of court roll, 


becauſe the cuſtom 1s not broken by their merely having con- 


tinued in the lord's hand, but they may, notwithſtanding, be 


alleged to have been demiſed and demiſeable, by copy of 
court roll, which is all that is neceſſary; or to ſever them 
from the manor, by any common-law conveyance, is a leaſe, 
&c. But the manor being mortgaged in fee, he could not 
ſever them, becauſe that would have diminiſhed the ſ:curity ; 
for the mortgagee had a right to the ſervices, quit-rents, eſ- 
cheats, forfeitures, and other caſualties. If we conſider hrs 
legal intereſt, being only tenant at will, he could not ſever 
the copyholds. The argument is ſtronger on the ſettlement, 
for the ſurrenders had then been made, and all is included in 
the ſettlement, ſo that, after hat, he could not ſever in reſpect 
of the ſettlement, The next conſideration is, Had Sir John 
any idea of ſevering the copyholds? Did he mean to do it 
by his will? It is plain, on the face of it, that he did not; 
for, after reciting the ſettlement, he deviſes only the rever/ion of 
the'manors, and does not mention the cuſtomary lands. Then, 
he deviſes, * all other, his meſſuages, lands, hereditaments, 
and real eſtates.” Therefore gudcunque vid, we are clearly 
of opinion, that Sir //lliam is entitled to the copyhold tene- 
ments; becauſe, 1. They were ſettled as part of the manor, 
and could not be ſevered by the will; and, 2. If they could 
have been ſevered by the will, that was not done. 2. With 
regard to the freehold eſtate, the facts are as follows : (His 
lord{hip then gave an abridgment of the caſe as to what con- 
cerned the ſecond queſtion). Theſe lands are claimed by the 
leſſor of the plaintiff in this ejectment, as heir at law to his 
father. The objection to this is, that he cannot recover them 
in ejectment as heir at law, becauſe (independent of the de- 
viſe), by the leaſe and releaſe of the firſt and ſecond of March, 
1776, they were conveyed in fee to a truſtee, and the legal 
eſtate is in ſuch truſtee. It is anſweren, that this is indeed, 
prima facie, true, but that it has been ſettled for years, that a 
mere truſt eſtate ſhall not be ſet up againſt a ceſtui que 
truſt (1); and, the conveyance to Pickering having operated 


EE 


(.) Vide Gyodvtle v. Knot, B. R. E. 14 Geo. 3. Coop. 43. 46. ante, 

vol. III. p. 53. Lade v. Holſord, B. R. E. 3 Geo. 3. Law of N. Pr. 
Ed. 1775. p. 110. arte, vol. III. p. 228. Butterfield v. Heath. B. R. H. 
23 Geo. 3. Doe, leſſee of Briffowe, v. Peg ge, B. R. E. 25 Ges. 3. 
I Term, Rep. 758. n. (a), infra, p. $07. But, vide Doe, leſſee of Hodſaen, 
v. Stapie, B. R. M. 29 Geo. 3. 2 9 7 Rep. 684. ante, vol, III. p. 288. 
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as a revocation of the deviſe of theſe lands, he is a mere 
truſtee for the heir at law. Now, in the firſt place, the rule 
only is (and J hope it is ſo underſtood), that the truſt eſtate 
ſhall not be ſet up in an ejectment to defeat the ceſui que truſt 
in a clear caſe. In ſuch a caſe, where the truſt is perfectly 
clear and manifeſt, the rule ſtands upon ſtrong and beneticial 
principles, becauſe, in ejectment, the queſtion is, who is en- 
titled to the poſſeſſion. But, if the truſt is doubtful, a court 
of law will not decide upon it in an ejectment. It muſt be 
put into another way of enquiry. But, in the ſecond place, 
there ſeems to be no doubt here, that the perſon having the 
legal eſtate is not a truſtee for the heir at law. Sir Fob» 
Gibbons, at the time of the deviſe, had merely the equitable fee 
in him. Mrs. Child was his truſtee. Then, on payment of 
the mortgage money, ſhe conveyed the legal eltate in fee to 
Pickering, which was merely transferring it from one truſtee 
for Sir John to another; and I know of no determination, or 
Caſe, in which a bare change of a truſtee has been held to re- 
voke a will. Watts v. Fullerton (1), which has been cited, 
where it was held, that it does not, is a very ſtrong caſe. All 


__- 


(1) Watts et al. v. Fullarton, Canc. Tr. Ter. 14 Geo. 3. 2 Doug. 718. 
Willtam IWatits, by his will, dated the 11th of May, 1762, deviied al! his 
real eſtate in Berkſhire, to certain truſtees, and their heirs, to the uſe of 
his firſt and ſecond ſons, and firſt and ſecond daughters ſucceffively, in 
tri ſettlement, with remainder to his own right heirs. On the 29th 
of February, 1764, he made a codicil te this will, reciting, tha, ſiuce 
the publication thereof, he had contracted with the Duke of King/ton 
fer the purchaſe of certain lands in Buckinzhamſhire, and thereby di- 
rected the truſtees and executors in his will, out ef the ,) of his 
perſonal eſtate, to pay the purchaſe money, and, on payment thereof, he 
directed, that the ſaid purchaſed premiſes ſhould be conveyed, ſeriled, 
and limited, to the ſame uſes, and on the ſame truſts, as by his will he 
had limited, and declared, concerning his eſtate in Berkthirc, After- 
wards, the teſtator h:m/clf completed the purchaſe refer ed to in the 
cod'cil, and took a conveyance of the purchaſed premiſes, to certain 
truſtces therein named, in fee, in truſt for himſelf, and his heirs, ſoon 
after which he died. The bill was brought by tie younger children, 
to have {inter alia), the truſt> in the will and codicil carried into execu- 
tion, as to the new purchaſed eſtate. The Mafter of the Rolls having 
omitted to give any directions as to that point, the caie came on, by peti- 
tion and appeal, before the Lord CHANCELLOR, and the queſtion 
was, WHETHER the conveyance of the new p'i'rchaſcd lands to the 
truſtces, ſubſequent to the will and codicil, was not, pro tanto, a revoca- 
tion thereof? The teſtator Vallis, at the time of making the codicil, 
the thing being in frer;, was in the nature cf mortgager, and the Duke 
of King fton a truſtee for him. Afterwards, before his death, the legal 
eſtate veſted in the new truſtees. Vet Lord BATHURST decreed, that 
there was no revocation, and that the truſts ſhould be carried into execu- 
tion, vide Greenbill v. Greenbill, Canc. H. 1711. 2 Fern. 679 ; relying 
much on the genera] propofitien laid down by Lord HARDWJCKE, in 
Parſons v. Freeman, Canc. 9 Nov. 175 1. 3 A.. 741. 749. viz. © That, 
*© where a man has an equitable intereſt in fee, in an eſtate, and deviſes 
„ it, and afterwards makes a conveyance of the legal eſtate to the ſame 
* nes, this is no revocation,” | : 
Teyoca tions, 
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revocations, which are not agreeable to the intention of the 
teſtator, are founded on artificial and abſurd reaſoning. The 
abſurdity of Lord Linco n's caſe is ſhocking( i). However, it is 
now law. But here, gudcungue via datd, Sir William cannot 
recover theſe freehold lands; for, 1. Phe truſt is at leaſt 
doubtful, which is ſufficient ; but. 2. We think the will as to 
them is not revoked. — Poſtea to the plaintiiF (2). 


A ſ-cond mortgagee, who takes an affignment of a term tog, 4 


attend the inheritance, and has all the title deeds, may recover Edward Norris, 
in ejectment againſt the firſt mortgagee, nt having had notice . Blagden Hale, 
of ſuch prior mortgage (3). On the trial of this ejectment there eee 
was a verdict for the plaintiff, ſubject to the opinion of the effery ano Mary 
Court on the following caſe. R. Jones, being ſeiſed in fee of his Wife, . 
the premiſes in queſtion, namely, the manor of Penmarke, and eee, 
certain lands in Porthkerry, in Glamorganthire, by indenture e David, 
of demiſe, dated the 14th of April, 1761, granted them to ta. Ter. 
Margaret Aubrey for nine hundred and ninety-nine years, ſub-27 9 3- B. R. 
ject to a proviſo for redemption, on payment of 50 gel. and in-“ 4.755. 
tereſt at a day therein mentioned; which ſuin was not paid at 

the day. On the 16th of Auguſt, 1798, by indenture of aſ- 

ſignment of four parts, between Margaret Aubrey ot the firſt 

part, R. F:nes of the ſecond part, Fohn Lockwood and R. More 

ris of third part, and Richard Lockwood of the fourth part, 

Margaret Aubrey, in conſideration of 71941. 14s. due to her 

from Jones, for principal and intereſt on the mortgage of the 

14th of April, 1761, and aifo on bonds, and which was paid 

her by the ſaid John Lockwood and Robert Morris by the di- 

rection of Jenes, by the like direction of Jones and nomination 

of John Lockwood and Robert Morris, aſſigned all the pre- 

miſes compriſed in the indenture of demiſe of the 14th of 

April, 1761, to Richard Lockwood, his executors, &c. for the 

reſidue of the term of nine hundred and nineiy-nine years, in 

_ truſt, as to the manor of Penmarke, for Robert Fones, and, in 


us 


(1) In the Fas! of Linon v. Rolls Show. Par. Ca. 154. 1 Eg. Ca. 411, — 
412. apd 2 Freeman, 202 it was determined that equitable and legal 
eſtites as to implied revocations ſtand upon the fame footing, aud are 
governed by the fame rule. 

(2) Becauſe he was entitled to recover part of the premiſes. 

(3) If a ſubſcquent purchaſer or mortgagee HA NOTICE of a former 
purchaſe or incumbrance, he ſhall not avail himſelf of an attiznment of 
an old oncſtanding term, prior to both, in order to get a preference. But 
if he had no notice of tuch prior purchaſe or incumbrance, and has the 
firſt and beſt right to call for the legal eſtate, then if he geis an aſſign- 
ment of it, a court of equiry will not deprive him of his advantage. If 
a ſecond mortgagee lend his money upon an eſtate upon which there is an 
oid outſtanding term, and has notice, «t the ſame time of a certain incum- 
brance, prior to his own, the prior incumbrancer has the beſt right to 
call for the legal eſtate, and to ſatisfy himſelf of any other incumbrances 
upon the eſtate ; although ſuch other incun brances were not known to 
the ſecond mortgagee at the time he advanced his money Willoughby et 
al. v. Willoughby et al. in Chancery, June 19, 1756. MS, Notes of Lord 


Cb. J. Hagdwisks, 3 Ter. Rep, 763. 
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the mean time, to attend the inheritance, and as to the other 
lands in Porthkerry, comprized in the deed of 1761. in truſt 
for John Lockwood and Morris, By indenture of aſſignment, 
dated the 13th of December, 1769, Robert Jones and Richard 
Lockwood aſſigned all the premiſes in queſtion to Richard Mor- 
land, his executors, &c. for the remainder of the term of 999 


. years, in truſt for Nathan Sprigg, for ſecuring 10,000l. lent by 


Sprigg to Jones. By indentures of leaſe and releaſe, the 14th 
and 15th of December, 1769, Jones mortgaged the premiſes 
in fee to Sprigg for ſecuring the 10,0001. On the gth of June, 
1777, Sprigg by his will appointed Richard Morland and 
Edward Morris, one of the leſſors of the plaintiff, executors. 
Morland is ſince dead, having appointed Jaſeph Partingdon and 
J. Blagden Hale, two others of the leſſors of the plaintiff, 
executors. Mary. the wife of Edward Jeffery, the other 
leflor of the plaintiff, is the heir at law of Sprigg the martga- 
gee. The two defendants who defend ſeparately for different 
premiſes, but which are all in mortgage to Sprigg, let up mort- 
gages in fee from Robert Jones, prior to that of Sprigg. The 
defendant, Jean Morgan, claims under a mortgage in fee 
of the manor of Penmarke by Janes to M. Morgan, dated the 


3d and 4th of April, 1767. The other defendant, Richard 


David, claims under a mortgage in fee of the lands in Porth- 
kerry, by Jones to him, dated the 27th and 38th of July, 1769, 
Both the defendants are in poſſeſſion by tjectments brought 
upon their ſeveral mortgages. At the tim of the mortgage to 
Sprigg, all proper fearches were made on his part for mcum- 
brances, and he had all the title deeds that could be found 
delivered to him at the time he advanced his money, except the dc- 


miſe of the 14th f April, 1701, and the aſſig nment of the 16th 


„ Auguſt, 1768, which were kept in the hands of John 


ock wood, on account only of their containing other premiſes in 
mortgage to John Lockwood, and which were not included in the 
mortgage to Sprigg. nor aſſigned to Morland his truſtee, but coun- 
terparts of them were then delivered to Sprigg. The queſtion 
for the opinion of the Court was, Whether the leſſors of the 
plaintiff were entitled to recover the premiſes contained in the 
two mortgages ſet up by the defendants? Which turned upon 
this point, WHETHER the term, aſſigned to the truſtee to at- 
tend the inheritance for the mortgagor, ſhall be conſidered to 
pals by the releaſe of the mortgagor only, the truſtee not being 
a party to it? ASHHURST, J. No man ought to be ſo abſurd 
as to make a purchaſe without looking at the title deeds ; if he 
is, he muſt take the conſequences of his'own negligence, If 
the firſt mortgagee had uſed ordinary precaution, he muſt have 


known that this terin was then outſtanding. And if he did 


know of it and neglected to take an aſſignment of it, it was 
enabling the mortgagor to commit a fraud by mortgaging the 
ſame eſtate again. By this therèfore he became partrceps cri- 
minis; and he may ſuffer for the conſequences of the fraud; and 

| | "me 
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the leſſors of the plaintiff claiming under Sprigg, who have got 
the legal eſtate, muſt be preferred. BULLER, J. It is an eſta- 
bliſhed rule in a court of equity that a ſecond mortgagee, who 
has the title-deeds, without notice of any prior *ncumbrance, 
ſhall be preferred; becauſe if a mortgagee lend money upon 
mortgage without taking the title-deeds, he enables the mort- 
gagor to commit a fraud. If this has become a rule of property 
in a court of equity, it ought to be adopted in a court of law. 


Here the defendants took mortgages, without enquiring after 


the title-deeds ; the ſubſ:quent mortgagee is a purchaſer with- 
out notice; and as he has taken the title-deeds, he has the bet- 
ter title. Gos, J. of the ſame opinion. Poſtea to the 
plaintiff (1). 
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But where a legal term is created for a particular purpoſe, Doe ex dim. 


if that purpoſe be ſatished, or it be unſatisfied and not con- 


Briſtow v. 
. 8 . a Pegge, Ea. Ter. 
nected with the litigating parties, it ſhall never be ſet up be- 2; Ceo. 3 B. R. 


tween them in ejectment (2). This was an ejectment brought 1 Ter. Rep. 758. 


for a moiety of the manor of W inkburne, &c. under the will oi D. 
Burnell, as one of his co-heirs. By the teſtator's marriage ſet- 
tlement in 1748, two terms in truſt were created; one for nine- 
ty-nine years, to ſecure an annuity of 200l. to his nother; the 
other for one thouſand years, for raiting 30001. for his wite, in 
caſe ſhe ſhould have no iſſue; the money to be raiſed out of the 
rentsaand profits, or by ſale or mortgage. The teſtator died 
in 1774, having no iJue, and deviſed all his eſtates to truſtees 
and their heirs, to the uſe of them and their heirs in truſt, after 
the death of his widow, who was entitled to a life eftate under 
the marriage ſettlement, for ſuch perſon or perfons as according 
to the laws of d ſcent ſhould be his heirs at law, and the heirs 


of their bodies, to take as tenants in common, &c. if more than 


one. The defendant filed a bill in chancery in 1770, againſt 
all perſons who were ſuppoſed to have any claim as heirs at law, 
and againſt the truſtees, and an ifſuc was directed under which 
he was found heir at law by deſcent from a daughter of a com- 
mon anceſtor. The leſſor of the plaintiff alſo had filed a bill 
in 1783, his claim having never been known before; but upon 
the death of the widow, he brougnt this ejectment, and proved 


his pedigree from another daughter of tne fame common an- 


ceſtor. At the trial the Jetendant fſ-t up theſe terms; the teſ- 
tator's mother being ſtill living, and her annuity regularly paid 
by the receiver appointed by the court of chancery; the 3oool. 
having likewiſe been raiſed for his widow, and the term 
aligned in mortgage. Mr. Juſtice HEATH, who tried the 
cauſe at the laſt aſſizes at Nottingham, nonſuited the platntiff, 
with leave to move to ſet aſide the nonſuit, and enter a verdict 
for the plaintiff, if the Court ſhouid be of opinion that he was 
entitled to recover. Lord MANnsFIELD, Ch. J.—An eject- 


— * 


(1) Yide 2 Brown's Cb. Ca. 650. 
(2) See Dec v. Staple, ante, vol. III. p. 288. 
| ment 


i 
1 
1 

Ft 

74 

14 

14 

1 
* 


i 


* 
bot 
: 
bi 
9235 
F 
1 
{i 
it 
6-4 
77 


r 


—. 22 
r : we 
OR IPC .....  —— A 
8 e 
d | 


ea I See + 
= At, - 


= 


Iz * 


"IT PC BO 8 
——— Ac 


* 


—— — 


> Ln 


TOE ren Men nn ONT FINS, 
— " A 4 — . — 


7 5 2 = 
— 


. 


r 
7 > 2 CAST SES... _ 
r "EL 


— 4% 


mw 


7c c 


Mortgage. 


ment is a fictitious remedy to try the title to the poſſeſſion of 
lands; it is of infinite conſequence that it ſhould be adapted to 
attain the ends of juſtice, and not entangled in the nets 
of form. Great difficulties have ariſen as to the legal form of 
paſſing land, from the modes of conveyancing in England ſince 
the ſtatute of uſes. Truſts are a mode of conveyance peculiar 
to this country. In all other countries, the perſon entitled has 
the right and poſſeſſion in himſelf. But in England, eſtates are 
veſted in truſtees, on whoſe death it becomes difficult to find 
out their repreſentatives; and the owner cannot get a complete 
title. If it were neceſſary to take aſſignments of ſatisfied terms, 
terrible inconveniences would enſue trom the repreſentatives of 
the truſtces not being to be found. Sir E. Northey's clerk was 
truſtee of near half of the great eſtates in the kingdom; on his 
death it was not known who was his heir or repreſentative. 80 
that where a truſt term is a mere matter of form, and the deeds 
were muniments of another's eſtate, it ſhall not be ſet up 
againſt the real owner. lt is therefore ſettled, that a ſatisfied 
truſt ſhall be taken to be a truſt for the benefit of the heir at law. 
A truſt ſhall never be ſet up againſt him for whom the truſt 
was intended. It is a mere form of conveyance. And it is ad- 
mitted, that where the term is in truſt for the benefit of the leſſor 
of the plaintiff, the defendant ſhall not ſet it up in ejectment 
as a bar to his recovery. Togo a ſtep further; third perfons 
may have titles, and therefore, the Court ſay, that where there 
is a tenant in poſſeſſion under a leaſe, which is a bar to ihe re- 
covery of the leſſor, he being to recover by the ſtrength of his 
own tile, yet to prevent this from being turned improperly 
againſt the perſon entitled to the inheritance, whoſe right is 
not difputed by the tenant, if the leflor diſpute the property 
only againſt another, and give notice to the tenant that he does 
not mean to diſturb his tenancy, the Court will never ſuffer the 
tenant to ſet up the leaſe as a bay to the recovery, There is 
another diſtinction to be taken; whether, ſuppoſing a title 
ſuperior to that of the leſſor of the plaintiff exiſts in a third per- 
ſon, who might recover the poſſeſſion againſt him, it lies in the 
mouth of a defendant to ſay ſo in anſwer to an ejectment 
brought againſt himſelf by a party having a hetter title than his 
own. TI found this point ſettled before I came into this Court, 
that the Court never ſuffers a mortgagor to ſet up the title of a_ 
third perſon againſt his mortgagee. For he made the mortgage, 
and it docs not lie in his mouth to fay ſo, though ſuch third per- 


ſon might have a right to recover poſſeſſion. Nor ſhall a 


tenant who has paid rent, and acted as ſuch, ever ſet up a ſu- 
perior title of a third perſon againſt his leſſor, in bar of an 
ejectment brought by him; for the tenant derives his title from 
him. J.aying down theſe principles, let us now ſee the appli- 
cation of them to this caſe. There are diſputes between the 
plaintiff and the defendant, who are co-heirs; as ſuch, the plain- 
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tiff rlaims half of the property, and wiſhes lo be admitted into 
poſſeſſion of the premiſes with the defendant. He proves his de- 
ſcent. Then what is the defence ſet up? A truſt for a third 
perſon : an annuity, is ſet up. The plaintiff admits the charge, 
and ſays, that he only claims ſubject to the incumbrances. The 
truſtees do not aſſert their title. Then, ſhall others be admitted 
to ſet itup? It is clear that the other co-heirs ſhall not be per- 
mitted to diſpute the title with him. He and the defendant have 
an equitable title as tenants in common, and the plaintiff muſt 
recover 2 moiety. WILLEs, J. concurred. ASHHURST, JI. 


In ſuch a caſe as this, a legal bar ſhall never be ſet up in eject- 


ment againſt the juſtice of the caſe. The truſtees may perform 
their functions as well, after both the parties are in poſſeſſion. 
The old doctrine is relaxed in many inſtances. BULLER, J. 
I entirely agree with my lord, An objection has been taken 
at the bar, that the plaintiff in ejectment muſt recover by the 
ſtrength of his own title: the old caſes certainly ſay ſo; but 
for the laſt forty or fifty years, conſtant exceptions to this rule 
have been admitted. One cafe which is received as clear law, 
and is an exception to it, is, that of a tenant who cannot ſet up 
the title of the mortgagee againſt the mortgagor; becauſe he 
holds under the mortgagor, and has admitted his title. There 
was a Caſe before me at Guildhall, and I believe another upon 
the Oxford circuit, of the ſame nature, where a leſſee for years 
had got᷑ poſſeſſion of ſome mortgage deeds, and endeavoured to 
ſet up that title againſt the mortgagor; but though this ſhewed 
that the plaintiff had no right to recover as againſt the mort- 
gagee, yet I permitted him to do fo in that inſtance ; and the 
deciſion was acquieſced under. It is not therefore true, that 
an outſtanding unſatisfied term is. always an anſwer to a plain- 
tiff in ejectment. So long ago as the time of Fujtice Gundry, 
when an outſtanding ſatisfied term was offered by a defendant in 


ejeftment as a bar to the plaintiff” s recovery, that judge refuſed 


te admit it, ſaying, that there was no uſe in tatiug an gutſtand- 
ing term, but for the ſake of the convepancers“ pockets: ſince 
which time it has been the uniform doctrine, that if the plain- 
tiff be entitled to the beneficial intereſt he ſhall recover the poſ- 


ſeſſion. The next objection is, that this is a reverſionary in- 
tereſt ; but that is not material; for it has been further ruled of 


late years, that a leſſor of a plaintiff may recover in an eject- 
ment a reverſionary intereſt, ſubject to a leaſe and right of pre- 
ſent poſſeſſion exiſting in another. The annuitant is only en- 
titled to her 2001. per annum; and not to the poſſeſſion itſelf 
whilſt there is no default : indeed ſhe does not require it. But 
the heir at law is entitled to the poſſeſſion ſubject to that 
charge. The annuitant, however, is in a different ſituation 
from the mortgagee; for the latter is entitled to receive the 
whole in diminution of the principal and intereſt. So that the 


plaintiff muſt have a general judgment for that part which is 
| not 
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not in the poſſeſſion of the receiver; and as to that which is, 
he muſt enter into a rule not to diſturb that poſſeſſion; ſubmit- 
ting to the mortgage and the annuit y. Rule abſolute. (1) 


Chapman er dn. One after marriage made a ſettlement of certain premiſes, 


99; ee and three years afterwards mortgaged the fame to a perſon, 


Fa. Ter. who was told that there was a ſettlement; and the Court held 
15 Geo. 3. B. R the ſettlement as void againſt the mortgagee within the ſtatute 
. 27 Eliz. c. 4. On the trial of this ejectment, a verdict was 
found for the plaintiff, ſubject to the opinion of the Court on 
the following caſe. By indentures of leaſe and releaſe the 3d 
and 4th of October, 1769, between Richard Emery, and the 
defendant Mary his wife on the one part, and Deodatus Sta- 
verton of the other part, the ſaid Richard Emery made a mort- 
gage in fee of the premiſes in queſtion to Staverton for ſecuring 
the payment of 750]. There was alſo a covenant to levy a fine, 
but no fine was ever levied, nor were the dzeds executed by 
* the defendant Mary. Staverton died June 13, 1771, leav- 
ing the leſſor of the plaintiff his heir at law. Before the above 
mortgage by indentures of leaſe and releaſe the 28th and 29th 
of March, 1766, between the faid Richard Emery, and Mary 
his wife of the one part; and Thomas Plumer and Foſeph Tur 
ner, of the other part, the ſaid Richard Emery, in conſideration 
of 10s., andfor divers other good cauſes, and conſiderations, con- 
veyed the faid premiſes to the ſaid Thomas Plumer and Fojeph 
Turner, in truſt for the faid Richard Emery for life, remainder 
to his wife for life, remainder to the iſſue of the ſaid Richard 
Emery, and Mary his wife, in tail; and in default of iſſue re- 
mainder to the right heirs of the ſaid Richard Emery in fee, 
which ſaid indentures were executed by all the parties thereto, 
It was proved, that while the negociation for the loan of the 
750l. was carrying on, Staver ton, and alſo the leſſor of the plain- 
tiff, was adviſed by one Gates to be careful what he was about. 
for that he, the ſaid Gates, believed that Emery had made a fet- 
tlement of the eſtate; for that Emery's wife had told him the 
eſtate was ſettled upon her and her children: but Emery denied 
having made ſuch ſettlement, and the negociation was ſtopped 
twice or thrice on that account. THE QUESTION was, Whe- 
ther under the circumſtances of this caſe the leflor of the plaintiff 
was entitled to recover? For the plaintiff it was inſiſted, 
that this ſettlement was a voluntary conveyance, and therefore 
void under the ſtatute of 27 Eliza. c. 4. as againſt the mort- 
gagee. On the other hand, the defendant contended, that the 
{tatute of 27 Eliz. c. 4. relates only to purchaſers ; and that a 
mortgagee is not a purchaſer within that ſtatute, and Townſend 
v. HJindham, 2 Lex. lo. was cited, where LORD HarD- 
wick E ſaid, * If there is a voluntary conveyance of a real 
d eſtate, or chattel intereſt by one not indebted at the time; if 


——_—— — 
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(1) See Doe v. Staple, arte, vol. III. p. 288. | 
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Mortgage. 


ce ſuch voluntary conveyance be for a child, and no particular 
« evidence or badge of fraud to deceive ſubſequent credidors, it 
will be good, though the party afterwards became in- 
« debted.” LORD MANSFIELD: I rather doubt Lord Hard- 
wiche's ſaying that. When a woman, about to marry a ſe- 
cond huſband, makes a ſettlement of her eſtate upon the 
children by her firſt huſband, ſuch ſettlement has been held 
good. Ir was then ſuggeſted, that in fact the detendant had 
in conſideration of this ſettlement given up his intereſt in 
1.470]. South Sea annuities for her life. —LorD ManstlELD : 
That would have been a very material part of the-caſe; and if 
upon enquiry the fact ſhould turn out to be really ſo, you may 
move for a new trial; but upon the caſe, as {tated at preſent, 
no ſuch fact appears; and there is no doubt but a mortgagee is 
a purchaſer, As to the point of notice, it is held that notice 
makes no difference, becauſe it is of a conveyance made void 


by the ſtatute ide 5 Rep. 60. and £q. Ca. Abr. 334.) 


SUSPEND the delivery of the poſtea for a few days to ſee if you 
have any evidence that can coupel the wite's giving up her an- 
nuity with the ſettlement made upon her and her children, fo as 
to thew it was not a mere voluntary ſettlement, but made upon 
aſuffivient conſideration. It never came before the Court 
again. | 


There is a diſtinction in the court of chancery, that if En 
ber cent. be reſerved for intereſt on a mortgage, with a con- 7 ot, 
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dition to accept Al. per cent. if punctually paid; this condition, Geo. 3. RR. 
muſt be ſtrictly performed; and the debtor ſhall not have relief; Burr. 1374. 


in equity after the day of payment is elapſed (becauſe the 11. 
per cent. was to be abated upon a condition which 1s not per- 
formed): but if Al. per cent. be reſerved with an agreement that 
if the 41. be not punctually paid at the day, the mortgagee ſhall 
pay 5l. This ſhall be conſidered as a penalty added, and the 
court of equity will in ſuch caſe relieve againſt it. 


Where there are two or more mortgages, the Court will Roe ex din. 
not compel a redemption of one, without the reſt. Kaye was Kaye v. Soley 


l a aſſignee 
a mortgagee for 1121. 68. 64, There were alſo two other zus. Ter. 


mortgages to Kaye of different premiſes, to ſecure 5251. and r Geo. 3. CR. 
200l. with intereſt. Anda motion was made on the behalf of = Bl. Rep. 726. 


the aflignees of the mortgagor to redeem the firſt mortgage 
only, on payment of principal, intereſt, and coſts, under the 
ſtatute. Kaye, on ſhewing cauſe, inſiſted, that all ſhould be 
redeemed or none; eſpecially the third mortgage for 2001. 
which he apprehended to be a ſcanty ſecurity. AND THE 
CouRT refuſed to compel a redemption of the firſt mortgage 
only, and diſcharged the rule, with coſts. 


The Court will not ſtay the proceedings in an ejeCtment Goodtitle ex dim. 


brought by a mortgagee againſt a mortgagor, on the latter pay=Tayſum Pope, 


ing principal, intereſt, and coſts, if the latter has agreed to 3 Geo. 3. B. R. 


convey the equity of redemption to the mortgagee. 7 Ter. Rep. 18 5. 


— n -) 
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The King v. 


in Mortgage. 


Buckley v. A tenant to a mortgagor, who does not give him notice of 
E Tei. an ejectment brought by the mortgagee to enforce an attorn- 
27 Geo 3. B.R ment, is not liable to the penalties of the 11 Geo. 2. c. 19. f. 
1 Ter. Rah. 647 12. for ſecreting ejectments. PER CURIAM : The ſtatute 
| only extends to cafes where ejectments are brought, which 
are inconſiſtent with the landiord's title. They obſerved 
likewiſe that the ejectment was brought for the purpoſe of 
compelling the tenant to attorn to the mortgagee, which the 

act expreisly permiited him to do. 


Berthen 2. In this caſe the Court referred it to the Maſter to compute 
. what was due for principal and intereſt, upon a mortgage ſe- 


39 Geo. 3. E. ·. cured by covenant, on which this action was brought. for 


2 Ter. Rah. 326. this caſe does not differ in principle from thoſe on bills of ex- 


change, and promifſory notes, and it is no anſwer to ſimi- 

lar applications in thoſe caſes that a ſuit in chancery 1s 

depending (1). | | 
A party having a mortgage and alſo a bond, as a ſecurſty fo 


Burnell v. 5 a 
Martin, the ſame debt, may bririg an «ion on the bond, and arreſt the 
Tr. Ter. defendant, pending a ſuit in equity for a forecloſure. In this 


Fe A cif: it was moved for a rule to ſhew cauſe, why the defendant 
#2: #7" ſhould not be diſcharged out of cuſtody on filing common bail, 
upon an affidavit, ſtating, That having borrowed 300l. of the 
plaintiff, he had given him, by way of ſecurity, a mortgage of 4 
term for forty-five years of an eſtate let at gol. a year, and ai/? 
a bond; that, the intereſt being in arrear, the plaintiff had filed 
a bill of forecloſure, had ſoon after got into poſſeſſion of the eſtate, 
and had ſerved the defendant with a ſubpena to hear judgment 
as on the 29th of May; after which ſervice he had arreſted him 
in an action on the bond in this court; and that the mortgaged 
premiſes were an ample ſecurity for the debt. Lord Manxs- 
FIELD ſaid, the motion could not be complied with; tor that it 
had been ſettled over and over again, that a perſo':, in ſuch a 
caſe, is at liberty to purſue all his remedies at once; and the 
rule was refuſed. 


Murder. 
O N an indictment for murder, if the jury fird a ſpecial ver- 


.Borthw:ck,and dict, it is neceſſary, in order to affect principals inthe ſe- 
1. 175 others, cond degree, to ſtate, either, I. that they were actually preſent ; 
| eng B. R Or, 2. ſome acts done by them at the very time, which unavoid- 
1 Doug. 207, ably ſhew that they were preſent ; or 3. that they were of the 

| ſame party, on the ſame purſuit, and under the ſame engage- 
ments and expectation of mutual defence and ſupport with the 


(i) On ſhewing cauſe againſt the rule for referring it to the Maſter, it 
was argued, that the Court had never gone ſo far as to grant the rule 
| prayed for in covenant for payment of money; and further that the de- 
fendant had filed a bill in equity, pray ing an account. 
1 | perſon 
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Purder. 

perſon who did the fact. A ſpecial verdict was found on 
the trial of an indictment for murder. The indictment ſet 
forth, That, on the 7th of December, 19 Ges. 3. the priſon- 
ers teloniouſly, &c. upon one Thomas Nichols made an aſ- 
fault ; That Borthwick (1) with a large ſtick, which he then 
held in both his hands, ſtruck the deceaſed ſeveral times, giv- 
ing him thereby a mortal bruiſe on the head, of which he died 


the next day ; and that the other priſoners at the time of the 
felony and murder by the ſaid Borthwwick committed, feloni- 


. oully, &c. were preſent, aiding, abetting, &c. the ſaid Borthawick 


the felony and murder aforeſaid, in manner and form afore- 
ſaid, to commit, “ and ſo the jurors aforeſaid, &c. ſay that 
« theſaid Jahn Borthavicł, Edward Barry, &c. (naming all the 
< others,) him the ſaid Thomas Nichols, in manner and form 
* aforeſaid, feloniouſly, &c. did kill and murder. One of the 
perſons indicted died before the trial. The others pleaded 
not guilty, —The verdict ſtated the circumſtances of the caſe, 
and the counſel for the proſecution came prepared to argue 
the general queſtion of the legality of preſſing; by a parol de- 
leg:tion of the power veſted in the lieutenant, the priſoners 
having aCted under an impreis-warrant. But as they had 
acted only under, and not by an indorſement on it in writing, 
as is uſual, and by which only they can be legally authorized: 
and it was admitted by the counſel for the priſoners, that 
they were treſpaſſers. It was ſtated (as none of them could 
be conſidered as more than principals in the ſecond degree, 
the jury not having found who it was that gave the blow) 
that the verdict was defeCtive, in not ſtating them to have 
been preſent, aiding and abetting. To prove that this was eſ- 
ſential, 1 Hale, 438. was cited Rex v. Meſſenger (2), and Rex 
v. Royce (3). In anſwer to this, it was obſerved, that the 
technical words & preſent, aiding and abetting,” are not neceſ- 
fary in a ſpecial verdict, as they are in an indictment, and that 
enough was found, for the Court to imply, eicher an ad or 
a cenſtructiue preſence. To ſhew that the laiter was ſufficient, 
a caſe in 3 Ed. 3. Coron. 350. and Lord Dacre's Caſe, cited in 1 
Hale, 439. were relied on. THE CouRT took time to con- 
nder; and WILLES, Juſtice, now delivered their opinion: He 
obſerved that it was unneceſſary to argue the general queſtion, 
whether the warrant ſtated in the ſpecial verdict was legal or 
not. For, unleſs the priſoners had a power to execute it, 
and conducted themſelves legally in the execution, there is no 
occaſion forthe Court toconſider that queſtion. It was admitted 
by the counſel forthe priſoners, that they were not ſtrictly juſti- 
fable in the execution of the warrant, and therefore were treſ- 


—— 


(2) If ſeveral are indicted, A. as giving the mortal blow, and the 

others as preſent, aiding, &c. evidence that one of the others gave the 

1 and that A. was only preſent, &c. will maintain the indictment, s 
ale, 437 438. : 
(2) Kel, 70. (3) E. 7. Geo. 3, 4 Barr. 207 3, under the title Rios, 
Vol. IV, | 1 


paſſers. 


Purder. 
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paſſers. The Court were all of that opinion, on reading the 
verdict ; for the authority given by the warrant could not be 
delegaied by parel to other perſons. On this ground the 
Court ſtopped the coinfel in the argument of the general 
queſtion, ard it is become un e eſſary to conſider the degree 
of guilt which might hive been imputed to the priſone's, tor 
we are all of opinion that the verdict is ſubſtanti.llv detec- 
tive. It is not expreisly found that they all were preſent aid ng 
and lee when the blow was given, or even when the at- 
fray began. T hat cither an actual or a conſtructive preſence 
was neceilary to involve the pritoners in the homicide, was 
rightly admitted. But it was contended, 1. That enough is 
ſtated to warrant us in implying that all the priſoners were 
auilly preient tlie hole time; 2. That an afual preſence is 
not neceſſary, and that, as the priſoners all w: nt together on 
one common illegal deſign, at conflituted a conflrudive pre- 
ſence, and would, in law, involve all of them in the tame de- 
gree of guilt, 1. As to tie firſt joint, in ſo penal a caſe as 
this, where the preſence is of the eſſence of the crime, the 
Court will not pretume it. It is und--ubtedly true that no 
technical werds are neceſſary in a ſpecial verdit.- It is not 
neceſſary to ſay, in words, that the priſoners were all preſent. 
If ii were ſtated that they did ſome act at the time, that would 
be ſufficient, becauſe the Court mutt then unavoidably ſee 
that they were preſent. In Meſenger's Caſe, reported in Ke- 
Huge, the judges _ „Where ſe eral acts of force are found 
& to have been actually committed in purſuance of the de- 
„ ſign, there is no need to find the priſoners to have been 
= e aiding and fing, for that is only neceſſary to be found 
 =_ „ wire the jury find a perſon was there amongft them, and 
4 | « find no particular act of force done by him, but only his 
g | «& preſence. There it is neceſſary to find he was preſent 
1 « aiding and aſſiſting” (1). Francis's Caſe (2) was much 
ſtrenger than che preſ nt. This was an indictment for a 
hi. hway robbery. All the priſoners were found to be in 
company together. Francis ſtruck the money out of. Cox's 
hind, and, pon his offering to take it up from the ground, 
they threatened to knock out his brains, whereupon he de- 
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| ſiſted; and the jury further found that the priſoners zhen and 
15 there immediately took up the monev, and rode of wich it, and 
. 


Cox immediately purſued. To conſtitute a highway robberv, a 
taking & in the preſence of the perſon robbed” is neceſſary; and 
all the judges held that, on that finding, they could not imply 
that the money was taken up in Cox's preſence, and that a 
ſpecial verdict cannot be made good by intendment or con- 
ſtruction. In the preſent caſe, it is not found that the pri- 
ſoners did any act, during the affray, or that they were preſent 
aiding and aſſiſting ; and the Cuurt cannot intend that they 
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(1) Kei. 78. (2) E. 8. Geo. 2. Str. 1013. Cm. 478. 
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Murder. 


were. 2. As to the ſecond point, and the authorities relied 
on; in 3 Ed. 3. Coron. 350. all the priſoners were actually 
preſent. In Lord Dacre's Caſe, all went with a deſign to re- 
liſt every oppolition. In Moore (1) it 1s ſtated, that they went 
under an agreement to kill all who ſhould reſiſt them,“ 
and it appears, by that report of the caſe, as well as by what 
is faid in Fofer (2), that they were all acting in the ſame 
purſuit at the time when the murder was committed. Feſfer 


ſays, © it was ſufficient that, at the inſtant the fact was com- 


% mitted, they were all of the ſame party, and upon the ſame 
« purſuit, and under the ſame engagement and expectation 
« of mutual defence and ſupport with thoſe thar d:d the 
6% tact.” In the preſent caſe, as it is not found that all the 
prifoners were of the ſame party, and on the ſame purſuit, 
&c. when the fact was committed, as it is not found who gave 
the blow, or who was preſent, we are all of opinion that the 


priſoners muſt be diſcharged. —'The priſoners were diſcharged. 


If an officer on the impreſs-ſervice, acting under an im- Rex v. Rowland 

preſs-warrant, duly indorſed, fire upon a veſſel in the uſual Philips, Tr. Ter. 
"I 4 : 14 Geo. 3. B. R. 

manner to bring veſſels to, and hit the haulyards, and thereby cc. 33e. 


kill a man, it is only manſlaughter. 


Muſic. 


MUSICAL compoſition (3) is a writing within the ſtat. 8 Bach v. 

Anne, c. 19. for the encouragementof learning, by veſting Longman, er at. 
tlie copies of printed books in the authors or purchaſers of Too B. R. 
ſuch copies, during the times therein mentioned. PER Cu- Coup, bay 1 
RIAM : The words of the act of parliament are very large: 
Books AND OTHER WRITINGS, it is not confined to lan- 
guage or letters: Muſic is a ſcience, it may he written, and 
the mode of conveying the ideas, is by ſigns and marks; a 
perſon may uſe the copy by playing it ; but he has no right 
to rob the author of the profit, by multiplying copies, and 
diſpoſing of them to his own uſe. If the interpretation con- 
tended for was to hold, it would equally apply to algebra, 
mathematics, arithmetic, hieroglyphics: all theſe are conveyed 
by ſigns and figures: there is no colour for ſaying that mu- 
fic is not within the act. 


1— 
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Naval Stores. 


A PERSON convicted of concealing naval ſtores may be ad- The King v. 


judged to pay the penalty of 200l. or be puniſhed corporally, = 1 
3 1 | 34 Geo. 3. B. R. 


; 5 Ter. Rep. 379% 
(1 86. (2354. | | 
(3) The compoſition in queſtion was a Sonata for the harpſichord, 
which the defendants had pirated. 
| LI2 at 
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Naval Stores. 


at the election of the Court. The defendant having beeg 
convicted on an indictment for concealing naval ſtores, was 


brought up for judgment. And it was moved on the part of 


the Crown, for a corporal pui:iſhment on the defendant. The 
ſtatutes relating to this offence, are the following: By g & 


10 VV. 3. c. 41. ſ. 2. ii is enacted © that ſuch perſon (as in the 


& defendant's ſituation) ſhall forfeit ſuch goods, and the ſum 
«K of 200]. together with the coſts of proſecution, AND ſhall 
& alſo ſuffer impriſonment until payment and performance 
« of the {aid forteiture.” The ſtat. 9. Geo. 1. c. 8. ſ. 4. en- 
ables the Court © to mitigate the penalty for the ſame, as they 
& ſhall ſee cauſe, and to commit the de, ſo convicted, to 
& the common gaol of the county, there to remain without 


4 bail or mainprize until payment be made of the penalty 
© and forfeiture im poſed by this and the former act (9 & 10 


% W., 3.), or mitigated as aforeſaid, or to puniſh ſuch offender 
* cor prall, by cauſing him to be publicly whipped, or com- 
“ mitted to ſome public workhoule, there to be kept to hard 


de labour for fix months, or a leſs time, as to ſuch judge, &c. 


& in his diſcretion ſhall ſeem meet. The ſtat. 17 Geo. 2. c. 
40. ſ. 10. after reciting doubts whether the two former ſtatutes 
gave juriſdiction to juſtices of aſſize, juſtices of the peace, &c. 
to try ſuch offences, enacts and declares “ That juſtices of 
tc aſſize, &c. may hear and determine ſuch offences, &c. and 
may impoſe any fine, not exceeding 200l. and mitigate 
« the penalty inflicted by thoſe acts, and commit the offen- 
der to the common gaol of the county, there to remain until 
« payment, &c. or in lieu theredf to puniſh ſuch offender in 
« the premiſes corporally, by cauſing him to be publicly 
whipped and committed to ſome houſe of correction or 
« public workhouſe, there to be kept to hard labour for 
% three months, or leſs time, as, &c.”— Tre CovkrT ſaid 
that the words of the ſtatutes were in the disjunctive, enab- 
ling them either to impoſe a penalty, or # puniſh the offender 
corporally. And that this conſtruction had already been put 
on the ſtatutes in ſeveral inſtances, particularly in the caſe of 


R. v. J. Newel (M. 33 G. 3.) And this appearing to the 


R 


2 


Court to be a groſs caſe, they ſentenced the defendant to 


Clerkenwell priton for three months, there to be kept to hard 
labour; and, during that time, to be publicly whipped on 
Clerkenwell Green for the ſpace of 100 yards (1), 


** — 
a ——_— 


| (x) In the laſt term a defendant /A. Chappie) was brought up for judg- 
ment for a ſimilar offence ; and Broderick moved that he might be ad- 


zudged to pay the whole penalty cf zool. and thergfts; obſerving that though 


there was no inſtance in which a perſon convicted on theſe acts had been 
compelled to pay the coſts, there could be ne doubt but that under the 
words of the ſtat. 9 and 10 W. 3. c. 41. ſ. 2. the Court had the power of 
awarding coſts; when The Court adjudged the defendant to pay the pe- 
nalty of aool, together with the coſts, which were taxed at 121. 
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New Foreſt. 


V the ſtat. of 9 & 10 Wil. 3. e. 36. for the increaſe and preſer - Biddlecombe v. 
B vation of timber in New Foreſt, Hampſhire, which gives 12 
8 the King liberty to incloſe two thouſand acres ; (1009 imme-, Gate: © B. R. 
Jaiately, and the other 1000 at a ſpecified time): and after-2 Burr. 1147. 
wards, 200 in each year, for 20 ſucceſſive years, It is en- | 
acted by ſ. 9.“ That every perſon having _ right of com- 
« mon of paſture or pannage, or any privileges within the 
« ſaid foreſt, or any part thereof, ſhould enjoy the ſame tor the 
future, IN MANNER FOLLOWING, viz. their ſaid right of 
«© PANNAGE, betqaween 14th September and 11th November 
« yearly, from and after Michaelmas, 1716, and not before; on 
« forfeiture of any hog. pig, or ſwine, that from and after 
* the Feaſt of St. Michael! next, and before the time afore- 
4 ſaid, ſhall be found in the waſtes of the ſaid foreſt : and 
„their ſaid right of common of paſture ſhall be, and is 
& hereby, continued to them in and through ſu+h of the ſaid 
“ waſte ground of the ſaid foreſt, at ſuch time and times as 
7 e the ſame ſhall not be inclgſed as aforeſaid ; the time of the 
5 «© fence month (viz. 15 days before and 15 days after the 
ic Feaſt of St. Fohn the Baptiſt, yearly), and at the time of 
«* the winter-hey ning (viz. from the 11th November to the 
„ 23d of April yearly), excepted.” PER CURIAM: The 
act gives the Crown the power of incloſing 6000 acres in the 
whole, for the ſake of increaſing and preſerving the growth 
of timber; and this is to be always free from common, and all 
rights, &c. whilſt it remains :ncloſed but as to the anincigſed, the 
right remains as it was, under certain limitations andexceptions. 
And it is clear that the ſtatute meant, that the right of coM- 
MON in the inclgſed parts ſhould be reſtrained ABSOLUTELY, 
io long as they thould remain inclaſed; but be continued in 
the U N inclaſed parts only, under certain limitations and excep- 
tions: but the right of PAN N AGE is abſolutely taken away, for 
_ eighteen years; and after that, reſtrained to a particular limited 
time; and the hogs diſtrained in this caſe were there found, 
at a time when they ought nt to have been there. And 2dly. 
although the Crowp has only incloſed 1000 acres as yet: the 
incloſure of the evhole is not neceſſary ; it is net a condition 
precedent, & that the whole ſhall be firſt incloſed, before 
& the reſtriction of common ſhall at all take place.“ 


— — — 
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"FS Court may in any caſe grant a new trial upon the Nucker v. 
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round of exceſſive damages. On a motion to ſet aſide Woods 
a verdict on account of exceſſive damage:—Lord Mangſſeld : Ge. 3. BR. 
ſaid, there was no doubt but that the Court had the pou er of 1 Ter. Rep. 277. 
taking the opinion of a ſecond jury in any caſe where the | 


damages were exceſſive ; but that all theſe queſtions depend- 
| L13 ed 
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ed on their own circumſtances, on which the Court would 
exerciſe their diſcretion, But in this cafe, which was an ac- 
tion of aſſault, upon hearing the report of the judge, the 
5 Court thought fit to reject the motion. 
Fabrilius v. A new trial was granted in this caſe, ſubornation of witneſſes 
e having been diſcovered ſince the former trial. On the trial of 
6 Geo. 3. B. R. an action of trover for 6000 pagodas, of the value of eight ſhil- 
3 Burr. 1771. lings each, or 2400l. ſterling; a verdict was given for the plain- 
tiff, the defendant afterwards moved for a new trial upon the 
ground, “ That the whole was a FIcTIOR, ſupported by per- 
jury, which he could not be prepared to anſwer. Thar fince 
« the trial, many circumſtances had been diſcovered, to detect 
« the iniquity, and to ſhew the ſubornation of the witneſſes.“ 
And THE Cour, after a very ſtrict ſcrutiny, granted a 
new trial on payment of coſts. And the plaintiff never dared 
to try it again. Afterwards there was a rule for the plain- 
tift's not proceeding. — Judgment as in caſe of a nonſuit. 
Woathoad ©; Diſcovery of new evidence by the attorney of an executor 
Marſhall and defendant (then abſent from England), though in the actual 
7 Exccutors cuſtody of the attorney himſelf, yet not known by him ſo to 
of William Hag n 
get, Tr. Ter. be, is a ground for a new trial, | 
14 Geo. 3. C. B. So, if the teſtimony of witneſſes on which a verdict has 
2 Black, 955. proceeded be founded on, and derives its credit from, particu- 


1 lar circumſtances, and theſe circumſtances be afterwards clearly 
Ea. Ter. falſified by affidavit, the Court will grant a new trial. — At the 


39 Geo. 3. C B. trial of this cauſe, the principal point in diſpute was, whether a 
1 Pal. & BY. certain ſum of money had been loſt at the Scarborough races in 
427. Auguſt, 1793; or in Auguſt, 1792, the latter not being within 
twelve months previous to the bankruptcy ; aud to prove that it 
was loſt in 1793, the plaintiff produced three witneſſes, all of 
whom ſwore to the fact of the money haying been loſt in 
1793, and two of them founded their teſtimony on particular 
circumſtances within their recollection, vis. J. D. That tl 
1793 he had lived at H. in Yorkſhire, and on his leaving that 
place had come immediately ta Scarborough: and F. 1 
that a child of his died about a month after the racę in 
queſtion took place. It was moved for a new trial on two 
affidavits contradicting the particular circumſtances on which 
the two witneſſes founded their teſtimony : vis. fir/?, the affi- 
davit of two perſons who had been overſeers of the poor in 
1791, and ſwore that F. D. was maſter of the pobr-houſe 
then, and was paid off and diſcharged on the 22d November 
in that year, and that within a few days afterwards, he went 
and reſided at Scarborough. Secondly, the affidavit of two 
other perſons, who together with the vicar of the pariſh where 
F. W. reſided, had examined the regiſtry of burials, and found 
that a child of his had been buried there on the 17th of 
Auguſt, 1792 ; and that no other child had been buried there 
ſince that time; and the certificate of the vicar to that effect 
was alſo produced. THE CovRT obſeryed that it was = 
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newt ial, and the rule was made abſolute. (See alſo Turner 

v. Pearte, ante, vol, III. p. 404.) | 

- A new trial may be granted in ejectment cauſes.—After Goode tle ex dim, 

cau e thewn againſt granting a new trial, in an eje-tment=- eee 

cauſe, Lord MANSFIELD ſaid: Its being an ejeFment-cale isa r. 

no reaſon at all againſt granting a new trial: tor, though as Ge». 3 B R. 

new e jectment may be brought, yet here will be a change of! Burr 2224- 

85 poſſeſſion; by which the detendant will be a ſufferer. This 
55 objection againſt granting a new trial, “ becauſe a new eject- 

ment may be brought,“ has been over-ruled again and 1gain. 

Yarts, J. New trials are often granted in cjectment caſes 

as weil as in others, where the party praying a new trial 

5 would ſuffer by a change of poſſeſſion. 

5 So in this caſe, on a motion for a new trial, Lord MaAxs-Leſſee of Ciy- 
FIELD, Ch. J. It has been ſaid, that in ejectment tne Court det 3 
will not re. dily graut a new trial. lc is true, where a ver- Ce 1 B R. 
dict has been given for the defend int; but where the piain- 1 Black.Rep.348. 
tiff has obtained a verdict, it is a great difference to the de- 
fen lant, whe: her he has a new tr1ai, or is forced to become 

laintiff on a new ejectment. Ejectments are ſubſtituted 
in the place of real actions, in which che tit e appeared upon 
the pleadings, and gave no room for iurprize. We ſhould 
therefore rather lean to ne trials on behalf of defendants, in 
the caſe of ejectinents, eſpecially on the footing of ſurprize, 
Another good rule for granting or refuting new trials, is hat, 
upon the whole, ſubitantia: juſtice his nut bees, or has been, 
done to the parties. Rule diſcha: ged. 

On the trial of an action of treipaſs, aſſault, and falſe im- Rafael e. Vereiſt, 
priſonment, the jury were much divided in tier opinions, 7% Hil Ter. 
and wiſhed to have found, by way of ſpecial verdict, that the ry Fs 
plaintiff was impriſoned by Sa Dowla, an independent — 
prince in India (1), in conleque..ce of a etter from the de- 

fendant who was pretident of Calcutta (ſtating it), and dien left 
it to the Court, whether ſuch impriſonimeyc was an unpriſon— 
ment by the naboh or by the defendant. But the Chiet Jui- 
tice te ling them, that this would be to und ev dence and not 
facts, they with ſoine reluctance agreed to fi.d the yeueral 
verdict above mentioned. And now it was moved ter a new 
trial on two grounds; 1ſt, The diſſatisfaction of tne jury at 
being forced to give a general verdict, whereas they wi-ned 
to have found it ſpecial, if tney had known how. 2diy, hat 
Suje Dowla was a ſovereign prince; and that by the conſti- 
tulion vt his government, ſue impriſonment of Rafael was no 


#4 uſual to grant a new trial on evidence contradicting the teſti- 
3 mony on wiich the verdict had proceeded, diſcovered {ubſc- 
* quent to the trial, vet as the very facts on which the wit. 
6-4 neſſes had founded themielve', was t.llified by the affidavits 
5 produced, they thought it affo ded a ſufficient gronnd for a 
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treſpaſs in him, therefore it could not be a treſpaſs in Low 
by whoſe advice he was determined. That he who counſels, 
aids, or aſſiſts in a treſpaſs cannot be convicted, unleſs the 
principal be liable to conviction. Stiles and Cox, Vaugh. 113. 
Gould, J. I incline that a new trial thould be granted. The 
ſpecial jury were difſatished with their own verdict, and 
withed to have found the matter ſpecially. Blackfone, Juſe 
tice, alſo thought there ſhould be a new trial in this caſe, 
Though I concur with the Lord Chief Juttice in thinking, 
that the ſpecial matter, propoſed to be found by the jury, 
was merely evidence, and not a fact reſulting from evideace, 
and 8 could not be received in that ſhape; yet, as 
they expreſſed a doubt upon the whole queſtion, and were 
deſirous of referring the matter of law (if any ſuck. there 
was) to the Court, it would have been right to have ſtated 
| ſuch facts ſpecially, upon which a legal queſtion migh: 
ariſe. Such as the nature of Suja Dowla's ſovereign'y ; the 
degree of influence which the defendant's leiter conveyed ; 
whether requeſt, advice, inſtigation, procurement, com- 
mand, or compulſion; and then have concluded to the 
judgment of the Court, Whether ſuch degree of influence, 
under ſuch circumſtances, impreſſed upon ſuch a potentate, 
uid in conſtruction of law make the act of Sujzah Dowla to 
be the act of the defendant himſelf. The opinion which 
the Court might then form, might have been reviewed in 
the ſev eral ſtages of a writ of error; as ſo new and ſo im- 
portant a queſtion deſerves. As therefore this verdict is 
given by a doubting and an unwilling jury, who miſtook the 
direCtions of the judge, that they were not to find evidence, 
for a prohibition againſt finding ſpecial fads, I think the par- 
ties ought not to be concluded by ſuch a verdit, Mares, 
Juſtice, of the ſame opinion. De Grey, Chief Juſtice 
(Contra), In exerting the juriſdiction of granting new 
trials the Court is not arbitrary, nor has any difcretionary 
power. The only intrinſic grounds upon which they can 

hat the verdict is againſt evidence, agairft 
law, or erroneous through the exceſs of damages. T he 
latter objeCtion does not occur in the preſent caſe. Neither 
is this verdict againſt evidence. The Court will not ſet it 
aſide, merely becauſe they might have given it another 
way. The evidence aroſe from a combination of facts of 
which the jury was$to judge. On the one hand the n:bob 
is independent of the company by conſtitution ; ſuſpected 
and watched by the company; on the other, was from acci- 
dental circumſtances obliged to be ſubſervient to their views, 
and had an Engliſh army of Seapoys in his veiy cOults 
What effect the defendaut's letter had upon him in this 
ſituation depends on the weight of evidence. ] think that as 
a judge I was not at liberty to weigh it. That was the 
province of the jury. As to the matter of law it _ 
x | Was 
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was, nor can be a ground for a new trial, to ſtate facts upon 
the record, in order to introduce a queſtion of law, which 
was not ſtarted at the triai itſelf; but is a mere after-tnought, 
ariſing from the ingenuity of the bar, However, as my 
brothers are of a different opinion, the rule muſt be made 
abſolute, for a new trial, on payment of coſts. 


In an action on the caſe for diverting the plaintiff's water-Pleydell u. The 


courſe, where the jury under circumſtances of aggravation Ear 
er, 


of the injury proved,—It being a mere queſtion of property 


as ſtated on the record, where there was ſomething whereby 


to meaſure the damages, namely, the deterioration of the pro- 
perty itſelf ; and therefore not like caſes of perſonal injuries, 
as actions for adultery, ſlander, &c, Though, they ſaid, that 
even in ſuch a caſe as the preſent, which was attended wjth 
ſeveral circumſtances of aggravation, they wo ald not — 
the damages which the jury had given in a nice balance; b-.t, 
making every liberal allowance in that reſpect, they were ſtill 
bound to take care that the verdict thould not greatly exceed 
the damage proved. Bur THE CouRT having referred to 
ſeveral precedents, particularly one in Sty. 466. by which it 
appeared to have been the practice in ſuch caſes to let in the 


defendant to a new trial upon the terms of the former verdict 


ſtanding as a ſecurity in the mean time for the damages 
which might be gi-en upon another trial, they thought the 
rule was founded in juſtice and convenience, and fit to be en- 
forced not only upon this but upon all future occaſions of the 
fame kind, Upon thoſe terms therefore the rule for ſetting 


aſide the former verdict and granting a new trial was made 
abſolute. 


of Dorcheſs 


gave 3oool, damages, the Court granted a new trial on the 35 a kn. 


ground that the damages given greatly exceeded the amount; Ter. Rep. 539+ 


Where the jury have found a verdict for the plaintiff upon wilkinwon v. 


a preſumption contrary to cyidence, the Court will not grant Pate: 


a new trial if the plaintiff be entitled to recover in conſcience 


I80l. given to the plaintiff by the defendant in conſideration 
of the plaintiff's marrying his daughter. The deience ſet up 
was, that, though there was a marriage in fact, it was not a 
legal one, becauſe the parties were married by licenſe when the 
plaintiff was under age, and there was no conjent by his parents 
or guardian, In fact both his parents were dead when the 
marriage was celebrated, and there was no legal guardian; 
but the plaintiff's mother, who turvived the father, on her 
death bed deſired a friend to become guardian to her fon, with 
whoſe approbation the marriage was had. It alſo appeared, 
that when the plaintiff came of age, his wife was lying in ex- 
tremis on her death-bed, and died in three weeks afterwards : 
but in her life-time ſhe and the plaintiff were always treated 
by the defendant and all his family as man and wife. vw 


- SEEN] g 5 2 Geo. 3. B. R. 
and equity. — This was an action on a promiſſory note for Ter. Rep. 468. 
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theſe facts, Groſe, J. before whom this action was tried, left it 
to the jury to preſume a ſubſequent legal marriage, which 
they did accordingly, and found a verdict for the plaintiff. It 
was afterwards moved, to ſet the verdi t afide.—Prg Cu- 
RIAM (after cauſe ſhewn) : In the caſe of new trials it is a 
general rule, that in a hard action, Sg. 644, 648, where 
there is ſomething on which the jury have raiſed a preſump- 
tion agreeably to the juſtice of the caſe, the Court will not 
interfere by granting a new triat, where the objection does 
not lie in point of law. In this caſe, though the firſt marri- 
age was defective, a ſubſequent one might have taken place: 
the parties cohabited together for a length of time, and were 
treated by the defendant himſelf as man and wife; theſe cir- 
cumſtances therefore afforded a ground on which the jury 
preſumed a ſubſ:quent marriage. And if there were any 
ground of preſumption, it is ſufficient in a caſe like this, 
And we ſhould ill exerciſe the diſcretion veſted in the Court, 


if, after the jury had preſumed a ſubſequent legal marriage 


under all the circumſtances of this caſe, we were to ſet alide 

| their verdict, - tþ | | | | 
Marſh and Wife Where a verdict in an action for words is clearly againſt 
Wike, Mic. Ter. evidence, vet if the damages on a right verdict could have 
13 Geo. z. C. B. been only trivial, a new trial ſhall not be granted. On 
# Black. 85x. the trial of an action for words. The defendant's wife had 
ſaid to the plaintiff's wife, who had been evidence on a writ 


of enquiry, & You have fortworn yourſelf, and your ers 


* ought to be nailed to the pillory.”” But the jury found a 
verdict for the defendant, Lord Wansfield, who tried the 
cauſe on the home circuit, reported, that he expected a ver- 
dict for the plaintiff, but with very ſmall damages; as the 
words were ſpoken in heat and paſſion, and never after- 
wards repeated. The Court unanimouſly declared, that they 
would not grant a new trial for the ſake of fixperice da- 
mages; in mercy to the plaintiff as well as the defendant. 


. The Court will not grant a new trial in a hard caſe.— 
Mainwaring, eſq. . . 2 F 4 85 

Walker, . This was an action of treſpaſs vi et armis, for taking five 
Hil. Ter. boys, apprentices to the plaintiff, cut of the hands of the 


2 Geo. 3. BR: plaintiff. Theſe were apprentices regularly bound to Reavely, 
3 Burr. 1306. a 4 
taking them. It was proved, on the part of the plaintiff, 
that they were voluntarily indentured to him ; and were by 
his direction delivered to one Jones, to be kept by him, to 
prevent their running away. Part of Fones's houſe was a 
priſon ; part, a public-houſe, The juſtices, at their ſeſſion 
of gaol-deiivery, upon a complaint of *“ An intention to fell 
« them in Guinea,“ diſcharged them. Reavely ordered 
them to be put into the hands of Fones. V alter tent a note 
to Jones, to deliver them to the lieutenant of a tender of a 
man-of-war ; who thereupon dchvered them, and took a re- 
ceipt for tem, This was the evidence for the plaintiff, On 


the 


for the ſea ſervice. The action was treſpaſs vi et armis, ſor 
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the part of the defendants, it appeared that one Lane told 


Walker of the boys' complaints, and of the affecting ſcene that 
he had ſeen. One of the boys alſo gave evidence of Black- 
_ avood's picking them up; and of their being deceived and ill 


uſed at Jones's, and their endeayours to eſcape. That alter 
and Pell came to the priſon; and the boys mide their com- 
plaints to them. Upon which they were ſent for to the court- 
houſe ; and they all made their complaints to the juſtices, of 
their being deceived, impriſoned, ill uſed, &c. and their ap- 
prehenſions of being ſold. The plaintiff next morning ſent 
coaches to carry them away. They reſiſte!. Valter (who 
was lieutenant of a man-of-war) being preſent, aſked them 
if they were willing to ſerve the king. They aflented. He 
ſent a preſs-gang. They went with their own conſent. 
They begged of the juſtices to be ſet at liberty. They were 
brought 1ato court before the juſtices as priſoners. But no 
commitment being produced, the juſtices diſcharged all and 
each of them, by writing againſt their names—* Diſ- 
% charged.” Walker bid Jones to keep them that night, But 
there was no order to deliver them to Halter: they were 
only diſcharged from being kept as prifoners, W hereupon 
Walker aſked if they were will ng to ſerve the king: to 
which they aſſented. And /Yalter gave Jones a guinea to 


take care of them that night. At the trial all the defendants 


were found © Not guilty ;'* as well the juſtices as the lieu- 
tenant. —Lord MANSFIELD, Ch. J. It was objected at the 
trial, that Walter could not be liable to an action of treſpaſs 
vi et armis : for that Jones delivered them up voluntarily to 
the lientenant, But I thought then, and now think chat he 
was liable to this action; becauſe he ſent a force, a preſs-gang, 
to take them. As to the juſtices, there was no colour to 
maintain the action againſt them. A ſpecial jury of gentle. 
men found all the defendants net guilty. I think they ought 
to have found Malter guilty, upon the evidence that was 
laid before them. Yet it would have been very hard, if 


Malter had ſuffered for his behaviour upon this occaſion ; 
| becauſe he ſeems to have acted with good intentions. 
Therefore there ought not to be a new trial, | 


323 


A new trial may be granted after two concurring ver- Goodwin v. 
dicts. - After two verdicts for the plaintiff, the defendant Gibbons, one, 
had moved for another new tri:l. It was an action of *<; Ir. Ter. 


. Geo. 3. B. 
treſpaſs: and the trials had been in Cheſter. The defen- —— 


dant was an attorney. At the firſt trial tie jury found that 
he had acted beyond his office and authority, or his duty as 
an attorney; and gave a verdict for the plaintiff: which 
verdict was ſet aſide, and a new trial granted. The ſecond 
verdict was alſo found for the plaintiff: which ſecond ver- 
dict was now prayed to be ſet aſide alſo; and a third new 
irial was prayed A rule was made upon the —— to 

Et WW 
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ſhew cauſe. Upon ſhewing cauſe, the judge's report was 
read; and the queſtion was much litigated: but it is not 
neceſſary to ſpecify the particulars ; becauſe only the general 
doctrine laid down is meant to be here taken notice of, — 
PER Cur1am: There is no ground to ſay that a new trial 
ſhall not be granted after a former new trial has been once 
granted before. There is an index to a report book (1), 
which miſtakes a deciſive particular reaſen in a particular 
caſe, for a GENERAL rule, See Modern Caſes, index, 
under the word “ Trial.“ But there is no ſuch general 
rule as has been ſuppoſed, A new trial mult depend upon 
anſwering the ends of juſtice. A ſecond new trial may be 
ranted, as well as a firſt, F the reaſons for granting it be 
e. *Tis very difficult to lay down any certain rule. 
Indeed, if two or three juries have determined upon the 
ſame point and the ſame circumſtances, it may be a matter 
of diſcretion, not to grant a new trial, but to leave the 


thoroughly tried, and that no new light could be thrown 
in. And therefore he was againſt granting a new trial : 
which, if the verdict ſhould be contradictory, muſt in the 
end produce a third. —Deniſon, J. accordant.— T ilmot, J. 


matier at reſt, Upon the circumſtances of the preſent cafe, 
| however, no new trial ought to be granted, | | Es 
Parker v. Where there are two contrary verdiéts, and the latter is I 
— * ſatisfactory to the Court, the loting party is not entitled by 8 
15 Geo. 3. C. B. any rule or practice to a third trial. In this caſe it was in- 
2 Black. 963. ſiſted, that there having been two contrary verdicts, the de- DX 
# fendant was by law and conſtant practice entitled to a third "4 
trial. But it was declared by De Grey, chief jultice, and 1 
tot. Cur, that they knew of no ſuch rule, either at law, or 3 
even in equity (which was moſt inſiſted on for the defen- S 
dant, ſee 2 /Yms. 563. 2 Ath. 378). And therefore they 5 
diſcharged the rule. 5 

Enden 6. After a full trial by a competent jury, if no freſh light 
Cowley, Can be thrown in, a new trial ſhall not be granted. — This - 
Os B R. Was a motion for a new trial in an action on a policy of in- 35 
1 Black. Rep 418. ſurance (2); the verdict being (as was K contrary 
a to the ſenſe and meaning of the parties. But Lord Mans 45 
field, chief juſtice, ſtated to the Court, That he had left it to = 
the jury, which was a yery capable one, that the inclination 2 
of his opinion was the contrary way; but he thought it was E 


alſo accordant. | | 1 

Sawpfon . In treſpaſs, the defendant preſcribed for a way over the cloſe 2 
Appleyard, in which, &c. and miſtook the terminus à quo, in his plea; there 2 
* Ter. 2 was a verdict ſor the defendant: and the Court refuſed to grant A 
12 Geo. 3. CD. | 4 
SST. | | 8 ws * 
9 (1) 6th Modern; where the index ſays—“ After a trial at bar, a new 9 

« trial denied.” Sed gu. | 7] 


(2) See Vol, III. p. 392; and p. 343, ante. | 5 
5 a new Z 
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a new trial, the merits having been tried. Treſpaſs, quare 
clauſum fregit. The defendant pleaded iſt, Not guilty. 2dly, 
He preſcribed fer a certain way (leading from a certain com- 
mon highway in Birkin) into, through, and over the plaintiff's 
cloſes, in which, &c. the plaintiff, by his replication, traverſed 
the preſcription, whereupon iſſue was joined. At the trial 

the council for the defendant having admitted the treſpaſs, called 
ten witneſſes, who clearly proved the defendant's right of way. 
But it appeared upon the evidence, that this 2vay did not lead 
from a commen highway, but did lead from a certain private way 
in Birkin; whereupon it was objected at the trial, that the de- 


fendant had not proved his preſcription to the way, it being 


laid in his plea that the terminus a quo was from a common 
highway, whereas the proof was, that it was from a private 
way ; but the right to the way over the plaintift's cloſes, in 
which, &c. being clearly proved, Gould, J. before whom the 
cauſe was tried, left it to the jury (nine of which jury having 
had a view), who found a verdict for the d-fendant for his right 
of way. And it was now moved for a new trial, objecting 
that the defendant had failed in proving the preſcription as laid 
in his plea; that the termini a quo, and ad quem over what land 
ought to be laid, and proved with the utmoſt certainty, that 


here the terminus @ quo was laid to be a common highway, but 


was proved to be a private way; and J. it. Rep. 295. was 
cited, PER CURIaM: Upon this record, it is certain that 
the defendant was bound to prove his right of way as it is 
pleaded; he has proved it to a common intent; the terminus a 
guo is pleaded to be a common highway (it is not deſcribed to 
be the king's highway), and a common highway may be a private 
way in common ſenſe and underſtanding ; however, the merits 
have been tried, and therefore a new trial ought not to be 
granted. The Court never grantz a new trial when they 
clearly ſee the merits have been fairly and fully tried. In plead- 
ing a right of way, you need not deſcribe the terminus à quo, 


becauſe the plaintiff may reply extra viam, which will be a + 


matter for evidence.—New trial refuſed per totam Curiam. 


But in this caſe, a new trial was granted, although there yg, . 
was evidence on both ſides, becauſe all the witneſſes ſubſcribing Freeman, 
to a releaſe were not called and examined. On the trial of an Mic. Ter. 


3 Wils. 38. 


action of debt upon a bond, where the defendant had pleaded 
a general releaſe, and the plaintiff replied nor 2/7 factum, a ver- 
dict was found for the defendant. It was moved for a new 
trial, upon an affidavit that very ſtrong circumſtances of forgery 
and perjury appeared upon the trial. The Chief Baron re- 
ported, that at the trial the defendant produced a general re- 


leaſe, ſuppoſed to be executed by the plaintiff the 1oth of 


October, 1768, to which Albert and Goff appeared to be ſub- 
ſcribing witneſſes; Albert was called, and ſwore, that in _ 
; ; 10 Iz 
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tober, 1568, he was ſent for, to go to the plaintiff's houſe to 
be 2 witneſs ; that he went thither, and there ſaw the plaintiff 
ſeal and deliver the releaſe produced in evidence, alſo ſaw the 
defendant execute another general releaſe to the plaintiff (that 
the other ſubſcribing witneſs was a poor labouring man, but he 
was not called to prove the releaſe) ; that this was done about 
one o'clock that day, at the plaintiff's houſe, which is about 


thirty miles diſtant from Worceſter. Jahn //ebb, a clergy- 


man, and Joſeph Collins, were called for the plaintiff, who ſwore 
they had often ſeen the plaintiff write, and that the plaintiff's 
name ſubſcribed to the reieaſe, was not of his hand writing, 
as they believed; and that on the 10th and 11th of October, 
the plaintiff and witneſſes were at Worceſter all day; it was 
the mayor's feaſt day. Then Themas Homer was called (for 
plaintiff), who ſwore he heard the defendant ſay, he would let 
judgment go by default in this cauſe, and file a bill in chancery 


againſt the plaintift for an account, and did not pretend he had 


any releaſe fiom the plaintiff. It alſo appeared, that the de- 
claration in this cauſe was of trinity term 1768, and that the 
releaſe was not pleaded until trinity term laſt. In reply, the 


_ defendant called ſeveral witneſſes, who ſwore, they believed the 


name ſubſcribed to the releaſe produced, to be the plaintiff's 
hand-writing. Upon ſumming up the evidence, the Chief 
Baron acquainted the jury, that he thought the ſtrength of the 
evidence was with the plaintiff; but they found a verdict for 
the defendant - CURIA: "There are many caſes where the 
Court will grant new trials, notwithſtanding there was evidence 


on both ſides, as where all the light hath not been /et in at the 


trial which might and ought to have been; we think the other 
ſubſcribing witneſs, Goff, ought to have been called and exa- 
mined to the execution of the releaſe; and he not having been 
called, we think it would be hard the plaintiff ſhould be bound 


by this verdict, eſpecially as the releaſe is not in the power of 


Spong ». Hog, 
Hil. Ter. 

12 Geo. 3. C. B. 
2 Black. 802. 


the plaintiff, and ſo he cannot prefer an indictment for forgery. 
The Lord Chief 7ujtice ſaid, he thought the evidence was 
very ſtrong on the part of the plaintiff, and that if the cauſe 
had be=n tried before him, he would (under the circumſtances 
appearing) have called out for Gf, the other ſubſcribing wit- 
neſs; and if he had not been produced, he ſhould have thought 
it a very ſtrong caſe for the plaintiff, and directed the jury to 
have found a verdict for him. — New trial granted. ; 

A new trial ſhall not be granted, becauſe the counſcl 


thought it prudent to omit evidence which they had in their 


briets; nor, becauſe another jury, in a cauſe nearly ſimilar, 
gave a different verdict. —The defendant had intruſted the 
plaintiff to look after his houſe at Twickenham, during his 


| abſence in Oxfordſhire; and, on his return, finding his 


drawers, &c. broke open, and his houſc rifled, charged the 
| plainti 


8 
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plaintiff with the robhery ; and on the 19th of June, 177r, 
| got a ſearch-arrant fr.m a juſtice of peace, and ſearched 
» the pia intiff's houle, but found nothing therein to juility his 
ſutp1cions. On the 21ſt he renewed his accuſation of the 
plain'itf, and carried him before a juſtice on the 22d, who 
diſcharged him. Upon this, Spang the plaintiff brought two 
actions againſt Hog; one tor treſpats, in ſearching his 
: houſe, &c. without ſufficient cauſe, on the 19th ; the other, 
ky for ſlander on the 21ſt. But the action for ander was fer 
down, and tried firſt ; and the countel for the detendant not 
thinking it prudent to give any evidence in mitigation of 
damages, which might ſeem like a juſtification ; the jury 
gave the plaintiff a verdict with 100l. damages. Next crime 
on the trial on the action of tre paſs; when che defendant 
made a full defence, and gave ſuch evidence of a reaſonable 
cauſe of ſuſpicion, that the jury found a verdict for tire de- 
fendant. And it was now moved for a new trial in the 
action of flander; the damages appearing to bz exceſſive, 
from the circumſtances that came out on the ſecond trial. 
But, by De Grey, Chief Juſtice. The only grounds upon 
which this rule can be ſuppo ted, are, either 1ſt. Becauſe the 
detendant might have given evidence in mitigation of da- 
mages, which tuen it appeared prudent to omit. This never 
was a ground for a new trial, Hardly a cafe happens 
where evidence, of ſome kind or other, is not in diſcretion 
kept back. And it would be $4 fatal conſequence to give the 
parties an oppo! tunity of introducing new evidence, when they 
ſee where the cauſe preſſes. Or, 2dly, Becauſe, upon diſcloſ- 
ing the whole matter upon the ſecoi d trial, that jury thought 
the ſuſpicion ſufficiently ſtrong to juſtify the tr-ipaſs com- 
plained of. But, we cannot impeach the opinion of a jury 
in one cauſe, by the opinion of a jury in another; eſpecially 
where the evidence is different, and the point in iſſue not 
exactly the ſame. It is one thing, to ſay, there was reaſon- 
able cauſe for making the ſearch on the 19th ; and another, 
to ſay, there was ſufficient provocation to reiterate the charge 
on the 21ſt, when the ſearch on the 19th had ſhewed h.s f 
ſulpicions ill founded. And ſuppoſc, on a ſecond trial, with 
all theſe iacts before them, another jury ſhould confirm the 
former verdict in the action of ſlander; would 1: not, upon 
thele principles, be a ground to ſay, the jury had done 
wrong in acquitting the defencant upon the treipaſs? Nor, 
upon the whole, do I think 100l. to be outrageous damages, 
for deliberately charging a man, who muſt be ſuppoſed in- 
nocent, at three ſeveral times, with a capital offence, 
Gould, Blackſtone, Nares, Juſtices, of the ſame opinion. 

In this caſe it was held, that ſubſequent declarations of the Clark v. Ste- 


jury ſhall not vitiate a general verdict, given according to greater, 
; li. Ter. 
| | | the 2 Geo. 3. C. B. 
2 Black. dog. 
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the merits of the eaſe.¶ ſumpſit for buſineſs done for John 
Stevenſon the teſtator. It appeared in evidence on the ge- 
neral iſſue, that the plaintiff was introduced to the teſtator, 
by Edward Stevenſon his ſon, but was retained and emp:oyed 
by the father for upwards of a year, as ageat in many 
large pecuniary tranſactious; and pariicularly tor half a year, 
in attending the fon, who became non-compos, and againſt 
whom a commiſhon of lunacy was atterwards ſucd out; he 
having a fortune of his own, independent. of his father. 
i | The ipecial jury on the trial ſeemed r6.think it equitable, 
that part of the payment ſhould fall on the eſtate of the ſon, 
and not the whole on the aſſets of the father: and, there« 
. | fore, atter an abſence of two hours, deputed two of their 
[ body, to come into court, and aſk Nares, Juſtice, who tried 
the cauſe © out of whoſe effects the damages they thould 
give were to come.“ He tod them, unqueſtionabiy out 
of the father's aſſeis, the action being brought againſt his 
executors, and they having paid money into court; but if 
there was any equitable claim on the lint of the ſon, the 
parties mult ſetile it between themſelves, the jury having 
nothing to du with it. After an abſence of another hour 
they returned with a verdict fer 1000l. And being, after 
ſome interval, aſked by the judge whether they looked upon 
the ſervice as joint, or ſeteral; firſt, one of the jury, and 
afterwards the foreman anſwered, joint. Upon this the de- 
fendants moved for a new trial, upon the ground, that the 
jury had mitconceived the nature of the action, and had 
| given damages ag: inſt the father's executors, for ſervices 
1 performed to the ſon; and, if the contract was joint, then 
the action lay only againſt the ſon, who ſurvived the father. 
Bur THE WHULE COURT upon confideration held, that the 
verdict was right, both in form and ſubſtance, as there was 
no evidence of any retainer or employment by the ſon ; and, 
though the jury might think, that as great part of the ſer- 
vice was performed for the benefit of the ſon, the father's 
repreſentatives had a right to a contribution from the ſon's 
effects; yet, as the judge had informed them, that in this 
action damages could only be recovered againft the father's 
aſſets, they would not intend, from this ambiguous declara- 
tion of the jury, that they underſtood this verdict would 
affect the ſon. Wherefore, and for the danger that might 
happen, if a ſubſequent declaration of the jury ſbould be let in, 
to explain à general verdift given upon full conſideration, they 
diſcharged the rule to ſhew cauſe why a new trial ſhould not be 
awarded. | 


Aylett v. Jewel, So allo in this caſe it was held, that a ſubſequent confeſ- 
executor, ſion of a juryman to the defendant's attorney, that the jury 
1 drew lots which ſix of them ſhould determine the verdict, 


19 Geo. 3. C. B. . . 
«Black 1299. Hot otherwiſe proved to the Court, is no ground for a * 
| tria 
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trial, for it is too dangerous to call a verdict in queſtion, 
deliberately given, upon ſo looſe and flight a ſuggeſtion, 

Impriſonment for a few hours and 3ool. damages was held Leeman u. 
not exceſſive, and a new trial refuſed; neither will the Court Allen et at. 
ſet the verdict aſide for a variance between the iſſue deliver- rp Gi Ch. 

ed, and the record of niſi prius after a defence.—[n treſp.ſs, 2 will, _ 
aſſault, and impriſoament, to the pluintiff's damage of Zool. 

The defendant pleaded the general iſſue; upon the trial the 

jury gave a verdict for the plai.tiff, and 350i. damages; in 

the paper book of the iſſue, delivered to the defendant with 
nouce of trial, the damages (by miſtake) were laid only at 

200l. but the record of aii prius was iight and agreeable to 

the roll, which was 3ool. damages; after a defence made at 

the trial, it was now moved to ſet aſide the verdict upon two 

matters, 1ſt, Becauſe there is a variance between the 1ifue 

book delivered; and 2dly, Becauſe the dam iges are exceſſive. 

It appeared in evidence at the trial, that the plaintiff kept 

the Rummer Tavern in Chancery-lane ; that the defendants 

are perſons calling themſelves reforming conſtables, and 

under pretence of a warrant from one Aznafton, a juſtice of 
peace, entered the plaintiff's houfe with ſtaves, there ſeized 

and carried her into the yard, and ſaid, Now we have got 

* her, and will carry the bitch to New Priſon; the detendants 

would not ſay what crime ſhe was guilty of, or charged 

with; Allen the conſtable had a warrant, but he did not ſhew 

it; that the next morning the plaintiff went to Mr. Kinaſ- 

ton's houſe, but he was not at home; then ſhe went to juſ 

tice Cox's, and again to Mr. Kina/ton's, but none of the de- 

fendanis appeared to proſecute her. John Slade, the waiter at 

the tavern, proved, that a man and a woman came to plain- 

titt*s houte (who looked like fellow ſervants) between q and 

19 o'clock one evening in Eaſter week, a few minutes be- 

fore this impriſonment was done; that they appeared to be 

honeſt ſober perſonas, and came to retreth themſelves; that 

he ſaw the defendants, armed with biudgeons, take and 

ſeize the plaintiff his miſtreſs ; that Allen laid hold of her, 

and ſaid, & Now damn you for a bitch we have got yon, and 

« wwe are determined you ſhall go to New Prin; other wit> _ 

neſſes gave evidence to the like effect; that theſe defendants 

called themfelves reformers ; about 20 witneſſes proved the 

Rummer Tavern to be a houſe of good repute, and no body 

proved the contrary ; it was alto proved that one of the de- 

fendants ſtruck the plaintiffs That the defendants never 
proſecuted the plaintiff, nor did they appear againſt. her 
when the went before the juſtice next day. For the defen- 
dants, one William Gardiner, who was accidentaliy preſent 

in court at the trial, ſwore he was at the Rummer when 

this affair happened, and that he heard no oaihs, nor the 

word bitch. Sc. Ir appeared that the warrant was granted 
and ſigned by juſtice Kinaſſon, to enter this houſe, upon an 
allegation that the plaintiff kept a lewd and diſorderly hovle ; 

Vox. IV. | Mm g that 
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that they had two warrants, one for London, and another 
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for Middleſex, becauſe this houſe ſtands partly in and ou: of 


the city, which they kept five weeks before they executed 
them; that they frequently waiched the houſe, and when. 


they imagined any lewd perſons went into the houſe they 
took that opportunity to execure the warrant; this is the 


ſubſtance of the evidence, whereupon the jury fo: nd for the 
plaintiff, and 3ool. damages. PER CURIAM: iſt. As the 
deſendants made a defence at the trial, the Court will not 
ſet aſide the verdict for the variance between the iſſue book 
delivered in paper; and the record of niſi privs, which was 
not mentioned or objected to at the trial ; and if the record 
of niſi prius had been wrong, the Court would have mended 
it by the roll, after a verdict and a defence made. 2dly, As 
to the exceſſiveneſs of damages, Courts thould be ve y cau- 


tious how they overthrow verdicts that have been given by 


12 men upon their oaths ; however, if damages be unreaſon- 
able and outrageous indeed, as if 2000l. or Zocol. was to be 


given in a little 3 which all mankind might ſee to be 
u 


Huckle v. 
Money, 
Mic. Ter. 
4 Geo. 3. C. B. 
2 Vilſ. 205, 


unreaſonable at firſt bluſh; certainly a Court u ould fer aſide 
ſuch a verdict, and try whether a 2d jury would not be mo'e 
reaſonable. The rule in the caſe of / and 4b, C:mb. 357, 
laid down by Lord Holt, is a good one; „That the jury are 
« to try cauſes with the aſſiſtance of the judges, and ought 
& to give their reaſons, when required, that if they go upon 
« any miſtake they may be ſet right;“ and for their not do- 
ing ſo, and for exceſſiveneſs of damages, a new trial was 
granted. And this rule is univerſal, and extends to ali ſorts 
of actions. But it may be ſaid what rule has the Court to 
govern themſelves by as to matters of tert? The Court 
muſt be able to ſay the damages are beyond all meaſure un- 
reaſonable, Pai they cannot ſay exactly what damages 
ought to be given. The damages are not exceſſive in the 
preſent caſe, The whole Court refuſed to ſet aſide the ver- 
dict; and the plaintiff had judgment. 

So in this caſe on the trial of an action of treſpaſs, aſſault, 
and impriſonment, it was proved for the plaintiff, that he is 
a journeyman printer, and was taken into cuſtody by the 
defendant (a- king's meſſenger) upon ſuſpicion of having 
printed the North Briton, number 45; that the plaintiff 
kept him in cuſtody about fix hours, but uſed him very 
civilly by treating him with beef-ſteaks and beer, ſo that he 
ſuffered very little or no damages; the defendant attempted 
to juſtify under the general warrant of a ſecretary of ſtate, 
to apprehend the printers and publiſhers of the ſaid North 


Briton, number 45. {vide vol. III. p. 637, 841) by virtue ofthe 


ſtat. of Zac. 1. ard the ſtat. 24 Geo. 2. c. 44. but was over- 
ruled by the Lord Chief Juſtice ; and the jury gave Zool. 
damages. It was now moved, that the verdict might be iet 
aſide and a new trial had. Lord CAMDEN, Ch. J. Inal 
motions for new trials, it is as abſolutely neceſſary for the 


Court to enter into the nature of the cauſe, the _ 
facts, 
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f-s, and circumſtances of the caſe, as for a jury; the law 
has not 1:id down what ſhall be the meaſure of damages in 
actions of tort ; the meaſure is vague and uncertain, depead- 
in? upon a vaſt variety of cauſes, facts, and circumſtances ; 
tors or injuries which may be done by one man to anvtier 
are infinite; in caſes of criminil converſation, battery, im- 
priſonment, flander, ma.icious proſecutions, &c. the itace, 
degree, quality, trade, or profeſſion of the party injured, as 
well as of the perſon who did the injury, mu't be and gene- 
rally are conſidered by a jury in giving damages; che few 
cales to be found in the byoks of new trials for torts, thews 
that courts of juſtice have moſt commonly ſet their faces 
againſt hem; and che courts interfering in theſe caſes would 
be laying atide juries; before the time of granting new 
triais, there is no inſtance that the judges ever intermeddled 
with the damages. The perſonal injury done to the plain- 
tiff was very ſmall, ſo that if the jury had been confined by 
| their oath to conſider the mere perſonal injury only, perhaps 
20]. damages would have been thought damages ſufficient; 
but the ſmall injury done to the plaintiff, or the inconſider- 
ableneſs of ls ſtation and rank in life, did not appear to the 
jury in that ſtriking light, in which the great point of law 
touching the liberty of the {ſubject appeared to them at the 
trial; they ſaw a magiſtrate over all the king's ſubjects, 
exerciſing arbitrary power, violating Magna Chart, and 
attempting to deſtroy the liberty of the kingdom, by i liſting 
upon the legality of this general warraut before them; they 
heard the king's counſel, and faw the ſolicitor ot the trea- 
ſury, endeavouring to ſupport and maintain the legality of 
the warrant in a tyrannical and ſevere manner; theſe are 
the ideas which ſtruck the jury on the trial, and they have 
done right in giving exemplary damages to enter a man's 
houſe by virtue of a namelels warrant, in oder to procure 
evidence, is worſe than the Spanith inquiſition; a law under 
which no Englithman would with to live an hour, it was 
a moſt daring public attack made upon the liberty of a ſub- 
jet: 1 thought that the 29th chapter of Magna Charta, 
Nullus liber bam» capiatur vel impriſonetur, &c. nec ſuper eum 
ibimus, &c, nifi per legale juaiciun parium ſuorum vel per 
legem terre, &c. which is pointed again tt arbitrary powery 
was violated. I cannot ſay what damages I ſhould have 
given it I had been upon the jury; but I directed and toid 
them they were not bound to any certain damages, againſt 
the ſolicitor general's argument. Upon the whole, I am of 
opinion the damages are not exceſſive, and that it is very 
dangerous for the judges to interme-idle in damages for 
torts; it mult be a glaring caſe indeed of outrag-ous da- 
m ges in a tort, and which all mankind at firſt bluth muſt 
thi.k ſo, to induce a Curt t. grant a new trial for exceſ- 
hve damages. Bathur/?, J. of tue ſame opinion. Per 
Cu iam, new trial retuled. | : 
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Arthur Beard- 
more, an 
attorney 7. 
Nathan Carring- 
ton, James Wat- 
ſon, | homas 
Adrian, and 

K vert Black- 
mere, four of 
the kng's 
meſſengers in 
ordinary, - 

Ea. Ter. 

4 Geo. 3 C.B. 
2 Wl. 224. 
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So in this caſe, on the trial of an action of treſpaſs and 
falle impriſonment, the plainiitfF proved, that on the rith dy 
of November, 1702, all the defendants were in the plaintiff's 
houſe, aud in the private office there, opening the drawers 
and taking out papers; that they demanded the pl intiff's 
file of letters, and examined them back till the year 1752; 
detendant, Carrington, then faid, “ thut was ſufficient,“ alter- 
wards they went into the public-office, and there ovened the 
deſk, took out the books, and looked into the ledgers, but 


did not break any deſks or drawers open, becauſe the plain- 


tiff opened the ſ:me for them; afterwards, they took the 
plaintiff and his witneſs away in a coach; this witneſs proved, 
that the plaintiff was then concerned in a great many cau'es 
depending, as an attorney; that he ſent to Mr. Winbelt to 


manage his bufineſs while he ſhould remain in confinement, 


that no violence was offered to the perion of the plainitth, 
and that his wife was permitted to be with him; that this 


. witneſs had actions depending againſt the defendants and Lord 


Halifax; that the detendants 1etuſed to permit one Mr. Collet, 
who was a client of the plaintiff, to converſe privatcly with 
him about his buſineſs; that while the plaintiff and his wit- 
neſs were conkned iu the houſe of the detendants, he, the 
plaintiff, was ſuffered to go into any part of the houſe, and 
after ſix days' impriſonment, they were both diſcharged, upon 
entering into recognizances to appear in the Kiny's-Beuch 
the then next term, and for their good behaviour, without 
paying any feces. The defendants juſtified, under a warrant 


from Lord Halifax, as one of the ſecretaries of tate: and it 


was admitted, on all ſides, at the trial, that there had been a 
great many precedents of warrants, of the like ſort with the 
prelent, for ({eizing perſons and papers, &c. and for all forts. 
of crimes or offences, let the offence be what it would. The 


jury found a verdict for the plaintiff for 1000l. and it was 


moved to ſet the verdict aſide, on the ground of exceflive 
damages.—PEerR CURlaM. We are called upon, on our 
oathis to ſay, whether theſe are exceſſive damages or not, 
and ought to have very clear evidence before we. can fay 
they are exceſſive. The jury were directed to aſſeſs damages 


for the plaintiff according to the evidence given, under an 


idea, that the deſendants could not, by law, juſtify the treſpaſs 
under this warrant, by any manner of plea whatſoever, It 
is clear, that the practice of granting new trials is modern, 
and that courts anciently never exerciſed this power; but, in 
ſome particular caſes, they corrected the damages from evi- 
dence laid before them. There is great difference between 
caſes of damages-which may be certainly ſeen, and ſuch as are 
ideal; as between afſump/it, treſpaſs for goods, where the fum 
and valte may be meatu ed, and actions of impriſonment, ma— 
licious proſecution, ſlander, and other perſonal torts, where the 
d- mages are matter of opinion, ſpeculation, ideal; there is 
alſo a differe ce between a principal verdict of a jury, and 
a writ of enquiry of damages; the latter being only an - 
que 
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queſt of office to inform the conſcience of the Court, and 
which they might have aſſeſſed themſelves, without any in- 
queſt at all; only in the caſe of maibem, Courts have, in all 
ages, interpoſed in that ſingle inſtance only: as to the cafe 
of the writ of enquiry, in the ycar-book of H. 4. we doubt 
whether what is ſaid by the Court in that caſe be right, that 
they would abridge the damages, unleſs the plaintiff would releaſe 


part thereof, becauſe there is not one cale to be found in the 


year-books wherever the Court abridged the damages aſter a 


principal verdict, and this is clear down to the time of Pal- 
mer's Rep. 314. much leſs have they interpoſed in increafing 
damages, except in the caſe of maihem; one ſide ſays, no 
attaint lies (in Caſes of tott) for exceſſive damages; the other 
fide ſays, it does: we give no opinion as to that point; but it 
is ſaid, in 100 caſes in the books that an attaint does lie. See 
10 Rep. 119. Lord Cheney's caſe.— All, or moſt of the caſes 
of new trials, are where juries have miſdemeaned (1) them- 
ſ_lves contrary to their oath; in the caſe in Stiles, 466. the 
miſconduct of the jury was certainly an ingredient, and ſo it 
appears from the caſe in 1 Lev. 97. Some books ſay, it was 
a trial at bar, and it is highly probable there was ſome evi- 
dence that the jury had been tampered with; and this was 
certainly che very firſt caſe of a new trial, and from that pe- 
riod the Court have exerciſed the power of granting new 
trials in ſeveral caſes; as when the jury find, contrary to the 
judge's directions in point of law; when they find directly 
contrarv to the evidence, (that is to ſay) againſt evidence all 
on one fide; for if there be evidence on both ſides, the Court 
never interpoſes in that caſe. As to granting the firſt new 
trial in Stiles, 466. there is great reaſon (as was ſaid before) 
to think it was miſbehaviour iu the jury; it was an action 
for words; ſo was the caſe of Lord Townſend, 2 Mod. 250. for 
words, and 4000l. damages, where the Court refuſed to grant 
a new trial; and if a Court could not ſay that thoſe damages 
were exceſſive, they can hardly fay that damages are exceſ- 
{ive in any caſe of flauder whatever; and this caſe has never 
been contradicted or denied to be law. The caſe of Af and 
4/b, Comb. 357. was plainly for the miſdemeanor of the jury 
in retuſing to anſwer the judge when he aſked what ground 


or reaſon they went upon; to be ſure, judges are to adviſe 


but not to control juries; and my Lord Holt, and the King's 
Bench, did right in granting a new trial in that caſe, In the 
ciſe of Wilmot v. Berkley, I rin. 31 and 32 Geo. 2. B. R. which 
was an action for crimmal converſation, the jury gave 500l. 
damages againſt the defendant; and upon affidavits that he 
was only a clerk in low circumſtances, and unable to pay ſo 


(1) The judge who tried the cavſe uſed to certify ro the Court the 
miſbchaviour. Cro. El 189, 411, 616. 3 Keb. 351. Siyl. 448. Mcor, 451, 
452. Bacon v. Hutchinſon, eaſter term, 8 Ann. C. B. a rule to ſtay the judg- 
ment until the judges certificate. Palm. 325. Concerning miſdemeanor 
of juries, ſee 2 H. P. C. 306, 307, &c. C. Jac. 210, c. 2. 

Mm 3 a large 
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large a ſum, it was moved for a new trial, but the Court re- 
jule] to grant even a rule to ſhew cauſe; becauſe, in caſes of 


tort, the jurv are the oily proper judres of the damiges.— 
We are now come to the cafe in 1 Stra. 691. Chambers v. 
Robinſon, which ſeems to be the nly caſe wherever a new 
trial was granted merely for the exceſſiveneſs of damages 
only: we are nt ſatisfied with the reaſon given in that caſe, 
and think it of no weight, and u ant to know the facts upon 
which the Court could pronounce the damages to be exceſ- 
ſive, The principle, on which it was granted, mentioned 
in Strange, was to give the defendant a chance of another jury, 
This is a very bad reaſon; for if it was not, it would be a 
reaſon for a third and fourth trial, and would be digging up 
the conſtitu ion by the roots; and, therefore, we are ree to 
ſay, this caſe is not law; and that there is not one ſingle caſ: 
(that is la c) in all the books to be found, where the Court 
has grinted a new tri-l for exceſſive damages in actions for 
torts(1). It was ſtrongly argued, at the tri.] of this cauſe, 
that the jury were to meaſure the damages by what the de- 
fendunt had ſuffered by this treſpaſs, and fix days and an half 
impriſonment ; but this was thought a groſs abſurdity by the 
judge who pretided there. We delire to be underſtood, that 


this Court does not ſay, or lay down, any rule that there can 


never happen a caſe of ſuch exceſſive damages in tort, where 
the Court may not grant a new trial; but in that caſe, the 
damages muſt be mo ſtrous and enormous indeed, and ſuch 
as all mankind muſt be ready to exclaim agiinſ, at firſt 
bluſh. The nature of the treſpaſs, in the preſent caſe, is 
joint and ſeveral; and the plaintiff has ſtill an«ct er action 
again!t Lord Halifax; who, it is ſaid, is more culpable than 
the defendants, who are only ſervants, and have done what 
he commanded them to do, and therefore the damages are 
exceſſive as to them: but we think this is no topic of miti— 
gation; and, for any thing we know, the jury might ſay, 
« we will m. ke no difference between the miniſter who exe- 
„ cured. and the magiſtrate who granted this illegal war— 
& rant;” ſo the Court muſt conſider theſe damages as given 
agai ft Lord Halifax And can we ſay, that 1oool. are 
monſtrous d mages as againſt him, who * granted an ille- 
gal warrint to a meſſenger who enters into a man's houſe, 
and prys into all his tecret and private ffairs, and carries 
him from his houſe and buſineſs, and impriſons him for ſix 
da vs: it is an unlawful power aſſumed by a greit miniſter 
of ſtare. Can any body ſay that a gvinea per diem is ſu ffi- 
cient damages in this extraordinary cafe, which concerns the 
liberty of every one of the King's ſubjects: we cannot ſay 
the damages ot 1000). are enormous; and, therefore, the rule 


— 


(1) N. Hu. Ter. 8 Geo. 2. B. R. Smith v. Boncber. In treſpaſs and im- 
priſonment, damages on a writ of enquiry, 200l. Skinner moved to ſet 
it ſide. for exceſſive damages; but ER CURIAM, in tort the jury are 
the proper judges On 


to 
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to ſhew cauſe why a new trial ſhould not be granted, muſt 
be diſcharged(1). Per totam Curiam. | | 
For a trifling aſſault and battery, 200l. damages were held grey v. Sir A. 
not exceſſive, and a new trial was refuſed. —On the trial of Grant. bt. M. P. 
an action of aſſault and battery, by a ſpecial jury, the jury ee C. B. 
gave a verdict for the plaintiff, and 200l. damages; and it 2 e 252. 
was moved to have the verdict ſet aſide, and a new trial for 
exceſſiveneſs of damages. The caſe was in ſubſtance. this: 
On a diſpute between the plaintiff and defendant, about a 
turtle, the defendant ſhoved the plaintiff out of his houſe with 
| his elbow, who, thereupon aſked the defendant if he would 
waive his privilege of parliament, but the defendant refuſed 
to do it: latutiff then ſaid to him, you are a ſcoundrel, and 
defendant gave him a blow upon the face, which cauſed a 
black, eye. —PER CURIAM. This was a quarrel between 
two gentlemen, and has been properly tried by a ſpecial jury 
of merchants of London, who are the proper judges of the 
damages. When a blow 1s given by one gentleman to an- 
other, a challenge and death may enſue; and, therefore, the 
jury have done right in giving exemplary damages: the 
plaintiff has been uſed unlike a gentleman by the defendant, 
in ſtriking him, witholding his property, and inſiſting upon 
his privilege, all of them tending to provoke him to ſeek his 
revenge in another way than by law; and, therefore, we think 
the damages are not exc fſive,—Rule diſcharged. | 
And ia this caſe the Court refuſed toquaſha writ of enquiry, on Benſon v. Sir 
account of exceſſive damages, though the Court acknowledged Thomas Frede- 
them to be ſo from the peculiar circumſtances of the caſe. It was Ns 
an action brought againſt the defendant, who was colonel of the 6 Geo. 3. E. R. 
Ni Idleſex militia, for ordering the plaintiff, who was a common 3 Burr. 1845. 
mantherein, and had a furlough from the major, to beſtripped, ana 
to receive 20 laſhes from two drummers. lt was moved to ſet 
aſide this verdict, for EXCEsSIVENESS of damages. Lord 
MansFilELD ſaid, In the preſent caſe, he was not diſſatisfied 
with the verdict: for Sir Thomas had manifeſtedly acted ar- 
bitrarily, unjuſtifiably, and unreaſonably. He had ordered this 
innocent man to be flogged (though unjuſtly and improperly), 
merely out of ſpite to his major; becauſe the major (Spinnage) 
who gave the man the furlough, had offended him: in which 
he acted mals anima, and out of mere ſpite and revenge. And 
the man, though not much hurt indeed, was ſcandalized and 
diſgraced by ſuch. puniſhment. The defendant is a man of 
ſuch ſubſtance as to be very able and ſufficient to pay this ſum 
and could only fave a part of it by having a new writ of en- 
quiry, if we were to direct one. His lordſhip acknowledged that 
he thought the damages were very great, and beyond the pro- 
portion of what the man had iuffered: and yet, under the 
whole circumſtances of the caſe, he was not for granting a 
new trial. W1LMoT and As rox, Juſtices, concurred : And 
the Rule was diſcharged. | 
(1) Markham v. Mudlcton, Trin. 19 Geo. 2. B. R. PER CRI AM, ihe 
ry are the ſole judges of the damages in caſes of tors, x 


Mauricet v And in this caſe it was admitted to be a general rule, that 

Blecunck, the Court will not aſide a verdict, in an action for a tort, on 

3 B R account of the ſmallneſs of the damages (1).— This was a mo- 

2 Doug, 299. tion to ſet aſide the inquiſition taken upon a writ of enquiry 
on account of the ſmallneſs of the qamages. It was an action 
on the caſe, for malie iouſly ſuing out a commiſſion of bank- 
ruptcy avainſt the plaintiff, and alſo for maliciouſſy holding him 
to bail for 1020). The defendant let judgment go by default, 
upon which a wiit of enquiry was executed, and the jurv gave 
only gl. damages. And the affidavit upon which the motion was 
grounded, ſtated that the plaintiff's attorney had proved, before 
the jury, that his bill of coſts to the plaintiff, for ſuperſeding 
the commiſſion of bankruptey, amounted to upwards of 30l. 
and that no evidence was produced on the part of the defendant. 
PER CRI M: He has confeſſed malice, in point of form, and 
merely for the purpoſe of letting the plaintiff in, to prove the de- 
gree of injury he has received.— The Rule diſcharged. 

Gilbert v. Bur- So in this caſe, which was an action for maiiciouſly in— 


_—_— dicting the plaintiff for perjurv.— The ſecond and third counts 


15 Geo. 1 B. R. were for defamation, in ſaying, the plaintiff was a perjured 


Cn. 230. knave and ſcoundrel, after acquittal, and he would prove it. 
Upon ſhes ing cauſe why a new trial ſhould not be granted 
on the ground of exceſhve damages (the jury having given 
420l. damages); it appeared, by the repor!, thut the verdict 
was taken upon two counts: upon the firſt, fir maliciouſly 
indifting the plaintiff of perjury : and upon the ſecond, for call- 
ling him a perjured raſcal, and ſaying he would prove it. — 
There was evidence in ſupport of both counts ; therefore, 
the w hole groun ) of the application reſted on the point of 
exceſſive damages. Lokp ManxsFItLD, Ch. J. I ſhould be 


ſorry to ſay, that in caſes of perſonal torts, no new trial 


ſhould ever be granted for damages which manif ſtly ſhew 
the jury to have been aCtuatec by paſſion, portiality, or pie— 
pudice; but it is not to be done without very ſtrong grounds 
1.deed; and fuch as carry internal evidence of intemperance 
in the miads of the jury. It is by no means to be done where 
the Court may feel that if they had been on the jury they 
v ould have given leſs damages; or, where they might think 


the jury themſelves would have completely diſcharged their 


duty in giving a leſs ſum. Of all the caſes left to a jury, 
nore is more emph tically left to their found diſcre:ion than 
ſuch a cale as this, and, unleſs it appears that the damages 
are flagrantly outrageors and extiavagant, it is difficult for 
the Cor'it ro draw the line: but in this caſe, where the de- 
fendant has been guilty of repeated defamation againſt the 


— 


(1) Though. 1f the ſmallneſs of the damages ariſes from a miſtake in 
fornt of wav. of the ſbrriff (us in Markham v, Midd «ton, 2 Sirange, 12<9) 
or cf the zury (as in Woodford v. Lades, 1 Sir. 425.), the Court will ſet 
aſide the verdict. | : 

| plaintiff, 
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plaintiff, after a fair trial and acquittal, upon a malicious 
pre ſecution, it is impoſhble for the Court to go into a nice 


examination and admeaſurement of what ought to have been 


the d mages. ASTON, J. agreed; and ſaid, that even if it 
ſtood upon the ſecond count only, he ſhould d ubt whether 
the Court ought to interpoſe, on account of the largeneſs of 
the damages, in favour of a man who has been guiliy of 
charging another with {o foul a crime, and decl.ring in pubh- 


lic he wouid prove it upon him. WILLEsõ, ]. and As- 


HURST, J. agree. Rule diſcharged. 


$37 


The Court will not g'aut a new trial, in an action fur Cri- puberley v. 


minal converſation, merely becauſe the damages appear to Gunning, 
them to be exceſſive. On the tri:l of this action, for cri mi- K 


2 Geo. 3 B R. 


nal converſation, the detendant, in anſwer to the caſe proved 4 Tr. Reps. G51. 


on the part of the plaintiff, gave evidence of many ind cent 


fami iaries between him (the defendant) and the plaintiffs 


wife, in the preſence of her huſband, from whence the jury 
were pre{ſed to draw the inference of connivance on his 
part. Lord KEN VON, in ſumming up the evidence, told the 
1ury that, if they were of opinion that the huſhand had con- 
ſented to the infidelity of his wife, it took away altogether 
the ground of the action; and they ſhould find a verdict for 
the defendant. If they thought that, though he had not gone 
that length, yet he had been guilty of groſs negligence or 
inattention to her conduct with reſpect to the defendant, that 
would go far in mitigation of the damages; and to this opi- 
nion he himſelf moſt ſtrongly inclined. But if they ſiw no 
ground for imputing even ſuch negligence to the plaintiff, 
men they were to aſſeſs what damages, under all the circum- 
ſtances, he was eniitled to, The jury found a vercict for 
the plaintiff with goool. damages. It was af:erwards moved, 
that the verd ct might be ſet aſide, and a new trial had on two 


grounds: 1ſt, as a verdict altogether againſt evidence; 2dly, 
on the ground of exceſhve damages. Lord KEN VON, Ch. J. 


It has been preſſed upon the Court, that, this queſtion of da- 
mages being within the ſole province of the Jury to deter- 
min „ a1 application for a new trial, on the ground of exceſs, 
is an appeal from the proper juriſqdiction to another which 
his no cognizance of ſuch a queſtion: but, in general cafes, 


the opinions of juries have been reviſed in ſome ſhape or 


another from all times. The ancient method of correcting 
the errors of juries, was by the harſh proceeding of attaint, 
which was productive of no remedy to the aggrieved party; 
and, therefore, the Courts did wiſely to rid themſelves of 
ſuch an inconvenience in the adminiſtration of juſtice, by 
the milder rem-dy of ſetting afide an enormous verdict, and 


ſending the caſe back to the reviſion of another jury, This 


is by no means encroaching upon the juriſdiction of the jury, 
nor drawing the queſtion to the examination of a different 


tribunal from chat to which the conſtitution has referred it: 


Fl 


— — — 
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for it is not ſubſtituting a different judgment in the place of 
that which has been pronounced; but requiring the ſame 
Juriſdiction to reconſider that opinion which appears to be 
erroneous. Without this general power in the Court, in- 
juſtice would be done in many caſes With regard to the 
preſent caſe, two points have been ſubmitted to the Count; 
the firſt of which goes to impeach: the verdict altogether. 
But vpon the evidence given, I do not think the ground of 
the action is altogether done awayz A leading caſe upon 
this ſubject is, that of Ciaber v. Shper, Bull. N. P. 27, where 
the huſband, who brought the action, was proved to have 
left his bed for Sloper. If ſuch a man could have recovered 
a verdict, the very ſource and firſt principles of juſtice would 
have been contaminated. The Court, therefore, held clearly, 
that the jury were bound to find for the defendant. Other 
caſes there are, where the conduct of the huſband may be 

faid to border upon vice, though, pe:haps, not amounting to 

vice itſelf: there the circumſtances go in diminution of da- 

mages. This caſe, in my opinion, approximates moſt clearly 

to that line of caſes. Here was, at leaſt, evidence of much 

indiſcretion on the part of the plaintiff” Then comes the 

ee as to the exceſs of damages. Here is lordſhip went 
rough the detail of the evidence, and concluded with ſay- 
ing:] Under all the circumſtances, I think the damages were 
much larger than ought to have been given. But here, I doubt 
what concluſion I ought tc draw from all the premiſes: and 
my difficulty ariſes from being unable to fix any ſtandard, by 
which I can aſcertain the exceſs which, according to my 
view of the caſe, I think the jury have run into. In many 
caſes, where the Court have ſaid that the damages were too great, 
they have had ſome grounds to proceed upon, by which the exceſs 
might be fairly meaſured. But where there is no ou ftandard, 

how are the errors of the jury to be rectified? | What meaſure 
can we point out to them, by which they ought to be guided? If 
we can ſet afide a verdift in ſuch a caſe as this, for exceſs of 
damages, I preſume we ſhall be equally warranted in ſo doing 
where we think the damages too ſmall; and yet, in Lord Straf- 
ford's cafe, although the Court thought that 18. damages 
given againſt him were much too ſmall, they did not think 
theniſelves warranted in granting a new trial on that account, 
becauſe they had no rule to go by. According to my judg- 
ment of this caſe, I think the damages are a great deal too 
much: nay, I ſhould have been ſatisfied even if nominal da- 
mages only had been given; but as the jury have formed a 
different judgment upon the evidence, I know not why my 
judgment ſhould be preferred to their's upon ſuch a ſubject. 
It is plain that Lord Mansfield, in the caſe of Milford v. 
Berkeley, thought that the Court could not interfere in fuch a 
cCaſe. We have known inſtances of much greater damages 
than theſe given in theſe kind of caſes, which were never got 
rid of by granting new trials. Knowing, therefore, 3 in- 
| ance 


— 
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ance in which a new trial has ever been granted in ſuch a 
caſe, upon the ground of exceſſive damages, and ihe opinion 
of the Courts having leaned ſtrongly agaiuſt ſuch interference, 
even in ciſes which ſeem to call tor it as well as this, I con- 
fe's, although I feel great difficulties on the one fide as well 
a+ on the other, I hive not courage enough to make the firſt 
precedent of granting a new trjal under ſuch circumſtances 
as the preſent —ASHHURST, J. co .curred in opinion, that 
the Court, before they could ſet aſide the verdict merely for 
exceſs of d mages, ought to be able to aſceitain ſome ru'e 
by which the damuges are to be meaſured, and to which the 
fads may be applied. BUuLLER, J. {contra} The law on 
this ſubject is now clearly ſettled to br, tat if the huſband 
conſent to his wife's adultery, it goes in bar of his action: 
if he he only guilty of negligence, or even looſe, or im- 
proper conduct, not amounting to a conſent, it only goes in 


reduction of damages. | He then went into a conſideration 


of the whole evidence; from wizence he inferred, that there 
was conſent on the part of the pl intiff, and, there ore, that 
the verdict ought to have been in fa-our of the defendant. }] 


But, at any rate, I am ef opinion, that the Court ought to grant 


a nw trial on the ground of _ damages. I do not ap- 
prehend that the power of the Curt to grant new trials in 
any cafe, if a proper ground be laid for it, has been denied 
even at the bar. It is certainly eftabliſhed by a variety of 
authorities, in general terms, without making any exception 
whatever. And this power 15 repeatedly exerciſed in caſes 
where the ſtandard for damages is full as uncertain as in the 
preſent c:te, Every caſe muſt ſtand on its own particular 
circumſtances; there is no laying down any fixed ule for 
aſcertaining the damages in many inſtances. New trials 
have been granted from the year 1655, at leaſt, as appears 
by a caſe of that date, Mood v. Gunfton, Sty. 462, 400: and 
there, one of the grounds was that of exceſſive dimages ; 
and that has been admitted in almoſt every other caſe unce. 
In Beardmore v. Carrington, C. B. 2 Wilſ. 244, all the judges 
agreed, that the Court might grant a new trial for exceſs of 
dam ge. There are, betides, many old caſes which thew 
that the inſtance of the exerciſe of this power in 1655, was 
not the fir'i, One caſe is as far back as 7 Hen. 4. 31. 6. 
though, I think, the Court there carried their controlling power 
too far, For the damages, in that caſe, be ng thought by 
the Court to be exceſſive, they ſaid, they wouid ity judgment 
till the plaintiff agreed to reiinquith the exce:'s. In that re- 
ſpect, indeed, they were wrong; becaule thit was taking 
upon themſelves to determine the exact amount ot Wat the 
d mages ought to have been, which is cleariy the provin e 
of the jury to decide. The only power which the Courts 
now claim is, to ſend the caſe back to the reviſion of another 
Jury, when they think that the damages given are enormouſly 
diſproportionate to the caſe proved in evidence. We all of 

1 
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vr agree, that the damages are enormous in this caſe; and that 
being admitted, I cannot bring my mind to ſay that there ſpall 
not be a new trial. Before we can come to ſuch a determi- 
nation, we muſt blot out every expreſſion in the books rela- 
tive to this ſubject; and in many of them, it is expreſsly ſaid, 
that the Court may grant a new trial for exceſſi e damages, 
I agree, that there muſt be facts for the Court to proceed 
npon in aſcertaining the exceſs of damages, and granting a 
new trial on that account : but there are many ſuch facts in 
this caſe. Beſides, the ſcanddlous and indecent liberties which 
the huſband permitted the defendant to take with his wife in 
his own preſence, while he was engaged in a ſimilar conduct 
with another woman at the time: there is another fact in 
this caſe, which is the proof of the plaintiff's having kept 
another woman at the time, whom he was in the conſtant 
habit of viſiting. Let this fact be conſidered with reference 
to the proceedings of another Court. In an action for a 
breach of promiſe of marriage, if the caſe be fo circum- 
ſtanced that a woman could not formerly have enforced the 
contract in the eccleſiaſtical court, no action for damages 
will lie. If the huſband has himſelf been guilty of adultery, 
the Eccleſiaſtical Court will not grant a divorce; and, there- 
fore, by a parity of reaſoning, that conſideration ought to 
have weight in the queſtion of damages in an action brought 
by him. All theſe facts, which have been clearly proved, 
ſhew, that the plaintiff does not come into court with a fair 
caſe to aſk for dimages: but they ſeem to have been entirely 
overlooked by the jury ; and, therefore, I think, we ought to 
grant a new trial, that the caſe may be reviſed by another 
Jury. Nor can | agree, that the granting of this rule will 
put another jury under any reſtraint upon the ſubject of da- 
mages: the queſtion will go to them unfettered ; they will 
give what damages they -pleaſe. It is enough for us to ſay that 
theſe damages are exceſſive. —GRoSE, |. agreed with Lord 
Kenyon, Ch. J. and Afbhurft, J. and ſaid, I am not prepared 
to ſay that no caſe can poſhbly occur upon the ſubject of 
exceſhve dawages for criminal converſation, in which the 
Court ought to grant a new trial. But, certainly, this would 
be the firſt inſtance, were we to grant the preſent rule. Now. 
though I think that the conduct of the plaintiff appears, in ſe- 
veral reſpects, to have been highly culpable, yet this was for the 
peculiar conſideration of the jury: and they have drawn their 
own' inference from the whole of the caſe. And I think, we 
ought not to interfere for the firſt time in a caſe like the pre- 
ſent where the adulterer is a married man, and has taken away 
his friend's wife. Therefore, I can fee no ground, in point 
of diſcretion, for making this the firſt inſtance of ſuch an 
interference. Rule diſcharged. | L 
ee But in an action of aſſault and battery, tried before Lord 


* B R. Kenyon, where it appeared in evidence, that the plaintiff, who 
5 Ter. Rep. 257. f z Was 
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was a ſervant to the defendant, after having received a flight 
lo from his maſter, for impertineat behaviour, viol-ntly 
bent him; and the jury gave a verdict for the plaintiff with 
40l. damages. On a motion to ſet aſide the verdict, on the 
ground of exceſſive damages, the caſe of Duberley v. Gun- 
ning being mentioned, to ſhew, that in caſes of fort, where 
tiere is no certain rule by which the damages can be aſcer- 


tained, the Court will not grant a new trial on the ground of 
exceſſive damages. Lord Kenyon, Ch. J. ſaid, it mult be- 


remembered that, although the caſe of Duberley v. Gunning 
was decided after a very full diſcuſſion of the ſubject, the 
Court were not unanimous in the determination. But, whe= 
ther rightly or not decided, that is a cale fur generis, and can- 
not govern the preſent. PER Curlan, rule abſolute. 


841 


So in treſpaſs againſt a cuſtomhouſe- officer, for an unſuc- Sharpe . Brice, 


ceſsful ſearch after prohibited and uncuſtomed goods. Ver-E. Ter. 
14 Geo, 3. CB. 


2 Black, 942. 


dict for the plaintiff, with 5o0ol. damages. Perrot, B. who 
tried the caule, reported the damages to be very exceſſive, and 
that he adviſed an application for a new trial, which being 
accordingly moved for—PER CURIAM: It has never been laid 


down, that the Court will not grant a new trial for-exceſhve _ 


damages in any cafes of tert. It was held, fo long ago as 
in Comb. 357. that the jury have not a de potic power in ſuch 
actions. Ihe utmoſt that can be ſaid is, and very truly, that 
the ſame rule does not prevail upon queſtions of tert, as of 
contract. In contract, the meaſure of damages is generally 
matter of account, and che damages given may be demon- 
ſtrated to be right or wrong. But in torts, a greater latitude 
is allowed to the jury: and the damages mult be exceſſive 
and outrageous to require or warrant a new trial. In the 
preſent cate, there is great reaſon to ſuppoſe them ſo: but 
then the caſe is peculiarly circumſtanced. Ir is admitted, 
that the preſent defendant has recovered in a former action, 
a ſmuggling penalty of 3ool. againſt the now plaintiff, This 
he offers to ſet off againſt this 509)., but Me prele::t defend- 
eat refuſes it. This ſhews a want of candour ou his fide, 
and he is therefore entitled to no aſſiſtance. Per tat. Cur.— 
Diſcharge the rule. | 


But the Cuurt willnot grant à new trial, for exce ye damages Leith, bart. v. 
11a cafe of tort; unleſs they be ourrageoully diſproportionate Pope, Mic. Te. 
1 k | 2 a 
to the nature of the injury, or the circumſtances of the par 2 Tl 


ties, Sir Alexander Leith, a young Scotch baronet, being diſ- 
treſſed for ready money, and not over delicate in the means of 
obtaining it, borrowed 36009. of the defendant Pope, to ſecure 
which, he gave him an aſſigument of the equity of redemp- 
tion of his houſe in Newman; ſtreet, and a bill of ſale of all 
his goods; but it was agreed, that Sir Alexander ſhould re- 
tain ſome, to furniſh his country houſe at Shiplake, in Ox- 
fordſhire. He accordingly, in April, 1778, fent opealy in a 
waggon drawn by his coach-horfes, a large quantity of goods 
to Shiplake—but Pope, who ſtood by and faw the inventory 


made - 


<a” r N 
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ed, and alſo three coach ge. dings. 
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made by Lady Leith, and the goods carried off, without 
wing any obſtruction, complai ed that Sir Alexander had 
eceived him, and thregte ed a criminal proſecution againſt 
him and one Watts, a ſall im en, if he hal not juſtice done 
him. In the mean time, Sir Alexander cauſed tuo gui tam 
actions tor uſury to be bruught againſt Pope; and fi ed a bil 
in chancery zgainſt him. About a month after « hich, Pope 
made an information upon oath againſt Sir Alexander ot 
horſeſtealing, brake open his houſe and ſtables at Sh plake, 
by a ſearch w-rrant, and carried Sir Alexander before Sir 
John Fielding, as 2 felon, who ad.nit.ed him to bail. And 
at the July le ſions 1778, Pope indicted Sir Afexander capitally 
at the Old- Bailey, for ſtealing all he goods betore mention- 
t Gn the trial of which, 

Pope, being croſs-examined, confeſſed, that the true reaſon of 
this proſecution was to get rid of the aCtions for utury.— 
Upon which, Sir Alexander «as acquitted, and had a copy of 
his indictment gian.ed. Upon which, he brought an action 
for a malicious proſecution againſt Pope: and on the trial, 
the jury found a verdict for the p'aintitf, with 10, oool. da- 
mages.—It was moved for a new tria ; 1, On the footing 
of ſurprize, by the abſence of one Winter, a material wit- 
neſs for the defendant, but which proved to be a mere pie- 


tence. 2dly, On account of the outrageouſneſs of the da- 
mages, which exceeded (t was ſaid) all example. —PER 


CuR1aM: In caſes of tort, the Court wilt not interp« ſe on 
account of the largeneſs of damages, unleſs they are ſo fla- 
grantly exceſſive as to affoid an internal evidence of the pre- 
judice and partiality of the jury, That is, unleſs they are 
moſt outrageouſly diſproportionate, either to the wrong re- 
ceived, or to the ſituation and circumſtances of either the 
plaintiff or defendant. iſt, The wrong is a criminal charge 
(for what (if any) was merely a civil injury, tranſacted 
openly, and with the entire knowledge of the detendant, who 
made no objection), a charge of felony, of capital felony, 
found by the jury (and not now denied) to be malicious and 
without probable cauſe. A proſecution thus aimed at. the 
life of the plaintiff, and proceeding from ſuch wicked motives, 
muſt evidence a moſt depraved and corrupt heart: for 
which, had he had an aſſociate, both might have been in- 
dicted for confpiracy and have received the moſt infamous, 
called emphatically the villencus judgment. In ſuch a caſe, 
the Court cannot ſay th:t any ſum aſſeſſed by the jury is too 
much, if the circumſtances of the parties will warrant it.— 


2dly, Now the plaintiff is a man of family, a baronet, an 


officer in the army, and a member of parliament : all of them 
reſpectable ſituations, and which may render the value of 
an injury done to him, eſp-cially when directed againſt his 
life, adequate to 10,000l.—3diy, The defendant appeared 
upon evidence to be exceedingly wealthy, and well able to ſuſ- 


tain ſuch a verdict. In pofſethon, upon record of ſevemy- 


_ ſeven 
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ſeven judgments, to the amount of more than 100, oool. in 
the actual receipt of near 3oool. per annum annuities for 
young genilemen's lives.—Rule diſcharged. 


$543 


When there is a bill of exceptions, a new trial ſhall not bepatriga . 
moved for on the point of law contained therein. On the trial Moſtyn, 
of an action of treſpaſs and falſe impriſonment a queſtion Mic; Ter. 


was moved, Whether an action lay in England, for an injury 
committed againſt a mere native of the iſland of Minorca? and 
Gould, |uſtice, before whom it was tried, ruled that it well 
lay ; upon which a bill of exceptions was tendered and ſealed. 
The jury gave a verdict for the plaintiff with 300ol. damages. 
And now it was moved for a new trial, iſt, On the point of Jaw 
contained in the bill of exceptions. 2ndly, For exceſſive da- 
mages.——-SED PER CURIAM: The bill of exceptions is or- 
dained by the legiſlature to be in nature of a writ of error. 
And it would be highly unbecoming in us to ſtop it in tranſit, 
unleſs you will waive the bill of exceptions : which the de- 
fendant declining to do, the Court refuſed to hear his counſel 
on the point of law. And as to the exceſs of damages, the 
Court were all of opinion, that it was very difficult to inter- 
pole with reſpect to the quantum of damages in actions for an 
perſonal wrong. Not that it can be laid down, that in no caſe 
of perſonal injury the damages can be exceflive. Some may 
be ſo monſtrous and exceſtve, as to be in themſelves an evi- 
dence of paſſion or partiality in the jury. In the preſent caſe 
the injury was great, and the jury (not the Court) are to eſti- 
mate the adequate ſatisfaction.— Rule diſcharged, | 


2 


« Black, R. 929. 


Geo. 3. C. B. 


A new trial is never granted in actions upon penal laws. In an Fenereau v. 
20 ion upon the ſtatute againſt bribery, there was a verdict for ka. Ter. 


the defendant z and it was now moved for a new trial, as being 
againſt evidence. But per totam Curiam, We never grant new 
trials in ations on penal laws; and it has been ſo held for more 


than fifty years paſt. "The Court condemnedacaſe in2 Keb. 226. 


10 Geo. 3. C. B. 
3 Wii. 59. 


So alſo in this caſe, it was held that there ſhall not be Rex v. Praed or 
a new trial where there is a verdict for a defendantRex v. Edwards, 


in a criminal proſecution. -A criminal motion was put 


« Whetner it was an equal, or a partial one ?”” Anda verdict 
having paſſed for the detendant, upon ſuch iſſue, a new trial 


was moved for, the verdict having been given contrary to evi- 


dence, But the Court were clear againſt granting a new 
trial; becauſe it was within the fame reaſon as if it had been in 
a Criminal proſecution. For, as this iſſue was directed in or- 
der to know Whether this was an illegal and partial rate?“ 
and if it had been found to be partial, the conſequence would 
have been either an attachment or an information; it was juſt 
the ſame thing as if it had been a verdi found for the de- 
fendant upon an information: and if it had been upon an in- 
formation, the Court would not have ſet aſide the verdict and 
granted a new trial, although the acquittal had been contrary to 


the weight of the evidence. However, it was agreed that 


when the original motion ſhould come on again, it would be 
== open 


Mic. Ter. 


off, till the validity of a rate ſhould be tried in a feigned iſſue,? 4e EW 


Burr. 2257. 
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open to any other objections to the legality of the rate; only 


Dickſon v. 
Fifher, 

Mic. Ter. 

9 Geo. 3. B R. 
4 Burr. 2267. 
2270. | 

x Black 664. 


taking it for a fact, „that it was not a partial one.” 

The Court will, under particular circumſtances, permit a 
motion for a new trial to be made, though the four days be 
elapſ-d which are by the rule and practice of the Court limited 
for making motions of that fort — After agrumen: or a ſpeci. 
verdict, and the poſtea ordered to be del vered to the plain iſt, 
it was delayed for two d ys to give the d fendant an opportunity 
of moving for a new trial; which he c »11d not do, by the prac. 
tice of he Court, without laying a ſpecial ground for ſuch a 
motion ; and the ſuggeſtion was, that ther was reaſon to ap- 
prehend that the judge who tried the cauſe was of opinion 


againſt the verdict. Cauſe was ſhewn againſt the 1ule to ſhew 


cauſe why the defendant ſhould not be at liberty to move for a 
new trial. That by a genera] rule of the Court, no new trial 
can be moved for, after the i-rft four fitting d ys Ji. e. Sun 
days excluded) of the tern; unleſs ſpecial leave be aſked and 
obtained for this purp2'e. And the countel for the p aintiff 
relicd on this eſtabliſhed practice of the Court. There was no 
reaſon, they ſaid, to take this cafe out of the common rule; no 
ſpecial ground lid, to induc? the Court to depart from it, Af. 
terwards the judge's report was read, which ſpecified the evi- 
dence, and did not expreſ any diſſatisfaction with the verdict. 


PER CuRIAn.—-T his was a irotion for liberty to move for a 


new trial, though the four days were elapſed, which are by the 
rule and practice of the Court limited for making motions of 
that ſort; and it has been objected, “ that no ſuch motion can be 
c made after that limited time; as no leave was given for it.“ 
But if there appear, under the particular circumſtances of the 
caſe, ſufficient grounds to us, to excuſe the delay; and that, 
to att»in juſtice, there ought to be a new trial; Me may make 
an exception to the general rule of practice. And therefore we 


deſited (amongſt other material circumſtances) to have the 


Judge's report of the evidence; The judge does not declare 


any diſſatisfaction at the verdict, He certifies the particulars 
of the evidence; and that the jury gave their verdict upon be- 


lieving a witneſs for the plaintiff, though he was c'ntradicted 


Birt «. Barlow, 
Ea. Ter. 


19 Geo. 3 BR. 


1 Doug. 170. 


by fome of the defendant's witneſſes. The jury had a right to 
judge of the credit of the witneſs : it was their proper pro- 
vince. There does not appear to be ſufficient reaſon to ſet 
aſide this verdict and direct a new trial, Therefore the rule 
muſt be diſcharged. | | | 

So in this caſe, Wedneſday, the 21ſt of April, was the firit 
day of the term, and, by the practice of this Court, all new 
trials (in cauſes tried in vacation) muſt be moved for within 


four days of the beginning of the term, including the firſt ; ſo 


that Saturday, the 24th of April, was the laſt day for moving. 
However, Rows having ſtated that he had underſtood that the 


four days were reckoned excluſive of the firſt, and BLAcK- 


STONE, Juſtice, having deſired at the trial, that the opinion of 


the Court ſhould be taken, the Court entertained the motion, 


which 


— 
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which was founded on the ground of a miſdirection in point of 
evidence; and the rule was granted. 


545 


A defendant convicted on a criminal proſecution cannot Rex v. Daniel 


„ : 2 | 
move for a new trial after the fir/? four days of the next term; Mic. Ter. 


though if it appear fo the Court at any time before judg- 34 Geo 3. B. R. 
ment that injuſtice has been done by the verdict, they will 5 Ter. Rep. 436. 


interpoſe, and grant. a new trial, — The defendant was 
brought up to receive judgment, having been convicted upon 
two informations; and his counſel deſired firſt to be heard upon 
a motion which he intended to fubmit to the Court for a new 
trial in both caſes: and, upon a ſupge/tion by the Court that he 
was out of time for ſuch a motion, the four fir/t days of the term 
having elapſed, he Rated that the rule concerning the moving for 
new trials within the four firſt days of the term applied only to 


civil, aud not to criminal caſes ; that there were inſtances in 


which the Court had awarded new trials in the latter ſubſe- 
quent to the four firſt days, although no motion had been 
made to that effect before. And he mentioned ſeveral cafes in 
which he conceived this diſtinction had been adopted or recog- 
nized. Rex v. Gough, T. 21 G. 3. Deugl. 791. R. v. Athin- 
ſon, AZ, 24 G. Bo & At. 25 G. Js (1). R. . Aylatt, 7. 
25 C. 3. (2). and R. v. Spottefwoode, H. 28 G. 3. (3). In ad- 


(1) In R. v. ae e the defendant was convicted of perjury at the ſit- 
tings after Trinity Term, 1783. In the Michaelmas Term following, 
on the 8th of November, Lord Mangſield obſerved to the bar that an inti- 
mation had been, given that a motion was intended to be made for a new 
trial in this cafe, that © this was the third day of the term, and no mo- 
« tion had yet been made; and that no ſuch motion could be made un- 
leſs the defendant were preſent in Court. On the 26th of June, 1784, 
the defendant A4/4inſor appeared in Court, when it was on his behalf de- 
fired that the conſideration of this buſineſs might be poſtponed for the 
pon of moving for a new trial, on the judge's report. LoRDb 
ANSFIELD faid, no motion could be made for a new trial: but if it 
came out incidentally by the report that it was proper, the Court might grant one. 
The defendant was then committed to priſon. On the 28th of June Lord 
Mansfield (who had defired to have affidavits from ſome of the Com- 
miffioners of tlie victualling - office reſpecting part of the tranſaction 
which gave riſe to the proſecution) ſaid he wiſhed to apprize the counſel 
concerned of the method which the Court were taking. That there was 
no rule for a new trial, nor was it intended that there ſtould be. His 
Lordſhip added, I have directed theſe enguiries for the ſatisfaction of 
my own mind, and of the world at large: if 5 Couri conceive a doubt that 
Juflice is not done, 11 is never tos late to grant a ne trial. but not on the ap- 
plication of the party.” The defendant was brought up again, and after 
bearing the affidavits, the Court were clearly of opinion that they ought 
not to grant a new trial, 5 
2) The defendant was convicted of perjury at the ſittings after 


Eaſter term, 25 Geo. 3. The Trinity term began on the 27th of May. 


On the firſt day of June, Eyſtine for the defendant (having had leave 
until that day) applied for a new trial, but, the defendant nat being pre- 
ſent, the Court ſaid that. no ſuch motion could be made. Erſkine then 
moved for an habeas corpus to bring him up (he being then in cuſtody), and 


for leave to move on the morrow, which the court granted, Bu this 


rule for a new trial was afterwards diſcharged on hearing the merits. 
G The defendant, who was convicted of periury at the fittings after 
oL, IV, ; Nn Mich, 
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dition to w hich Birt v. Barlow, Dougl. 170. was afterwards 
adverted to. The Court, however, conſidered the practice to 
be otherwiſe; and defired the matter to ſtand over. — PER 
CuR1AM 2: In the caſe of the King v. G:u7h, the objection to 
the verdict was taken by the Court themſel ves, who thought 
that ſubſtantial juſtice had not been done. And thete are not 
wanting other inſtances of the ſame kind, where the Court in 
criminal caſes have ſhewn themſelves anxious to be ſatisded 
whether or not the defendant had been properly convicted, 
without any motion of the party for that purpoſe. This was 
done by Lord Mansfield in the King v. Morris, 2 Burr. 1189. 


and the ſame has often occurred in other caſes. But all ob- 


jections to the wverditt, intended ta be made by the party in- 


tere ſted, _ regularly be made within the four firſt days of the 


term. And this point being now clearly aſcertained, if the 
counſel for the defendant have any thing to offer, in order to 
ſhew that juſtice has not been adminiſtered to the defendant in 
this inſtance, the Court will readily hear it. | 
On the motion for a new trial it was objected againſt the ver. 


dicts, that with reſpect to one libel, the defendant oFered evi- 


dence, that the paper publiſhed by him was not his compoſition, 


but had been publiſhedin the year 1783, by other perſons now in 
office under government, who had not been proſecuted for it, 
and that he had only reprinted the ſame work; which evidence 


uus rejected by thejudge. LoxD Kexnvon, Ch. J. The conſt- 
quence of admitting that evidence would have been, that thoſe 
- perſons, who were not only not called upon, but could not have 
had any opportunity to defend themſelves againſt this charge, 


might have been pronounced to be guilty. Such evidence 


would lead to the moſt dangerous conſequences ; and the guilt 


or innocence of thoſe perſons could not affect the deciſion of 


this caſe. If the defendant could have ſhewn that he had pub- 
liſhed the paper in queſtion without knowing its contents, as 
that he could not read and was not informed of its tendency 


until afterwards, that argument might have been preſſæed upon 


the jury. But as the defendant knew of the contents of the 
paper before he publifhed it, and as it is not difputed but that 
the paper is criminal, I confeſs that I cannot ſee the eee 
of the evidence which was tendered. It has been argued, 
however, that the evidence was rendered admiſſible by the late 
act of parliament, which enables the jury to decide upon the 
whole queſtion, including alſo the intention of the party 
accuſed of publiſhing a libel : but it ſeems to me that the de- 
fendant has had the full benefit of thut ſtatute ; for the queſtion 


left to the jury embraced every thing that could be left 


to their conſideration. And, they having found that the de- 


— 


Mich. term, 2 Geo. 3. obtained on the 26th of January following (being 
the fourth day of Hilary term) a rule to ſhew cauſe why there ſhould not 
bc a new trial, which was afterwards made abſolute. 

8 fendan 
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fendant publiſhed this paper with a ſeditious intention, there is 
nothing left for our deliberation. AsHHuRST J. The rule 
with regard to the time of moving for new trials, ſeems now 
admitted to be the fame in criminal as in civil caſes. But, 
though that be the general rule, when the Court ſee reaſon to 
ſuſpeR that juſtice has not been done to any particular 
defendant, they will in their diſcretion direct a further enquiry 
into the merits of the cauſe, Then | am clearly of opinion, 
that the evidence tendered was not aJmithible. One of the 
conſequences of admitting that kind of e idence would be 
that the publiſher of a libel cou'd not be indicted before the 
author, and that would be tantamount to ſaying, that in. many 
inſtances there ſhould be no puniſhment at all. BULLER, }. 
The caſe of . v. Gough was one of the firſt caſes, in which 
the Court granted a new trial atter the expiration of the time al- 
lowed by the practice of the Court to move for a new trial. I read 
the report of the firſt trial; immediately on my reading it, the 
Court thought that the detendant ought not to have been con- 
victed; and Lord Mansfield ſaid, We muit either grant a new 
trial, or deter giving judgment for ever, But the Court did 
not interpoſe, without being appriſed that they were exceeding 
the rules of the Court; and nothing would have induced them 
to break through thoſe rules but the clear opinion which they 
entertained that injuſtice would otherwiſe have been done to 
the defendant. In the cafe of K. v. Atkinſon it is impoſſible to 
overlook the extreme caution expreſſed by Lord Mansfield to 


prevent the public ſeeing that what had been done in X. 


v. Gough was irregular. Lord Mansfield himſelf mentioned 
the caſe on the third day of the term, and ſaid if no motion 
for a new trial were made on the fourth day, it could rot be 
made at all. The reſult of all the cafes which have been men- 
tioned is, that if the defendant do not move for a new trial 
within the four days, he cannot be heard at all on the ſubject 
of a new trial: all that he can do afterwards is to move in ar- 
reſt of judgment, which may be done at any time before judg- 
ment is pronounced, or addreſs himſelf to the Court in miti- 
gation of the puniſhment ; and if in the courſe of that addreſs 
it incidentally appear that juſtice has not been done, the Court 
will interpoſe of themſelves. I do not differ in opinion with 


the Court on the poiut made reſpecting the information; but, 


for the ſaize of the precedent, I wil. confine myſelf to this ob- 
ſervation, that as this objection does nit appear on the judge's re- 
port, I think we ought not to take any notice of it after the ex- 
piration of the four days. GRosk, J. Te motion for a new 
trial ſeems to have been made on a miſapplication of the rule 
reſpeCting motions in arreſt of judgment; for the objection by 
the proſecutor that it is now too late for the defendant to move 
for a new trial is perfectly well founded. But what paſſes 
every day in this court will leave the ſu'yeCts of this country 
in no difficulty upon this point; for though the rule be ſettled 

f | Nn.2 that, 
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that, after the firſt four days, the defendant cannot move for 2 
new trial : wherever the Court have ſeen of themſelves, or on the 
ſuggeſtion of counſel, that the defendant has been improperly con- 
vifted, they always have interpoſed (and I take it for granted 
always will interfere) to prevent judgment being paſſed on an 
innocent man. With regard to the other objection : it does 
not clearly appear to me what this ſuppoſed paper was, which 
the defendant wiſhed to give in evidence ; and as it does not 
appear on the judge's report, it would be ſufficient to give that 
anſwer to the objection. But ſuppoſing a paper, preciſely ſi- 
milar to that which is the ſubject of this indictment, had been 
offered in evidence, the epi of this publication could 
not be made out by a prior publication of the ſame kind. It 
does not follow that, becauſe one libeller has not been puniſh. 
ed, another ſhould not even for the ſame publication at a future 
| time. The admitting of ſuch evidence as that alluded to 
would lead to all thoſe miſchievous conſequences alrcady 
pointed out; and therefore J am of opinion, that if the paper 
which the defendant tendered in evidence was exactly ſimilar to 
that for the publication of which he was proſecuted, the 
learned judge did right not to receive it. The Court on a ſub- 
ſequent day ſentenced the defendant to pay a fine of 5ol. and 
to be committed to Newgate for two years, for each of theſc 
offences; and to find ſureties for his good behaviour for five 
: years afterwards. — | 
Pochin v. Where a plaintiff refuſes to be nonſuit, contrary to the opi- 
— nion of the judge; a new trial (if granted) ſhall be without 
= - 9 Geo. 3. B.R, Coſts; and if he ſubmits to an erroneous nonſuit; it ſhall be ſet 
1 1 Bl. Rep. 670. aſide without coſts.— This was an action of aſſumpſit, againſt 
. the ſurveyor of a turnpike road, by a farmer, employed by or- 
der of the commiſſioners, to repair the road. Aſton, J. was of 
„ opinion, that there was no evidence of any contract, with the 
= | ſurveyor perſonally and the plaintiff; but that the contract was 
1 made with the commiſſioners, and that the ſurveyor was only 
their ſervant, or meſſenger: and therefore, he would have non- 
ſuited the plaintiff, but he refuſed to be nonſuited; and a jury 
of farmers gave a verdict for the plaintiff. And now, on a 
motion for a new ti ial, the Court was unanimouſly of opinion 
with Mr. Juſtice 4/on; and, though they held, that the com- 
miſſioners could not be perſonally ſued, being too numerous; 
yet their treaſurer might. And, as the plaintiff had rcfuſed to be 
nonſuited, contrary to the opinion of the judge; they granted 
the new trial, without coſts. In like manner, as, where a plain- 
tiff ſubmits to a nonſuit, in compliance with the erroneous opi - 
nion of a Judge, the nonſuit ſhall be ſet aſide, without colts. 
Jackſon v. The caſe of a miſdirection at the trial is not the only caſe in 
Duchaire, which the Court will award a new trial without coſts. For if 
1 _ B. N the verdict be manifeſtly againſt the juſtice of the caſe, and the 
3 Ter. Reb. 553.Judge's direction, it is fit that a new trial ſhould be granted 
| without coſts. b | : 
|  Notiff 
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Notice fo Quit. 


NOTICE to quit & or I ſhall inſiſt on double rent,“ noe, Leſſee ot 


s + is good to ſupport an ejectment.— In this caſe, the only Matthews, er al. 


queition aroſe on the notice to quit, which was in writing, in hq mor w_ 
the following words: « I defire you to quit the poſſeſſion, at 16 Geo. 3. B. R. 
Lady-day next, “ of, &c. or I ſhall inſiſt upon double rent Pug. 175. 
« tor the ſame.” And the Court held it ſufficient to ſupport 
the ejectment: that it was tobe conſidered as having two points, 
iſt, The common notice to quit. 2dly, A warning to the te- 
nant of the conſequence, if he ſhould diſobey the notice, and 
put his landlord to the neceſſity of bringing an ejectment. 
But a month's notice is not ſufficient, to quit a leaſe from Gulliver ex dim. 


year to year. A. demiſes to B. from year to year, commencing e v. Burr, 


the loth of October. B. dies the 27th of Auguſt. A. the 6 8 B. R. 


gth of September, gives notice to the executor to quit, at the x Black. 596. 
end of the term. Quzry, If the notice is ſufficient? The 
Court held clearly, that, in a common caſe, it would not be 
ſutiicient notice; but in the caſe of an executor, they doubted. 
But Lord Manzfield inclined ſtrongly, that the nature of the 
contract being to hold from year to year, unleſs reaſonable no- 
tice was given on either fide, and notice not having been given 
in reaſonable time; the executor was bound to keep the farm, | 
if required, another year: and therefore, is at liberty to keep 
it, if he chooſes it. 

Sce alſo title LanDLoRD and TENANT. 
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TJURAT of the corporation of Haſtings may be elected Mitward ». 
town-clerk of that corporation. But the two offices are Thatcher, 
incompatible, and the acceptance of the latter (though an in- 8 B. R. 
ferior office) will vacate the former. On the trial of two iſ- 2 Ter. Roh. 8 1. 
ſues directed by this Court, to try firſt, whether the defendant 
were duly elected town-clerk, or common clerk, of the cor- 
poration of Haſtings for life. And ſecondly, whether the plain- 
tiff were duly elected town-clerk, or common clerk, for the 
ſaid corporation of. Haſtings. The firſt iſſue was put out of the 
queſtion by the finding of the jury; and the points now to be 
conſidered aroſe upon the ſecond iſſue, which reſpects the va- 
lidiry of the plaintiff's election; and upon this two queſtions 
aroſe: FixsT, Whether the offices of jurat and fown-clerk 
of the borough of Haſtings may be exerciſed by the fame per- 
ſon? And if not, SECONDLY, Whether the objection goes to 
the plaintiff's ineligibility at the time of election, or to the in- 
| N n 3 \ compatibility 
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compatibility of holding the two offices together? And it was 
contended for the defendant, that the plaintiff's election to the 


office of town-clerk was void; for it was inconſiſtent that two 


ſuch offices ſhould be exerciſed at once by the fame perſon; one 
of theſe being a judicial and the other a miniſterial office in the 
ſame court. AsHHURsT J. It is not neceſſary for us to de- 
cide in this caſe whether theſe two offices be or be not incom- 
patible, becauſe if they be incompatible the acceptance of the 
latter vacates the former; though, if it were neceſſary to de- 
cide that queſtion, I ſhould be of opinion that they were in- 
compatible, becauſe the one is a miniſterial and the other a ju- 
dicial office. It has been ſaid that the plaintiff is not bound to fit 
in his judicial capacity, becauſe there is a ſufficient number of 
jurats to conſtitute a court without him: but there may be 
caſes in which it would be abſolutely neceſſary for him to fit in 


that character, as in caſe of the ſick neſs of the other members; 


and if there be one poſſible caſe in which he might be called 
upon to act, that is an anſwer to the argument. But, on the 
other part of the caſe, I think that the acceptance of the latter 
does abſolutely and 1½%½ facto avoid the former, although the ſu- 
perior office, if they be incompatible. It is argued that, when 
two offices are incompatible, the acceptance of a ſuperior office 
vacates the inferior one, but that the converſe of that pro- 
poſition does not hold: but I ſec no reaſon for the diſtinction, 
and I know of no caſe to warrant it; for if a perſon chooſe to 
relinquiſh a ſuperior office on account of the protits of an in- 


ferior one, he is at liberty to do ſo. . Now it is ſtated in this 


caſe that the plaintiff has acted as town-clerk ſince his elec- 
tion, and not as jurat ; therefore he has accepted the latter of- 
fice; and though the former were a ſuperior office, it is 
vacated by ſuch an acceptance. Bur.LER J. Whether theſe 
offices be incompatible or not, there muſt be judgment for the 
plaintiff upon this caſe. This is an iſſue to try whether the 
plaintiff were duly eleCted to the office of town-clerk. Now if 
the offices be compatible, his being a jurat before is no 
objection to his election; and if they be incompatible, the 
election to the Jatter office is good, becauſe the acceptance ol 
the ſecond vacates the firſt office; therefore he is entitled to 
this office. I he argument in favour of the plaintiff's holding 
both offices is drawn from ſeveral caſes which do not bear the 
leaſt analogy to the preſent. "The caſes cited from Cre. Car. 
127. 138. Cro. Eliz 7b. and Sir A. Fones, 193. are caſes of 
writs of error brought in civil actions, and the objection was 
taken to the competency of the judges below: but in ſuch caſcs 
the queſtion whether they be properly judges or not, can never 
be determined; it is ſufficient if they be judges de facto. Sup- 
poſe a perſon were even criminally convicted in a court of re- 
cord, and the recorder of ſuch court were not duly elected, the 
conyiction would Till be good in Jaw, he being the Judy 
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26 de fats. With reſpect to the caſe put of replevin before the 


he * ſheriff, that depends on an act of parliament. The caſe of The 

50 King v. Sir VV. Trelawney, 3 Burr. 1615, as far as the queſ- 

ne tion was entered into, is an authority. There the Court did not 

he F diſtinguiſh between a ſuperior and an inferior office; but Lord 

e. E Mansfield expreſsly ſaid, that if the two offices were incom- 

% | « natible, the acceptance of the latter would imply a ſurrender 

Je « of the former.“ That was an application for an information 

55 in the nature of a 9e warrants, in which caſes the Court ex- 

FX | erciſe a diſcretion whether they will grant the application or 

1 not. There the perſons who applied for the information had 

it all been acting under an uſage for 100 years before; and it is 

of a deciſive anſwer to ſuch applications, that, where the parties 

de have been acting under an uſage, the Court will not ſuffer them 

in to object to it. As to the caſe in Dyer, 332-6, the party was 

; clected to the office of alderman againſt his conſent; but it is 

d | not in the power of any man or deſcription of men to turn any 

be # perſon out of his office by electing him to another againſt his 

of } conſent. "That caſe, as far as it goes, likewiſe ſnews that theſe 

. two offices are not compatible. With es to the diſt inction 

n which was attempted to be made between being elected from an 

de interior to a ſuperior office, and from a ſuperior to an inferior 

= office, there is no caſe to authoriſe it. Then as to any option 

n. which the party may be ſaid to have, there cannot be a ſtronger 

0 inſtance of having made an option than the plaintiff's accepting 

* the office of town-clerk, and acting under it. I have no doubt 

is but that his intention was to keep both offices : but if he be 

5 miſtaken in law, and chooſe to accept the laſt office, he muſt 

f. abide by the conſequences ; for it is his own act. It is no ar- 

16 | gument for the plaintiff to ſay, that he need not act in both ca- 

fs pacities at the fame time; for in queſtions of this ſort it is ma- 

terial to coniider what is the conſtitution of the borough, and 

Ws | whether by preſcription or charter is the ſame thing ; as if the 

if | king by his charter ſay, that there ſhall be a mayor, twenty- 

_ four jurats, and a town-clerk, the corporation cannot by their 

1 own act reduce the number by conf lidating two of theſe 

ot | offices. If the two offices be incompatible, the acceptance of 

10 dle latter vacates the former; nor is this affected by the find- 

9 | ing of e that the plaintiff was, and ſtill is, a jurat; for 

ve they only ſtate the fact, and the Jaw is ſtill left open. GRose, 

« | J. agreed. —Poſtea to the plaintiff, | 

of = In this caſe, the Court held that the future half-pay of | ;44e;9ate v. 

_ an officer is not aſſignable; and faid that, on the beſt con- the Duke of 

88 | ſideration which they had been able to give to this queition, Montroſe and 
X - | I . Lord Mulgrave, 

7 they ſaw no reaſon to retract the opinion which they had de- p,,matters Ge- 

. | livered in Flarty v. Odlum, ante, vol. III. p. 798. That onneral of the army, 

e principles cf public policy, as well as on account of the intereſt Ea. Ter. 

ie of the officers themſelves, they were clearly of opinion that by w— age” 1 

, 4 ter. Refs. 24 
1 law ſuch aſſignments were void. That the half-pay of the 
EE dvfficers was not only a choſe in action, but that with reſpect to 


Nng | ſuch 
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ſuch payments as were not due it was alſo contingent whether 
or not they would ever be made. But they hinted that the aſ- 
ſignee might maintain an action againſt the aſſignor on his co- 

| venant. | | | 
The King v. E. In an indictment againſt a public officer for a breach of duty, 
- Hollond, elq-;r is ſufficient to ſtate generally that he is ſuch officer, without 


a. Ter, . . . 

eo. 4. R. R. ſhewing his appointment. | 

e 3 is thrown on a body, conſiſting of ſeveral 
perſons, each is individually liable for a breach of duty; as well 
for acts of commiſſion as for omiſhon, 

Alſo in an indictment againſt a ſervant of the Eaſt-India 
Company for offences in India, it is ſufficient to charge him 
with a wilful breach of duty, without adding that it was corrupt, 

Likewiſe in an indictment againſt an officer for diſobedience 
of orders, it is not neceſſary to aver that the orders have not been 
revoked, or that they are in force. 5 

And where a public officer ig charged with a breach of duty, 
which duty ariſes from certain acts within the limits of his go. 
vernment, it is not neceſſary to aver in an indictment againſt 
him that he had notice of thoſe acts: he is preſumed from his 
ſituation to know them. ; 

But time and place muſt be added to every material fact in an 
indictment. And a charge in an indictment againſt an officer with 
a breach of orders, in not proſecuting a war “ with all poſſible 
vigour and © deciſion,“ is too uncertain, even though the 
charge be made in the very words of the order given to him. 

This was an information filed by the Attorney-general againſt 
the defendant for malverſations in office during the time he was 
one of the counſel at Madras. To this information the defendant 
demurred generally; and it was very fully argued. THE 
Cour took time to conſider of the objections taken, and Lord 
KEN VON, C. J. afterwards delivered the opinion of the Court. 
This is a cauſe of great importance to the public, and to the 
party accuſed. The great difficulties, which have been en- 
countered in carrying on with effect enquiries into malverſa- 
tions in India, have, I am afraid, had almoſt the effect of an in- 
demnity for offences, which deſerved ſevere puniſhment. This 
called for the attention of the legiſlature, who enacted three 

different ſtatutes upon this ſubject ; the 24 Geo. 3. g. 25, 
26 Geo. 3. c. 16. and 26 Geo. 3. c. 57. Thoſe laws upon 
which this proſecution is founded are now, for the firſt time. 
as te this part of them, called into action; and the public, and 
particularly the ſervants of, the Eaſt- India Company, cannot 
but look with ſome earneſtneſs towards the event of theſe pro- 
ceedings. The trial, if the proſecution proceed to an iſſue in 
fact, may probably be in a court of novel inſtitution; com- 
poſed of perſons of various deſeriptions, moſt likely, from their 
education, to bring to the deciſion of the cauſe a competent 
knowledge of the law, and the power of drawing fair con- 
eluſions in point of fact from the evidence which ſhall — 
| | | | belore 
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before them. By the ſtat. 26 Ges. 3 c. 57. . 24.if the party 


demur, the demurrer is to be decided in this court : under that 
clauſe the preſent demurrer was filed; and in the argument in 
laſt term ſeveral objections were made to the information, 
which we are now to diſpoſe of. Some of thoſe obj ctions 
were general, and ſome applied only to particular counts. IT 
WAS ARGUED that three things ought to concur in every cri- 
minal proceeding ; iſt, That the party accuſed ſhouli be ap- 
priſed of the charge he 1s ,to defend; 2dly, I hat the Court 
migh. know what judgment was to be pronounced according to 
law; and 3dly, Lhat poſterity might know what law is to be 


| derived from the record. Theſe are generai propoſitions, to 


which I afſent. THE FIRST OBJECTION, which was ſuppoſed 
to affect the whole record, was that the defendant is charged 
with a breach of duty, where the diſcharge of the duty be- 
longed to a body, whereof he was but one; and which duty 
could only be executed by the whole body. In the courſe of 
the argument the Court pretty ſtrongly intimated their opinion 
| againſt this objection. They thought that each individual of 
the governor and council, who did not do what in him lay to 
diſcharge his public duty, contracted by his negligence indivi- 
dual guilt. And upon that intimation I think this objection 
was abandoned; and was not preſſed in the reply. THE SsE- 
COND GENERAL OBJECTION was, that it does not appear that 
the defendant was legally appointed one of the council. The 
information ſtates that he was a counſellor in the room and place 
of Robert Maunſel during the period in which theſe - things 
happened, which are imputed to him as delinquencies. We are 
of opinion that there is neither authority or principle, which 
authorizes us to ſay that there is any defect in this point. In a 
criminal proſecution, or in an action againſt a juſtice of peace, 
or againſt a clergyman for any offences by either of them com- 
mitted in their reſpective ſituations, every day's practice has 
ſettled that the exerciſe of their office is, as againſt them, proof 
that they are hound to diſcharge their reſpective functions. 
THE THIRD, and 1 think the laſt, general objection is, that the 
defendant's conduct is not charged to be corrupt. The ſta- 
tutes reſpecting this point do not confine this mode of proſe- 
cution to corruption only, but “ every wilful breach of the 
« truſt and duty of any office or employment under the united 
company by any of the officers or ſervants of the ſaid united 
company in the Eaſt Indies ſhall be deemed and taken to be 
a miſdemeanor at law, &c. (1).” The information ſtates this 
to have been wilful ; therefore this objection has no more force 
than the two other general objections. Theſe general ob- 
jections being diſpoſed of, and ſome of the counts to which 
particular objections have been made being liable to fatal ob- 


— 
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(1) 24 Geo. 3» ſeſſ. 2. C. 25+ ſ. 49. 4 4 
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jections, which I ſhall preſently ſtate, I ſhall not go through 


every one of them. I cannot, however, avoid ſaying a few 


words on the eleventh count, which charges that the defen- 


dant, and the other perſons in office, © did not commence and 
<& proſecute the war againſt Tippoo Sultaun with all poſſible vi- 
gour and deciſion.“ I have before ſaid that we accede to Mr, 
Adam's poſition, that every perſon accuſed ought to know what 
the offence is which he is to meet upon his trial. Now what 
intelligence does this charge communicate to the defendant ? 
Moſt certainly none at all. It is impoſſible for any perſon on 
this count, taking it alone (and we muſt take it alone for this 
purpoſe), to divine what is meant to be proved. Therefore we 
are of opinion that this count is bad. The other counts have 
either ſtated the defendant to be in a fituation in which it was 


his duty to have done the acts, which he neglected to do, and 


for the omiſſion of which he is now accuſed, or they flate ex- 
preſs orders which he was bound, but neglected to oboy. The 
orders are ftated to have been given by thoſe who were em- 
powered by the ſtatutes to give them, and when the orders 
were given they muſt be taken to remain in force unti! they 
were revoked or contradicted. THE OBJECT19N, that notice 


to the defendant was not ſufficiently averred upon this record, 


ſeemed to be pretty much abandoned by the defendant's coun- 
ſel, in conſequence of what fell from the Beach in the argu- 
ment. The rules tated by Mr. J/o2d in his argument ſeemed 
to ſhew the true grounds upon which notice is or is not re- 
quired to be averred. In this caſe all the facts, to which this 
objeCtion can be applied, aroſe within the preſidency, when the 
defendant was one of the council, and therefore he was bound 
to take notice of them. THE OBIECTION, which has the 
moſt extenſive effect, is that no time is alleged when the dif- 
terent facts happened which are eſſential to ſuſtain the charge 
againſt the defendant. That it is neceſſary to ſtate ſome time, 
when each fact happened that is material to conſtitute guilt, is 
ſo fully eſtabliſhed by the caſes of the proſecutions againſt the 
rebels in 1746, by the authorities quoted in 2 Hains, by the 


| caſe of Lord Wintoun (1) and Lowick's caſe (2), in the ſtate 


trials, that the queſtion muſt be conſidered at reſt. Therefore 
1 ſhall only point out briefly what are the defects in this reſpect 
in the different counts. In the firſt count it is ſtated that Tip- 
poo had made warlike preparations; and no other time is men- 
tioned, except whilſt the defendant was one of the counſel, 
which appears upon the record to have been more than a year. 
It is likewiſe averred in that count that the defendant could 
have raiſed a ſufficient number of bullocks: but when or 
where that could have been done the record is ſilent. The /c- 
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venth count ſtates that a rupture had taken place between Tip- 
boo and the company: but it is not Taid when that happened, 
nor whether or not it did happen whilſt the defendant was one 
of the counſel. The eighth, ninth, tenth, and eleventh counts 
are open to the ſame objection. The eleventh count is alſo ſub- 
. {tantiaily bad for the reaſons l hav< before mentioned. And the 
t ninth count admits of this further objeCtion, that it ſtates as the 
t foundation of that charge that Tippao committed hoſtilities 
? againſt part of the territories of the Rajah of Trauancore, 
\ without ſtating where, in what part, or in what manner. The 
$ ſeventh count is for not making proviſion for bills which had 
- been drawn by the governor general and council; but whenor 
5 where thoſe bills were drawn it is not averred. What | have 
pointed out as to theſe counts ſeems to be of the very eſſence of 
the oFence imputed to the defendant, and therefore ſhould have 
been ſtated with the uſual and common averments of time and 
place, when and where they did happen; and why the c ininon 
eſtabliſhed forms have not been adhered to in this inſtance, I 
; | am at a loſs to coujecture. For theſe reaſons, we think that 


7 judgment muſt be for the defendant on the firit, ſeventh, 
a eighth, ninth, tenth, eleventh, and ſeventeenth, counts. And 
on the other 12 counts, to which none of heſe objections ap- 


ply, and which ſhew that the pleader thought that time and 
place were neceſſary to be added to all material fats, judgment 
muſt be for the crown. The Attorney-general will confider 
how the judgment is to be entered; as by the 24th ſection of 
— 9 26 Geo. 3. c. 57. the defendant may till plead not 
F = ouilty. | | | 


Outlawry. 


N outlawry cannot be reverſed, without giving ſuch bail Cracraſt & 
as the law requires. —Cauſe was ſhewn on behalf of the Cledone, 
ſheriff of Middleſex, why an attachment ſhould not iſſue againſt 2 B. R. 
him, for diſcharging outof his cuſtody the defendant in this caute, 3 Burr, 1482. 
who had been taken upon a capias utlagatum, on his attorney's 
engaging under his hand, Jo appear for the defendant and 
« reverſe the outlawry;”” without taking ſecurity by bond in 
double the ſum for which bail was required, purſuant to the act 
of 4, 5 V. & M. c. 18.Y 5. which directs him to do fo in all 
caſes where ſpecial bail is required by the Court. The cauſe 
ſhewn was, that the ſheriff neither did nor could know that it 
was a caſe where ſpecial bail was required; nor had he ny 
reaſon to imagine it, as the capias utlagaium was not marked 
for bail: and they produced an affidavit of the — 
| | | « That 


\ 
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&« That he had no ill intention or thought of colluſion; but had 
« acted agreeably to his duty, to the beſt of his underſtanding 
& and judgment.“ And they urged the act of 12 Geo. 1, 
c. 29. Io prevent frivolous and vexatious arreſts ;”” which, 
in its 2d ſection, directs, << That if the debt exceeds the ſum 
«© of ten pounds, there ſhall be an affidavit of it; and the ſum 
te for which bail is to be taken, ſhall be marked upon the pro- 
c cefs.” So that, unleſs there be ſuch an affidavit of the debt 
and marking of the proceſs, it is not, as they inſiſted, a caſe 
where ſpecial bail is required by the Court. 'The Court were 
then clear, that this was not a caſe within the 12 Geo. I. c. 29. 
And Mr. Juſtice DE: Nx1son (who was then in court, though 
now abſent) thought the point in queſtion had been ſettled, Tt 
had been determined in Hil. term, 1742. 16 Geo. „ inthis court, 
between Sir George Hamp/in and Serocoid, he ſaid, © That + 
ce defendant cannot reverte an outlawry without gi buch 
& bail as the law requires.“ IT was THEN ADIO. 
This matter being now mentioned again, Ar. Juftice VATEs 
obſerved, that by the 13 Car. 2. ſtat. 2. c. 2. F 4. No ſheriff 
can diſcharge any perſon taken upon a capras uriagatum, with- 
out a ſuperſedeas firſt nad: (the words are & ithout a law- 
cc ful ſuperſedeas firſt had and received for the ſame.“) And 
by 5 Geo. 2. c. 27. & 5. No ſpecial writ nor proc?fs, ſpecially 
expreſſing the cauſe of action, ſnall be iſſued, where the cauſe of 
action (in a ſuperior court) ſhall not amount to 10l. But here 
the capias utlagatum recites a ſpecial original ſpecially ex- 
preſſing the cauſe of action. The Court were very \trongly 
inclined to be of opinion That the ftheriff had acted impro- 
« perly ;” and told his counſel, that the better way would be 
to put in bail: and in order to give opportunity for it, they en- 
larged the rule, and afterwards, the ſheriff undertook to pay 
the debt and coſts. - | 
| In Michaelmas term, 1964, an information was exhibited 
— * "mg againſt Mr. Wilkes, for having publiſhed, and cauſed to be 
Hi. Ter. printed and publiſhed, a /editious and ſcandalous libel (the 
10 Geo. 3. BR. North Briton, No. 45). And ſoon after, another informa- 
4 Bur. 2527. tion was exhibited againſt him, for having printed ani pub- 
liſhed, and cauſed to be printed and publiſhed, an obſcene and 
impious libel (an Eſſay on Woman, &c.) Mr. //kes (who 
was in France) having pleaded “ net guilty,” the trial 
- came on et the appointed time, and proceeded in the uſual 
manner; verdicts were found againſt him, upon both in- 
formations : after which, judgment was duly ſigned againſt 
him, in each cauſe; and writs of capias were awarded and 
iſſved againſt him, as in ordinary caſes of convictions upon 
informations for miſdemeanors. Upon his non-appearance, 
the proceedings were carried on to proclamation and exi- 
gents: and upon his not appearing on the 5th time of being 
ex acted, he was, by the judgment of the coroners of the 


county 
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county of Middleſex, according to the law and cuſtom of the 
realm, eutJawed. On Wedneftay, the 20th of April, 1768 


(being the firſt day of eaſter term, 1768), ſoon aſter the ſit- 


ting of the Court, and before any proceſs had iſſued on this out- 
lawry, Mr. Wilkes voluntary made his pertonal appearance 
in it; accompanied by three or four friends, who probably 
meant to become his bail, in caſe of his being now admitted 
to bail; and the Attorney-general prayed, that he might ſtand 
committed: as he had been convicted of printing and publiſh. 
ing one of theſe libels, and of publiſhing the other; and had 


now avowed himſelf to be the perſon ſo convicted — The 


counſel for Mr. Wilkes oppoſed this, and ſaid, that there 
were ſeveral objections to the out/awwry; and which being 


pointed out, it was prayed, that Mr. W:/kes might be 


admitted to bail. —-Lord MansFIELD: Here are two 
motions made upon the defendant's appearing perſonally in 
court: one, ior committing him; the other, for bailing him. 
I am of opinion againſt bh theſe motions. He ought 
to be . brought in regularly, upon a return of the capias 
by the ſheriff. I have no doubt but that we nit take no- 
tice of him, upon his voluntary appearance as the perſon 
outlawed; and commit or bail him: but we are not abſo- 
lutely bound to do it, without ſome reaſon to excuſe the going 
out of the regular courſe. It the defendant could ſhew that 
the Attorney-general refuſed to take him up and bring him 
into court, in order to prevent his e this advantage; or, 
i the Attorney-general had in fact uſed all methods to take 

im up, and he had coneealed himſelf and abſconded, and 
afterwards had come in thus voluntarily, in order to ſurprixa; 
upon either of theſe, or any other extraordinary ground, we 
ſhould be bound to interpoſe, and overlook the impropriety 
of the defendant's coming, inſtead of being brought, into court. 
But the real cauſe of his irregularity is the ſtrongeſt argu- 
ment why we ſhould at give way to a new mode, liable to 
miſconſtruction, and carrying a bad appearance. It is noto- 
rious, that the defendant has appeared very publicly: 205 
was he not apprehended? The outlawry mult certaivly be 
diſpoſed of, before you can come at any thing ele the judg- 
ment upon the conviction can not, at preſent, be proceeded 


upon.—Y ATES, J. As to the two preſent oppoſite motions, | 


one for committing, the other for bailing the defendant ; the 
ſame anſwer ſerves for both: the Court can take no notice 
« of any thing but what comes judicially before them.“ We 
cannot take cognizance of this matter, in the method in 
which it now comes before us: we cannot take judicial no- 
tice © that this is the perſon convicted or outlawed.” Mr. 
Browne's caſe, in Dyer, 192. is clear and ſtrong, as to the out- 
lawry, And as to committing him upon the convictions, 
mat cannot be done whilſt the owt/azwry is ſubliſting: the out- 


lawry 
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Iawry muſt firſt be diſpoſed of, before we proceed upon the 
convictions. The judgment of outlawry /ufpends all pro- 
ceedings upon them. The judgment on the convictions 
would probably be fine and impriſonment. But it would be 
manifeſt oppreſſion to ſet a fine upon him, when all his effe&; 
ſtand forfeited to the king already : and he is already liahle 
to impriſonment upon the outlawry; from which ke can 
never be free whilft that ſtands in force. There cannot be 


two different judgments for the ſame offence : there cannot 


be judgment of outlawry, and judgment for the miſdemeanor 
likewiſe. In the caſe of the King and Queen againſt Tippen, 
1 I. and M. Salt. 494. the defendant was outlawed upon 
an information for a miſdemeanor, and fined 5oool. It was 
moved, on his behalf, that he could not be fined upon the 
outlawry ; becanſe, in miſdemeanor, the ovtlawry does not 
enure as a conviction for the Hence (as it does in caſes of 
treaſon and felony), but as a conviction of the contempt for 
not anſwering ; whicli contempt is puniſhed by the forteiture 
of his goods and chatteis: and if he muſt be fined now, hc 
mult be fined again, upon the principal judgment. And the 
Frſt (1) was held to be irregular: for, the outlawry in theſe 
caſes is not a conviction; as appears by Fleta, 42. Puamvi: 
« guis pro contumacia et fuga utlagetur, non propter hoc con- 
« victus eff 3 principali.”” And there is a cafe in Bro. 
Abr. title Utlagary,“ pl. 26, where a man was outlawed 
of felony, and taken by a capias utlagatum, and detained in 
the King's-Bench; and divers bills were brought agaiuſt 
him in cuſtody of the marſhal : and the Court would not 
ſuffer it. For, his body, lands, and goods, are the King's; 
and, therefore, the plaintiff can not have the effect of his ſuit 
againſt him before the outlawry: but if he obtains a pardon, 
the plaintiff thall be anſwered. If the defendant, in the pre- 
ſent cafe, had come in by proceſs, his identity would have ap- 


peared. If he had come in 7 record, he might have applied 


to be bailed, either upon the ſtatute of 4, 5 W. and MH. c. 18. 


li that ſtatute can be ſhewn to be applicable to an outlawry 
on a miſdemeanor), or under the 8 power of the Court 


upon the circumſtances of his cafe. But that ſtatute ſeems 
only applicable to civil caſes. I mention thi:, only for the 
conſideration of the counſel, when it ſhall come before the 
Court. By the 5th ſection, the ſheriff may * take ſecurity 
* of the defendant, taken upon a capiar utlagatum, in Caſes 


„ where vail is required, in double the ſum for which bail is 


« required.” But how can the fſheritt, under the directions 


of this ſtatute, take bail in double the ſum, in a criminal calc ? 


9 


(1) Sir James Burreæss ſuſpec's this word /t“ to be an error of ibe 
preſs ; and that it ſhould be © fire,” 3 | 


Dutlawry. 


Hoy can the ſheriff Eπ⁵α, what the fine vil] be? Or, why 
ſhould the ſum of the fine be doubled? The ſtatute ſeems to 
relate only to civil caies, and to mean “ double the debt.“ 
The defendaiit ought, in my opinion, to have come hither in 
a regular way: but as the matter now ſtands, upon this vo- 
luntury appearance, without return of proceſs, or any matter 
of record whatſoever, the Court can neither commit him nor 
bail him. — As TON, J. I think there is but one queſtion; and 


[ ſhall keep to that: It is, © whether he ſhall be committed?“ 


The Attorney-general prays us to commit a man as an our- 
law, againſt whom he himſelf would not iſſue proceſs of 


outlawry ; though there does not appear to be any particular 


circumſtances to prevent his iſſuing ſuch proceſs. The of- 
ficers of the crown might have exerciſed their power by 
proper proceſs: and then he would have been in cuſtody. 
But they have not choſen to do ſo: and he remains as 
much at his liberty, as he was before he came into court. 
The motion to commit him ſeems unneceſſary: and J ſhall 
not, at preſent, take notice of any other queſtion; he not 
being at all in cuſtody. —W1LLEs, J. of the ſame opinion. 
—On Wedneſday, the 27th of April, 1768 (a week after 
the former tranſaction), Mr. Wilkes h1ving this morning ſur- 
rendered himſelf to the ſheriff of Middleſex, upon a capias 
utlagatum, which had been ſince the laſt motion iſſued againſt 
him, and being now in the ſheriff's cuſtody, was brought into 
court by the ſaid ſheriff, upon the return of a habeas corpus 
dire ged to him for that purpoſe. In the mean time Mr. 


Attorney-general had granted his fiat for a writ of error: 


which he did immediately upon receiving an aſſurance that 
Mr. Wilkes was in actual cuſtody upon the capias utlagatum. 
The return to the Habeas corpus being read in court, it ap- 
peared, that the defendant was charged with two outlawries; 
viz. one on each convictios for the reſpective miſdemeanors 
before mentioned. A writ of crror in each cauſe was deli. 
vered into court. The outlawries, and the writs of error and 
the aſſignment of errors, were exactly alike in both cauſes, 
— The material part of the outlawry, on which the queſtion 
turned, was this: The ſheriff returned the writ of exigent 
executed and indorſed as follows“ By virtue of this writ 
eto me directed, at my county court held at the houſe known 
e by the ſign of the Three T uns, in Brook-ſtreet, near Hol- 
porn, in the county of Middleſex, the 12th day of July, in 
« the fourth year of the reign of our preſent Sovereign Lord 
« George the Third now king of Great-Britain, &c. the with- 
« in-named John Willes was the firſt time exacted, and did 
< not appear.” It goes on 1n the ſame manner, ti the quinto 
exaFus, viz. * at my county court held ar the {ame place, the 
« gth day of Auguſt, in the year aforeſaid, the ſaid ahn 
% Wilkes was a {ſecond time exacted, and did not * 
an 
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and fo, in the fame words, only changing the days, to the 
5th incluſive. Therefore, by the judgment of Edward Un. 


freville, eſq. and Thomas Philips, gent. his majeſty's coroners 


of the county of Middleſex, the {aid Jahn Wilkes, according 
to the laws and cuſtoms of this realm, is outlawed. The 
writ of error was allowed. Lord MANnsFIELD then aſkcd 
the Attorney-general, © to what priſon he prayed that the de- 
fendant might be committed?” Mr. Attorney-general in- 
ſwered, © to the mar/hal.'' —Lord MANSFIELD: 1 him be 
committed to the marſhal. It was then moved, that he might 
be admitted to bail(1). But, the Court declining to bail him 
without the conſent of the Attorney-general as proſecuting for 
the crown, he was committed to the marſhal. 

His counſel then moved for a rule to bring him up to- 
morrow, to aſſign errors; which was granted. — There were 
two rules. The former was this: © the defendant being 


brought here into court, in cuſtody of the ſheriff of the 


& county of Middleſex, by virtue of a writ of capius utlagatum; 
© IT Is ORDERED, upon the motion of Mr. Attorney-ge- 


dc neral, that the ſaid defendant be now committed to the cuſ- 


& tody of the marſhal of the marſhalſea of this court, to bc 
4e by him kept in ſafe cuſtody until he ſhall be from thence 
« diſcharged by due courſe of law. And the ſaid defendan 
* now here in court producing a writ of error, and praying 
« oyer of the record, IT is ORDERED, by this Court, that the 


& ſaid writ of error be allowed. On the motion of Mr. At- 


“ torney-general.” The other rule, That the marſhal or 
& his deputy bring the defendant up to-morrow, to aſſign er- 
 rors,”” was a diſtinct rule; and was taken upon the motion 
of one of the defendant's counſel, On Wedneſday the 4th 
of May, 1768 (a week after making the laſt mentioned 
rule), the defendant having aſſigned errors upon the record of 
the outlawry, and the crown having joined in error; (all 
which was, by conſent on both ſides, privately tranſacted 
between the agents, without actually bringing Mr. Wilkes 
into court); Mr. Davenport moved to make tho joinder in 
error a concilium: and Saturday next was agreed upon as the 
day on which it was to be argued, . 

Accordingly, on Saturday the 7th of May, 1768, it was 
argued. The great and capital error that was inſiſted upon, 
was, the inſufficiency of the return in not ſhewing that the defend- 
ent had been five times exated from county-court to county-court, 
till he avas out-lawwed, as the law directs, and the writ requires. 
It was argued, that this ought to appear certainly and precitely 
upon the ſheriff's return; that outlawries are odious; and that 
the Court will intend nothing in ſupport of ſo cruel a pro— 
ceeding, but, on the ontrury, liſten to the leaſt objection of 


CCA 
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(1) Jide vol. I. 740. 
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error in it. And here, the firſt exaction does not appear to 
have been made in the county of Middleſex ; nor any of the 
ſublequent ones, which are ſaid to have been at the ſame 
place with the firſt, The words, “ zear Holborn, in the 
county of Middleſex,“ do not import its being in the county. 
Beſides, the time and place of the 2d, 2d, 4th, and 5th ex- 
actions ought to have been particularly ſpecificd and de- 
ſcribed; and not by reference only to the firſt. Moreover, 
the ſheriff ought to have ſtated the proclamations explicitly 
and particularly, and the particular manner and circum- 
ſtances of them. It was alſo made a queſtion, © Whether an 


« outlawry lieg upon an information 2” —THE COURT took 


time to conſider. —Afﬀerwards it was moved for a rule to 
bring the defendant up in order to be bailed. And it was 
urged, that there were two grounds of impriſonment; one, for 
ſecurity; the other, for puniſhment. That the former failed in 
tae preſent caſe ; becauſe Mr. Wilkes had always voluntarily 
ſurrendered : the latter failed, becauſe it was premature; for, 
the caſe was not yet ripe for judgment upon the conviction; 
and the validity of the outlawry was at preſent doubtful.— 
Lord MANSFIELD aſked, © whether notice had been given to 


« the Attorney-general of this motion?“ and being anſwered 


in che negative, Lord MaxsFiELD—However, it can't pre- 
vai; becauſe the defendant is in cuſtody after conviction: which 
is a cuitody in execution. It is not a cuſtody for ſecurity 
only; but goes in part of the puniſhment, and will be taken 
imo conſideration, upon the final judgment: and fo we told 
you before, ante, vol. I. p. 740. A defendant in execution 
upon an outlawry after conviction of a miſdemeanor, in 
crown proſecutions, cannot be admitted to bail evithaut the 
conſent of the Attorney-general. If the Court had been of 
opinion, upon the laſt argument, to reverſe the cutlaxury, yet 
the defendant muſt have continued in cuſtody i !he convice 
tim. Errors upon outlawries have ſeldom been ſolemnly 
argued, This writ of error has been folemnly and exceed- 
ingly well argued; and the matter deferves to be ſeriouſſy 
contidered. What is determined upon ſolemn argument eſta- 
bliſhes the law, and makes a precedent tor future caſes: 
which is not che caſe of queſtions agreed by conſent of par- 
ties, or never litigated. This will be a precedent, —The-Court, 
in all caſes (without regarding who is the particular defend- 
ant), leans to the reverſal of outlawries ; becauſe the puniſh- 
ment of the outlawry is often greater than the puniſhment of 
the offence itſelf. Here, the defendant had the merit of com- 
ing in voluntary; not being brought in by proceſs and in 
cuttody. But the Court cannot make errors; nor re verſe for 
errors which do ns! exiſt, or which they caunot ſee: they muſt 
be ſatisfied that there are errors. If the Court had been ſa- 
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tisfied on any one error aſſigned, they would have reverſed 
the outlawry for that error. We did, ſeveral of us, when we 
came into court, ſeem to think that the vant of proclamations 
was a flaw: but my brother Y aTEs, doubted « whether pro- 
cc clamations were at all neceſſary in ſuch a proceeding as this.“ 
I wiſh that the precedents and acts of parliament may be 
looked into, to fee © whether proceſs of outlawry will lie upon 
&« informations for miſdemeanors ;** as well as to fee “ whether 
& proclamations are neceſſary or not, upon proceſs of outlawry 
&« after conviftions for miſdemeanors.” I deſire that the coun- 
ſel will apply themſelves to ſearch into this point, “ whether 
* proceſs of outlawry will at all lie upon informations for 
* miſdemeanors.” — Mr. Juſtice Y aTEs thought, that what 
was ſaid by the Court upon the former argument, ante, vol. I. 
p- 740, would have been ſufficient to have ſpared the preſent 
motion. To bail him upon the mere affignment of errors, 
would be prejudging upon the errors: it would preſuppgſe & that 
« they were fatal.” He is at preſent in execution; and cannot 
be taken out of .execution, without the conſent of the Attor- 
ney-general on behalf of the crown. But ſince this matter is 
again brought upon the tapis, it gives me an opportunity of 
ſuggeſting my own doubts. VF proclamations are neceſſary, 
J thould think this return to be clearly bad: but if pro- 
clamations are not neceſſary, it is then immaterial when, or 
where, or how they were made. As to what has bcen ſaid 
about the expreſſion, © ar my county-court,” not being de- 
terminate, becauſe he might be ſheriff of 2 counties, 
there were two authorities which either were not men- 
tioned at the bar, or (at leaſt) were not fully ſtated. 
One of them is 1 Yentris, 108, where an outlawry was re- 
verſed, for that the proclamations were returned to be © ad 
% comitatum meum tent. apt fuch a place in comp. predit ; 
and not ſaid, © pro comitatn :** for, anciently one ſheriff had 
two or three counties, and might hold the court in one county 
for another. The other of thefe caſes is in 2 Roll's Re- 
ports, 52, Robert Alder's caſe; who was outlawed for murder: 
and it was moved tor error, that the ſheriff returned“ ad 
« commtatum intim tentum apt D. in le county de Northumber- 
and; and did not ſay, “ comitat. meum Northumbrie ten- 
& Zim, Fc.” And this was holden to be error, by the Court; 
according to the caſe in 6 H. 4. where it is returned © ad com. 
* meum Somer/ett tentum.”” And therefore it was holden er- 
roneous: for, one may be ſheriff of Surrey and Suſſex, and 
alſo of Huntingdonſhire and Cambridgethire. But this is 
not poſſible in the caſe of the ſheriff of Middleſex. The 
ſheriffs of London have been immemorially the ſheriff of 
Midclefex : therefore, he could not have two counties. But 
I ſhould always incliae to favour errors aſſigned in outlawry; 
becauſe it is more juſt and right, that judgment ſhould be 
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iven upon the conviction for the ge. Therefore, my 
Tok being againſt the errors aſſigned, J ſhould be unwilling 
that more regard ſhould be paid to it, than it ſhall appear 
ſtrictly to deſerve: and I would not have propoſed it, if I 
had not thought 1t incumbent upon me to communicate it, 
fince it has occurred to me, and ſeems to me to have more 
weight than, perhaps, it might appear to others to have. 
But my Lord's doubt is a very material one, “ whether the 
« offence, charged in the information, is /uch a crime as will 
« warrant an outlawry.”” The 18 Ed. 3. ſtat. 1. c. 1. vid. 
alſo, ſtat. 2. c. 5. has negative words in it, in the printed egi- 
tion of the ſtatutes; though it 1s ſaid not to be ſo in the par- 
liament-roll. At common-law, outlawry lies only for tiea- 
ſon and felony, as I apprehend : therefore, the Court would 
be glad of hearing the arguments at the bar, to aſſiſt their 
enquiry in this doubt. As rox, J. The opinion of the world 
ought not to weigh at all with the Court in forming their 
opinion upon the validity of the errors aſſigned upon this 
outlawry. If one flat deciſive objection had clearly appeared, 


the Court would have immediately given their opinion, upon 


the firſt argument. I was not ſatished, myſelf, that the 12ins7r 
objections had ſufficient force in them: and us to the greater 
ones, the counſel for the defendant ſeemed to me to be too 
ſanguine, and too much attached to their own opinions, 
when they declined the offer of a further argument, when 
the Court-wiſhed to be further informed by hearing it argued 
again. But this doubt, winch my lord has mentioned, © whe- 
« ther proceſs of outlawry will lie for the crimes charged in 
« theſe informations,“ is a very material one, and ought to 
be well conſidered. It may be nec-liiry to look into Zrafon 
and other books; and the ſtatutes of 18 E. 3. ſt. I. c. 1. and 
ſt. 2. c. 5. and 1 E. 1. c. 20. and a cafe in the year-book' of 
35 H. 6. fol. 6. pl. g. that proceſs of ontlawry did not lie; 
« becauſe the action was not ſor a tort ſuprofed to be done 
vi et arms.” It may be a doubt « whether proceſs of out- 
„lawry lies on informations of this Kind, for offences which 
« though ex preſſed to be done vi & arinis, and are nt really 
« done with afual force.“ The 18 Ed. 3. ſtut. 2. c. 5. lays, 
that no exigent ſhall go, where a man is indicted of treſ= 
« paſs, if it be not againſt the peace, or of things contained 
„in 18 Ed. 3. ſtat. 1.” And though the words © emy des 
autres, are not to be found in the parliament-roll, yet chey 
are in ſeveral manuſcript copies. Theſe things deſerve to be 
maturely conſidered. It is proper alfo to enquire into the 
practice and precedents; and to fee Whether they have been 
uniform and concomitant. Treſpaſſes in parks may be effec- 
tually done, without actual force, The Court will not keep 
back their opinion, without having ſufficient ground for doubt- 
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ing, and a neceſſity of taking time to ſatisfy their doubts: on 
the other hand, they will not give their opinions over-haſtily 
and prematurely, merely to gratify the humours or paſſions of 
mankind. WILL Es, J. concurred. On W edneſday the 8th 
of June, 1768 (being the ſixth day of Trinity term, 8 Geo. 3.) 
Mr. Attorney-general, and other counſel for the crown, were 
further heard. But the counſel for the defendant reſted their 
caſe upon the former argument. AND LORD \iANSFIELD 


_ expreſſed himſelf as follows: I think I am now thoroughly 


maſter of a ſubject which I am not at all aſhamed to ſay [ 
knew very little of before : and I never give a judicial opinion 
upon any point, until I think I am maſter of every material 
argument and authority relative to it. It is not only a juſtice 
due to the crown and the party, in every criminal cauſe where 


doubts ariſe, to weigh well the grounds and reaſons of the judg- 


ment; but it is of great conſequence to explain them with 
accuracy and preciſion, in open court; eſpecially if the queſ- 
tions be of a general tendency, and upon topics never before 
fully confidered and ſettled ; that the criminal law of the and 
may be certain and known. —OUTLAWRY is a very important 


part of that law. Yet it is no wonder, that the forms and 


method of proceeding are fo little attended to, and ſo little un- 
derſtood: for, this is perhaps the firſt occaſion where any queſ- 
tion of law, upon a writ of error to reverſe an outlawry in a 


criminal Cafe, ever underwent a ſerious litigation.—Qutlawry, 


in civil actions, is conſidered as in the nature of civil proceſs, 
to con pel an appearance to the ſuit; or, if after judgment, to 
procure ſatisfaction. 'I he forfeiture, though nominally to the 
king, yet in truth goes to the plaintiff, towards payment of his 
demand. If the outlaw appears, pays all the coſts, puts in 
ſufficient bail, and does every thing he can to put the plaintiff 
in as good a condition as he would have been in originally; 
or if, after judgment, the outlaw pays the debt and coſts; the 
Court reverſes the outlawry upon motion, without any writ of 
error. The form of the reverſal always is, © For the errors 
& a/jigned, and other errors appearing upon the record: al- 
though there is, in truth, ½ error at all. Flight in criminal 
caſes, is itſelf a crime. If an innocent man flies for treaſon or 
telony, he forfei;s all his goods and chattels. Outlawry, in a 
capital caſe, is as a conviction for the crime: and many men, 
who never were tried, have been executed upon the outlawry. 
In miſdemeanors, outlawry is generally a more ſevere puniſh- 
ment than would be inflicted tor the crime of which the out- 
law itands accuſed or convicted. It is a forfeiture of his goods 
and chattels, and all the profits of his real eſtate ; and perpe- 
tual in priſonment, with many incapacities. If it is erroneous, 
it cannot be reverſed without a writ of error. Till the 3d of 
Queen 4, a writ of error in any criminal caſe was held ” 
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be merely ex gratia. Lord-keeper lays it down (1) « that a 
« writ of error, in a criminal matter, was ex gratia regis, in all 
c caſes;”” and ſaid( 2) & he had a collection of ſeveral caſes out 
« of the old books of the law, that were given him by Lord 
Chief Juſtice Hales, which ſhew that writs of error, in cri- 
« minal caſes, are nt grantable ex debit puſtitie, but ex gratia 
« regis: and in ſuch a caſe, a man ought to make application 
« to the king; and he will then refer it to his counſe]; and if 
« they certity that there is error, the king will not deny a writ 
« of error.“ It never was granted, except when the king, 
from juſtice, where there really was error, or from favour, 
though there was no error, was vi//ing the outiawry ſhould 
be reverſed. After a writ of error granted, the attorney-ge- 
neral never made any oppotition: becauſe, either he had certi- 
hed & there was error, and then he could not argue againſt 
his own certificate; or the crown meant to ſhew favour, and 
then he had orders not to oppoſe. The king, who alone 
was concerned as the proſecutor, and who had tie abſolute 
power of pardon, being evilling that the outiawry ſhould be 
reverſed, this Court reverſed upon very ſlight and trivial objec= 
tions, which could not have prevailed if any oppoſition had 
been made, or if the precedent had been of conſequence. The 
form of reverſal, &“ for the errors aſſigned and other errors ap- 
pearing upon record, delivered the Court from the neceſſity 
of /pecifying any; and they might think themſelves well war- 
ranted to reverſe, upon the zacite or expreſs conſent of the 
king, where he alone was concerned to oppoſe; though there 
really was no error at all: and, as the king had the power to 
refuſe a writ of error, the precedent was of 19 conſequence. But 
in the Ai/e/bury caſe, the zd of Queen Ann, ten of the judges 
were of opinion, & that in a// cales, under treaſon and felony, 
da writ of error was nat merely of grace, but ought to be 
„granted. Price and Smith were of a contrary opinion, 
« that a writ of error was of grace only, in ALL criminal caſes.” 
The ten did not mean “ that it was a writ fc ˙e; but that, 
« where there was probable error, it ought not to be denied.” It 
cannot iſſue %%, without a fiat from the attorney-general 
who always examines. whether it be ſought merely for delay, 
or upon a probable error. In the cafe of the Xing againſt Ear- 
»ury, g Geo. 1. the opinion of tne Court was taxen, before the 
attornev-general granted his fiat for a writ of error. In the 
preſent caſe, the atto; ney=general refuſed his fiat, while the 
detendant was out of cuitody, This opinion, in the 3d of 
Queen Ann, has made a great alteration as to outlawries in 
criminal cafes under treaſon and felony, In a miſdemeanor, if 
there be probable cauſe, it ought not to be denied: this Court 
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would erder the attorney-general to grant his hats. But be the 
error ever fo manifeſt inzreaſon or felony, the king's - pleaſure 
to deny the writ is conclufrve. Lord Muſterry, the fon and 
heir of the Earl of Clanc/arty, petitioned for a writ of error, 
to reverie his father's outlawry, becauſe his father was a pri. 
ſoner in the Lower of London during the whole time of the 
procecdings againſt him. The fact was verified beyond doubt, 
by entries from the books of the tower, and by the affidavit of 
the Duchaſs of Marlborough. The Lord Chief Juſtice /7"les, 
then attorney- general, reported the writ to be merely of grace: 
and, upon political reafons, it was abſolutely refuſed; and the 
outlawry ſtands. A writ of error being as a matter of right, 
where there is error in the outlawry; ſince the 3d of Qucen 
Ann, in all crimes under treaſon and felony, © WHAT 15 an 
& error” became an impertant queſtion: which was of uo conſe- 
quence before. Since that time, this Court has not given way 
to trivial objections, though admitted by the attorney-general. 
In 1708, Lord Cin was brought into this court upon an 


outlawry tor high-treaſon: and upon the prayer of the ſolicitor- 


general (there being then no attorney-general), a rule was 
made for-his execution. He was reprieved, from time to time, 
till his death. His grandſon and heir, from the grace and fa- 
vour of King George the Firſt, obtained a writ of error. Sir 
Philip Yorke, then attorney-general, came into court, and faid 
he had a ſign manual & to confefs the errors, and conſent to the 
c reverſal.” The Court told him, © his confeſſing an error in 
ca, would not Co: THEY M judge it to be an error; and 
« their judgment would be a precedent. But the plaintiff in 
* error might aſſign an error in fa; which, by proper au- 


I thority, he might confels.” Accordingly, the plaintiff aſ- 


ſigned an error in fact, viz. “ that the place of his grandfa- 
e ther's reſidence was in the county of Northampton; whereas 
ce he had been outlawed in London.” The attorney-generat 
confeſſed the fact: whereupon, the outlawry was reverſed, 
Hil. 13 Ges. 1. SINCE the zd of Queen Ann, no queſtion 
of Jaw has been /itizated, upon a writ of error to reverſe an 
outlawry; no criminal outlawry has been reverſed upon a tri- 
vial objection: no caſe, tince that time, has been found, of 
either kind, O AW is an eſſential part of the criminal 
law. Ihe rules and method of procceding are wiſely calcu- 
lated, to prevent iznorance and ſurprize. The conſequences 
are made ſeverc, becauſe the offence is heinous ; and it imports 
the ſtate, that no man ſhould fly from the laws and juſtice of 
his country. This Court is bound to pronounce the law as 
they think it is; always Ieaning to the favourable ſide, where 
they doubt: for, fo lays the law. It is as much a breach of 
duty to reverſe a good, as it would be to affirm a bad outlawry. 
The miſchief goes farther than an uncighteous ſentence in the 
particular caſe. For, to reverſe without an error, is to _ 
tial 
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that part of the law. And, therefore, criminal outlawries are 
not to be reverſed of courſe: an error muſt be found. From 
the materials with which I have been furniſhed, I think myſelf 
ſufficiently inſtructed, to form an opinion: and I will declare 
the grounds and reaſons of that opinion which | have formed. 
There are two ſorts of error which have been aſſigned and 
argued: 1{t, The firſt fort are errors which give riſe to que/= 
tions of Iaavy and to real arguments. 2dly, The ſecond are cri- 
ticiſms, upon words and Hyllables in the return.-—Of the firſt 
ſort, two are aſſigned: 1it, That there is no /uZJicient informa- 
lion filed or exhibited againſt the defendant, whereon to ground 
the proceſs of outlawry. 2dly, That no public proclamation hat- 


ſoever is mentioned to have been made at any open court, or 


at any general quarter- ſeſſions of the peace whatſoever; or 
at the doors of any pariſh-church where the ſaid defendant was 
an inhabitant; according to the exigency of the ſaid writ of ca- 
pas cum proclamatione. UNDER THE FIRST ERROR ASSIGNED, 
three objections were taken: iſt, THAT THE INFORMATION 
IS BY THE SOLICITOR -GENERAL, AND NOT THE ATTOR= 
NEY-GENERAL=-{ but this vas over-ruled vide, vol III. p. 787). 
2dly, That an outlawry does ut lie upon an information. Zdly, 
That though it may lie upon an information, yet it does not 
lie for ſuch au offence as is proſecuted in either of „he caſes, 
As To THE SECOND OBJECTION, under the firſt error aſ- 
ſigned, & that an cutlawry does not lie upon an information.” 
The counſel for the defendant ſupported this objection, tvs 
ways: Firft, they ſaid, the books were filent on this head: and 
the fatute of additions mentions only, that © in original writs 
« of perſonal actions, appeals, and indifments, in which the 
« exigent ſhall be rewarded, &c. &c.“ vide 1 H. 5. c. 5 ſ. I. 
But an information is not therein mentioned. Secondly, they 
laid, that from the nature of the proceſs in an info mation, the 
exigent qvas not awwardable. For, the proceeding by informa- 


tion in this court is ſimilar to the ſtar-chainber precedents : | 


and in ſuch proceedings, they did not award a capias, but a 
ſubpena. That here, the antecedent proceſs is by ſummons of 
attachment, not by capias: and conſequently, if there 1s no 
capias to introduce the proceſs of exigent, it can not lie in this 
caſe, Serjeant GHun admitted, as a point beyond all doubt, 
that informations of this kind were competent, in this court, 
at the cammon-lusu. No lawyer ever doubted of it: no 
lawyer would ſeriouily argue againſt it. So that Sir Bartho- 
{zmeru $howwer had no opportunity to deliver the argument he 
has printed (1). Informations here, neither derive their being, 
nor the form of proceeding upon them, from the ſtar-chamberz 
but from the common-law of the land, and the uſage and prac- 
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(1) 1 Sober, 1ob. Rex v. Berchet et al. Prynn's caſe, 5 Mod. 459. 
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tice of this Court where they are exhibited. Although infor. 
mations are not mentioned in the ſtatute of additions, yet the 
ſame requiſites of certainty and preciſion muſt be in an infor- 
mation, as in an indictment(1). Preſentment is not mentioned 
in this ſtatute. And yet. on a preſentment b-tore the coroner, 
that French was felo de ſe”* (which was certified into the King's 
Bench), © and that certain of French's goods were in the pol. 
« ſeffion of J. S.“ proceſs was iſſued againſt F. S. until he 
was outlawed. And upon error brought, “ for that there was 
not any addition given to the {aid J. S. in the preſentment 
“ upon which he was outlawed,” it was at firſt douhted, 
'« whether upon that preſentment proceſs of outlawry did lie :” 
and Tve, clerk of the crown-office, ſaid to the Court, “ that 
« ſuch proceſs, in ſuch caſe, did lie; and that he could ſhew 
„ ve. hundred precedents of it.” And, ſecondly, it was 
moves © if this outlawry ought to be reverſed for datt of 
* aidivion.”” But it was agreed by the whole Court, tha!, as 
to this purpoſe, the preſentment Mould be accounted in law as 
an indictment( 2). '4o an information, in nature of a gu «care 
ranto, to ſhew by what authority the defendant claimed to be 
a bu:geſs of Grampound, the defendant pleaded in «batement, 
for want of proper addition; the information ſtyling him la- 
« bourcr,” whereas he was clothier: and this plea was 
t be ſet afide, on the ground “ that an addition was not ne— 
« ccflary.” The Court refuſed to ſet it aſide on that grou::d: 
but they found another, the want of a proper affidavit to verily 
the plea(3). There ſcems as good ground to ſay, upon the 
foot of precedents and conſtruction of the ſtatute of additions, 
that proceſs of outlawry let, and addition is requifite iu an 
ce mnforma'ion,”” as in the prefentment in French's calc. © As to 
the other argument, from the nature of the proces, there was 
no authority or precedent cited or produced, to prove the atier- 
tion. On the contrary, there are many precedents where the 


_ proceſs Was by copas, and the exigent followed: ſome, as in 


the preſent caſe; though moſt are before conviction. But, 
« that a capias diet lie. in proceſs upon theſe informations,“ I 
take to be as old as their exiſtence, If not, how could there 
have been ſuch a number of outlawries upon informations; 
and ſome, of ancient date? Al} .theſe records are ſo many 
authorities to ſupport this proceſs; which are not, after fo 
great a length of unqueſtioned uſage, to be now impeached, 5 
Med. 463, 464. And it is obſervable, on the 18 Edo. 2. ſt. 1. 
that it not only clearly relates to a proce-ding before judgment; 
but it gives the exigent, if the party is not brought in on an 
attachment or diſtreſs, However, there is no need to reſort to 


(1) 1 Hawkins, P. C. 260, 261. 
(2) French's caſe, Mich. 26 Lis, 2 Leonard, 200. 
(3) The Ng v. Pardew, H. 15 C. 2. 1741. | 
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that kind of reaſoning; when «ſage ſupports the capias, in the 


preſent cafe, as the common proceſs upon theſe occaſions. 
As To THE THIRD OBJECTION, under the firſt error aſ- 
ſigned, © That outlagury does not lie, from the nature of the gf 
« /2nce.”” This objection was lightly touched by Mr. Sei jeant 
Gln; but ſtruck us, at firſt, as a point nt to be conlidered: 
and | mentioned to the bar, “ that it might be proper to look 
« into it.” The doubt was, «© Whether the offence, charged 
« jn either of theſe informations, was ſuch as rendered the 
« perſon accuſed of ſuch crime liable to the proceſs of outlaw- 


« ry, either at common-law or by any /latute ? In Cote, Little- + 


ten, 128. it is ſaid, © that in the reign of King Alfred, and till 
« good while after the conqueſt, no man could be outlawed 
« but for tclony; the puniſhment whereof was death: but 
« after, in Braclon's time. and ſomewhat before, proceſs of out- 
« lawry was ordained to lie in all actions that were quare vi ef 
« arms, Which Bracton calls delidda, for there the king ſhall 
« have a fine.” Ihe 18 qv. 2. ſtat. 1. declares the caſes 
and offences for which the exigent ſhall be awarded, if the 


party can not be found or brought in by attachment or diſtreſs; 


and not againſt any other, Alſo the 18 Zdwv. 3. ſt 2. c. 5. 
ſays, „no exigent ſhal! from henceforth go out, where a man 


«is indicted of treſpaſs; unleſs it be againſt the peace, or of 


things which be contained in the declaration made in that 
« caſe at the laſt parliament.“ But, upon full conſideration, [ 
am very well {atisfied that the counſel tor the defendant judged 
right in laying no ſtrets upon this objection. The offences 
laid in theſe informations, and the proceedings upon them, are 


at the common-law. The fatutes Living proces of outlawry 


in certain cafes, and reſtricting its iſſuing in others but under 
certain circumſtances, do not affect the preſent queſtion: the 
proceſs is warranted, in the preſent caſe, by the common-law, 
or not at all. Afual force or violence does not appear to be 
the criterion vpon which the proceſs of outlawry was founde 

The greatneſs of the. crime, and the [everity of the puniſhment, 
ſeem to be the material circumſtances originally attended to, in 
founding this proceſs; according to the paſſage I have juſt 
cited from Coke, as to the earlieſt times: for, felony does not 
imply or convey the idea of actual outrage; grand Jarceny 
being in its defimtion, as well as practice, different. And Haw- 
Ls confirms this notion, by ſaying, © that this proceſs pro- 
« bably lay for a (2 Hari, P. C. l. 2. c. 27. p. 302.) higher 
nature than treſpaſs vi et armig. The extenſion of this pro- 


ceſs is ſuppoſed by Lord Cote, in the paſſage I quoted (and 


what, he fays, is repeated, without examination, by a variety 
of authors), to have been ſomewhat before Bractou's time. 
The ettabliſhing that period, for a ſuppoſed ordinance con- 
cerning outlawries, ſtrongly authenticates the teſtimony of 
that cotemporary writer, touching the caſes in which, and bee 
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what circumſtances this proceſs lay. Lord Cale ſaw, that it 
was impoſſible to fay “ that outlawry did not lie for any crime 
cc under fclony:”” univerſal practice ſhewed the contrary. $9 
he ſuppoſes a politive ſtatute made about Brachon's time.— 
There docs not appear any particular ordinance for exten ing 
this proceſs: and there is no authority for the ſuppoſition. But 
Brafton (who wrote in the reign of Henry the 34.; fays (lib. 
3. p. 127.b) © that it lay in omui tranſgrefſione que fit ctra 
« pacem;”” and afterwards, “ pro omni tranſereſſione, licet mi- 
« nind, ub: quis ad parem Domini Regis wocatus, wenire re- 
ce cuſaverit, et hoc proprer cantumaciam.“ That this neceſſary 
ingredient “ c572tra pacen,” did not mean poſitive force in the 
committing of the oitence, appears from the reaſon given why 
it lay for felony, 2 Ro. Abr. 855. © Outlawry lay for felony; 
& becauſe it was contra pace.“ For, that could not mean (as 
J have already ſaid) more than its being an offence in its na- 
ture againſt the laws of ſociety, and a difturbance of that good 
order and government which kęcps a ſtate in unity and peace, 
The crime of /arcery, in its very nature, is ſecret and fraudu— 
lent, unleſs it be done with open violence; and then it is dif- 
tinguithed by the aggravated name of robbery. Belides, in the 
cafe of writs guare wi et 4rmis (in which caſes this procels is 
given), it is acknowledged to be on account of the /ppoyed, 
not the actual force. And ſo is the ſime place in 2 Rel. Abr. 
805. and the 35 H. C. 6. *andb, and many other books. In 
fact, therefore, it appears from Bracton, © that every offence 
& committed again? the peace ſubjected the delinquent to the 
« procels of outlawry.” And the cafes thew, that the peace 
of the king is broke by diſorders without force. And, indeed, 
fome of the greateſt crimes are without force. If force was 
the criterion on which this proceſs of exigent was founded at 
common-law, why was that proc-fs given by the 18 #9. 3. 
ſt. 1. in the caſe of rigs, Sc? Or what occaſion had there 
been for the ſubſequent ſtatute of 18 Fd. 3. it. 2. c. 5, to 
fay, „from henceforth, it ſhall not iſſue in treſpaſs, wnle/5 it 75 
« againſ} the peace,” it the practice had not been, upon indict- 
ments, th:ugh net ſ alleged, for proceſs of exigent to iſſue ? 
And that ſeems to be the true reaſon of the laſt reſtrictive ſta- 
tute. I do not find it ever was denied, but that upon a pre— 
ſentment or indictment for the king, procets of outlawry lay: 
and fo it is expreſsly faid to be agreed, in Broke, title “ Exi- 
« rent;” which cites 8 Hen, 6. vide Bro. Abr. title Exigent 
and Capias, pl. 29, and title Proceſs, pl. 16. But a number of 
outlavrics have been found, in crimes laid to be contra pacem, 
evithout vi of ir and which could not be committed with 
force; and this error never aſſigned: which, alone, is deciſive. 
[ think, Mir. Attorney-general produced one as far back as 
| the 5th of Edwnrd the 4th. — The sEcoxD error aſſigned is 
as to the PRocLAMATIONS. The return ſays: I have 
| & cauted 
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& cauſed public proclamation to be made, in manner and form 
« os I am within commanded.” This is certainly 2% looſe > the 
proclamations are not ſuſnciently ſet out, for the Court to judge 
whether they were properly made or not. I thought this error 
fatal : but Mr. Thurizzv ſatished me © that it was wmecefſary 
« to make ANY proclamation at all.“ The flatutes which re- 
quire proclamations do not extend to this cafe : and they are 


not required by the common-law. Indeed, this error was in a 


manner dropped and given up by Serjeant GH,; upon his re- 
ply: he did not contend “ that they were neceſſary.“ The 
preſent record, drawn in the crown-office, and ſettled by the 
king's counſel, ſhews under what obſcurity and perplexity this 
matter lies: the reſult of ignorance in the practiſers; and 
productive of a ſhameful confuſion in the precedents of the 
office, They have not diſtinguithed between cui and criminal 
outlawries: they have not diſtinguithed between the manner 
of proceeding to outlaw in criminal! caſes, before and. after con- 
viction. All is jumbled together: whatever is required in 
any caſe, they have applied to 4. Circumſtances are unne- 
ceſſarily required, and defectively returned; becauſe, foriner 
miſtakes are copied as precedents, with ut examination. But, 
as the proclamations, in e cale, were nugatory and ſuper- 
fluous, the imperfection of the return is of no conſequence: 
it is no error. Of the sECOND soR of errors, critical 
and verbal; two are aſſigned: iſt. For that it is not ſhewn, 
nor does it appear by the return of the ſheriff of Middleſex, 
& that the defendant was a firſt, ſecond, third, fourth, and 
& fifth time exacted at the cormy-court of the county of Mid- 
& dleſex; as, by tlie law of the land, he ought to have been, 
« before he was outlawed.” UnrnnDrr this error thus aſ- 
ſigned, two objections were made: as to the {7/7 exattion ; 
and as to the ſubſequent. Firſt, As to the %%% he return 
is by two men, ſheriff of Middleſe:: © at my county court, 
held, &c. So that two men, making one officer, that is, 
ſheriff of the county of Middleſex, ſay, © at my court, held in 
the county of Middleſex.” Jo raiſe a doubt, it is neceſ- 
ſary to go out of the record, into hiſtory and law. We know 
from thence, that the ſame man might be ſheriff of 72vo coun- 


ties. Till the 13th of Zlizab-th, one peifon was ſheriff of 


Somerſet and Dorſetſhire; and ſo of Suſſex and Surrey; of Ox- 
ford and Berks; of Nottingham and Leiceſterſhire: and to 
this day, the ſame perſon is ſheriff of Cambridge and Hunting- 
donſhire. Such a ſheriff might, by law, hold in either the 
county-court of the other. © Hen. 7. 15.) In the cafe of the 
ſheriff of Somerſet, who was then alſo ſheriff of Dorſetſhire, 
my court, in the county of Somerſet, was adjudged uncer- 
tain. 11 Hen. 7. Io. a in alike cafe, Rede, Fairfax, and Huſſey, 
inclined to think it certain enough; and adjourned the conſi- 


deration, But here it is impollible to raile a doubt: unleſs the 
8 | ſheriff 
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ſheriff of Middleſex may hold the court of anther county in 
Middleſex, & at my county-court,“ can only be the county- 
court of Middleſex. Two men, ſheriff of Middleſex, never 
were nor could be her; of any other county. The error is 
not aſſigned, for want of any technical form of words ; but 
e that it is not {hewn, nor does it appear by the return:” 
whereas, I am of opinion it ic ſhewn, and des appear by the 
return, that the county-court was of Middleſex, and could not 
poſiibly be the court of any other county.—Secondly, As to 
the /ub/equent exactions, the objection is, © that it is not ſewn, 
% nor does it appear, where the court was. held, at which he 
« was exacted. The return, having ſpecified the place where 
the court was held, at which he was f6rit exacted, ſtat-s ſe- 
verally the ſubſequent exactions, & at my court, held at the fame 
& hace. So that the whole doubt is, © whether the ſame place 
ce jncludes the deſcrintion of the place referred to?“ which 
can not be a doubt, in any language of the world. For, in 
truth, the doubt can be no other than, „whether the fame place 
% means the /ame place, that is, the place before deſcribed.” — 
SECOND critical error. The only other error aſſigned and 
argued, is, “It is no where expreſsly thewn, that the place 
« called Brook-ſtreet, where the ſeveral county-courts are ſup- 
„ poſed to have been held, is in the county of Middleſex.” 
The return fays, “at the houſe known by the ſign of the 
« Three TI uns, in Brook-ſtreet, near Holborn, in the county 
& of Middleſex.” I he counſel for the defendant contend, that 
the true conſtruction ought to be, to apply © in the county 
« of Middleſ x,“ to Holborn, and vt to Brook-ſtreet; and to 
make a „op, at Brook-ſtreet. It is impoſſible for me to doubt 
whether “ zeor Holborn,“ is not part of the deſcription of 
Brook-ſtreet. It could be added for no other reaſon: it could 
anſwer no end, to ſay, „near Holborn ;” but as part of the 
name or deſcription of this Brook- ſtreet, in contradiſtin&tion 
to ſome. other Brook-ſtreet. It is immaterial, what county 
Holborn is in: but the ſheriff was bound to ſhew that Brook- 
ſtreet was in Middleſex. There is no /aw in this: it is a 
queſtion of conſtruction. Ali men can judge of it; and would 
treat with contempt the judgment of this ſovereign court, if it 
could be founded upon fo pitiful a prevarication. It is not 
permitted to me to fay, © | doubt of the conſtruction,” e 
I do doubt; how much ſoever I may 4vi/h that this outlawry 
fhould not ftand. I am of opinion, that according to the letter, 
ſenſe, and grammatical confiruction of the ſentence, the Court 
was held in © Brook-ſtreet, neai Holborn;'' and that & Brook- 
ce ſtreet, near Holborn,“' lies in the county of Middleſex: and 
I am perſuaded, there is no man who can think otherwiſe.— 
Theſe are the errors which have been objefted: and this the 
manner and form in which they are aſſigned. For the reaſons I 
have given, I cannot allow any of them. It was our duty, as 
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well as our inclination, ſedulouſiy to conſider whether upon Ax 


OTHER GROUND, OR IN ANY OTHER LIGHT, we could 
find an inform-lity which we might allnu with ſatisfafion to 
our own min/s, and avow to the world, From the PRECE- 
D:NTS we have ſcen, it appears, that a ſeries of judgments 
have required a fechnical form of words, in the deſcription of the 
COUNTY -COURT at which an outlaw is exacted: that after the 


words, * at my county-court,” ſhould be added the NaME f 


the county ; and after the word, © Held, ſhould be added, “ for 
« the county of — ”? (naming it). Whereas here, 
the ſheriff ſays, © at my county-court,”” without adding, “ of 
« Middleſex:“ and he ſays, “ held at the houſe, Sc.“ without 
adding the words, “ for the county of Middleſex,” after the 
word, © heid.” As to the firſt exprefſion, the caſes begin as 
far back as the jth of James the iſt. As to the ſecond ex- 
preſſion, they begin about the 18th of Charles the 2d. If we 
are compelled by authority, to look upon either expreſſion as 
technically neceſſary, it is ſufficient upon {his occaſton ; becauſe, 
here, bath are wanting. If an outlawry be returned in this 
manner, * ad com. meim tent. apud Cice/triam in comatu Sigſeæ, 


« Sg.“ jt is erroneous; becauſe it is not faid “ ad com. mum 


“ Sufſex tentum, c. (1) Alder was outlawed for murder; 
and it was moved for error, that the ſheriff returned, ** ad com. 
&« meum tentum apud D. in the county of Northumberland,“ 
and did not fay, ad com. meum Northumbrie, tenium,. &c.“ 
and this was holden to be error(2). Among the errors for 
which, the reporter ſays, the outlawry was reverſed; the ſecond 
iS—not ſaid “ Suffelcie,”* after “ com meum: 
had been a common exception(3). Three copies have been left 
with us, from the records: and they are © ad com. meum (4) 
« Middleſex tent. &c.” agreeable to the judgments J have men- 
tioned. JW/innington aſſigned error of outlawry : and one, ſaid 
to be allowed, was, that the court is ſaid to be held at the 
county of Hereford; and doth not ſay, for the county (5).“ 
An outlawry was reverſed, becaule ſaid“ ad com. meum, c.“ 
and not faid, © pro comitatu(6).” This term, feveral outlaw- 
ries were reverſed, for want of “ pro com. or, © nec corum 
« aliquis,” or, e per judicium coronatorum(7).” One, who 
was outlawed for the murder of Sir Zdmonbury Godfrey, now 


— — 


(1) P. 7 Fac. 2. Ro. Abr, 802. Whiting's caſe. 

(2) Mich. 16 Fac. Alder's caſe, 2 Roll's Reports, 52. 

(3) Tr. 13 C. 2. 1. Keble, 50, 5 1. Rex. v. Siclemore. 

(4) Rex v. Hullet, H. 22, 23 C. 2. rotulo 16. Rex. v. Prefion, H. 22, 23. 


C. 2. rotulo 17. Rex v. Ver nals, H. 1. 2 J. 2. rotulo g. 


(5) NM. 18 C. 2. Rex v. Infton. 2 Keble, 128. 
(6) H. 22.23 C. 2.1 Heut. 108, anonymous. 
(7) E. 31 Car. 2. 2 Shower, 60. 
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brought a writ of error in his hand to the bar; praying «© that 
« jt might be read and allowed.“ The outlawry was reverſed, 
Among the errors aſſigned, one was, &“ that it did not appear 
* the court was held pro comitatu.“ The other was clearly 
a fatal objection (1). After {tiring the caſe, Sir Bartholomew 
Shower ſays, “ She brings a writ of error, to reverſ- the out- 
« Jawry: and the error which I affiened ore tenus, was the 
& uſual fault, in not ſaying, the county-court was held pry 
ce comitatu.”” The outlawry was reverfed. (2) This is a very 
ſtrong authority, to ſhew, that in the third of W. and M. it 
was ſettled, “that the words pro comitatu were technically ne- 
© ffary.”” A record of an qutlawry has been found, azree- 
able to this form eſtabliſhed as neceſſary; and fays, „ Ad cam. 
& meum tent. pro com. Middleſex, apud le Cheſhire Cheeſe in 
« Gray's-Inn-Lane, in com. prædlich (g).“ No cafe, report, or 
record, has been found, ſince the third of Queen Ann, which 
can be of any ule, either way, upon this point, or any of the 
errors aſſigned. The authorities, I have ſtated, ſtand, to this 
day, uncontradicted. They are many; and have prevailed 
above a century. I think, they begun againſt law and reaſon. 
The former authorities were otherwiſe : the precedent in Dal- 
ton is otherwiſe, There is no reaſon for requiring theſe words: 
there is ſufficient certainty, without them. It is impoſlible to 
doubt, upon this record, but that the county-court, at which 
the defendant was exacted, was the court of, and held for, the 
county of Middleſex. But, this is a criminal caſe, highly 
penal. Outlaws have had the benefit of this exception, for a 
great length of time. Can we refuſe it to the defendant? We 

can not: though I am clearly of opinion, © there was not 4 
& colour, ORIGINALLY, to hold theſe words to be neceſſary.” 
The objection to the blunder between the peace * of the now,” 
and Che late king” (vide Lookrup*s caſe, vol. III. ante, p. 749), after 
_ conviction, has not much more ſolidity in it: yet the houſe of 
lords thought themſelves bound by precedents. And fo mult 
we, had the flaw been diſcovered before judgment. I can not 
ſay, „that it does not appear upon this record, that the court 
« was of, and held for, the county of Middleſex :”* becauſe, I 
am clearly of opinion © that, moit manifeſtly, it does.” But 
I car fay, that a ſeries of authorities, unimpeached and uncon- 
tradicted, from the 7th of James the Firſt, as to one expreſſion; 
and from the 18th of Charles the Second, as to the other, have 
ſaid & ſuch words are formally neceſſary: I can ſay, that ſuch 
& authority, though begun without law, reaſon, or common 


(1) H. 1 Ja. 2. 3 Mod. 8 9. anonymous: (S. C. as Rex v. Vernati, left 
with us from the Record). 

(2) N. 3 M. and M. 1 Show. 309. Rex v. Lady Oneby alias Truder. 

(3) Tr. 9 1”. 3. 1697. rotulo 1. Rex v. Bell. N 


66 ſenſe, 
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« ſ-nſe, ough? to avail the defendant.” It would be dangerous 
to fay, that any exception allowed fo lang, ſhould not be over- 
ruled. The exception certainly would not have prevailed, had 


it been oppoſed at firſt: but, before the 3d of Queen Ann, 


there being no oppoſition after a writ of error was granted, 
the Court conſidered the Crown as conſenting to the reverſal 
upon any pretence, how ſlight foever. Though that is nt 
the caſe now, the neceſſity of the form of words muſt not be 


canvaſſed; fince it has been /o often adjudged neceſſary. The 


officers of the crown are in fault, for not attending to the form 
preſcribed, and copying the precedent of the King v. Bell. — 
There can no miſchief or uncertainty ariſe from this determi- 
nation: becauſe, it being once known © what form of words 
« is neceſlary,”” it is eaſy to follow it. But great ſuſpicion and 
uncertainty muſt follow, from this Court's allowing a formal 
exception one day, and dialing it another. I beg to be un- 
derſtood, that I ground my opinion {ingly upon the authority of 
the cales gj udred; which, as they are on the favorable fide, 
in a criminal caſe highly penal, I think ought not to be departed 
from: and, therefore, I am bound to fay that, for want of theſe 
technical avords, the outlawry ought to be reverſed. The other 


THREE JUDGES concurred. A RULE was accordingly made 


(in each cauſe) © that, the outlawry be KEVYERSED.“ And 
at the ſame time rules were made, for the proſecutor to ſhew 
cauſe why the judgment ſhould not be arreſted; and why the 
verdict ſhould not be ſet aſide: and the two following points 
were argued very ſtrenuouſly and very copiouſly on both ſides; 
namely, Whether the informations could be exhibited by 
« the ſo/:ci/5r- general?” and, Whether the amendment could 
« be made by a figle juage out of court, in the manner before 
« ſpecified ?” The former was objected to, as a ground for 
arreſting the judgment: the latter, as a ground for a new trial. 
But boch points were over-ruled(1).—The defendant was then 
remanded. and ſentenced, for printing and publiſhing “ 7he 
North Briten, No. 15.” to pay a fine of five hundred pounds, 
and be impriſoned for ten calendar months: and for printing 
and publiſhing “ The Effay on Woman,“ to pay a further 
tine of five hundred pounds, and be further impriſoned for the 
ſpace of twelve calendar months, 79 be computed from and after 
the determin«tion of his afor ſaid impriſonment, for printing and 
publiſhins * The North B itin, No. 45: and to give ſe- 
curity for his good behaviour for the ſpace of ſeven years, to 
be computed from and after the end and expiration of the ſaid 
twelve calendar months, himſelſ in one thouſand pounds, with 
two ſufficient ſuretics in five hundred pounds each. After- 
wards he brought a writ of error in the Houſe of Lords, and 


I tes 


(1) dee vol. I. p. 582, 740, and vol. III. p. 786. 
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counſel having been fully heard to argue the errors aſſigned, the 
following queſtion was put to the judges: © Whether a judg- 
« ment of impriſonment againſt a defendant, to commence /+51n 
ce and after the determination of an impriſonment to which he 
& was before ſentenced for another offence, is good in law?“ 
Whereupon, the lord chief juſtice of the court of common. 
plas, having conferred with the reſt of the judges preſent, de- 
livercd their unanimous opinion upon the ſaid queitions, with 
their reaſuns. That a judgment of impriſonment, &c. is 200d 
in law. And it was then 'ORDERED and ADJUDGED, that the 
judgments of the Court of King's-Bench be affirmed. After- 
wards it was moved, that the defendant might be brought up, 
either into court within this term, or before a judge at cham- 
bers after the end of it; to enter into the recognizance required, 


as his impriſonment would end upon a day which did not fall 


within any term; namely, upon Eaſter Tueſday next. Anp 
THE Cour ſaid, they had thought of this already; and they 
conceived the beſt method would be, to make a rule for his en- 
tering into the recognizance before the marſhal, or ſome other 
Juſtice of the peace for the county of Surrey. And accarding]y, 
they ordercd the recognizance to be taken by and before any 
Juſtice of the peace of and for the county of Surrey. 

An outlawry in felony was reverſed becaule it appeared 
on the writ of proclamation and return to it, that the perſon 
indicted had a day in court after he was outlawed.— I his 


30 Geo. 3. B.R.came before the Court by a writ of error to reverſe an out- 
3 Ter. Rep. 499. lawry in felony. And it was objected on the behalf of the 


priſoner, 1ſt, that it was not ſtated in the ſheriff's return to 
the capias cum proclamatione that the prifoner was exacted at 
the county court of Middleſex ; it is only “ in my county 
„court,“ without adding the name of the county: and that 
the county court was not ſtated to have been holden in 
Took's-court, Curſitor-ſtreet, and in and for the county of 
Middleſex, but only “ in and for the county of Middltex.” 
This objection prevailed in R. v. Miltes (1), becauſe it had 


been allowed in a variety of inſtances; though Lord Mane 


field, in giving judgment, obſerved that originally there wes 


no colour for requiring this technical form of words, and 
that there was no foundation either in reaſon or common 
ſenie for ſuch an objection. 2dlv, That the capias cum pro- 
clamatione, commands the priſoner to appear before the juſtices 
at the return of the writ, whereas it ſhould have commanded 
him to render himſelf to the ſheriff on or before the day when 
he was exacted, /o that the ſheriff might have his body before 


the juſtices on the return. So that this abſurdity appears on 


the record, that the priſoner had a day in court given to 


him by the capias cum proclamatione, [. the 25th of February, 


(1) 4 Burr. 2563. Ante, 573. g 4 
| | and 
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and yet he was outlawed for not appearing on the 21ſt of 
February. Lord Kenyon, Ch. J. The proceedings in 
this caſe impute to the priſoner that he has been guilty of 
diſobedience of the law: they require that he ſhould render 
himſelf to the Juſtices at the general ſeſſions of the peace 
next after the 1ſt of February then next enſuing, and that 
time 1s aſcertained by another part of the record to be on 
the 25th of February ; but before that day arrived, namely, 


on the 21ſt of February, the ſentence of outlawry is pro- 


nounced on him. It is clear that the diſobedience of the 
law, for which he was to be puniſhed, never happened; for 
the day was not arrived, on which he was required to render 
himſelf. Therefore on the plaineſt principles of common 
ſenſe, without looking after critical objections, this outlawry 
muſt be reverſed (1). A$HHURST, J. of the ſame opinion. 
BULLER, J. I am glad that we are not called upon ta 
give any opinion on the firſt objection; though I confeſs I 
have a ſtrong opinion upon it. I do not know that it has 
ever been determined that in any return made by a theriff 
any technical form of words is neceſſary : certain requiſites 
muſt be obſerved z but if obſerved in ſubſtance, and the re- 
turn be not in equivocal terms, a great deal of argument is 


neceſſary to convince me that ſuch a return is bad. But the 


{econ] objection is perfectly clear. The ſtatute 8 Hen. 6. 
c. 10. which has been referred to, has no relation to this 
caſe: that act only applies to indictments in one county 
againft offenders reſiding in another, and only to caſes 
where it appears on the tace of the indictment that he does 
reſide out of the county. There the legiſlature have re- 
quired that a proclamation ſhall iſſue with a ſecond capias, 


and go into the county where the perſon indicted lives; and, 


it is trve, in ſuch a caſe the writ muſt require the perſon 
indicted to appear before the juſtices at the return of the 
writ : but that return is before the time of the outlawry ; for 


there muſt be a pluries capias before the outlawry can iſſue; 


all choſe are preparatory ſteps to the ontlawry, and the pri- 
loner's appearance is required in order to prevent the out- 
lawry. But this is a very different caſe; for here the writ 
is returnable after the outlawry is complete. In looking 
into the precedents on this ſubject, there is one of the King v. 
Cran/taun for the murder of Mr. Blandy (2) which deſerves 
attention, becauſe ſome of the moſt eminent gentlemen of 
the profeſſion were employed in it; and therefore it is na- 
tura] to ſuppoſe that great care was taken in ſettling that 
outlawry ; and in that I oblerye that the writ of capias cum 


——_— 


* 


The outlawry againſt Richard England, on an indiftment for mur- 
der, was reverſed for the ſame reaſon, in Hil. 36. Geo. 3. B. R. 

2) Vid, 10 F.. Tr. I. : * 

Vol. IV. P þ proclamatione 
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proclamatione required Cran/taun to render himſelf to the fherif,, 
fo that the ſheriff might have his body before the juſtices at the 
return, &c. he form of outlawry in civil cates is alſo 
material to be conſidered. The ſtat. 31 El. c. 3. ſettles the 
form in civil proceedings; and the 4 and 5 W. M. C. 22. 
ſ. 4. extends the proviſions of the former act to criminal 
caſes before judgment. For there is a difference in that ra- 
ſpect whether the outlawry be after or before judgment; tor, 
if after julgment, no proclamation is neceſſary. And unleſs 
that diſtinction be attended to in Miltes's cafe, that cafe, as 
reported in Burrow, may wiſlead ; for the arguments are not 
ſtated. In fact that was an outlawry 2 conviction, and 
therefore it did not come within the ſtatute of V. & 17. 
But that ſtatute extends the proviſions of the 31 El. c. 3. to 
criminal caſes before judgment; and, therefore, that which 
has prevailed in civil caſes, 1s a fair rule in this caſe. Now 
in civil cafes the writ of capias cum proclamatione univerſally 


requires the perſon indicted to render himſelf to the ſheriff, js 
that the ſheriff may have his body before the juſtices at the re- 


turn, &c, Therefore the outlawry muſt be reverſed.— 
GROSE, J. agreed —ASHHURST, J. then pronounced the 


judgment of the Court, that the outlawry ſhould be re- 


The King v. 

John, James, and 

op Vandoll, 
il. Ter. 


32 Geo. 3. B. K. priſoner Joſeph as an acceſſory after the fact. This writ of 


4 Ter. Rep. 521. 


veried ; that the priſoner ſhould be reſtored to his former 
rights; and that he ſhould be remanded. And the Court 
awarded a procedendo to carry back the record to the Court 
trom whence it came. | 

This was a writ of error to reverſe a judgment of out- 
lawry. On an indictment found againſt the priſoners John 
and James Tandell, as principals for fheep-ſtealing, and the 


error was twice argued; AND THE CouRrT took time to 
conſider of the ſeveral objections; afterwards Lord KEN VON, 
Ch. J. delivered the unanimous opinion of the Court, as 
follows: The objections made to this outlawry on the firſt 
argument were divided and ſubdivided into 17 (x) in num- 


ber; many of them ere fo fully anſwered at the bar, that 


the counſel for the prifoners upon the ſecond argument 
rightly confined himſelf to the ſeven following objections, 


(1) Though the objections branched out into 17, many of them were 
ſubdiviſions of ſome general ones; and the only objections not included 
in thoſe now anſwered by the Court were three; 1ſt, That it was not 
alleged that „ the indictees did not come in” before the exigent award- 
ed. 25 Ed. 3. ſt. 5. c. 14. 2d, That it did not appear that the capras 
and exrgrut were wider ſeal, but only /igned by the juſtices of oyer and 
terminer, &c. 2 Hale's P. C. 199. 3d, That the exigent was return- 


able before the juſtices of our lord the king aſſigned by letters patent 


under bis ſeal of Great Britain, not ſaying great ſeal. In anſwer to the 
laſt, 2 It. 55 5. was cited, where it is ſaid © /eillum regis“ generally 
ſpoken is the * great ſeal,” | 


of 


Outlawry. 


of which J ſhall take notice in the order in which they 
were made. FIRST, That the priſoners have a day given to 
them upon the record to appear after the outlawry was pro- 


nounced, SECONDLY, That the writ of exigent is contrary to 


the flatute of Weſtm. 1. c. 14. THIRDLY, That the ſecond 
writ of capias 1s bad, becauſe it does not contain a command to 
ſeize the goeds of the priſoners. FOoURTHLY, That it is not 


alleged that each writ of proclamation was delivered te the 


ſheriff three months before the return of it. FiFTHLY, That 
the writs of proclamation were neither iſſued or executed, ace 


cording to the ſtatute. SIXTHLY, That it is not alleged after 


euch proclamation that the priſoners did not appear and render 
themſelves; AND SEVENTLY, That the names of the co- 
roners, by whom the outlawry was pronounced, are not ſub- 
ſeribed to this record. As To THE FIRST OBJECTION (1); 
If it were well founded in fact, we think it would have been 
fatal, according to the judgment of this Court in the caſe of 
The King v. Barrington, But the two caſes are not alike ; 
and it will be ſuiſcient to ſtate the record only, to ſhew the 
material diſtinction between them, and to prove it to be as 
clear that theie priſoners had not a day given to them to ap= 
pear after the outlawry, as it was that Barrington had ſuch a 
day given to him. In Barrington's caſe the priſoner was out- 
lawed on the 21ſt of February; and the writ of proclama- 
tion required the therits to proclaim him, ſo that he ſhould 
be before the juſtices of the peace at the general ſeſſions of 
the peace to be holden for the county aforeſaid next after 


(1) In this caſe it was argued that the objection in Barrington's caſe 
was of a two-fold nature. rt, That he was required by the writ of 
proclamation to be 4: fore the juſtices, Sc.; and 2dly, That he was re- 
quired to render himielf on a day ſubſequent to that on which he was 
outlawed, That though the firtt of thoſe did not hold in this caſe, the 
latter did. That the time was the material point to be attended to. 
Thar the priſoners would have enfwered the exigency of the writ of 
proclamation, and the proclamations made thereon, by appearing at the 
s{hzes on the gth of Auguſt, which was tublequent to the time when 
the judgment of outlawry was pronounced, according to the legal as 
well as general acceptation of the words to render themſelves to the 
ſheriff, /o that he might have their bodies at the next aſſixcs to be held on 
the gih of Auguſt.” That in the common caſe of a cabias or latilat, 
where a ſheriff is commanded to take a defendant, ſo tbat he have his 
body at the return of the writ, the ſheritf complies with the requiſitions 
of The writ by haviog the defendant on the day of the return. That the 
terms of theſe proclamations, which were required in aid of the ex/gent, 


and for the purpole of greater notoriety, were calculated to miſlead the 
priſoners : and that the theriff ſhould either have proclaimed the pri- 
lowers to furrender themſelves generally, leaving it to them to enquire 
nen the fifth county court would be held, ur he ſhould have ſpecined 
in his proclamations the day when that court would be held, requiring 
them to ſurrender before they were a tifth time exacied, as was done in 


N. Riggell, 30 Ges. 3. 


— 
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the firſt day of February next enſuing ; and the return by 
the ſheriffs to that writ was that he had proclaimed the ſaid 
George Barrington, that he ſhould be before his majeſty's 
juſtices of the general ſeſſions of the peace laſt within men- 
tioned. The next ſeſſions of the peace were holden on the 
25th of February; ſo that by the terms of the writ, and by 
the proclamation too, the prifoner had a day given to him to 
appear till the 25th of February; and if he had appeared on 
that day, he would have complied with the requiſition of the 
writ, and have ſaved his default. But he was outlawed be- 
fore that day came, viz. on the 21ſt of February; and upon 
that ground the Court held the outlawry bad. In the pre. 
ſent caſe the writs of proclamation were iſſued by the courts 
of oyer and terminer, requiring proclamations to be made that 
the priſoners render themſelves 79 the ſheriff, fo that he might 
have their bodies before the juſtices, &c. at the next ſeſſions 
of oyer and terminer, to be holden for the faid county; and 
the priſoners were proclaimed at the proper times and places 
before the return of thoſe writs to ſurrender themſelves to the 
ſheriff, Under theſe writs it was the duty of the priſoners to 
render themſelves to the ſheriff before the 5th county court ; 
or in default of doing fo, they ſtood liable to the outlawry. 
It is impoſlible to allow this objection, without ſaying in 
broad terms that an outlawry (which is a legal proceſs, ſanc- 
tioned by all the authorities in the law both ancient and 
modern, and interwoven in the conſtitution itſelf) never can 
legally exiſt in this country. By law the outlawry muſt be 
completed before the return of the writ of exigent, That 
writ requires the ſheriff to call the party from county court 
to county court till he is outlawed ; and if the ſheriff neither 


bring in the party on a caption, or render before the out- 


lawry, or return a complete outlawry at the time that the writ 
of exigent is returnable, he has not complied with the writ, or 
done his duty. In this caſe, therefore, no day was given to 
the priſoners to ſurrender themſelves to the juſtices on the re- 
turn of the exigent and proclamation, but they were required 
to ſurrender themſelves % the fheriff, which is the accurate 
and correct mode of proceeding. IHE SECOND OBJECTION 


is, that the writ of exigent is contrary to the ſtatute of 
I. eſim. 1. c. 14. The ſtatute of 3 Ed. 1. c. 14. enacts, that 


no acceſſory be outlawed until he that is appealed of the 
deed be attainted (1). But that ſtatute relates ſolely to the 
caſe 


— — 


(1) It procceds to enact that © their exigent hall remain until ſuch as 
be appealed of the deed be attained by outlawry, or otherwiſe.” This, 
it was contended, was equivalent to ſaying, thar the exivent ord rv! 


tine. That it was therefore void not only as to the accetlory, but as to 
4 Fn — 


the principa's alſo, it deing an entire wrir. Ihat there was a diſtinc- 
ion in civil sctions between tholt cauſes for which a wiit abated as 14 
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caſe of the acceſſory, and in no wiſe applies to a proceeding 
againſt the principal. The ſtatute mentions the caſe of an 
appeal only; but it has been determined that it extends to in- 
dictments as well as to appeals. And in Bro. tit. Exigent, 
pl. 44. it is ſaid that if it appear in the writ of appeal that one 
is principal and others acceſſories in an appeal againſt three, 
there the exigent ſhall not iſſue againſt the acceſſories, until 
the principal be outlawed. But if it do not appear by the 
writ (1), then it is not error, though the exigent iſſue againſt 
all together. This authority relates to the caſe of the acceſ- 
ſory only, and by no means proves, that if the proceſs be er- 
roneous as to the acceſſory, it ſhall be ſo in reſpect of the 
principal alſo. Another caſe quoted in behalf of the priſoners 
was 1 Bulſt. 74; where in an appeal againſt ſeveral, ſome as 


principals, and one as acceſſory, the acceflory pleaded that 


there was no ſuch perſon in rerum naturd as one of the prin- 
cipals; and that was holden to be a good plea. This caſe 
proves only that in an appeal an acceſſory may plead the miſ- 


nomer of the principal; and if by any means an end be put 


to the indictment or appeal againſt the principal, moſt un- 
queſtionably it muſt fail as againſt the acceſſories alſo. In 
this point there ſeems to be a diſtinction between an appeal 


and an indictment; for 2 H. H. P. C. 201. fays, if an appeal 
de brought againſt a man as acceſſory to two, he muſt be 


* — — 


one defendant, and thoſe which made it void as to all; that if there 
were any extrinſic fact, as a miſnomer or a wrong addition, or if any 


thing happened pending the writ, as the death of one party, to abate 
the writ as againſt one defendant, it would ſtil] be good as againſt the 
reſt; but if the writ were bad upon the face of it, or it iſſued when in 
law it ought not, as in the inſtance of one defendant being dead before 
the writ was purchaſed &, it is void as to all- the defendants. 8 Rep, 
159. b; 27 Hen. 8. fo. 26. b. pl. 9; 21 Hen. 7. fo. 34. pl. 39; & 7 
Hen. 4. fo. 27. pl. 3. And that the ſame objection alſo applied to the 
Judgment which was given upon this writ; for no judgment can be 
given on a bad writ, 1 Rel. Rep. 2. 1 Rol. Abr. 175. pl. 1. Treſpaſs 
againſt three; one died pending the writ, and judgment againſt all 
three; the whole judgment was reverſed on a writ of error. Scuda- 
more v. Scriven, 1 Ro. Abr. 775, pl 2. So in caſe of infancy ;. 1 Kol. 
Abr. 776. pl. 9. So in the caſe of the coverture of one defendant, 15. 
pl. 10. The counſel for the proſecutor, after admitting the objection as 
to the acceſſory +, anſwered (in addition to what is ſaid by the Court in 
their anſwer to this objection) that the caſes of civil actions did not ap- 
ply to the preſent ; becauſe the proceſs, as well as the crime, is in its 
nature ſeveral ; 2 Hale, P. C. 177; that therefore the exigent might be 
good as againſt the principals, though it was bad as againſt the acceſ- 
fory ; and that the judgment of outlawry upon this record was alſo 
ſeveral, © they are and each of them is, /evera/ly outlawed, &c.” 

(1) The original writ of appeal; ſee 44 AY: p. 16. See alſo 45 Af, 
pl. 9. and 3 Inf. 233. | | E 

Sed. vid. Plozd, 98. marg. 

+ The outlawry was accordingly reverſed as to Jeſeph Yandell; and he was 
«fteryards bailed, 
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proved acceſſory to both: but if he be indicted as acceflory to 
two, he may be convicted on evidence which proves him ac- 


Outlawry. 


ceſſory to one only. And in 2 H. H. P. C. 177. it is ex- 
preſsly laid down, that if ſeveral perſons be indicted for one 
offence, miſnomer or want of addition of one quaſhes the in- 
dictment only againſt him; and the others ſhall be put to 
anſwer; for they are in law as ſeveral indictments; and ſo in 


treſpaſs. If the indictment be conſidered as ſeveral againſt 


each defendant, which we think it muſt be, this objection, 
though it is material and has already been allawed in the caſe 
of the acceflory, cannot avail the principals. And fo it is 
laid down by derjt. Hawk/ns in b. 2. c. 27. ſ. 130; who ſays 
& tliat it ſeems to be agreed that wherever ſome of the de- 
c“ fendan's are expreſsly charged as principals, and others as 
& acceſſories, before the award of the exigent, the outlawry 
dc of thoſe charged as acceſſories cannot be but reverſible.” I 
lay out of the caſe all the authorities, quoted relative to civil 
actions, becauſe they proceed on a very different ground. 
There the judgment given for damages is entire; and it it 
cannot be ſupported againſt all, it muſt be reverſed 7 tots; 
becauſe the Court cannot ſever the damages, and fy that 
each defendant ſhall be ſeverally liable for his proportion of 
them. But even in thoſe caſes, if different parts of a judg- 
ment can be ſevered, the Court wili reverſe it in part, and 
affirm it for the reſidue ; as appears by the cafe qu ted from 
2 Rol Rep 136. and many more modern determinations (1). 
'THE THIRD OBJECTION is, that the 2d writ of capras is 
bad, becauſe it does not contain a command to the ſheriffs to 
ſeize the goods of the priſoners, which it was argued was re- 
quired by the ſtatute, for the purpoſe of giving the party 
notice. This objection is founded on the ſtat. 2 5 Ed. 3. ſt. 5. 
c. 14. which enacts “ that after any man is indicted of felony 
beſore the juſtices in their ſeſſions to hear and determine, it 
Mall be commanded to the ſheriff to attach his body by writ, 
or by precept, which is called a capias e and if the theriff re- 


turn that the body is not found, another capias ſhall be in- 


continently made returnable at three weeks after; and in the 
ſame writ it ſhall be compriſed that the ſheriff ſhall cauſe to 
be ſeized his chattels, and ſafely to keep them till the day of 


the writ returned. And if the ſheriff return that the body is 


not found, and the incicte: cometh not, the exigent ſhall be 
awarded, and the chattels ſhall be forfeit, as the law of the 
crown ordaineth; but if he come and yield himſelf. or be 
taken by the ſheriff before the return of the ſecond capras, 
then the goods and chattels ſhall be faved.” If this ſtatute 


— 


(r) Vide 5 Reb. 58. 2 La. Raym. 1384. 1 Sir, 188. 2 Sir, $03, and 
4 Burr. 2022. ante, „ 


Wele 
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were ever intended to appl to a court of affizes and over 
and term ner, to be ſure he à gua e of it is ry inco re: 
for when an act mention juſtices in the r ſeſſions, the natural 
and moſt obvious meaning of thoſe words is the juſtices of 
the peace in their g-neral. or quarter ſeſſions. But the pro- 
viſion made by it is totally incompatible with a court of 
aſſizes, an] oyer and terminer ; for there never was a period 
in the annals of this country, when that Court fat from three 
weeks to three weeks. Lord Ch. J. Hale, in 2 Pl. Gor. 195, 
conſiders the ſtatute as inapplicable to this court, or to any 


court where the juſtices ſit by commiſſion ; for (ſays he) the 


ſecond capras is to be returnable at three weeks after, which 
may be out of term, or after the ſeſſions of the juſtices are 
ended. We concur in this opinion; and we think it is 
ſtrongly fortified by the ſtat. of 8 H. 6. c. 10, and the con- 
ſtruction which Lord Ch. J. Hale has pit upon it. That 
act conſiſts of two parts; 1ſt, That a ſecond capias thall iſſue 
where the party is in a foreign county; 2dly, If the party be 
converſant in the county where he was indicted at the time of 
the felony, the proceſs ſhall be as hath been ujed before this 
time; which words Lord Ch. J. Hale renders thus, the proceſs 
ſhall be as it was at common law, In the fame page, Lord 
Ch. J. Hale ſtates it as clear and unqueſtionable, that at that 
day the proceſs in caſe of an indictment of any felony was 
only one capias, and then an exigent. If fo, undoubtedly the 
ſtat, of 25 Ed. 3. which requires two capiases, could not extend 
to all courts of oyer and terminer; and if it do not, it muſt 
neceſſarily be confined to the ſeſſions of the juſtices of the 
peace. Hawkins makes a diſtinction as to the proceſs upon 
indictments and appeals for offences which are or are not 
capital: but I ſhall not purſue that enquiry farther, becauſe 
we do not feel ourſelves called upon to ſay in this caſe, 
whether two capiases were neceſtary, or whether one only 
was ſufficient. Lord Ch. J. Hat: makes a quæ e as to the 
uſage on the ſtat. of 25 Ed. 3. If that uſage has been con- 
ſiſtent w th what we conſider as the true and plain conſtruc- 
tion of the words of the ſtatute, it will greatly fortify that 
opinion: if, on the contrary, the uſage has been the other 
way, it will be incumbent on the Court, notwithſtanding 
what is ſaid by Hale, to ſec if the ſtatute can be made con- 
ſiſtent with it. All the precedents Which we have been able 


to find on this ſubject, are one way. In the King v. Morley, 


Trem. Ent. 280; in the King v. Crunſtoun, and in the King 
v. Barrington, there was a ſecond capias ; and in neither of 
them is there any command to ſeize the goods. The King 
v. Morley was a caſe of fome authority beyond the mere pre- 
cedent ; for it appears in 3 Keb, 125. that a writ of error was 
brought; and though objections were taken to the indictment, 
yet none were made againſt the proceſs. The words of 
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the ſtatute themſelves, the precedents, and the authorities 
upon it, all concur that there is no weight in this objection. 
THE 4TH OBJECTION is, that it is not alleged that the writ 
of proclamation was delivered to the ſheriff three months 
before the return of it. This objection was over-ruled by the 
Court upon the argument; and it is not warranted in point 
of fact; for it appears upon the record that the writ was de- 
livered to the ſheriff on the 28th of December, and was not 
returnable until the 25th of March, which allowed an inter- 
val of more than three lunar months, and is all that is requir- 
ed. It can only appear by the return of the theriff when the 


writ was delivered to him. THE gTH OBJECTION is, that 


the writs of proclamation were neither iſſued or executed ac- 
cording to the ſtatute. The writ of proclamation requires 


one proclamation to be made in open court in the ſaid 
« ſheriff's county; another at the general quarter ſeſſions ot 


the peace to be holden for the ſaid ſheriff's county; and an- 


« other at or near the moſt uſual door of the pariſh church 


& of Brompton Ralph aforeſaid, where they are inhabiting.” 
The return of the ſheriff to that writ is as follows; that “ a? 


& my county court of Somerſet holden at Ivelcheſter in and 
for the county of Somerſet within written on Wedneſday, 


*« 27th January, 3oth Geo. 3. I cauſed the firſt proclamation 
<« to be made in open court in the ſaid county, &c.** And 
afterwards to the ſecond writ of proclamation, the ſheriff re- 
turned that at the general quarter ſeſſions of the peace of our 
lord theking, holden for the county of Somerſet, at thecity of 
Wells, in the ſaid county, on Wedneſday the 14th of April, 
goth Ges. 3.1 cauſed the ſecond proclamation to be made in 
« open court, &c.; and that afterwards at the moſt uſual 
« door of the church of the pariſh of Brompton Ralph 
within mentioned, upon Sunday the 18th of April, 3oth 


« Ges. 3. immediately after divine ſervice and ſermon (one 


< month at leaſt before the withinnamed priſoners (men- 


c tioning them by name) were a fifth time called by virtue of 


« aſecond writ of exigent of our ſaid lord the king), I cauſed 
<« the third proclamation to be made, &c. The expreſſions 
in the writ, which have been objected to, are iſt, That it 
requires one proclamation to be made in open court (1) in the 


r 
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(1) In ſupport of this objection it was faid that the * 9pen court in the 
ſheriff's county“ did not neceſſarily mean the corny court, but might be un- 
derſtood to mean any public court of juſtice held within the county. That 
it was not even deſeribed as hs (the ſheriff's) open court; but that, if it 
had been, tHat might have referred to his torn, as well as his county court“. 
And that if the writ of proclamation itſelf were bad, the defect could not 
be ſupplied by a good return to it. The proſecutor's counſel anſwered 
this by obſerving, that ſome of the old entries were more general than 

* Fide 6. Hen. J. 15. B. pl. 7; & 11 Hen, J. 10. pl. 33. 
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fherif”'s county; and the ſtatute 31 Eliz. c. 3. requires it to be 
made in the open county court. 2dly, That it requires another 
proclamation to be made az the general quarter ſeſſrons of the 
peace to be holden for the ſaid ſheriff”s county ; and the words of 
the ſtatute are, that one or other of the ſaid proclanmtions ſhall be 
made at the general quarter 4 aug 4 the peace in thoſe parts where 
the party defendant at the time of the exigent awarded ſball be 
dwelling. 3dly, That it does not appear that the priſoners 
were dwelling in the town or place, at the church door of 
which the third proclamation was made. "Theſe objeCtions 
are very nice and critical: and the anſwers to them lie with- 
in a very narrow compaſs. iſt, The open court in the ſhe- 
riff's county is the open county court; the ſheritf has no court 
but the county court: and the caſe cited from 1 Vent. 108. 
makes againft the objection rather than for it; for the return 
of the proclamation was * ad comitat. meum. tent apud (ſuch a 
& place) in com. prædict; and no objection was made to the 
words © ad comitat, meum : but the outlawry was reverſed for 


want of the words © pro comitatu, which objection does not 


hold good in the preſent caie. It was admitted at the bar on 
the ſecon! argument that this writ was agreeable to the prece- 
dents ; and I will mention ſome which tend to ſhew that, if 
the writ had been more f eneral than it is, yet it would have 
been good. In the King v. Morley the writ of exigent was 
to demand him from county to county; and the return was “ at 
* our county of the ſame city.” In Lilly's Ent. 460. the writ 
of proclamation is to be proclaimed on three ſeveral days 
according to ihe ſtatute, whereof let one proclamation be at 
or near the moſt uſual door of the church of the pariſh of A. 
where the taid defendant is dwelling, &c. without mentioning 


any place where the other two ſhould be. In TY. Breu. 


173. the exigent is to demand him from county to 2 : and 
there are two precedents of writs of proclamation the ſame as 
that in Lilly's Entries. So in Cliffs Entries, 384. Dalt. Sher. 
and Raft. Entr. all the precedents are “ ad. com.” In Dalt. 
Sher. 229. there are three precedents of the returns of the 
election of members of parliament; and in p. 230. one of 
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this writ, requiring the ſheriff to proclaim the party three ſeveral times 
according to the form of the fiatute ; that others were ad comitatum; and 
that in Cran/toun's cate the writ was like the preſent “ in open court 
in the ſheriffs* county.” To this it was replied that “ comtatus *" fig- 
nified either © county +” or © county court,” according to the manner in 
which it was applied; and that Cranſtoun's caſe could not be relied on 
as any authority, 1t never having been argued. 


* Fid. flat. 13 Ed. I. fl. 1. c. 2. fe I. “ ad comitatum vel ad aliam 
curtam.“ 


+ Vid 2. Hen. 7. fo. 34. l. 36. where the word“ counties“ is uſed 
$9 expreſs © county courts,” 
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the election of a coroner; all of which are in pleno comitatu mes, 
And in Crenflour's caſe, the writ was exactly in the ſame 
words as the preſent. As to the ſecond objection ; the words 
& thoſe parts where the party defendant ſhall be dwelling” 


can mean nothing but county, riding, or diviſion ; and no 


other conſtruction was attempted to be put upon them at the 
bar. The third objection is not applicable to the writ; be- 
cauſe that expraſsly ſtates that the priſoners are inhabiting in 
the pariſh of Brompton Ralph ; but the return only ſtates 
that the ſheriff proclaimed them at the church door of the 
pariſh of Brompton Ralph, without adding the words where 
they are inhabiting. But we are of opinion that this return is 
ſufficient ; for the ſheriff has done every thing which he was 
required by the writ to do, und has made a full return of that, 
If it appear on the record that the prifoners ere inhabivag 
in the pariſh, that is ſufficient; and here s expreisly to 


alleged in the writ. It was obſerved on tic firſt argument. 


that the indictment does not deſcribe the priſoners as being 
then of that pariſh, but only as late of that pariſh. After the 
expreſs averment in the writ which I have mentione!, the 
caſe is not open to that objection: but if the caſe were other- 
wiſe, there is no fomidation for it. The conſtant form of 
indictments is to deſcribe the priſoner late of ſuch a place; 
and both Hawkins and Hale ſay the writ of proclamation 
ſhall go according to the place of which he is ſo deſcribed. — 
THr $1xXTH OBJECTION is that the ſheriff has not added to 
his return to each proclamation that the priſoners did not ap- 
pear. It is not neceſſary that he thould do fo, The paſſage 
cited from 2 Hale's P. C. 204, ſpeaks of the exigent only; 
and in the return to that writ it is neceſſary to ſtate that 
they did not appear. The exigent is the writ, which com- 
mands the ſheriff to take the priſoners ; and the proclam tion 
is merely a public notice of what is doing in another place. 
The precedents are againft this objection ilſo; and theie is 
no authority in ſupport cf it. In truth, theſe laſt four ob- 
jections were r.ther hinted at, than relied upon, in the ſecond 
argument; and is as much as they deſerved.— IHE LAST 
OBJECTION is, that the names of the coroners, by whom the 
outiawry was pronounced, are not ſub cribed to this record 
and 2 Hale“ P. C. 204. and 2 Rol. Abr. 802. were quoted 
upon this point, where it is ſaid to have been determined that 
the names of the coroners muſt be ſubſcribed to the judgment 
of outlawry, or, in the words of Rolle, be put upon the record ; 
or elſe it is error. By law it is neceſſary that it ſhould appear 
by whom the outlawry was pronounced, and that they had au- 
thority to pronounce that judgment, with the exception per- 
haps of an outlawry in the city of London; in which caſe it 
was determined in King v. Garrard, Cro. Fac. 531. that an 
eutlawry returned in the general words, © idee utlagatus 9% 
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was good; the Court taking notice that there was not any co- 
roner, but the mayor for the time being was perpetual coroner 
and hat the courſe was not to return there © per ;udicium core 
& natorum but generally “ zdeo wtlagatus eff.” From that 
caſe it is manifeſt that the law requires no more than what I 
have a ready ſtated, namely, that tne names of the perſons by 
whom the out] wry was pronounced, and that they had autho- 
rity ſo to do, or in other words that they were coroners, ſhould 
appear upon the record. But the poinc does not reſt merely on 
inference from that caſe; for there are tv other cafes in the 
ſame book, which ſhew clearly what is required. The firſt is 
Sir Eduund Button v. Awwdley, Cro. Fac. 521 ; where the out- 
lawry was reverſed becauſ- it was not faid to be per judicium 
cronatorum ; the other is Patrick's cafe, Cra. Fac. 528. where 
it was ſtated that the defendant was out!1wed per fudicium co- 
ronatorum, but the record did not ſhew the name of any of the 
coroners; and for that cauſe it was reverſed. It never was 
conten ded that the coroners muſt gn the judg nent with their 
own hands. In ancient times it was hardly poſſible; and 
there is no caſe in the law in which it is eſſential that the. 
jud-e of a court ſhould ſign the judgment with their own hand, 
B-ides, if that had been neceſſary, it could not have been 
done on this record, which is not the record of the coroners, 
but of the court of over and terminer, madewp from the re- 
turns of the ſheriff, ſtating what ha in fact been done under 
the miindates of the Court, The record in the preſent cafe 
ſtates that © by the judgment of Daniel Hollett Scadding, 
« z-ntleman, and Peter Lavng, gentleman, coroners of our 
© ſaid lord the king of the ſail county of Somerſet, and ac- 
& cording to the 1 ws and cuſtoms of England, the priſoners 
© are each of them ſeverally outlawed.” | herefore it does 
appear on the record by whom the dutlawry was pronounced, 


- 


* 


and that they were coroners, and conſ2que tly had authority 


to pronounc* that judgment. For theſe reaſons we are all of 
opinion that judgment mult paſs on the prifoner at the har. 
Inthe courſeof this enquiry another quęſtionaroſe, whetherthe 
priſoners were entitled to their clergy? and that depends on the 
true conſtruction of the ſtatute 14 Geo. 2. c. 6. f. 1. which 
takes away clergy from thoſe who are conviFed of ſheep-ſteal- 
ing. As that is a general queſtion, we took the opinion of all 
the judges of England, who took time to conſider it thoroughly; 
and [ am authoriſed to deliver it as their unanimous opinion 
that C outlawry”” is a conviction” (1) within the meaning of 


— — — 


(1) Vide Stat. 26 Hen 8, „ 1 . 5 1 Ed. 6 c. 12 10523 & 3 
Ed. 6. e. 31 6 Ed.6. 29 El. e. 15. ſ. 2; 1 % 8 
3 S 4 . S M. c. 9. ſ. 2; Co. Lit. 390. 6; 391. 4; Poulwrs Caſey 11 
Rey. 29; Dr. Fofler's Caje 11 Rb. 50. 6; 1 Rol. Rep. 89. 2 Hawk. c. 35. 
f. 62. 2 Hale P. C. 305.3 34% 3503 352 3 353.3 Crompt. Off. Jul. 9; 
& Foſter 358. 


that 
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that act of parliament. —AsHHvuRsT, J. then pronounced ſen- 
tence of death on the priſoner James Yandell ; Fohn Yandel! 
baving died ſince this caſe was argued the ſecond time. 
The King v. The ſheriff muſt ſtate in his return to the writ of exigent 
J. Almon. In 4 Benny . bly 
Yrror. Ea. Ter, the day and year of each exaction: ſtating that on ſuch a 
33 Geo. 3. day in the Zoth year of the reign he exacted the defendant a 
S Ter. Rep. 202. third time; that afterwards on ſuch a day (omitting the 
year) he exacted him a fourth time; and that offeraards on 
tuch a day in the 3oth year aforeſaid he. exacted him a fifth 
time, is infuſhcient, and a good ground for reverling the out- 
lawry.— On a writ of error to reverſe a judgment of outlawry 
againft the defendant on an information tor a libel of which 
the defendant had been found guilty. It was, on the behalf 
of the defendant, objected, iſt, that the firſt writ of capias 
was not returned, and therefore that there was no foundation 
for the other writs. And that therefore it did not appear there 
was any foundation fer the alias capias ; for that ſhould only 
have ined on the return of nn gſt inventus to the firſt, 2dly, 
For the ſame reaſon the third writ ſhould have appeared to be 
a pluriet. 3dly, That itdid not appear in what year the guarto ex- 
aFus was; and the Court cannot intend it. And that it ſhould 
have been expreſsly alleged in words. See 2 Rol. Abr.802. pl. 8. 
which caſe is as follows; © It the return of the exigent be at my 
county court, &c. at Oxford, 22 June, 6 Fa. Angliæ, &c.and 
& Scatiz 42, the defendant was exacted and did not appear; at 
% my county court, 6c. held 19 July in the year aforeſaid; at 
my county court, &c. 16 Auguſt, 6 Zac. Angliæ and Scotia 
« 43; the return of the ſecond county court is not good, be- 
« cauſe it does not ſay © Angliæ; for though the firſt and 
<« third are good, and pur ces the ſecond may be intended to 
* be ſo too, yet becauſe this cannot be taken by intendment, 
« it is not good.” —Lord KExYoN, Ch. J. In caſes of out- 
lawry the rule is, that the moſt ſcrupulous exactneſs is re- 
quired. This rule has been adopted in a ſeries of determina- 
tions. It is now too late to enter into the reaſons on which 
particular objections have been held to be fatal; we have only 
to examine whether or not the authorities have been followed. 
And I confeſs, I cannot diſtinguiſh this caſe from that in 2 
Rol. Abr. in ſubſtance : the introduction of the word © at- 
« terwards”” makes no difference. The ſheriff's return then 
ſtated the ſeveral proceedings diſtinctly, as it thould now. 
Any reaſonable perſon reading the return to the exigent 
might ſuppoſe that the fourth exaction was in the goth year: 
but in the caſe in Rol. Abr. the Court ſaid they could not 
make ſuch an intendment; and that book of abridgment was 
publiſhed by Lord Hale, who approved of the cafe cited, and 
gave his reaſons why it ſhould be adopted. —BULLER, J. 
here is neither ſenſe nor reaſon in the objection; but, ac- 
cording to the authorities, it mult prevail. In a record of 
3 | | outlawry 
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outlawry it is neceſſary to ſtate the year of the king's reign 
(Craſe's caſe, Hard. 6, 7.) in which every tranſaction hap- 
pened; though that is not required in other records For 
example, when continuances are entered for the purpoſe of 
excluding the ſtatute of limitations, the year of the reign 1s 
never mentioned. But in the cafe of outlawry a different 
rule has been eſtabliſhed, and therefore it muſt be adhered to 
in the preſent inſtance ·— Judgment reverſed. | 
It need not be ſtated in expreſs terms on a record of The King v. 
a judgment of outlawry that a 20 of capias iſſued againſt ther if 2 
defendant; it is ſufficient if it appear “ that the ſheriff was 36 Geo. 3. B R. 
4 commanded to tate the defendant, &c.** Neither is it neceſ- 6 Ter. Rep. 57 
ſary in ſtating every writ to repeat the day and year when 
each was iſſued; it will ſuffice if it appear by referring to 
the preceding parts of the record; as if, aiter ſtating that the 
capias was returned on ſuch a day, it proceed thus, /Yhere- 
upon the exigent was awarded; the word J/hereupon referring 
to the day when the capias was returned. On a writ of 
error to reverſe a judgment of outlawry, for a libel on the 
Houſe of Commons, the objections relicd on were three : 
IST, That no writ of capias has been awarded. 2DLY, That it 
did not appear on what day or year the exigent vas awarded. 
3DLY, That it did not appear that the ſheriff who returned the 
exigent was the ſucceſſor of him who executed it,—Lord KEN VO, 
Ch. J. As to the firſt, the writ of capias is awarded in the 
common and uſual form. In Co. Entr. 358, b. which is an 
. outlawry for robbery, the exigent (1) is awarded thus; Ideo 
preceptum fuit vicecomiti quod exegi faciat eundem T. G. 
de comitatu in comitatum, &c. The return is in this form; 
ad quem diem CG. H. armiger adtunc vicecomes, &c. retor- 
„ navit quod virtute brevis dictæ dominæ reginn® T. G. 
primo exaCtus fuit, &c.“ In Trem. 282, Rex v. Morley, for 
murder, the exigent is awarded thus: ſuper quod preceptum 
eſt eidem vicecomiti quod non omittat, &c. quin exegi faciat, 
&c. In like manner writs of venire and diſtringas may be 
tound awarded in Co. Eutr. 358, 360, 366; and it is the 
moſt common way ſo to award the various writs required in 
the courſe of any judicial proceeding. Therefore we think 
that the manner in which the capias is awarded on tlus re- 
cord is warranted by all the precedents. As To THE SECOND 
OBJECTION, that it does not appear on what day or year the 
exigent was awarded; it appears by this record that the writ 
ef capias was returned on IF edneſday next after 15 days 
from the day of Faſter; WHEREUPON by another writ 
the theritf is commanded that he cauſe to be exacted the 
faid S. Perry from county court to county court, &c. In 
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(1) There too the capias only appeared on the record as in this caſe ; 
Per quod preceptum frut H. S. armigero adtunc vicecomiti Rut. quod 
c-peret predictum T. S. &c-" 
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this award the word whererpmr refers to the day on which 


the capias was returned, and ſufficiemly ſtates the day and 
year wien it was awarded, "The entry referred to as an 
authority in ſupport of the objection in Brown's Entry. 363, 
is merely an aſſignment of an error, and not an entry of auy 
judgment of outh;wry being reverſed for ſuch cauſe; and the 
error athgned there was, that it did not appear by the ⁊urit in 
what term and year it iſſued; which might be an objection 


in that cale if the writ was ſet ont in the record: but that is 


not the cale here. In the King v. Morler, at the gaol delivery 
held at Y ork, 12th March, 1650, the theriff returned non eſt 
myventus ;z and the exigent is there awarded in this manner, 
ſuper quod preceptum eſt eidem vicecomiti quod non omittat, 
&c. quin exigat, &c. and no teſtè is ſtated. In Co. Entr. 358. 
5. the return of the capias is thus ſlated, ad quem diem (ff) 
ad ſeſſionem pacis tent. apud U, die Jovis, &c. cor m, &c. idem 
vicecomes retornavit quod prædictus T. S. non fuit inventus 
in baliivafua; zdeo preceptum fuit eidem vicecomiti quod ex- 
egi faciat, &c.; and the day and year did not appear in any 
other way. In Co. Ent. 35 b. b. writs of diſtringas in the caſe 
of an in did ment for murder are awarded to prevent a diſ— 
continuance exactly ii the ſame manner. Therefore all che 
authorities ſhew that this objection is not better founded than 
the firſt. As To THE THIRD OBJECTION, That it docs 
not appear that the theriff who returned the exigent was the 
ſucceſſor of him who executed it; the authority cited in ſup- 


port of it was an entry, in the ſame page of Brown, and like | 


the other is a mere alignment of errors, and no entry of a 
judgment; neither is it an atlignment of the error now inſiſted 
on, which 1s that it does not appear that the ſheriff return- 
ing the writ ws the ſucceſſor of him who executed it, In Brown, 
the error aſſigned is, that it did not appear that the exigent was 
delivered to the ſucceſſor by the predeceſſor in exit ab officio 
ſuo; whereas here it is exprefsly ſtated to have been do- 
livered to the preſent ſheriff by the late ſheriff at the 
time of his going out of the office of theriff, The return 
of the exigent is in the form here uſed in Lillty's Eutr. 
459. and in The King v. Yandell, and appears to be the 


utual form; of wich thirteen inftances have been tur- 


niſhed from the Crown Office. And by looking at the re- 


curd it appears, that the quinto exactus by the late ſheriff was 
on the 29th of Auguſt, and the return by the preſent ſheriff 
on tlie Arrow of 27 Souls, within which time the Court can— 
not intend chat chere was any intervening ſherifh, but that the 
v rit muſt have been returned by the immediate ſucceffor, 
There being, theretore, no fair ground of objection to the out- 
lawry, the judgment of outlawry mult be affirmed, 

Special bail mult be put in, upon appearing to an outlawry, 


6 Geo 3. B. R. where ſpecial bail was originally required. — J he queſtion was, 


3 Surr. 1920. 
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6 Whether, in a caſe originally requiring ſpecial bail, and the 


« defendant ſtanding out to an outlawry, he can come in and 
« appear to the outlawry without putting in SPECIAL barl(1),” 
Pex CUR. There ought to be /pecral bail: it would be very 
unreaſonable, that the defendant ſhould gain an atvantage, by 


| ſtanding out till proceſs of outlawry. He certainly ought not 


to be in a better caſe then, than if he had appeared at firſt, 
And accordingly, the direction given was * That the filacer 
« ſhould not iſſue a ſuprr/edeas, till the defendant had put in 
« ſpecial bail. And a week was given him for that purpoſe. 

The writ of capius utlagatum, and the ſheriff's return to it, Reynolds, gent. 
ought to be filed with the clerk of the exigents.—A rule wag”: Adams, 
obt ined, calling on the plaintiff in outlawry to ſhew cauſe Geo. 3. B R. 
why the writ of capius utlagatam, and the ſheriff's return to; Yer. Rep. 578. 
it, which had been filed by the plaintiff in the treaſury. chamber, 
ſhould not be taken off the file there, and carried to the office 
of the clerk of the exigents and outlawries, in order that a 
tranſcript might be ſent to the court of Exchequer, upon 
which to apply for an amoveas manus. Cauſe was ſhewn: 
AND THE CoUuRT ordered it to be referred to the maſter to 
enquire in which of the offices this writ ought to have been 
filed; who reported, on a ſubſequent day, that it ought to have 
been filed with the clerk of the exigents. Bur LoR D KEN VON 
deſired it might be underftood, that it was afterwards to be 
earried to the office of the cats brevium. | 

If an indictment for felony has been removed here from an The King . 
inferior court, in order to iſſue proceſs of outlawry upon it, Perry, Hil. Ter, 
and the party accuſed come in upon the exigent, and be com-, N — 
mitted for trial, this Court will award a procedendo, on the fe? 
6 Hen. 8. c. b. (2) to carry the record back. 


| Palatine. 
U a ſuggeſtion entered by leave of the Court upon the The King v. the 


roll, that a fair and impartial trial cannot be had in the coun-Lohabitants of 
g 1 G St Mary-on-the- 
ty-court of the city of Cheſter, the Court will award the trial tofu, Cheſter, 
be had in the adjoining county palatine. This was an indictment Tr. Ter. 
for the non- repair of a road lying within the county of the city 35 Ge0. 3- BR. 
1 | 7 Ter. Reh. 735: 


— —— 


(1) See the ſtatute of 31 F/iz.c.3.J 3; and 4, 5 Milliam and Mary, 

c. 18. 8 4. 

(2) Which enables“ this Court to remand and ſend down, 2s well the 
bodies of all felons and murderers brought or removed before the King, 
in his bench, as their indictments, into the counties where the ſame mur- 
ders or felonies have been committed or done. 


of 
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of Cheſter (1), returned by certiorari into this court; and x 
rule was obtained for leave to enter a ſuggeſtion on the record 
that a fair and impartial trial could not be had in that county; 


and praying the Court to award a trial in the county of Salop, 
that being the next Engliſh county where the king's writ of 


venire runs; it having been decided in the cafe of the King v. 
Amery(2), that this Court could not ſend down ſuch a record 


by mittimus to the chief juſtice of the county palatine of 


Cheſter, which was, in fact, the next county to the county of 
the city of Cheſter. But Lord KEN VON, Ch. J. ſaid, that he 
had ſince taken the matter into conſideration, and was fatisfed 
that the opinion delivered in the cafe of the King and Amer 
had procceded upon a miſtake, in ſuppoſing that becauſe the 
king's writ of venire facias could not run into the county pa- 
latine of Cheſter, therefore this Court could not award the 
trial to be had there, and that the practice had been accord- 
ingly; but upon examination it appeared, that in the cafe of 
the King v. Ellames (3), where the matter originated in the 
county of the city of Cheſter, the record was ſent down to be 
tried in a county palatine; and there were other inſtances (4 
ſtated in the caſe of the King v. Amery; therefore, PER Cur. 
Let the ſuggeſtion prayed for be entered on the roll, and let 
the record be ſent down by mittimus to be tried in the county 
palatine of Cheſter. 


Rex v. Lambe, A warrant for a tales, on a trial in a county palatine, muſt 
Eig. Hil. Ter. come from the king's attorney-general.— On a motion for 4 


8 Geo. 3. B. 
4 Burr. 2171. 


* new trial, it appeared that the cauſe was tried in the county pa- 


latine of Durham; and related to the rights of a corporator of 
Durham: and the principal objection taken on behalf of the 
defendant was, „that the warrant for a tales de circumſtanti. 
&« bys” (for there were not enough of the fpecral jury) & ought 
« to have been a warrant from the attorney-general of the 
« county palatine: whereas the proſecutors had only procured a 
warrant from his majeſty's attorney-general,—Lord M axs- 
FIELD, Ch. |. As to the tales, at preſent I think that, as this 
is an ſue joined at Weſtminſter, and the #ing's officer proje- 


cutes it, the warrant for the fales muſt follow that; and the 


king's attorney is to fign it —YaTEs, J. concurred: and 


— 


— — ger 


(1) Cheſter is one of the places excepted out of the late act of the 
. e. % 5 | 

(2) 1 Ter. Rep. 363. vide title VENUE. 

(3) This is the ſame caſe as is reported 2 Stra. 976. and Rep. Temp. 
Pardw. 42. for another point. But in the report in 2 Barnard, 402. i! 
appears to have been much conſidered whether there could be a ſpecial 
jury, in that caſe, out of the county palatine of Cheſter, the matter ori- 
ginating in the county of the city; and the Court ultimately decided tht 
there might. | | 

(4) One of them is R. v. Jobnſon. H. 7. Geo, 2. | 

| tha! 
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that there was no need of the aid of the ſtatute of 5 Eliz. c. 
25. (1) to impower the granting a tales de circumſtantibus in 
the counties palatine. The judges of the counties palatine 
have the ſame authority as the King's judges of niſi prius: and 
the po/7ea is to be returned in the fame manner as from other 
judges of niſi prius. As to trials at bar, the reaſon is very 
different: there, there is a proper method of proceeding to try 
it by a tales; namely, a writ of decem tales; which can not be on 
trials at ai prius. As to the Br/hop's attorney-general, he ſhall 
not have power to contradict the &:ng's attorney-general, and to 
ſay © it ſhall not be tried:“ which might be the cafe, if he 
was to grant the warrant, inſtead of the King's attorney-ge- 
neral.—AsToN, J. and W1LLEs, J. were of the ſame opinion. 
PER CUR. Rule diſcharged. 


Pardon. 


T5 king's ſign manual may be given in evidence by theThe King v. 


priſoner, on an indictment for returning from tranſporta- — Miller, 
A. Ter. 


tion; and if not revoked, and the condition be literally, though 


from that indictment. Miller was convicted, at the Old Bailey, 
in January ſeſſions, 1971, and ordered for tranſportation for 
{even years. He afterwards obtained a ſign manual from his ma- 
te/iy, declaring his intention to pardon the ſaid ſentence, and inſert 
the priſoner's name in the next genera! pardon; on condition of 
his giving ſecurity, to the ſatisfaction of the recorder, to tranſ- 
port himſelf for ſeven years; which he accordingly gave, and 
was admitted to bail, but did not go abroad. And he was now in- 
dicted capitally, at December ſeſſions, 1771, for being at large 
in this kingdom, after having been ordered for tranſportation. 
He would have pleaded this ſign manual; but the recorder who 
tried him, thought it inadmiſſible. Whereupon the jury found 
him guilty; ſubject to the opinion of the judges, whether this 
ſign manual ought to have been received in evidence ? and 
alſo, if it had been admitted. whether it could have availed the 
priſoner; as he had not ſubſtantially performed the condition 
of this intended pardon, by tranſporting himſelf for ſeven years? 
Tak juDGts were unanimouſly of opinion, 1. That this 
lian manual ought to have been received in evidence; for, 
though no pardon, but revocable by the Kihg; it was an au- 
thority, for the judge to bail him; and therefore, a good cauſe 
for him to appear at large. 2. That the ſign manual was im- 
properly worded, by miſtake of the officer; for the condition 


REL + 


(1) 5 Eliz.c. 25, ſ. 2. enacts, © that in Wales, and in the counties 
*« palatine of Cheſter, Durham, and Lancaſter, where a full jury fhall 
not appear, che juſtices may, upon requeſt by the plainriff or demand- 
ant, command the ſheriff to name ſo many other perſons preſent, as 
„ ſhall make up a full jury: which ſhall be added to the former pannel. 


Vox. IV. Qq of 


3, 


12 G 


not ſubſtantially, complied with, it ſhall diſcharge the priſoner; gu. Rg. 79g. 
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of it ſhould have been, to tranſport himſelf, and give fecurity !; 
to do; and not merely to give ſecurity: which condition the pri- 
ſoner has literally-complied with. And therefore, though tb 
King might revoke his intended grace, on account of this 25 
parent fraud; yet, as he has not actually revoked it, the pri- 
ſoner ought not to have been convicted on this indictment. 


The King v. Pardon by ſign manual, how to be v orded and made uſe of, 
_ — The defendant having been convicted on an indiftimer.t for 


4 Geo. 3. B. R. 2 violent aſſault, had judgment to pay a fine, to be impriſoned 
x Black. Raf. 459. for two years, and give ſecurity for five years longer. After- 
wards, the King, by letters under his fign manual, directed to 
the judges of this court, ſignified, that it was his royal plea- 

ſure, to remit the fine and impriſonment; and willed them to 

give the neceſſary directions accordingly. And it being 

moved to bring the defendant up, to take the benefit of this 

ſigr manual, Lord MANSFIELD, Ch. J. ſaid, that the defend- 

ant had been ill adviſed. He ſhould have procured a privy- 

ſeal to bail him, in order to plead his pardon, which, it ſhould 

be ſuggeſted, the King intends to grant, in the nature of 2 

Circuit pardon. We can do nothing upon this fign manual; 

which imports to be a pardon in itſelf, and ſhould therefore 

have been under the great-feal. Afterwards, a new fign 

manual was procured in theſe terms: « Whereas, &c. (ſtatins 

« the inducements aforeſaid) we do hereby ſignify our intention 

&« of granting to the ſaid Beaton, our moſt gracious par- 

don, ſo far as relates to the ſaid fine and impriſonment; upon 

his giving ſecurity for the good behaviour for five years, ac- 

“ cording to the judgment of our ſaid court, and entering into 

*« ſufficient recognizance, for his appearance in the ſaid court 

« of King's-Bench, and pleading our ſaid pardon for his ſaid 

* offence, when thereto required. Our will and pleaſure there- 

e fore is, that you take due notice thereof, and give the neceſ- 

« fary directions accordingly.” This was allowed by the 

Court, and a rule granted to bring up the defendant; who, on 


F | | : a ſubſequent day, was brought up and diſcharged, upon giving 
o bail for the purpoſes aforeſaid. | | 
; Bull 2. Tilt, A pardon, if pleaded, muſt be averred to be under the great- 
j Hil. Ter. R ſeal.— This was aſſumpſit for wages. Pleas: 1ſt, non-afſun!tfit; 
. Arg Bog 2dly, That the plaintiff, before the time of the action com- 
* menced, was convicted of felony, and ſentence of tranſport- 0 
ation paſſed upon him. Replication joining iſſue on the if 


piea. As to the 2d plea, & that after the faid conviction of the 
plaintiff, &c. at, &c. our ſovercign lord the now king, in con- 
ſideration of the opinion of the judges, &c. was graciouſly 
Pleaſed to extend his gracious mercy unto the plaintiff, and 
did then and there grant the plaintiff his ſaid majeſty's Hu“ 
pardon for the ſaid crime, &. And this, &c. Wherefore, 
&c.” To this there was a ſpecial demurrer, & for that the 
ſaid plaintiff hath not, in or by his ſaid replication, alleged or 
ſhewn in waat manner the ſuppoſed pardon therein mentionec 

was 


ment,“ it is recited * That the proceſs by ai/tringas is dis 5 Burr. 2725. 
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was granted, &c. &c.“ Joinder in demurrer. PRR CUR TAM. 

Every thing under the great ſeal mult be pleaded ſul pede 

/i7illt, and that a pardon mult be under the great ſeal is clear, 

However, that this may not be taken too generally, it is right 

to mention, that under ſome ſtatutes the king's fizn manual 
actually carried into execution, and the conditions performed, 

may amount to a ſtatute pardon. But thoſe are exceptions 

not at all affecting this cafe, —P: R CurizM, Judgment for 

the defendant — See alſo the title APPROVER, in vol. I. 


JParliament. 


F a member of parliament be held to ſpecial. bail, and it be Anne Fenwick, 
moved to diſcharge him on a common appearance. Theuidew, v. 
Court can take no evidence of his being a member, but the „„ 
return of the writ.— The defendant, who was knight of the 11 Geo. 3. C. k. 
ſhire for Weſtmoreland, was bound in a bond of 18, oool. to * BRA. 78 J. 

the plaintiff, the widow of his elder brother, to pay her 3oool. 
in money, and an annuity for life of 400l. per annum. On 
default of payment, ſhe brought debt on this bond in the 
King's-Bench, and recovered judgment; and ſued out an egit 
thereon, which was not executed. For, finding he had caſh 
in the hands of Chili and Company, bankers, in London, the 
brought a plaint upon this judgment, in the Mayor's-Court, 
and ſued a foreign attachment againſt the money in Child's 

hands: to which, the defendant put in ſpecial bail, and thereby 

diſcharged the attachment [See Cro. Eliz. 593, 713.] The 

defendant then removed the plaint, by habeas corpus cum cauſe, 

into this court; and, upon a rule given by the plaiutiſf for that 

purpoſe, put in ſpecial bail, upon the habeas corpus. And now 

Milſon moved, that the defendant, being a member of parlia- 

ment, might be diſcharged on common bail. But, this being 

only proved by affidavit; the Court, on conſideration of pre- 

cedents, would not grant a rule to ſhery cauſe : but the next 

day, the deputy-clerk of the crown attended with the ſheriit 's 

return; when they ordered the rule to go. 

The coſts of iſſuing wris of diſtcingas, under ſtat, 10 Martin v. 
Gez. 3. c. 50. are to be paid before app-arance, though n and 
iſſues be levied.— By 10 Ge 3. c. 50. For the further pre- 8? 
« venting delays of juſtice by reaſon of privilege of parlia- 11 Geo. 3. BR. 


« latory and expenſive.” For remedy whereof, fect. 3. enacts, 
bat the court, out of which the writ proceeds, may order 
« the iſſues levied from time to ume to be /o, and the money 
* ariſing thereby to be applied to pay ſuch colts to the plaintiff, 
as the ſaid Court ſhall think juſt, under all the circumſtances, 
« to order; and the ſurplus to be retained until the defendant 
« {hall have appeared, or other pw pvſe of the writ be anſwer- 
« ed.” With a proviſo, ſe&. 4. that © When the purpaſe of 
* the writ is anſwered, then the ſaid iſlues ſhall be returned; 
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or if fold, what ſhall remain of the money ariſing by fuch 


« ſale ſhall be repaid to the party diſtrained upon.” The 
plaintiff, in the preſent action (which was againſt a member 
of parliament), had proceeded agreeably to this act of parlia- 
ment, and had obtained rules for ſelling the iſſues levied upon 
a diſtringas, an alias diſtringas, and a pluries diſtringas; and 
alſo a rule for an attachment againſt the ſheriffs: but no iſſues 
had been actually levi d. However, the defendant did, at 
length, appear. It was thereupon moved, that theſe rules 
ſhould be all diſcharged: but the plaintiff inſiſted upon the c. 
of iſluing theſe writs, before the rules ſhould be diſcharged, 
AND THE CoURT thought that to be juſt and reaſonable; 
and directed that, on payment of ſuch coſts, the rules ſhould be 
diſcharged, They were of opinion, that theſe coſts were not 
to attend the event of the ſuit; but were to be paid to the 
plaintiff immediately and at all events, whether he ſhould finally - 
{ucceed in the ſuit or not. | WD 

And the ſtat. 10 Geo. 3. chap. 50. extends to all writs of di- 
firingas, as well thoſe iflued againſt members of parliament as 
others.— This was the caſe of a ſheriff who did not bring in 
the body, after a return of a © cepi corpus” made by his pre- 
deceſſor: for which neglect or refuſal, ſevetal writs of d:/ringas 
had iſſued againſt this ſucceeding ſheriff. For, the practice is, 
that if a ſheriff in office returns a cepi corpus, and will not 
bring in the body, though he remains in office, an attachment 
ſhall go againſt him: but if he is gone out of office, an at- 
tachment ſhall not iſſue againſt his ſucceſſor, the new ſherifl, 


- who did not make the return of cepz corpus; but a diftringas is 


the method of enforcing him to bring in the body. And this 
lat er was the preſent caſe, viz. that theſe writs of diſtringas 
| had iſlued agai..ſt the ſucceeding ſheriff, for not bringing in 
the body upon a cgi corpus returned by a former ſheriff ſince 
gone out of office. And the Court was applied to, on behalt 
of the plaintiff, that they would direct the iſſues to be ſold; 
and that the plaintiff ſhould be paid his coſts, out of the money 
ariſing thereby. — The counſe] for the ſheriff, againſt whom 
theſe writs of d;ffringas had iſſued, endeavoured to ſhew that 
this act of parliament of 10 Geo. 3. c. 50. does not extend 
to writs of di//ringas in general; but only to ſuch writs of di- 
ftringas as are iſſued againſt members of parliament, or relate t: 


Firidilege of pariiament. But Lord MansFIELD held, that 
8 / 5 


this act of parliamen: relates to a writs of ditringas in general: 
and is not confined to ſuch as concern privilege of parliament 
only(1). IRE CouRT ordered the ifiues to be fold; and the 
colts hitherto incurred by the fault of the ſheriff to be taxcd, 
and paid to the plaintiff out of the money arifing thereby; and 
the reſidue to be retained, in order to anſwer the event of 
the ſuit. | | | 


—— — 


(1) The third elauſe begins thus: “ And whereas the proceſs by di- 
« /tringas is dilatory and expentive; for remedy thereof, be it enaQtsd.” 
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It ſeems that peers may be ſued in B. R. by original bill. — 
In debt upon bond, by bill, the defendant pleaded to the ju- 


riſdiction of the Court, becauſe a peer of the realm can only;s Geo. 3. BR. 
be ſued by original writ, and not by bill. —Demurrer ande. 544. 


joinder in demurrer. In ſupport of the demurrer, it was in- 
ſiſted, that by the ſtat. 12 and 13 J. 3. c. 3. in cafe of diſ- 
ſolution or prorogation of parliament, or in cafe of adjourn- 
ment for more than fourteen days, the ſame proceſs was given 
againſt peers as againſt other perſons; and Say v. Lord Byron, 
Sayer's Reports, 63. was cited as in point.—1.oRD Aans- 
field, CH. J. The note I have of the caſe of Say v. Lord 
Byron is as follows: « Mich. 26 Geo. 2. B. R. it was moved 
(upon an affidavit that the plaintiff had ſued out two writs of 
diftringas, whereupon the ſheriff had levied 408. and 4l.*and 
that no bill was filed) for a rule to ſhew cauſe, why the ſaid 
two writs ſhould not be quaſhed, and the money l-vied thereon 
de reſtored, The objection was, that a peer ought not to be 
ſued by bill, but by original writ: and that the ſtat. 12 and 13 
IT. 3. c. 3. does not make any variation in the proceedings 
againſts peers, but reſpects, in this particular, commeners only, 
After cauſe ſhewn, the Court declared, that there were many 
precedents of actions againſt peers of parliament for many 
years before the ſtatute of V. 3. as certified by the maſter, 
and Mr, Day the clerk of the rules: and ſaid, why could not 
the Court ſupport its ancient jurifdiction; as well as he Court 
of Exchequer hold plea as deter domint regis? And the Court, 
in that caſe, diſcharged the rule.” This is an authority in 
point. The original bill was the common law proceſs, Per 
Cur. Judgment guod deſendens reſpondeat cuter. 


And if a peer of parliament plead in chief to a bill filed The Earl of 
againſt him in the court of King's-Bench, he cannot afterwards {-onfdale 
aflign for error, that he ought to have been ſued by original, Ch in error, 
writ, and not by bill, The defendant in error, filed a bill in the Mie Ter. 
court of King's-Bench, againſt the plaintift, and recovered a34 Geo. 3 2 Hen. 


verdict; the cauſe of action being tne following: © Be it x6” 
membered, that in Eaſter Term laſt paſt, before our lord the 
king, at Weſtminſter, came Henry Littledale, by Anthony 
Adamſon, his attorney, and brought in the court of our ſaid 
lord the king, then there, His BILL again't the Right Ho- 
nonrable James, Earl of Lonſdale, having privilege of parlia- 
ment, of a plea of treſpaſs on the c..ſe, and there are pledges 
for the proſecution, to wit, John Due and Richard Roe; which 
ſaid bill follows in theſe words, to wit, Cuniber and to wit, 
Henry Littledale complains of the Right Honourable James, 
Earl of Lonſdale, having privilege of parliament, in a plea of 
treſpaſs on the caſe, &c. for that whereas, &c. [charging tne earl 
with undermining and deſtroying the defendant in error's houſe 
and premiſes, by the improper working of a coal-mine.”” ] A writ 
of error being brought; after aſſignment of the uſual errors, it 
0 243 was 


Lord Weymouth, 
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was firſt aſſigned, & that the ſaid ear], being a peer of this realm, 
« agaught to have been ſued by original writ, and nat by bill.” 
And now, on behalf of the plaintitt in er or, 7 zwliams, in ſup— 
port of that aſſignment, made two queſtions: the firſt, Whe- 
ther a peer or lord of parliament could be ſued in the court of 
King's-Bench by bill prior to the paffing the ſtatute 12 and 
13 W. 3. c. 3? the fecand, Whether that ſtatute had made 
an alteration in this reſpet? After the argument by 7. 
liams; IAilroyd, who was going to argue on the other f1d-, was 
ſtopped by the Court, and the judgment was a'irmed (1). 
The Earl of THE PLAINTIFF IN ERROR thereupon brought a writ of 
3 , error in the Houſe of Lords; and having aſſigned the ſame 
.Ittledale in : © 
the Houſe of Error as in the court of Exchequer Chamber, hoped the 
Lords. in erior, judgment would be reverſed for the following, among other 
21. Blucke2Y-rextons os, 8 ; 
| 1ſt. Becauſe the juriſdiction aſſumed by the court of 
King's-Bench, of proceeding againſt a peer by original bil 
is not warranted either by the common or ftatute law of this 
realm. LE ; | | 
By the common law, that Court has power to hold plea by bil! 
againſt two deſcriptions of perſons only, viz. againſt the attor- 
nics, officers, miniſters, or clerks of the court who are ſuppoſed 
to be preſent in court (and the courſe always has been, to exhibit 
original bills againſt them, as being preſent in court in their 
proper perſons), and againſt perſons in cuſtody of the martha! 
] of the marſhalſca of the court; and in ſuch bills, it is necel- 
fary to allege, that the defendant is in the cuſtody of the mar- 
ſh2] of the marſhalſea of that court. This laſt mentioned 
branch of its juriſdiction, in proceſs of time, has been cx- 
tended to all perſons againſt whom the proceſs of capias could 
iſiue, by the following fiction, viz.. the court having an ori- 
ginal juriſdictian in treſpaſſes ve et armis, iſſues a writ 
called a bill of Middleſex, or latitat, commanding the ſhe- 
rift 79 take the bidy of a defendant, as for a ſuppoled treſpaſs 
diet arnis, which the defendant never has in reality com- 
mitted; ard the de fendant being taten and brought into the 
cuſtody of the marſh: of the court upon this writ, the plain- 
tiff may exhibit a bill againſt him, as in the cufledy of the 
marſpul, for any cauſe of action whatſoever, upon which 
fiction reſts this branch of its juriſdiction at this day. This 
writ, except in caſes where an ac ctiam for bail is inſerted, 
is not executed upon the defendant's perſon, but he is ſerved 
with a copy of it, and appears, and files common bail, 


— 


—— 
— 


.) As other errors were aflizned, befides that which was made the 
ſur ject of argument, tnere was enough on the record to emitle the Court 
of Exchequer Chamber to give judgment; but that Court could not mean 
to decide the queſtion that vas argued, the ſtatute 27 ES. c. 8. |. 2. 
having cxpreſsly excepted , errors to be aſſigned or found, for or conctru- 
ing the jurijdithton of the faid Court of King's Bench.” a Hen, bl, 274 - P 
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which is a proceeding by which a defendant, inſtead of being 
committed to the cuſtedy of the marſhal, is ſuppoſed to be 
delivered on bail, upon a cept corpus, to Fohn Doe and Richard 
ie, w ich is the fame as a commitment to the cuſtody of the 
marſhal. It is evident this made of proceeding never could apply 
60 a peer, becauſe his perſon could never be arreſted and brought 
into the cuſtdy of the marjhal l a capias in treſpaſs, as no ſuch 
capias lies againſt a peer: and, therefore, Lilly, in his Entries, 
page 21, obſerves, in a note, that a peer cannot be ſued in the 
King's-Bench by bill, by reaſon he is therein alleged to be in 
the cuſtody of the marſhal. The next, and only other juriſ- 
diction which the King's-Bench has in civil actions, is by an 
authority delegated to the court by an original writ, iſſued 
from the court of Chancery, returnable in the King's-Bench, 
and this applies to peers, as well as other perſons, with this 
difference as to the proceſs, by which the defendant is brought 
into court to anſwer as againſt all perſons (except peers, or 
privileged perſons, during ihe time of privilege}, the proceſs is 
ſummons, attachment, and capias, againſt peers, ſummons and 


«iſtringas in infinitum only, as no capias lies; the common law 


having given no juriſdiction to the King's-Bench of proceed- 
ing againſt peers, except by original writ only. The next 
queſtion is, Whether the ſtatute of i2th and 13th V. 3. has 
given that court a juriſdiction of proceeding againſt them b 

original bill? that ſtatute enacts, that from and after the 
* four-and-twengieth day of June, one thouſand ſeven hundred 


* and one, any perſon or perſons thall and may commence, 


«© aud proſecute, any action or ſuit, in any of his majeſty's 
« courts of record at Weſtminſter, or high court of Chancery, 
or court of Exchequer, or the duchy couit of Lancafter, or 
in the court of Admiralty; and in all cauf. s matrimoniai and 
* teſtamentary, in the court of the Arches, the Prerogative 
« courts of Canterbury and York, and the Delegates, and all 
e courts of appeal, againſt any peer of this realm, or lord of 
< parliament, or againſt any of the knights, citizens, and bur- 
geſſes of the Houſe of Commons tor the time being, or 
* againſt their or any of their menial or other ſervants, or 
any other perſon entitled to the privilege of parliament, at 
any time from and immediately after the diſſolution or pro- 
* rogation of any parliament, until à new parliament ſhall 
e meet, or the ſame be re- aſſembled, and from and immediately 
© after any adjournment of both houſes of parliament for above 
the ſpace of fourteen days, until both houſes ſhall meet or 
re- aſſemble; and that the ſaid reſpective courts ſhall and may 
c after ſuch diſſolution, prorogation, or adjournment as afore- 
“ ſaid, proceed to give judgment, and to make final orders, 
« decrees, and ſentences, and award execution thereupon, any 
« privilege of parliament to the contrary notwithſtanding 3 
provided, nevertheleſs, that this act ſhall not extend to ſub- 


| 244 Ts 


599 


* — —_ 


h ³ ³AA EEE Sire Ee 


W * 


Parliament. 


« ject the perſon of any of the knights, citizens, and burgeſſes 
« of the Houſe of Commons, or any other perſon entitled to 
« the privilege of parliament, to be arreſted during the time 
« of privilege; nevertheleſs, if any perſon or perſons having 
« cauſe of action or complaint againft any peer of this realm, 
ce or lord of parliament, ſuch perſon or. perſons, after any diſſo— 
« Jution, prorogation, or adjournment as aforeſaid, or before 
e any ſeſſions of parliament, or meeting of both houſes as 
&« aforeſaid, ſhall and may have ſuch proceſs out of his majeſty's 
* courts of King*s-Bench, Common Pleas, and Exchequer, 
s againſt ſuch peer or lord of parliament, as he or they might 
cc have had againſt him out of the time of privilege; and if any 
« perſon or perſons having cauſe of action againſt any of the 


'« {ard knights, citizens, or burgeſſes, or oy other perſon entitled 


& to privilege of parliament, after any diſſolution, prorogation, 
« or ſuch adjournment as aforcfaid, or before any ſeſſions of 
cc parliament, or meeting of both houſes as aforeſaid, ſuch per- 
tc ſon or perſons ſhall and may proſecute ſuch knight, citizen, 
or burgeſs, or other perſon entitled to the privilege of parlia- 
ce ment; in his majeſty's court of King's-Bench, Common 
« Pleas, or Exchequer, by ſummons and diſtreſs infinite, or 5; 
ce original bill, and ſummons, attachment, and diſtreſs infinite 
ce thereupon, to be iſſued out of any of the faid courts of re- 
& cord.“ | 

It is ſufficient only to read the act above mentioned, to ice 
that the form of proceeding. againſt a peer is not thereby 
varied; and that the original bill is not given againſt peers, 
but only againſt knights, citizens, or burgeſſes, or other per/or.; 
entitled to privilege of parliament, which words, other perſens, 
can by no rule of conſtruction be contended to apply to peers, 
but only to inferior degrees of perſons, as officers, miniſters, 
and clerks, of the houſes of parliament, &c. And what is the 
moſt convincing proof that the peers did not mean to give a 
juriſciction, by original bill againſt them, is, that the bill orig! 
nally ſent up to the lords by the commons, at the parts abovc 
marked, had the words “ peer of this realm, or lord of parlia- 
ment;?*? and the lords {truck out thoſe words. / ide Journals of 
the Houſe: of Commons, vol. x11. 567. Notwichſtanding the 
above, the court of King's-Bench, in the cafe of Ging v. 
Lord Heymouth, determined, that the original bill was the 
common law mode of proceeding againft peers of parliament 
before the ſtatute of 12 U. 3. on the authority of a caſe ci 
Say v. Lord Byron. | | 

It is a ſingular thing, that if the proceeding by original 
bill, as againſt peers, was the common Jaw proceeding be- 
fore the ſtatute of V. 3. that it ſhould nit have been at," 


the made of proceeding againſt members of the Houſe of Caim. 


mons; and yet that has not been pretended; if it were fo, it is 
alſo ſingular it ſhould not have been known to ſome writer 
: Upon! 
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upon the law, or that it ſhould not be found in ſome caſe, or 
book of reports or practice; and yet it may with confidence 
be aſſerted, that no ſuch thing is ever noticed in any book of 
law or practice, neither is it conſiſtent with any principle of 
law; therefore, the plai tiff in error truſts, that neither a ſup- 
poſed certificate of a maſter and clerk of the rules in the King's- 
Bench, in a matter in which they were materially intereited, 
in point of emolument, to eſtabliſh the proceeding they certi- 
fied, nor any erroneous practice which may have followed from 
the precedent of Goſling v. Lord Meymouth, will be ſufficient 
to eſtabliſh this juriſdiction. = 
2dly, In the next place, it is contended, that the plain- 
tiff in error, by not having pleaded his peerage in abate- 
ment, has precluded himſelf from taking any objeRion, in 
a court of error, to the mode of proceeding by bill. In 
anſwer to which, the plaintiff in error ſubmits, that the want 
of juriſdiction is a matter of error; and that if a court has 
no juriſdiction, even the defendant's conſent could not give 
it juriſdiction: that the want of juriſdiction in this caſe ap- 
pears on the record; and, therefore, as the Court ſees it, there 
is no occaſion for a plea to diſcloſe it, as there is of a matter 


 dehors the record. The proceeding by original bill inverts the 


whole courſe of proceeding againſt peers, from the beginning 
tothe end of the ſuit. The returns of writs, in every ftage 
of the ſuit, are totally different, where the proceeding is by 
original writ, and where by bill; and not only fo, but a new 
juriſdiction in error is created by proceeding by bill, inftead of 
original; for where the proceeding is by original bill in the 
King's-Bench, a writ of error is given to the court of Ex- 
chequer Chamber, which is not the caſe where the proceeding 
is by original writ in the King's Bench, as there the writ of 
error is returnable in parliament only. | 
REASONS FOR THE DEFENDANT IN ERROR, 

1ſt, The Court of King's- Bench has juriſdiction to proceed 
againſt a peer of the realm by bill. This appears by the ſtat. 
12th and 13th Wil. 3. c. 3. which authorizes againſt a peer 
ſuch procels, during the times there limited (which imitations 
are ſince removed, and extended to all times, by ſtat. 10 (729. 3. 


c. 59.) as might have been had againſt him out of the time of 


privilege. Before that ſtatute, peers were, by the practice of 
tae court, ſued there out of the time of privilege, by this form 
of proceeding, namely, by bill and by ſummons, and diſtreſs 
thereupon; and may now, therefore, bv virtue of the above 
ſtatutes, be ſo ſued at any time. 2d. That the caſes of Say v. 
Lord Byron, and Geſling v. Lord Meymouth, are not only de- 
terminations in point, but are even ſtronger than the preſent 
Caſe; as in both thoſe caſes this obe tion to the mode of pro- 
ceeding was taken as it ought to be (if a valid objection) in 
the firit inſtance: in che one caſe, by motioa before defence 

to 
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to the action; and in the other, by plea in abatement. 3d. Bu! 
even if theſe cafes could be over-ruled, and allowing that the 
plaintiff in error, being a peer, might in the preſent action 
have objected to this mode of proceeding againſt him by bill, 
yet the objection cannot now be taken as matter of error: it 
is merely an objection of form. "The objection cannot be ex- 
tended to every cate of proceeding by bill againſt a peer; for 
if a peer were in the cuſtody of the marſhal of the king's mar- 
ſhelſca (as he may by law be upon a criminal charge), whilſt he 
remains in ſuch cuſtody, a bill may be exhibited againſt him in 
the court of King's-Bench, as againſt any other perſon. In 
that caje, the objection could not hold. In other caſes, if it 
could avail, it ihould be taken by plea in abatement, as a reaſon 
for not anſwering to the bill. If not ſo taken, but the party 
makes defence, and aniwers to the bill, the juriſdiction of the 
Court is admitted, and the objection waived z and it cannot 
afterwards be received. | | Rs 

AFTER ARGUMENT at the bar of the houſe, the fol. 
lowing queſtions were propoſed to the judges : iſt. W- 
THER tae Court of King's Bench has any juriſdiction to 
hold plea in a perſonal action againſt a peer of the realm, 
and lord of parliament, who is neither in the cuſtody of the 
marſhal, nor is an officer or miaiſter of that court, with- 
out the king's original writ iſſuing out of his Chancery, to 
warrant ſuch action? 2dly, If the Court has no ſuch jurif- 
diction, can it derive ſuch juriſdiction from the acquieſcence 
of the deſendant by pleading to iſſue, and proceeding to trial, 
in an action commenced without the king's original writ? IN 
ANSWER, Lord Chief Juſtice Eyre ſtated the unanimous opi- 
nion of the judges, that the firſt queſtion would have admitted 
conſiderable doubt, if the objection had been made in an earlier 
ſtage of the cauſ2; and that the cafes of Say v. Lord Byron, 
and Ging v. Lord Meymouth, were not to be conſidered as 
deciſive authorities on the ſubject, But that, after pleading in 
chief, it was too late for the defendant to object to the juriſ- 


diction of the Court. Judgment affirmed. 3 
The King v. The Court refuſed to grant a criminal information againſt a 
I. Wrettz bookſeller for printing, on his own account, a report of the Houſe 


4 "ay 3. B. R. of Commons, though it reflected on the character of an indivi- 


& Fer, Refi, 293. dual, —A rule having been obtained, calling on the defendant (a 
* bookſciler) to ſhew cauſe why a criminal information ſhould not 
be granted againſt him, for printing and publiſhing a libel on 7. 
Horne Tocke.-—It appeared, that the charge on Mr. H. Tz 
was a paragraph contained in the report of the committee of 
ſecrecy of the Houle of Commons, a literal copy of which he bas 
publijheil, The paragraph complained of, and which was con- 
tained under the title“ Attempts to aſſemble a Convention of 
the People in England,“ was as follows: „ Some of the per- 
ſons ſo arreſted were proſecuted for high treaſon. A grand 

. Jury 
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jury for the county of Middleſex found a bill againſt Thomas 


Early. the ſecretary of the London Correſponding Society, 
and eicven others; three of the pe: ſons fo indicted, viz, Thoma: 
Hardy. John Horne Tote, a. d John Thelwall, were tried, 
and on their trials were. acquitted of the charge in the indict- 
ment, But the evilence given on thoſe trials eſtabliſhed, in 
the cleareſt manner, the grounds on which the committees of 
the tv-o houſes ot parliament had formed their reports in 1794; 
and thewed, beyond a pothbility of doubt, that the views of 
theſe perſons and their confederates, were in their nature com- 


plet ly hoſtile to the exiſting government and conſtitution of 


this kingdom, and went directly to the ſubverſion of every 
eſtabliſhed and legitimate authority.” Per CuRlam: When 
the motion was firſt made, it was ſuggeſted to the counſel for 
the proſecutor, that if the publication in queſtion really were, 
what it profeſſ d to be, a copy of the report of the Houſe of 
Commons, it would be wrong to grant a rule to ſhew caule : 
but it not being then ad-nitt:d to be a true copy, and it being 
ſurmiſed that the publication aſſumed a title that did not be- 
long to it, we gramed a rule mii; but as it now proves to be 
a true copy of the report, there was not the leaſt pretence for 
the motion. This is an application for leave to file a criminal 
information againſt the defendant tor publithing a libel ; ſo that 
the application ſuppoſes that this publication is a libel. But 
the enquiry made by the Houſe of Commons was an inqui- 


ſition taken by one branch of the legitlature, to enable them 


to proceed further, and adopt ſome regulations for the better 
government of the count: y: this report was firſt made by a 
committee of the Houſe of Commons, then approved by the 
Houſe at large, and then communicated to the other Houle, 
and it is now ſub judice; and yet, it is ſaid, that this is a libel 
on the proſ.cutor. It is impoithble for us to admit, that the 
proceeding of either of the Houſes of parliament is a libel; 
and yet that is to be taken as the ſoundation of this applica- 
tion, Caſes might, perhaps, be put, in which we would enquire 
whether or not the Houſe of Commons were juſtified in any 
particular meaſure; if, for inſtance, they were to ſend their 


ſerjeant at arms to arreſt a counſel here, who was arguing a 


Cale between two individuals, or to grant an injunction to ſtay 
the proceedings here in a common action, undoubtedly we 
ſhould pay vo attention to ir. But the report in queſtion, be- 
ing adopted by the Houſe at large, is a proce-ding of thoſe 
who, by the conſtitution, are the guardians of the liberties of 
the ſubject; and we cannot ſay, that any part of that proceed- 
INg is a libel.—'l he rule muſt be diſcharged. | 
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The Houſe of Lords having voted the defendant guil'y of The King v. 


a breach of privilege, in publilhing a libel upon the Biſhop of Flower, Tr. Ter. 
39 Geo. 3. B. R. 


3 Ter. Reh. 314. 


Landaff, and having ſemenced him to pay a fine of 100). and 
to be impriſoned ſix months, and until ſuch fine was paid, 


which commitment was returned into this court upon an habeas 
| | | corpus 
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corpus ſued out by the defendant, the Court refuſed to diſcharge 
him out of cuſtody.— The defendant was this day brought 


before the Court by virtue of a writ of habeas corpus, directed 


to the keeper of Newgate, who returned the following warrant 
of commitment by the Houſe of Lords, as the cauſe of the 
defendant's impriſonment. & Die Heneris 30 Maij. 1799. The 


ſerjeant at arms acquainted the houſe, that Benjamin Flower 


had ſurrendered himſelf, and was in his cuſtody; whereupon, 
he was ordered to be brought to the bar, and being brought 
to the bar accordingly, he was informed of the complaint 
made againſt him, of his having printed and publiſhed a libel 
upon the Right Reverend Richard, Lord Biſhop of Lan- 


aaff, a member of this Houſe, in the paper entitled © The 


Cambridge Intelligencer,” Saturday, April 20th, 1799; and 
the faid paper was ſhewn to him, and the ſaid Benjamin 


Flower having been heard as to what he had to ſay in anſwer 


to the ſaid complaint, and having acknowledged himſelf to be 
the printer and publiſher of the ſaid paper ſo complained of, 
and alſo that he was the ſole proprieior of the fame, he was 


directed to withdraw: then the ſaid paper was again read; 


moved to reſolve, by the lords ſpiritual and temporal in par- 
liament aſſembled, that Benjamin Flower, of Cambridge, printer, 
having preſumed to publiſh a libel on the Right Reverend 


Richard, Lord Biſhop of Landaff, a member of this houſe, | 


in the paper entitled © The Cambridge Intelligencer,” Saturday, 
April 29, 1799, is guilty of a high breach of the privileges of 
this Houſe; which being objected to, after debate, the queſtion 
was put thereon, it was reſolved in the affirmative ; moved to 
reſolve, by the lords ſpiritual and temporal, in parliament al- 
ſembled, that Benjamin Fleer, of Cambridge, printer, do, for 
his ſaid offence, pay a fine to his majeſty of 100l. and that he 


be committed priſoner to Newgate for the ſpace of fix months, 
and until he pay the ſaid fine; the queſtion was put thereupon; _ 


it was reſolved in the affirmative. Ordered, that the ſerjcaut 
at arms attending this houſe, his deputy or deputies, do forth— 
with convey the body of the ſaid Benjamin Flower to the priſon 
of Newgate, to be kept in fafe cuſtody for the ſpace of fix 
months, and until he pay the ſaid fine. Geo. Ree, cler. parl.“ 
And it was moved, that the defendant might be diſcharged, on 


the ground cf the illegality of the warrant of commitment in 


ſeveral reſpects. FIRST, The Houſe of Lords have no jurit- 
diction to impriſon any one beyond the term of their ſeiſion: 
whereas this commitment is for {1x months abſolutely, which 


may extend beyond that term. SEeconDLY, They have no 


power to fine, THIRDLY, They have no power to puniſh 
either by fine or impriſonment, any commoner, not an officer 


of their houſe, for any contempt committed out of the houſe, 


ſuch offence being triable by the courts of common law.—Lord 
Kenyon, Ch. J. This is one of the plaineſt queſtions that ever 
was diſcuſſed in a court of law. Some things, however, have 

dropped 
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dropped from the counſel that require an anſwer: Firſt, it is ſaid, 
that the Houſe of Lords, when exerciſing a legiſlative capaci- 
ty, is not a court of record, which is undoubtedly true; but when 
fitting in a judicial capacity, as in the preſent cafe, it is a court 
of record. Then it was objected, that the defendant was con- 
demned without being heard in his defence: but the warrant 
of commitment furnithes an anſwer to that; by, that it appears 
that “ he was informed of the complaint made againſt him, 
&c.** and having been heard as to what he had to ſay in anſwer 
to the ſaid complaint, &c. he was adjudged & guilty of a high 
breach of the privileges of the houſe,” &c. So that it clearly 
appears, that he was heard in his defence, and had the fame 
opportunity of calling witneſſes that every other defendant has 
in a court of juſtice, Then inſinuations are thiown out 
againſt the encroachments, by the Houſe of Lords, on the li- 
berties of the ſubject: but the good ſubjects of this country 
feel themſelves protected in their libertics by both houſes of 
parliament, Government reſts, in a great degree, on public 
opinion; and if ever the time ſhall come when factious men 
will overturn the government of the country, they will begin 
their work, by calummiating the courts of juſtice and both 
houſes of parliament. The ground of this proceeding is, 
that the defendant has been guilty of a breach of privileges 
of the houſe, and a contempt of the houſe. This claim of 
right to punith by fine and impriſonment, for ſuch an offence, 
is not peculiar to the Houle of Lords; it is frequently exerciſed 
by this and other courts of record, and that not inerely for 
contempts committed in the prefence of the Court; one in- 
- ſtance of which was, that of Mr. Beardmore(1), under-Hhęriſt 
of Middleſex, for a contempt of the Court in not executing 
part of the ſentence pronounced on Dr. Shebbeare. And that 
caſe anſwers another objection, ſtrongly inſiſted upon by the 
defendant's counſel here, that if the party accuſed can be pu- 
nithed in any other manner, this mode of trial and puniſhment 
cannot be reſorted to; for there Mr. Beardimre might have 
been indicted, but yet he was attached, examined upon inter- 
rogatories, and fined and impriſoned. Again, it is objected, 
that the Houſe of Lords cannot impoſe a fine for ſuch an ot- 
fence : but this, and other courts of record, have the power of 
ining in this ſummary manner; and why ſhould not the Houſe 
of Lords have the ſame power of impoſing a fine for a con- 
tempt of their privileges? Then ſeveral inftances were alluded 
to, where the Houſe did not chooſe to exerciſe this privilege, 
but directed proſecutions to be inſtituted in the courts of law: 
the ſame obſervation might equally be made on the proceed- 
ings of this court, who have ſometimes directed indictments to 
de preferred: we are not, therefore, to conclude, that the Houſe 
of Lords has not the power of inflicting this puniſhment from 
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the circumſtance of its not exercifing it on all oecaſions.— 
When Lord S$haftefbury's caſe came on, there were ſome per- 
ſons who wiſhed to abridge the privileges of the Houſe of 
Lords: but Vr. Serjt. Has ard was one of thofe who argued 
in ſupport of their privileges; and he, ſurely, was not capable 
of concurring in any attempt to infringe the liberties of the 


people. Tt has bcen ſaid, however, that though many inſtances 


are to be found in which the Houſe of Lords has, in point et 
fact, exerciſed this power; whenever that power has been re- 
fiſted, it has been refiſted with effect; from-whence it is in- 
ferred, that the Houſe of Lords has not the authority which i: 
aſſumes : but in this cafe, | may avail myſcif of the ſame argu- 
ment in favour of its juriſdiction, for no cafe has been found 
where it has been holden to be illegal in the Houſe of Lords 
to fine and impriſon a perſon guilty of a breach of privilege, 
We are bound to grant this þ;beas corpus: but having ſeen the 
return to it, we are bound to remand the defendant to priſon, 
becauſe the ſubject belongs ad al ud examen. There is nothing 


- unconſtitutional in the Houſe of Lords proceeding in this mode 
for a breach of privilege; and unleſs we with to {ft in the 


attempt that is made to overtt the Jaw of parliament and the 
conſtitution, we mult remand the defendant. Gros, J. I his 
queſtion is not new; it has frequently been conſidered in courts 
of law, and the principles diſcuſſed to-diy and the caſes cited 
were examined not many years ago (vide vol. II. ante, p. 669): 
and the reſult is very ably ſtated by Lord Ch Juſt. De ec in 3 
Will. 199. * When the Houſe of Commons (and the fame may 
be ſaid of the Houle of Lords) adjudge-any thing to be a con- 
tempt or a breach of privilege, their adjudication is a convic- 
tion, and their commitment in conſequence is execution; and 
no Court can diſcharge or bail a perſon that is in execution by 
the judgment of any other Court ;?* in another paſſage he ſaid 
& Every Court muſt be ſole judge of it's own contempts:“ 


and again, The council at the bar have not cited one calc - 


The King v. 


where any Court of this Hall ever determined a matter of 
privilege which did not come incidentally before them.“ 
Having ſtated this, I think I need not add more in the pre- 


ſent caſe. Per Curiam: Let the defendant be remanded, 


The Court will not grant an information againſt the ma- 


Davie and ſeven giſtrates of a borough for having disfranchiſed perſons entitled 


others, Hil. 
Ter. 21 Geo. 3. 
B. R. 2 Dong. 


$87. 


to their freedom, although ſworn to have been done te ſerve 
election purpeſes, if the defendants deny that motive, and {wear 
that they thought there was a legal ground for the disfianchile- 


ment, and the ground on which the distranchifement went has 


not been decided. —On an application for an information 


againſt the defendants, for a conſpiracy to elect Davie mayor 


of the borough of Lyme Regis, in an illegal manner, tor 


the purpoſe of mak ing certain perſons without t tle, cor- 


Porators, and, thereby, to procure a colourable majority in 
the corporation, and by means of this majority, to di: franchiſe 
| others, 
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others, well entitled to be corporators, in order to obtain an 


undue influence in the election of members to ſerve in parliament 
fir the borough. It was ftated, from affidavits, that the per- 
ons disfranchiſed by the defendant had been twice before re- 
moved, and reſtored by-mandamas ; that the laſt disfranchiſe- 
ments were on the fame grounds of objection which had been 
over-ruled, on argument, upon the returns made to the man- 
damuſes to reſtore; that the ſame objections applied equally to 


the titles of ſome of the defendants themſelves; and that (as 


the perſons making the affidavits believed) the defendants 
had acted in this illegal manner with a view to procure a co- 
lzurable majority of votes in the election of the members far the 
briugh, On ſhewing cauſe againſt the rule, affidavits of the 
defendants were produced, expreſsly denying the corrupt mo- 
tives imputed to them, and ſwearing that they thought they 
had a legal ground for the acts complained of, and that the 
lat! disfranchiſements were expreſsly with a view to have the 
queſtion decided whether non- reſidence is a good cauſe for 


amoving a capital burgeſs. Lord MansFIzLD:—There are 


undoubtedly caſes where the exerciſe of a diſcretionary au- 
thority, by a magiſtrate, with a corrupt motive, in order to 
ſerve election purpoſes, will be a ground for granting an in- 
formation. If, for inſtance, licences are refuſed to publicans, 
as in the caſe from Corfe- Caſtle (1); if a rate is partially made, 
and perſons corruptly left out or put on; if freemen without 
title are admitted; if electors are arreſted coming to vote, c. 
But, what is this charge? That perſons have been admitted 
who the defendants ſwear they thought had a title, and others 
removed who they ſwear they thought had none. Fo: grant 
an information in this cafe would imply an opinion that ſuch 
a proceeding is puniſhable as a crime. Now, there is no in- 
itance even of an inditment for it. There is great tender- 
neſs in granting infor:aations in matters of election. How 


many inſtances do we recollect of mayors acting as returning 


officers after there has been judgment of offer againſt the 
mayor under whom they derived their titlz, as at Wigan, 
Marlow, Carmarthen, &c.? Vet no iaformation has ever 
been granted in ſuch a caſe. For the civil injury, when a 
corporator has been improperly removed, there is a ſpecific re- 
medy by a mandamus, and an action for a falſe return. Where 
2 perſon, not entitled, intrudes, he may be removed by an in- 
formation in the nature of gus warrants, and fined for his 
uſurpation. If you would proceed criminally, prefer an in- 
dictment. That is more proper for a precedent. But how is 
corruption proved? For the application, the belief of cor- 
rupt motives is ſworn to, but the defendants poſitively deny 


. 


— ——_— 


(1) Rex v. Hann, T. 3 Geo. 3. 3. E. 2 Geo. 3. 3. Ante, vol. III. p. 776. 
8. P. Rex. v. Williams. Ante, vol. III. p. 777. 1 
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the motives fo imputed to them. The former reſtorations 
did not go upon the merits. The queſtion, whether non-re. 
ſidence is a cauſe of disfranchiſing a capital burgeſs (which 
was the ground of the amotions complained of), has never yet 
been tried. It is now clear that all the capital burgeſſes are 
of the council, yet, on the returns of the different manda- 
muſes, that was diſputed, and the contrary maintained on the 
part of the proſecutors; though they, being poſſeſſed of the 
charter, knew it to be ſo. I think the rule muſt be dif. 
charged. WILLEs, and ASHHURST, and BULLER, Fuftices, 
of the ſame opinion. 


Partition. 


Haiton v. the IN Partition. Rule to ſhew cauſe was granted, and after- 
as wards made abſolute on affidavit of ſervice, for the Court 
t7 Gee, 3 C.B, to proceed to examine the title of the demandant ; proceſs 
2 Black. Rez. having been duly returned, the declaration entered, and no 
$134: appearance entered by the tenant within fifteen days. Ses 
the ſtatute 8 and 9 / Lill. c. 31. The Court, on making the 
rule abſolute, appointed to proceed on the examination in oper. 
court on the morrow. Qu. If the better way would not 
have been to have referred it to the prothonotary to have 
tated the title of the defendant; and, if his report had been 
excepted to, to have conſidered ſuch report; otherwiſe to have 
made it abſolute? Elſe, if this practice ſhould become fre- 
quent, ſuch examination of titles in public would perhaps be 
found inconvenient, On the morrow, Walter for the de— 
mandant opened his title, of which abſtracts had been previ- 
oully left with the judges. It luckily proved not to be very 
intricate. The ſeveral ſeiſios, deſcents, deviſes, and con- 


veyances, were proved by athdavits. The deeds and wills 


were produced and read. And no counſel appearing for the 
tenant, the Earl of Tharnet, judgment on his default was given 
for the demandant, to hold in feveralty the premiſſes demand- 
ed in his count, in ſome of which he was ſeiſed of two un- 
divided third-parts, and in others of a moiety only, in com- 
mon with the ſaid Earl of Zhanet. And a writ of partition 
was awarded according]y. e 
Hehon v. the Judgment in partition having been given as above, that 
Earl of Thavet, the plaintiff ſhould hold in ſeveralty the undivided moi— 
1 C. . eties and third-parts mentioned in his declaration, and 
2 Black, Rep. that partition be made accordingly; a writ of partition there- 
1159. upon iſſued to the ſheriff of Derbyſhire; who now return- 
| ed, that he had executed the fame in the preſence of per- 
ſons, who attended for the plaintiff and defendant refpec- 
tively, and he ſpecified in his return the ſeveral parcels _ 
| their 
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their metes and boundaries. And hereupon Waller for the 
plaintiff moved for final judgment, guod partitio fit flabilis. 
The rule for which was made abſolute the laft day of the term, 
on affidavit of notice to the defendant and the tenants in 
poſſeſſion. | | 


The 8 and 9 V. 3. c. 34. F. 1. which directs notice of Dyer v. Bullock 


Mich. Ter. 


the writ, with a copy thereof, to be ſerved forty days be- 


fore the return, in a writ,of partition; applies only to caſes of, Go. 3. C B. 


ſigning judgment by default ſor want of appearance; and 1 Pal. c Br. 
here the tenants having appeared, the Court diſcharged a rule 34+ 


which had been obtained on the ground of want of notice. 


Partners. 


8 make a man liable as a partner, there muſt either he Hoare er. al. 


a contract between him and the oſtenſible perſon to 


jointly anſwerable with himſelf. On the trial of an action for 
money lent and advanced, a verdict was found for the defend- 
ants; and on a motion for a new trial the facts appeared to be 
as follow: — The plaintiffs, who were bankers, had advanced a 
ſum of money on certain tea-warrants of the Eaſt-India Com- 
pany to Contencin, a broker, who depoſited the tea-warrants 
with the plaintiiFs as a ſecurity, and allo gave them his note 


of hand for the ſum advanced. He had been empioved by a 


number of perſons, of whom the defendants were two, to 
purchaſe a lot of tea at the Eaſt-India Company's ſale, of 
which they (together with himſelf) were to have ſeparate 
ſhares, the lots being, in general, too large for any one dealer. 
The practice at ſuch ſales is, for the Company to gi ve a war- 
rant or warrants to the broker or purchaſer, for the delivery 
of the quantity of tea purchaſed, on payment being made. 
At the time of the ſale, 251. per cent. is advanced, and is 
forfeited, unleſs the whole is paid on the third, which is the 
la/?, day of payment. If paid ſooner, allowance is made for 


prompt payment. The warrants are often pledged, and mo- 


ney raiſed upon them; generally conſiderably lefs than the 
ſuppoſed value of the tea. it happened, however, in this in- 
ſtance, between the time of the depoſit of the warrants with 
the plaintiffs, and the time when the payment was to be made 
at the India-houſe, that the value of the tea ſunk ſo much as 
to be conſiderably under the amount of the ſum advanced. 
The broker, in the mean time, had become a bankrupt, and 
had informed the plaintiffs who his employers were, all of 
whom, except the defendants, were ſince either dead, or be- 
come bankrupts. The. ſhares of 'the defendants were to be 
two ſixteenths of the whole lot. The ground of the action 
Vol. IV, R x Was 


v. Dawes 
PU 3 b. al. Ea. Ter, 
ſhare jointly in the profits and loſs, or he muſt have permitted ; Geo. 3. B. R. 


the other to make uſe of his credit, and to hold him out as one x Dag. 37. 
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dered as partners, and jointly and ſeverally liable for tne 
whole. The defendants — nothing upon their own two 
fixteenths. There was not any joint concern in the re-dif. 
poſal of the tea. The defendant produced ſeveral bankers 


and brokers (of whom Contencin was ene), who ſaid, they 


had had frequent tranſactions of this fort (it being a very 
uſual ſpeculation), and they always underſtood, that the only 
ſecurity was the pledge, and the perſonal ſecurity of the bro. 
ker, unleſs where the principals were enquired after, and de, 


clared, which was very rarely done. That, as the practice 
was to advance conſiderably under the ſuppoſed value of the 


tea, and it was alſo uſual to ſtipulate, that, if the monty was 
not repaid within a certain time, the lender might ſell, the 
warrant was of itſelf a general and ſufficient ſecurity. On- 
tencin (aid, that tea-warrants were conſidered as caſh, and 
paſſed by delivery. On the other fide, in anjwer to this evi- 
gence (the plaintiffs having, at firſt, reſted their caſe on the 
fact, that there were perſons behind the curtain, for whom 
the broker ated), two witneſſes were called. One of them, 
one Cartory, a tea-dealer, ſwore, that a broker had once bor- 
rowed ſome money for him on tea-warrants, from the plain. 
tiffs, and that the value of the tea having fallen under the ſum 
advanced, and the broker having failed, he had paid the dif- 
ference, conſidering himſelf as liable. The other was a per- 


ſon who had alſo dealt in tea, and in loans of this ſort, and he 


ſwore, that his idea had always been, that the perſons behind 
the curtain were liable; but, upon croſs-examination, he ſaid, 
he never knew any loſs happen, nor any demand actually 
made, on the broker's employers. Lord MANSFIELD :—l 
conſidered this, at firft, as a caſe of dormant partners. The 
law with reſpect to them is not diſputed, viz. that they are 
Fable when diſcovered, becauſe they would otherwiſe receive 
uſurious intereſt without any riſk; but, towards the end of 
the cauſe, the nature of the tranſaction, and of theſe loans, 
was more clearly explained, and I was ſatisfied with the ver- 


dict, and am now confirmed in my opinion. The evidence of 
Cartony is irrelevant, becauſe he ſaid the broker borrowed the 


money for him; and, beſides, he did not diſpute the demand, 
Is this a partnerſhip between the buyers? I think it is not; 
but merely an undertaking with the broker by each, for a 
particular quantity. There is no undertaking by one to ad- 
vance the money for another, nor any agreement to ſhare 


with one another in the profit or loſs. The broker under- 


takes to buy and ſell, but makes no advance without the ſe- 
Eurity of the tea-warrants, which are conſidered as caſh, and 
paſs by delivery, like Eaſt-India bonds. Theſe warrants are 
pawned with the lender, but the broker has no power to pledge 
the perſonal fecurity of the principals. He cannot ſell the 

SN | Warrants, 
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warrants, and borrow more money on ſuch perſonal ſe- 
curity. It makes no difference, whether ſpecific tea, or 
the warrants, are delivered at the ſale. It would be moſt 
dangerous, if the credit of a perſon, who engages for a 
fortieth part, for inſtance, ſhould be Mes Dre. as bound 
for all the other thirty-nine parts. Non hac in feder vent. 
The witneſſes did not merely ſpeak to opinion, but to mat- 
ter of fact, and their own * They ſaid, the money 
was lent to the broker alone. Sometimes, indeed, lenders 
have required to know the principals; they did not truſt the 
broker alone; but all others who do not aſk after the princi- 
pals do. The note is given as a collateral! ſecurity perſonally 
by the holder of the warrant, not in the character of a part- 
ner with other perſons, nor as a broker for them. WILLEs, 
J. and ASHnvURST, J. of the ſame opinion. BULLER, I. 
This is a very plain caſe. The plaintiffs had no reaſon to 
conſider the broker as a partner with the other perſons, for 
though he had a ſhare, he did not act or appear as a partner, 
nor were they partners as among themſelves. "They had 


never met or contracted together as partners. If. this tranſ- 


ation were ſufficient to conſtitute a partnerſhip, a broker 
would have it in his power to make 500 perſons partners, 
who had never ſeen nor heard of one another, or might, at 
his pleaſure, convert his principals into partners, or not, with- 
out any authority from them, by taking joint or ſeparate war- 
rants, Rule diſcharged (1). = | 


Money lent to a trader by a partner who retires from buſi- Grace v. Smith, 
neſs, at legal intereſt, with an additional annuity for a cer-F Ter. e 
tain term of years, is not a continuance of the partnerſhip.— 2 Blast Reb. : 


On the trial of an action of aſſumpſit for goods ſold and de-ggs. 


livered : a verdict was found for the defendant. A new trial 
was moved for, on the ground that the verdict was contrary 
to law and evidence. “ This was an action brought againſt 
Smith alone, as a fecret partner with one Robinſon | vide Ab- 
$:t and Smith, ante, vol. I. p. 3], to whom the goods were 
delivered, and who became bankrupt in 1770. On the zoth 


of March, 1167, Smith and Robinſon entered into partnerſhip 


for ſeven years, but in the November afterwards, ſome diſputes 
ariſing, they agreed to diſſolve the partnerſhip. The ar- 
ticles were not cancelled ; but the viſſolution was open aud 
notorious, and was notified to the public on the 17th of No- 
vember, 1767. The terms of the diſolution were, that all the 


ſock in trade and debts due to the partnerſhip ſhould be car- 


Dr IS 


(1) Jide Coope v. Fre, C. B. N 289 Geo. 3. H. Bl. 37. ante, vol. I. p. 
551. In the caſe of Hoare x. Dawes, the plaintiff had firſt bled a bill in 
equity, which was difmiſſed with coſts, the Lord Chancellor being of 
Opinion, that it was merely a queſtion of law. Hoare v. Contencin, Cant. 
H. rg Geo. 3. s Br. Ca. in Cb. 27 + 
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ried to the account of Robinſon only. That Smith was ty 
have back 4200]. which he brought into the trade, and 10091, 
for the profits then accrued, ſince the commencement of the 


partnerſhip : 7hat Smith awas to lend Robinſon 4000). part if 


this 52001. or let it remain in his hands for ſeven years, at five 
per cent. intereſt, and an annnity of Zool. per annum, for the 
fame ſeven years. For all which Robinſon gave a bond to 
Smith, In Fune, 1768, Robinſon advanced to Smith 6ool. for 
two years* payment of the annuity and other ſums by way of 
intereſt, and gratuities, and other large ſums at different 
times to enable him to pay the partnerſhip debts, Smith hav- 
ing agreed to receive all that was due to the partnerſhip, and 
to pay its debts, but at the hazard of Robinſon. On the 
1ſt of Augu/?, 1168, the demands of Smith were all liquidated 
and conſolidated into one viz. 5200]. due to him on 
the diflolution of the partnerſhip; 15001. for the remain- 
ing five years of the annuity ; and 3ool. for Smith's ſhare 
of a ſhip: in all 7000 l. for which Robinſon gave a bond to 
Smith, On the 22d of Auguſt, 1769, an aſſignment was 
made of all Robinſon's effects to ſecure the balance then due 
to Smith, which was ſtated to be 19,0001 Soon after the 
commiſſion was awarded.“ For the plaintiff, it was inſiſted, 
that the agreement between Robinſon and Smith was either a 
ſecret continuance of the old partnerſhip, or a ſecret com- 
mencement of a new one; being for the retiring partner to 
leave his money in the viſible partner's hands, in order to 
carry on his trade; and to receive for it twelve and an half 
per cent. profit, which could not be fairly done, unleſs it be 
under ſtood to ariſe from the profits of the trade. And that 


he ought therefore to be conſidered as a fecret partner. De 


Grey, C. J.— The only queſtion is, What conſtitutes a ſecret 
partner? Every man who. has a ſhare of the profits of a 
trade, ought alſo to bear his ſhare of the loſs. And if any 
one takes part of the profit, he takes a part of that fund on 


which the creditor of the trader relies for his payment. It 


any one advances or lends money to a trader, it is only 
lent on his general perſonal ſecurity. It is no ſpecific lien up- 
on the profits of the trade; and yet the lender is generally in- 
tereſted in thoſe profits; he relies on them for repayment. And 
there is no difference whether that money be leut de novo, or 
left behind in trade by one of the partners who retires. And 
whether the terms of that loan be kind or harſh, makes alſo 
no manner of difference. I think the true criterion is, to 
enquire whether Smith agreed to ſhare the profits of the trade 
with Robinſon, or whether he only relied on thoſe profits, as 
a fund of payment: a diſtinction, not more nice than uſually 
occurs in queſtions of trade or uſury. The jury have faid 
this is not payable out of the profits; and I think there is no 
foundation for granting a new trial. Gould, J. ſame opinion. 


 Blackſtane, J. ſame opinion. I think the true criterion (When 


money 
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money is advanced to a trader) is to conſider whether the pro- 
fit or premium is certain and defined, or caſual, indefinite, and 
depending on the accidents of trade. In the former caſe, it is 
a han (whether uſurious or not, is not material to the preſent 
queſtion (1); in the latter, a partner/hip. The hazard of loſs 
and profit is not equal and reciprocal, if the lender can receive 
only a limited ſum for the profits of his loan, and yet is made 
liable to all the loſſes, all the debts contracted in the trade, to 
any amount. NVares, J. fame opinion. Rule diſcharged. 


A. and B. ſhip- agents at different ports, entered into an Waugh v. Car- 
agreement to ſhare, in certain proportions, the profits of their ver, Carver, and 


reſpective commiſſions, and the diſcount on tradeſmen's bills 


Gieſler, Mic. Ter. 
4 Geo. 3. C. B. 


employed by them in repairing the ſhips conſigned to them, 2%, Black. 235. 


Kc. It was held, that by this agreement they became /:able, 


as partners, to all perſons with whom either contracted as 
ſuch agent, though the agreement provided that neither ſhould 
be anſwerable for the acts or loſſes of the other, but each 
for his own.—This was an action of afſump/it, for goods 
fold and delivered, work and labour done, &c. and on 
the trial a verdict was found for the plaintiff, ſubject 
to the opinion of the Court, on a cafe which ſtated, that 
on the 24th of February, 1790, the defendant duly ex- 
ecuted articles of agreement as follows: © Articles of agree- 
« ment, &c. between Eraſinus Carver and Milliam Carver, of 
« Goſport, in the county of Southampton, merchants, of the 
« one part, and Archibald Gieſler, of Plymouth, in the county 
* of Devon, merchant, of the other part. Whereas the ſaid 
« Archibald Giefler, ſome time ſince, received appointments 
from ſeveral of the principal ſhip-owners, merchants, and 
© inſurers, in Holland, and other places, to act as their agent 
in the ſeveral counties of Hampthire, Devonſhire, Dorſet- 
* ſhire, and Cornwall; and whereas the faid Eraſmus Carver 
* and William Carver have, for a great number of years, been 
« eftabliſhed at Goſport aforeſaid, in the agency line, under 
the firm of Eraſmus Carver and fon, and hold ſundry ap- 
pointments, as conſuls and agents for the Daniſh and other 
foreign nations, and alſo have very extenſive connections in 
Holland, and other parts of Europe; and whereas it is deem- 
*ed, for their mutual intereſt, and the advantage of their 
* friends, that the ſaid Archibald Gizfler thould re nove from 
& Plymouth, and eſtabliſh himſelf at Cowes, in the Ifle of 
„Wight; and the ſaid Eraſmus Carver, and William Carver, 
* and the ſaid Archibald Gieſler, have agreed, that each ſhould 
* allow to the other certain portions of each other's commiſſions 
* and profits, in manner hereafter more particular mentioned 
and expreſſed: now, therefore, this agreement witneſſeth, and 
the ſaid Archibald Gieſler doth hereby, for himſelf, his exe- 
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(1) It is uſurious, vide title USU R, infra, 
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Partners. 
& cutors and adminiftrators, covenant, promiſe, and agree, to 
and with the ſaid Eraſmus Carver and William Carver, their 


c executors and aſſigns, in manner following (that is to ſay), 
“. that the ſaid Archibald Giefler ſhall and will, when required 


& ſo to do, by the faid Eraſmus Carver and Milliam Carver, 


« remove from Plymouth, and eſtabliſh himſelf at Cowes afore- 
“ ſaid, for the purpoſe of carrying on a houſe there in the 
agency line, on his account; but in conſequence of the al- 
&« ſiſtance and recommendations which the ſaid Eraſmus Carver 
« and William Carver have agreed to render in ſupport of the 
* faid houſe at Cowes, the ſaid Archibald Giefler doth cove- 
<« nant, promiſe, and agree, to and with the ſajd Eraſmus Carver 
and Milliam Carver, that the ſaid Archibaid Gieſler, his ex- 
« ecutors, adminiſtrators, and affigns, ſhall and will well and 
truly pay or allow, or cauſe to be paid or allowed, to the ſaid 
« Eraſmus Carver and William Carver, their executors, ad- 
* miniſtrators, and aſſigns, one full mozety, or half part, of the 
&* commiſſion agency, to be received on all ſuch ſhips or veſſels 
« as may arrive or put into the port of Cowes, or remain in 
ce the road to the weſtward thereof, within the Needles, of 
« which the ſaid Archibald Giefler may procure the addreſs, 
and likewiſe one full moiety, or half part, the diſcount on the 
<«. bills of the ſeveral tradeſmen, employed in the repairs of ſuch 
4 ſhips or veſſels: and as there have been, for a conſiderable 
c time paſt, very general complaints made abroad, of the mal- 
practices and impoſitions that have prevailed at Cowes afore- 
„ faid, and it being a principal object of the ſaid Eraſmus 
&« Carver and William Carver to counteract and prevent ſuch, 
& the ſaid Archibald Giefler doth further covenant, promiſe, 
“and agree, to and with the ſaid Eraſmus Carver and William 
* Carver, that the ſaid Archibald Gieſler ſhall and will uſe 
his utmoſt diligence.and endeavours, to prevent ſhips or veſ- 

« fels arriving at the eaſt end of the Iſle of Wight from bein 
& carried paſt the port of Portſmouth to that of Cowes, 9, 
&« alſo to induce the mariners or commanders of ſuch hips or 
« yeflels, as may come in at the weſt end of the iſland, through 
the Needles, whenever it is practicable and adviſeable, to 
« proceed to Portſmouth, and there put themſelves under the 
c direction of the ſaid Eraſmus Carver and Milliam Carver; 
« and that he will conſult and adviſe with the ſaid Eraſmus 
% Carver and Milliam Carver, on and reſpecting the affairs of 
« ſuch ſhips or veſſels as may put into and remain at the port 
“of Cowes, under the care of the ſaid Archibald Giefler, and 
„ purſue ſuch meaſures as may appear to the ſaid Eraſmu: 
(Carver and William Carver for the intereſt of the concerned. 
* And whereas one of the cauſes of complaint before men- 
* tioned, is the very heavy charge made at Cowes for the uſe 
of warehouſes, for depoſiting the cargoes of ſhips or veſſels, 
« the ſaid Archibald Giefler doth. alſo covenant, promiſe, and 
a a « agr cc 
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1 agree, to and with the ſaid Eraſmus Carver and William 


Carver, that they, the ſaid Eraſmus Carver and William 
« Carver, ſhail be at full liberty to engage warehouſes at 
„ Cowes aforefaid, on ſuch terms and in ſuch manner as they 


« may think proper, in which the ſaid Archibald Gizfler ſnall 


4 not, upon any grounds or pretence whatſoever, either directly 
« or indireCily interfere. And the faid Eraſmus Carver and 


% Villiam Carver, for the conſiderations herein before men- 


& tioned, do hereby covenant, promiſe, and agree, to and with 
© the ſaid Archibald Gieſler, his executors and adminiſtrators, 
« that they the ſaid Eraſmus Carver and Wiliiam Carver, ſhall 
« and will well and truly pay or allow, or cauſe to be paid or 
« e ˖i to the [ard Archibald Giefler, his executors, admini- 
& nrators, or «fſezns, three-fifth parts or ſbares of the commiſſion 
& or azency, te be received by the ſaid Eraſmus Carver and 
* Willian, on account of all ſuch ſhips or veſſels, the commanders 
* whereof may, in conſequence of the endeavours, interference, or 
« 8 of the jaid Archibald Gieſler, proceed 2 Cowes to 
Poriſmouth, and there put themſelves under t 

* the faid Eraſmus Carver and William Carver, in manner 
« herein before mentioned, and likewiſe ene and one half per 
cent on the amount of the bills of the ſeveral tradeſmen em- 
« ployed in the repairs of ſuch ſhips or veſſels, together with one 
* f,urth part of ſuch ſum or ſums, as may be charged or brought 
into account for warehouſe rent, on the cargoes of ſuch ſhips 


© or veſſels reſpectively; and alſo one ſixth part of ſuch ſum or 


* jums as may be charged or brought into account, for warehouſe 
« rent on the cargoes of ſuch ſhips or veſſels as may be landed at 
% Cowes afergaid: And alſo that they, the faid Eraſmus Carver 
« and William Carver, their executors, adminiſtrators, and 


* affigns. ſhall and will, well and truly pay or allow, or cauſe to 


+ be paid or allotbed unto the ſaid Archibald Gieſler, hes exe- 


* cutors, adminiſtraters, or aſſigns, one fourth part or ſhare of 


©« the commiſſion or agency to be received by the ſaid Eraſmus 


Carver and William Carver, on account of all ſueh ſhips or 


* veſſels that may arrive or put into the port of Portſmouth, or 
* remar in the limits thereof, under the care and direction of 
* the ſaid Eraſmus Carver and William Carver; and likewiſe 
** one half per cent on the amount of the bills of the ſeveral 
e tradeſmen employed in the repairs of ſuch ſhips or veſſels; and 
ein order to prevent any miſunderſtanding or diſputes, with 
* reſpe& to the commiſſion and diſcount to be paid and divided, 
between the faid Eraſmus Carver and Milliam Carver, and 
* the ſaid Archibald Gieſler, and for the better aſcertainin 
< thereof, it is hereby mutually covenanted, declared, an 
agreed upon, between the ſaid Eraſmus Carver and Milliam 
„Carver, and the ſaid Archibald,Grefler, that one-fifth part of 
* the commiſſion or agency on each ſhip ſhall and may be 
* firſt retained by the party, under whoſe care ſuch ſhip or 
w_. «veſſel 
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« veſſel hall be, as a full compenſation of clerks, boat hire, and 


«all other incidental charges and expences in regard of ſuch 
« ſhips or veſſels reſpectively; after which deduction, the then 
„ remaining balance of ſuch commiſſions or agency, ſhall be di. 
« vided bettween the ſaid Eraſmus Carver and William Carver, 


& and the ſaid Archibald Gieſler, in the proportion herein be. 


« fore mentioned; and that ſuch commiſſion or agency ſhall be 


d afcerta.ned, by one party's producing to the other, true and 


cc authentic copies of the general accounts of each ſhip or 
te veftel, under their reſpective care and direction, ſigned by 


the ſeveral maſters of ſuch ſhips or veſſels reſpectively, and 


„ notarily authenticated. And it is hereby further covenanted, 
« declared, and agreed upon, by and between the ſaid Eraſmzs 
« Carver and William Carver, and the ſaid Archibald Girfler, 
« that this preſeat contract and agreement ſhall-commence and 
ce take effect from the date hereof, and ſhall continue in full 
cc force and virtue for the term of ſeven years, during the whole 
« of which ſaid term, the ſaid parties, or either of them, ſhall 
« not. upon any grounds or pretence whatſoever, directly or 
c indirectly, enter into, or form any connection, contract, or 
cc agreement, with any other houſe or houſes, or with any per- 
cc {on or perſons whatſoever, concerning the. commiſſion or 
« agency of ſhips or veſlels, that may, during the ſaid term, 
« put into or arrive at either of the beforementioned ports of 
<« Portſmouth or Cowes; nor ſhall the ſaid Archibald Gizſler, 


© at the expiration of the ſaid term of ſeven years, directly or 


<« indiretly, eſtabliſh himſelf at Goſport or Portſmouth; nor, 
« on any grounds or pretences whatſoever, enter into or 


« form any connection, contract, or agreement with any houſe 


U 


« or houſes, perſon or perſons. whomſoever, at Goſport or 
« Portſmouth aforeſaid. And alſo, that they, the ſaid Eraſmus 
Carver and William Carver, and the ſaid Archibald Gieſler, 


„ ſhall and will meet at Goſport, on or about the firſt day of 


« September yearly, for the purpoſe of examining and ſettling 
ce their accounts, concerning the ſaid commiſhon buſineſs; and 
< that ſuch party from whom the balance ſhall then appear to 
ce be due, ſhall and will, well and truly pay or ſecure the ſame 
c unto the other party, his executors, adminiſtrators, or aſ- 
« ſigns, on or before the 29th day of the faid month of Sep- 
cc tember yearly. And it is hereby, likewiſe, covenanted, de- 
cc clared, and agreed, by and between the ſaid Eraſmus Carver 
« and William Carver, and the ſaid Archibald Gieſler, that each 
« party ſhall ſeparately run the riſque FE and fuſtain all ſucb 
« ifs and loſſes as may happen on the advance of monies, in re- 
& ſpect of any ſhips or veſlels, under the immediate care 
&« of either of the ſaid parties reſpectively ; it being the true 
intent and meaning of theſe preſents, and of the parties 
«* hereunto, that neither of them, the ſaid Eraſmus Carver an 
F William Carver, and Archibald Gieſler, Hall, at any time or 


« fen 


* 
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* times during the continuance of this agreement, be in anyaviſe 
« injured, prejudiced, or affected, by any bs or loſſes that may 
* happen to the other of them; or that either of them fall, in 
« any degree, be anſwerable or accountable for the acts, deeds, or 
« receipts of the other of them, but that each of them, the ſaid 
« Eraſmus Carver and William Carver, and Archibald Gieſler, 
« ſhall, in his own perſon, and with his exon goods and effects, 
« reſpectively be anſiberable and accountable far. his own laſſes, 
« acts, deeds, aud receipts. Provided always, nevertheleſs, and 
« it is hereby declared and agreed to be the true intent and 
« meaning of theſe preſents, and the parties hereunto, that in 
« caſe the houſes of either of them, the ſaid Zra/nns Carver 
« and William Carver, and Archibald Gieſier, ſnall diſſolve or 
« ceaſe to exiſt, from any circumſtance whatſoever, before the 
« expiration of the ſaid term of ſeven years; that then, this 
© preſent agreement, and every clauſe, ſentence, and thing 
* herein contained, ſhall from thence ceaſe, determine, and be 
« abſolutely void, to all intents and purpoſes whatſoever 3 but 
without prejudice, nevertheleſs, to the ſettlement of any ac- 


counts that may then remain open and unliquidated, between 


e the ſaid Eraſmus Carver and William Carver, and the faid 
% Archibald Gieſler, which ſhall be ſettled and adjuſted within 
« the ſpace of ſix months next after the diſſolution of the 
t“ houſes of either of them, the ſaid Eraſmus Carver and 
„William, and Archibald Gie/l:r; and alſo, that at the expi- 
« zation of the ſaid term of ſeven years, it ſhall be at the option 
“ of the ſaid Eraſmus Carver and I illiam Carver, to renew 


this agreement for the further term of ſeven Jn under 


« and ſubject to the ſeveral clauſes, covenants, and agreements 


_ © herein before particularly mentioned and ſet forth, which the 


& ſaid Archibald Gizfler doth hereby engage to do. And it is 
& hereby further covenanted, declared, and agreed, by and be- 
« tween the ſaid Eraſmus Carver and /7 illiam Carver, and 
« Archibald Gieſler, that theſe preſents do not, nor ſhall be 
« conſtrued to mean to extend to ſuch ſhips or veſlels that may 
* come to the addreſs of either of the ſaid parties reſpectively, 
for the purpole of loading or delivering any goods, wares, or 


4 merchandize, it being the true intent and meaning of theſe 


& preſents, and the parties hereunto, that the foregoing articles, 
ce ſhall not, nor ſhall be conſtrued to bear reference to their 
particular or ſeparate mercantile concerns or connections; and 
« that in caſe any diſputes or miſunderſtandings ſhall hereafter 
e ariſe between them, reſpecting the true intent and meaning 
« of any of the articles or covenants herein before containe 


e that then ſuch diſputes or miſunderſtandings ſhall be ſub- 
* mitted to the arbitration of two indifferent perſons, one to 
© be choſen by the ſaid Eraſmus Carver and Milliam Carver, 


© and the other by the ſaid Archibald Grefler; and in caſe ſuch 
© two perſons cannot agree about the ſame, then they are hereby 
« empowered 
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ce empowered to name ſome third perſon, as an umpire; and it 
js hereby declared and agreed, that the award and determi. 
4 nation of the faid referees and umpire, or any two of them, 
« concerning the object in diſpute, ſhall be made and ſettled 
« fix calendar months next after ſuch differences ſhall have 
tc arifen between the ſaid parties, and ſhall be abſolutely final, 
« concluſive, and binding. And laſtly, for the true perform- 
* ance of all and every the covenants, articles, and agreements 
herein before contained, they, the ſaid Eraſmus Carver and 
«K J/uliam Carver, and Archibald 3 do hereby bind 

adminiſtrators, each 
« to the other, in the penalty of five thouſand pounds of lawful 
money of Great- Britain, firmly by theſe preſents.” In pur- 
ſuance of thele articles, Gieſſer removed from Plymouth and 
ſetiled at Cowes, where he carried on the buſineſs of a ſhip- 
agent, in his own name, and contracted for the goods, &c. 
which were the ſubject of the action. And the queſtion was, 
Whether the defendants were partners on the true conſtruction 
of the articles? Lord Chief Juſtice EyRE: This caſe has been 
extremely well argued, and the diſcuſſion of it has enabled me 
to make up my mind, and removed the only difficulty J felt, 
which was, whether by conſtruing this to be a partnerſhip, we 
ſhould not determine, that if there was an annuity granted out 
of a banking-houſe, to the widow, for inſtance, of a deceaſed 
partner, it would make her liable to the debts of the houſe, and 
involve her in a bankruptcy. But, I think, this caſe will not 
lead to that confequence. The definition of the partnerſhip, 
cited from Puffendorf{1), is good as between the parties 
themſelves, but not with reſpect to the world at large. If the 


_ Queſtion were between A. and B. whether they were partners 


or not, it would be very well to enquire whether they had con- 
tributed, and in what proportions, ſtock or labour, and on what 
agrcement they were to divide the profits of that contribution. 
But in all theſe caſes, a very different queſtion ariſes, in which 


that definition is of little ſervice. The queſtion is generally, 
not between the parties, as to what ſhares they ſhall divide, 


but reſpecting creditors, claiming a ſatisfaction out of the 
funds of a particular houſe, who ſhall be deemed liable in re- 
gard to theſe funds? Now a caſe may be ſtated, in which it 
is the clear ſenſe of the parties to the contract, that they thall 
not be partners; that A. is to contribute neither labour nor 


money, and, to go ſtill farther, not to receive any profits. But 


if he will lend his name as a partner, he becomes as againit all 
the reſt of the world, a partner, not upon the r of the 
real tranſaction between them, but upon principles of general 


A 


(1) © Contractus ſocietatis eft, quo duo pliereſue inter 2 pecuniam, res, 


aul operas conferunt, eo fine, ut quod inde redit lucri inter ſingulos pro rats 


&ividaiur.” Puſfendorj, lib. 5. cap. 8. | 3 
f policy, 
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policy, to prevent the frauds to which ereditors would be 
liable, if they were to ſuppoſe that they lent their money upon 
me apparent credit of three or four perſons, when in fact 


they lent it only to two of them, to whom, without the others, 
they would have lent nothing. The argument gone into, 


however proper for the diſcuſſion of the queition, is irrelevant 
to a great part of the caſe. Whether theſe perſons were to 
interfere more or leſs, with their advice and directions, and 
many ſmall parts of the agreement, I lay entirely out of the 
caſe, becauſe it is plain, upon the conſtruction of the agree- 
ment, if it be conſtrued only between the Carvers and Gieſſer, 
that they were not, nor ever meant to be, partners. They 
meant each houſe to carry on trade without riſque of each 
other, and to be at their own loſs. Though there was a cer- 
tain degree of contiol at one houſe, t was without an idea 
that either was to be involved in the conſequences of the failure 
of the o her. and without underſtanding themſelves reſponſible 
for any circu-rſtances that might happen to the loſs of either. 
That was the agreement between themſelves. But the queſtion 
is, Whether tney have not, by parts of their agreement, con- 
ſitutzd themſelves partners in reſpect to other perſons? The 
e ſe, therefore, is reduced to the ſingle point, Whether the 
Carvers did not entitle themſelves, and did not mean to take a 


' moi: ty of the profits of Gieſſer's houſe, generally and inde- 


fin tely as they thould ariſe, at certain times agreed upon far 
the ſettle ment of their accounts? That they have ſo done, is 
clear upon the face of the agreement: and upon the authority 
of Grace v. Smith (1), he who takes a moiety of all the pro- 
fils indefinitely, ſhall, by operation of law, be made liable to 
loſles. if loſſes ariſe, upon the principle that by taking a part of 
the profits, he takes from the creditor a part of that fund which 
is the proper ſecurity to them for the payment of their debts. 
That was the foundation of the deciſion in Grace v. Smith; 
and, I think, it ſtands upon the fair ground of reaſon. I can- 
not agree, that this was a mere agency, in the ſenſe contended 
for on the part of the defendants; for there was a riſk of profit 
and loſs : a ſhip- ag nt employs tradeſmen to furniſh neceſſaries 
for the ſhip, he contracts with them, and is liable to them; he 
alſo makes out their bills in ſuch a way as to determine the 
Charge of commiſſion to the ſhip-awners. With reſpect to 
the commiſſion, indeed, he may be conſidered as a mere agent: 
but as to the agency itſelf, he is as much a trader as any other 
man; and there is as much riſk of profit and loſs, to the per- 
fon with whom he contracts, in the tranſactions with him, as 
with any other trader. It is true, he will gain nothing but 
his diſcount, but that is a profit in the trade, and there may 
de loſſes to him, as well as to the owners. If, therefore, the 


— —_— 


_— 


(1) 2 Black, 998. ante, p. 611. 
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principle be true, that he who takes the general profits of 2 
- partnerſhip muſt of neceſſity be made liable to the loſſes, in 
order that he may ſtand in a juſt ſituation with regard to the 
creditors of the houſe, then this is a caſe clear of all difficulty. 
For though with refpe& to each other, theſe perſons were not 
to be conſidered as partners, yet they have made themſelves 
ſuch, with regard to their tranſactions with the reſt of the 
world. I am therefore of opinion that there ought to be 
judgment for the plaintiff. — The other Judges agreed. 
Bolton v. Puller. A. B. C. and D. were partners in a banking-houſe at 
er a/. aſſignees, L jyerpcol, and C. and D. alſo carried on a ſeparate mercan- 
25 1 B. tile concern in London; F. 8. having accepted bills payable 
x Fal. et By. at the houſe of C. and D. employed A. B. C. and D. to get 
339. them paid accordingly, and agreed to depoſit with them good 
dills indorſed by him, for the purpoſe of enabling them ſo to 
do; A. B. C. and D. debited F. S. in account for his accept- 
ances, and credited him for all the bills which he depoſited; 
ſome of the bills ſo depoſited by J. S. were remitted by A. B. 
C. and D. to C. and D. upon the general account between 
the two houſes, and before any of the acceptances of F. S. 
became due both houſes failed, and J. S. was obliged to pay 
his own acceptances ; the Court held that the aſſignees of C. 
and D. were entitled to retain againſt F. S. the bills remitted 
to them by A. B. C. and D. They alſo held that it made no dif- 
terence that one of the bills remitted did not arrive in Lon- 
don till after the bankruptcy of C. and D. though ſent by 4. 
B. C. and D. before that event. — This was trover for two 
\ bills of exchange; one of 4000l. and one of 398]. 8s. 3d. 
The defendants pleaded the general iſſue, and at the trial a 
ſpecial verdict was found to the following effect: Jahn Bol- 
ten was a merchant at Liverpool; Fehn Forbes and Daniel 
. Gregory, for ſome years, and until they became bankrupt, 
were co-partners, and carried on buſineſs as merchants in 
London, under the firm of Burton, Forbes, and Gregory. On 
the 1ſt of May, 1774, Forbes and Gregory entered into part. 
nerſhip with one Charles Caldwell and orie Thomas Smith, in 
the trade and buſineſs of barikers, to be carried on at Liver- 
pool, under the firm of Charles Caldwell and Co. and ſo con- 
tinued to trade till that houſe became bankrupt. The houſe 
at Liverpool had dealings and tranſactions with Forbes and 
Gregory, carrying on buſineſs as merchants under the firm of 
Burton, Forbes, and Gregory, in London; and between the 
two houſes at Liverpool and London, there was an open ac- 
count current. Bolton for ſome years, and until the houſe at 
Liverpool became bankrupt, employed that houſe as his 
bankers; and they uſed to pracure bills which had been ac- 
cepted by him, payable at the houſe in London, to be there 
paid when they fell due. Thoſe payments when made were 
carried by the houſe in London to their account with = 
EF. | houſe 
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| houſe at Liverpool, and by the houſe at Liverpool to their ac- 


count with Bolton. In the banking account between Bolton 
and the houſe at Liverpool, Bolton was made debtor for caſh 
received of them, and for bills accepted by him payable at the 


houſe in London ; and was credited in ſuch account for bills 


and caſh paid by him into the ſaid houſe. An intereſt ac- 
count was kept between Bolton and the houſe at Liverpool, 
which was balanced every three months; and the latter was 


alſo allowed a profit on the ſaid account of one-quarter per 
cent. on bills and cath paid, either by them or by the houſe 


in London, on their account, for the uſe of Bolton. Bills 
having been accepted by Belton to the amount of 19,7021. 
payable at the houſe in London, on the 28th of February, 
he propoſed to the houſe at Liverpool, that they ſhould pro- 
cure the ſame to be paid as they fell due by the houſe in Lon- 
don, and that to enable the houſe at Liverpool to provide for 
ſuch payments, he ſhould deliver to them certain other bills 
of exchange, whereof thoſe mentioned in the declaration were 
parcel, with his indorſement thereon ; to this propoſal the 
houſe at Liverpool agreed. In purſuance of this agreement, 
Bolton on the iſt of March, 1793, and on other days between 
that day and the 16th of March in the fame year, delivered to 
the houſe at Liverpool ſeveral bills of exchange, amounting 
in the whole to the ſum of 11,583]. 2s. gd. ; among theſe 


was the bill for 4000l. mentioned in the declaration. On the 


16th of March, 1793, he delivered to the ſame houſe other 


bills, with a check on that houſe (which they received as. 


caſh), to the amount of 9121. 1s. od.; among theſe was the 
bill for 3q8L. 18s. 3d. alſo mentioned in the declaration. All 
theſe bills were the property of Bolton, and duly indorſed by 
him; the bill for 4000l. having alſo previouſly to the delivery 
been accepted by him. On the 4th of March, 1793, the bills 
accepted by Bolten, payable at the houſe in London, were by 
the houſe at Liverpool entered on the debit fide of the account 
between them and Bolton ; and the bills delivered by Bolton to 


the houſe at Liverpool, were by them carried to his credit in 


the ſame account at the times when they were reſpectively 
delivered. On the debit {ide of the books of the houſe at 
Liverpool, it appeared that Bolten's acceptances, amounting 


to 19,7021. 1 pF 109. were entered thus :—< March 4th, 55 


acceptances due in April, 19,7021. 13s. Jod.“; and on the 
credit ſide the bills delivered to the houſe by Bolton were en- 
tered, ſome with the date of their delivery, and the day on 
which they were to fall due, and ſome with the former only. 
On the 2d of March, 1793, the houſe at Liverpool re- 
mitted the abovementioned bill for 40001. together with other 


bills, to. the amount in the whole of 30,0001. and upwards, 


to the houſe in London, to be carried to the account of the 


houſe at Liverpool ; and on the 16th of March, they re- 


- mitted + 


621 


Partners. 


mitted the abovementioned bill for 3081. 18s. 3d. together 
with other bills, amounting in the whole to Boool. and u 
wards, to be carried to the fame account. This Jait bill for 
2981. 188. 3d. was received by the houſe in London on the 
58th of March, 1793. Some of the bills delivered by Bollan 
to the houſe at Liverpool were negociated by them, and the 
value received to their own uſe. On the 28th of February, 
1793, and from thence till the bankruptcy of the houſe at 
Liverpool, the houſe in London was largely in advance to the 
houſe at Liverpool. On the 16th of March, 1793, the houſe 
at London became inſolvent, and on the 18th of the ſame 
month a commiſſion of bankruptcy iſſued againſt them, 
under which the preſent defendants were aſſignees. On the | 
fame day the houſe at Liverpool alſo became bankrupt, ang 
a joint commiſſion of the ſame date iſſued againſt Charles 
Caldwell, Thomas Smith, John Forbes, and Daniel Gregory, 
as partners in the banking-houſe at Liverpool. The houſe at 
Liverpool at the time of their bankruptcy was indebted to 
Bolton in the ſum of 20001. and upwards ; and none of that 
parcel of bills, amounting to 19,7021. 13s. Iod. accepted by 
Belton, payable at the houſe in London, were paid either by 
that houſe or by the houſe at Liverpool, but were paid by 
Bolton "himſelf. The defendants poſſeſſed themſelves of the 

two bills in queſtion as aſſignees of Forbes and Gregory, and 
refuſed to deliver them on demand. IT WAS ARGUED fon 
THE PLAINTIFF—In the FIRST PLACE, that Caldꝛvell and 
Co. at Liverpool, and Forbes and Gregory in London, were, 
with reſpect to the tranſactions on which this caſe ariſes, to 

be conſidered as the fame perſons. Sk ON DL, that the 
bills for which this action was brought, were appropriated by 
Bolton to the particular purpoſe of anſwering his acceptances 
at the houſe in London, and not paid in on the general ac- 
count. THIRDLY, that trover is the proper form of action. 
Ir was ARGUED FOR THE DEFENDANTS—FIRST, 
that the bills in queſtion were paid in upon the general ac- 
count between Bolton and the houſe at Liverpool. SgconD- 
LY, that the houſe in London was diſtinct from that at Liver- 

, and the acts of the former were not binding on the 
atter. THIRDLY, that trover was not the proper remedy. 
PER CURIAM: The queſtion is, Whether the plaintiff 
can maintain this action upon this caſe ? For him it is urged, 
that the houſe in London is a houſe of trade, carried of 
by two of the partners in the banking-houſe at Liverpool; 
though it is admitted, that the trade carried on in London 
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! is the ſeparate eſtate of thofe two partners. It is inſiſted, 
* that the bills in their hands remained in the ſame ſtate, 
uh ſubject to the ſame rules of law and equity, as would 
Mi have applied to them in the poſſeſſion of the houſe at Liver- 


8 pool; and that, having been appropriated (as it is called), or 
| | | delivered 
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detivered to the houſe at Liverpool for a ſpecial purpoſe, and 


not having been ultimately applied to that purpoſe, and remain- 
ing in ſpecie in their poſſeſſion, Bolton would have been en- 
titled to demand to have them delivered up to him by the bank- 
ing-houfe at Liverpool, or by the affignees of that houſe, ſup- 
poſing them to have come to the hands of thoſe aſſignees. I 
take it to be now ſettled, that biils in the hands of a banker, 
like goods in the hands of a fatter, in the event of a bankruptcy, 
are tv be delivered up, ſubject only to the lien which the banker 
may have upon them for the balance of bis account, On the 
other hand it is clear, that, if inder ſed bills are depoſited with 
a banker, and they are by him negociated to a third perſon, 


though the purpoſe for which they were depoſited ſhould be ever 


fa cruelly diſappointed by his becoming bankrupt, the original 
ewner can have no claim to recover them in traver againſt ſuch 
third perſon (1). The preſent ſeems to be a middle caſe, and, 
I believe, is a new one. We muſt endeavour to aſcertain to 
which claſs it belongs. There can be no doubt, that, as be- 
tween themſelves,. a partnerſhip may have tranſactions with 
an individual partner, or with two or more of the partners 


having their ſeparate eſtate, engaged in ſome joint concern, - 


in which the general partnerſhip is not intereſted; and that 
they may by their acts convert the joint property of the ge- 
neral partnerſhip into the ſeparate property of an individual 
partner, or into the joint property of two or more partners or 
e converſo, And their tranſactions in this reſpect will, gene- 
rally ſpeaking, bind third perſons, and third perſons may take 
advantage of thèm in the ſame manner, as if the partnerſhip 
were tranſacting buſineſs with ſtrangers ; for inftance—ſup- 
poſe the general partnerſhip to have ſold a bale of goods to 


the particular partnerſhip, a creditor of the particular partner- 


ſhip might take thoſe goods in execution for the ſeparate debt 
of that particular partnerſhip. In ſome reſpects therefore an 
individual partner, or a particular partnerſhip conſiſting of two 
or more of thoſe perſons, who are partners in ſome larger 
partnerſhip, may be conſidered as third perſons in tranſactions, 
in which the general partnerſhip may happen to be engaged 
with their correſpondent. On the other hand it will be diſſi- 
cult, if not impoſſible, for individual partners, or for particular 
partnerſhips compoſed of individual partners, to ſhake off 
privity in all the tranſactions of the general partnerſhip, 
or to avoid all the conſequences of privity. Each partner is 
2 party, as well as privy, to the tranſactions of the general 
partnerſhip, though the general partnerſhip is not a party to 
the ſeparate tranſactions of the individual partners. Forbes 


—_— 


(1) Vid, Coltinsv, Marlin, peſt, Hil, Ter. 1797. 
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and Gregory were therefore parties to the agreement which 
Caldwell and Smith entered into with Bolton, and were 25 


much bound by it as Caldwe!! and Smith were. And [ hold 


that if Bolton had ſued the houſe at Liverpool for a breach of 
that agreement, and had recovered, he might have taken any 
part of that ſeparate eſtate of the houſe in London in execu- 
tion, in ſatisfaction of his judgment. But this will not touch 
the queſtion, what ſhall be 3 the joint property, and 
what the ſeparate property, of perſons ſo circumſtanced. ſoint 
or ſeveral, Bolton's claim upon it, in the cafe ſuppoſed, would 
be equally available to him. Bankruptcy, when it intervenes, 
may very much change the ſituation of theſe parties. Mr. 
Juſtice Heath ſuggeſted this conſideration at the cloſe of the 
firſt argument. It is a very important conſideration. If al! 
become bankrupts, all the joint and all the ſeparate property 
will veſt in the aſſignees, whether the commiſſions are joint or 
feveral. If a ſeparate commiſſion ifſue againſt one partner, his 
aſſignees will take all his ſeparate property, and all his intereſt 
in the joint property. If a joint commiſſion iſſues againſt all, 
the aſſignees will take all the joint property, and all the ſeparate 
property of each individual partner. In the diſtribution to 
creditors, a rule of convenience has been adopted. To under- 
ſtand it, we ſhould ſee, what the right of creditors were as to 
execution for their debts before the bankruptcy. A ſeparate 
creditor might take, at his election, the ſeparate eſtate of his 
debtor, or his debtor's ſhare of the joint eftate, or both, if 
neceſſary. A joint creditor might take the whole joint eſtate, 
or the whole ſeparate eſtate of any one partner. But the rule 
of convenience, which has been adopted, reſtrains the ſeparate 
creditor from reſorting, in the firſt inſtance, to his debtor's 


mare of the joint property; and alſo reſtrains the joint creditor 


from reſorting, in the firſt inſtance, to the feparate property ot 
his debtor. Bankruptcy has been called a ſtatute execution; 
but, if it has any analogy to an execution, it is certainly very 
much modified, and, as J take it, by the authority of the chan- 
cellor, who is to take order for the diſtribution of the effects 
of a bankrupt. Under the rule, the ſeparate creditors have a 
right to be ſatisfied for their debts out of the ſeparate property, 
in preference to the joint creditors(1). But what ſhall be 
deemed ſeparate property, or what effect the claims of third 


perſons upon that which (as between one partner and the: part- 


— Ali. 
7 
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R 


(1) This rule was adopted by Lord Chancellor Har&wicke, and acted 
upon till overturned by Lord Chancellor Thurlow. The ſubject has fince 
been fully confidered by Lord Chancellor Loughborough, in the caſe Fx . 
parte Elton, 3 Vex. jun. 238. but does not appear to have been altogether 
tettled, though the inclination of his lordſhip's opinion was ſtrongly in 
favour of the old rule. adopted by Lord Hararbicte. For the caſes on 
this point, ſce Cooke's B. L. from page 237 to 250. cd. 4. | 


nerſhip) 
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nerſhip) would be ſeparate property, are queſtions, which nei- 
ther bankruptcy .nor the rule of diſtribution ſeem to touch. 
The aſſignees ſtand but in the place of the bankrupts, and 
take the effects ſubject to every legal and equitable claim upon 
thoſe effects. And, therefore, I conclude, that though bank- 
ruptcy very much alters the ſituation in which I have placed 
Mr. Bolton, in the courſe of the argument, as a creditor having 


obtained a judgment againſt the banking-houſe at Liverpool, 


on the ground of this agreement; the queſtion now made be- 
tween him and the aſſignees of Forbes and Gregory remains 
undecided, and mult (as it appears to me) depend on an enquiry 
into the effect of the privity and participation of Forbes and 
Gregory in the tranſaction between Bolten and the banking- 
houſe at Liverpool, in which they were partners. The true 
nature of that tranſaction has been warmly diſputed in the 
courſe of the argument; but it comes out to be imply this: 
Bolton paid into his banker's hands theſe bills, on his general 
account, for a particular purpoſe. This has been called an 
appropriation; and legal conſequences are deduced from thence, 
28 if appropriation was a technical term, or at leaſt was uſed 
in ſome definite or preciſe ſenſe; whereas no term in popular 
uſe can be more general, or more uncertain in its import. In 
truth, when I ſay, theſe bills were paid in on a general account 
for a particular purpoſe, - I mean only to ſay, that the object 
which the parties had in their view was, that the bankers might 
be enabled to provide for the payment of Mr. Bolton's ac- 
ceptances in London. So far from being appropriated to any 
particular purpoſe, in the ſtrict ſenſe of the word, the bills in 
ſpecie were not intended to be applied to any other purpoſe 
than to be converted into cafh, in order to increaſe Mr. Bolton's 


credit with his bankers; and, in the nature of things, they 


could not be applied in ſpecie to the-particular purpoſe of pay- 
ing Mr. Bolion's acceptances in London. Theſe bills, at leaſt 


the bills in queſtion, were remitted to the houſe in London on 


the general account of the,banking-houſes. We cannot think 
that this was a miſapplication ; or that the confidence of Mr. 
Bolton was abuſed. It may be aſked, aſſuming that Mr. Bolton 
conſidered both houſes to be in full credit, Was it not the 


very thing he meant? Was not this the probable mode by 
which the banking-houſe would be enabled to provide for the 


payment of Mr. Bolt:z's acceptances at the houſe of Forbes 
and Gregory? Then, what effect can the privity and partici- 
pation of Forbes and Gregory, in the agreement between Bolton 


and the banking-houſe, have on this tranſaction? which, as 


between the two houſes, undoubtedly changed the property in theſe 
bills; a circumſtance which diſtinguiſhes this caſe from all the 


caſes which have been determined on this ſubject, and puts it 


out of the reach of the principle upon which the caſe of Zinck 
v. Walker, ante, vol. Il. p. 125; and the late caſe of Toke 
Vol. IV. 8 5 | v. Hol- 
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v. Hollingworth, ante, vol. II. p. 112. in the court of Error, were 


determined. The privity of Forbes and Gregory to the tranſaction 


at Liverpool rather created a demand upon them to do what 
they did, than to take any other courſe; for there is no 
pretence to ſay that it was intended that a ſeparate ac- 
count of theſe biils ſhould be kept by any body. The 
buſineſs went on in the regular channel, upon the foot of 
the agreement, without the leaſt imputation upon it, up 
to the moment of the bankruptcy, when the adverſe rights 
of the creditors of- the two houſes attached. If, up to the 
moment of the bankruptcy, nothing affected the right of 
Forbes and Gregory to hold thefe bills on their ſeparate account, 
that right muſt veſt in the aſſignees of Forbes and Gregory 
with nothing to affect it. The aflignces of Forbes and Gre- 
gory are bound to admit, that Forbes and Gregory knew that 
Mr. Belton's object, and that the object of the partnerſhip at 
Liverpool was, that by means of thefe bills the acceptance: 
were to be provided for. But how were theſe bills to operate 


as means? They were to be dealt with as the banking-houſe 


thought fit to deal with them; to be negociated, if they though: 


fit; to be diſcounted at Liverpool, if they pleaſed, or remitted 


to whom they pleaſed; and were neceſſarily to be converted 
into money, in order to be means effectual to the purpoſe even 
of the parties who depoſited them. If then Forbes and Gre- 
gory were parties capable of acquiring a property in theſe bills, 
as capable as any third party, and did acquire it without re- 
proach, and in truth in purfuance of that agreement upon which 
they were delivered to the banking-houſe; why are not Forbc: 
and Gregory to be conſidered as third perſons, with whom 
theſe bills have been negociated? If they were to be fo conſi- 
dered, this determines the claſs to which I ſaid, in a former 
part of the argument, we were to endeavour to reduce this 


middle cafe between the caſe of original parties to the tranſ- 
action, and the caſe of third perſons holding ſuch bills as theſc 


in the ordinary courſe of the negociation of bills of exchange. 
A circumſtance belonging to the leſſer bill of 398/. 185. 34. 
was taken notice of in the argument, namely, that it came to 
the hands of Forbes and Gregory on the day when they be- 


came bankrupt. We are of opinion, that the bill having 


been remitted, as far as concerned the houſe remitting, before 
the bankruptcy, and to a creditor, cannot be recalled, and mult 
follow the fortune of the other. bill. It is a great misfortune 
to Mr. Bolton to have been ſo deeply concerned with theſe 
falling houſes. In ſuch caſes, it too often happens that heavy 
loſſes fall fomewhere. The only conſolation is, that it is the 
law of the land, and not the caprice, or even error of any man, 
which can ultimately decide where they ſhall fall. Our opi- 
nion upon: this cafe is, that the judgment muſt be for the de- 
fendants. | 8 
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A. B. and C. became partners in inſuring ſhips (contrary Booth et al. 


to the Pat. 6 Geo. 1. c. 18. . 12.); but it was agreed that snes of 
the policies ſhould be underwritten in the name of A. only ; 
ſeveral policies were effected, and the premiums received by. 
C. and D. as brokers ; held that 4. could not recover thoſe „ 
i 2 a X 3 = . 0 . - 7 „11. EF, 
premiums from C. and D.—To this action for money had +6 Gert 


and received to the uſe of the hankrupt, &c. the defendants Tr. Rep. 40g. 


pl-aded the general iſſue as to the whole declaration, except 
2). 28. and a tender of that ſum; and ſecondly a ſet-off {or 
work and labour, money paid, money had and received, and 
on an account ſtated, Replication to the ſecond plea that 
the plaintiffs were not indebted to the d fendants, &c. At 
the trial the jury gave a verdict for the plaintiffs for 24551. 
178. 1d. ſubject to the opinion of this Court on the following 
caſe, G. Browne and H. B. azwne before their bankruptcy 
were general partners as merchants; and having committed 
acts of bankruptcy, a joint commiſſion of bankrupt iſſued 


againſt them on the 5th of April, 1793, under which they were 


duly declared bankrupts, and their joint and ſeparate eſtate 
and effects were duly aſſigned to the plaintiffs. T. Hodg- 
ſen and E. IL. Hodgfon, the defendants, were inſurance bro- 
kers and partners. Before the iſt of April, 1791, G. and 
H. Browne and E. L. Hedgſon agreed to become co- partners 
as underwriters of policies for the aſſurance of ſhips and 
merchandizes at ſea in the premiums and profits as well 
as the loſſes ariſing thencefrom, but that the name of G. 
Browne only ſhould be uſed in the ſubſcription of ſuch po- 
licies. In purſuance of that agreement policies were from 
tine to time ſubſcribed in the name of E. Browne, and 
were ſigned under that name, ſometimes by him, and ſome- 
times by E. L. Hagen. The premiums for the policies 
which were underwritten in the office of the defendants, and 
which were ſubſcribed in the name of G. Preune, from the 
commencement of the partnerſhip to the bankruptcy of the 
Hrotunes were received by the defendants, and (after deducting 
loſſes, returns, and commiſſion) amounted to 24551. 178. Ids 
The two Brownes made inſurances in the office of the defen- 
dants, and became indebted to them for premiums in the ſum 
of 22691. 118. 5d. If the Court ihall be of opinion that the 
plaintiffs are entitled to recover, then the verdict to ſtand, un- 
leſs the Court ihail be of opinion that the defendants are en- 
titled to ſet off the ſum of 2269!. 11S. 5d. in which caſe the 
verdict to be entered for the ſum of 186]. 58. 8d. only: but if 
the Court ſhall be of opinion that the plaintiffs have not a 
right to recover, then a nonſuit to be entered, —LD. KEN TON 
3 It is the great duiy of every Court of juſtice to ad- 
miniſter juſtice as well as they can between the litigating par- 
ties; another, and not lets material, duty is to fatisfy thoſe 
parties that the whole con been examined and — 
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It is a maxim in our Jaw that a plaintiff muſt ſhew that he 
ſtands on a fair ground when he calls on a court of juſtice ta 
adminiſter relief to him. Ncw is that the caſe with theſe 
plaintiffs. By the ſtat. 6 Geo. I. c. 18. certain privileges were 
ſecured to two corporations, then to be created by the crown 
for the purpoſe of inſuring and lending money on bottomry; 
they were to bring large capitals in order to be reſponſible to 


thoſe with whom they made their engagements, and they were 


Graham er al. 
v. Robertſon, 
Hil. Ter, 

28 Geo. 3. B. R. 
2 Ter. Ref. 282. 


to pay a conſideration to the public for theſe advantages ; and 
one way of ſecuring theſe privileges was by enacting that they 
ſhould find no competitors in numbers of perſons forming 
themſelves into corporations. And, therefore, though the 
legiſlature thought it right that ſingle individuals might make 
inſurances, they enacted that no larger capital than that be- 
longing to one perſon (except in the inſtance of the corpora- 
tions there mentioned) ſhould be pledged to the aſſured, and tha: 
all policies contrary to that act ſhould be void. If indeed a 
perſon, profeſſing to be only engaging his own individual ca- 
pital, pledge himſelf as ſuch to the aſſured, he muſt be an- 
ſwerable to the latter who knows nothing of a ſecret partner- 
ſhip between the former and ſome third perſon. But here the 
plaintifts avow that they have inſured in direct violation of 
the ſtatute; all their claim ariſes out of this tranſaction, which 
is contrary to the act of parliament; and yet they aſk the 
Court to give effect to it. If the caſe of Sullivan v. Greave: 
bad been merely a determination at Ny. Prius, I ſhould not 
have relied upon it at all: but being preſſed by the plain- 
tiff's counſel at the trial, I afterwards conſulted the other 
judges of this Court, who all concurred in the opinion I gave 
at Guildhall (1). That cafe therefore has by that mean ac- 
quired an authority beyond a mere Ni Prius decifion, and it 
is in favour of the defendants. So alſo is the cafe of Mitchell v. 
Cockburne, 2 H. Blackſtone, 370, ante, 265, which was 
decided by the unanimous opinion of the Court of Common 
Pleis. As to the two caſes of Faikncy v. Reynous, vol. I. p. 
325, and Petrie v. Hannah, vol. I. p. 275, 590; they are dit- 
tinguithable from the pre ſent caſe, "The plaintiffs therefore can- 
not recover. he other Judoes concurred. - Poſtea to de- 
fendants. | 

The plaintiffs, together with A. and B. being owners of one 
ſhip, and the defendant of another, a prize was taken, 
conden ned, and thared by agreement between them; 
afterwards the ſentence of condemnation was reverſed, and re- 
{iitution awarded, with coſts, which was paid ſolely by the 


(1) There the action was brought by one partner againſt the inſurance 
broker to recover a moicty of the loſs received by the latter from another 
partner, the firſt having paid the whole loſs to the aſſured; but it was 
determined that the action eould not be maintained, becauſe its object wa: 
to enferce an illegal contract of partnerſhip. 


plaintiffs, 
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plaintiffs. A. and B. having in the mean time become bank- 
rupts; and it was held that an action could not be brought by the 
plaintiffs alone for a moiety of the reſtitution money and of the 


colts, becauſe it was either a partnerſhip tranſaction, when A. 


and B. ought to be joined; or not, when ſepargte actions 
ſhould be brought by each of the perſons paying— The plain- 
tiffs brought this action for money paid to the uſe of the de- 
tendant under theſe circumſtances; The Trimmer privateer, 
of which theſe plaintiffs and two other perſons of the name of 


Grant were joint owners, during the courſe of the laſt war 


took two prizes in conjunction with the Maidſtone, another 
privateer, of which the defendant was owner, and which 
were condemned in the Vice Admiralty Court of Minorca. 
in conſequence of an agreement between the plaintiffs and 
defendant to ſhare all prizes, half the money ariſing from the 


ſale was paid to the defendant's agent. Afterwards; on ap- 


peal to the King in council, the ſentence of condemnation 
was reverſed, and the money decreed to be refunded to the ap- 
pellants, with coſts, which was paid by the preſent plaintiffs 
alone, the other partners having in the mean time become bank- 
rupts. The ſentence of reſtitution was awarded previous to the 
bankruptcy ; but the report of the regiſtrar, aſcerta.ning the 
amount of the reſtitution, was not made, and the final de- 
cree, confirming the interlocutory decree of reſtitution, did 
not take place till after. This action was brought to reco- 
ver a moiety of the ſum paid by the plaintiffs. BULLER, J. 
before whom the cauſe was tried, was of opinion, upon the 


objection beivg taken for want of proper parties; that the 


plaintiffs having paid the money on account of a partnerſhip 
tranſaction, muſt be nonſuited, becauſe the other partners or 
their aſſignees were not joined; and directed it accordingiy.— 
Afterwards a rule was obtained to ſhew cauſe why the non- 
ſuit ſhould not be tet aſide, uro THE GROUND that thyſe 
other partners, having become bankrupts before the payment of 
the money, and conjequently before the cauſe of aim arole, and 


not having contributed any thing towards the payment of that 


ſum, and therefore not being in any degree damnifi-d, there was 
2 occaſion to join their names or thoſe of their aſſignees in this 
ace . PER CURtaM— This nonſuit is right. Either this 
money was paid by them on the partnerſhip account or not; if 


it were, then the other partners who are become bankrupts, 


or their aſſignees, ſhould have been joined, If it were not 
paid on a partnerſhip account, then it ſtands as a ſeparate pay- 
ment by each individual of the plaintiffs ; and then the ſum 
demanded muſt be recovered by each in a ſeparate action, they 
not being partners guocd this tranſaction. So that in either 
caſe the action is wrongly conceived. Rule diſcharged. 


If tuo are partners, as attornies and conveyancers, and one Willet -», oz 
receive money to be laid out on mortgage, the other is liable. Ez. Ter. 
883 for 
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for the amount, though his partner gave a ſeparate receipt for it, 
This was an action for money had and received to the plain. 
tiff's uſe, brought againſt the defendant, as ſurvivtug part. 
ner of one Dadiey. Plea, non afſumpſit. Verdict for the 
plaintiff, damages 4%0l. | | 
Upon a rule to ſhew cauſe why a new trial ſhould not be 
granted, the facts appeared to be as follows: That prior to 
any partnerſhip between the defendant and Dadliy, who was 
an atiorney and conveyancer at Coventry, the latter, in the 
year 1771, received of a Mr. Binaley, the ſum of 3501. to be 
laid out on a real ſecurity: Dadley accordingly furniſhed him 
with a mortgage from a Mr. Hughes to that amount; which, 
as it afterwards appeared, Dadley had forged. At Midſummer, 
1770, Dad!:y and Chambers entered into partnerſhip : ſhortly 
after which, B:in4ley wanted to call in his money. The pre- 
tended mortgagor was ſuppoſed at the ſame time to want a 
further ſum of 1501. which, added to the original mortgage 
money, made together the ſum of 50 l. The plaintiff Hi 
was ready to advance this ſum: And, in conſideration of kis 
doing ſo, an aſſignment was made to him of the preterded 
morigaze before made to Bindley. As to 1901]. part of this 
ſum of 5001. Millet paid it inter Daaliy's office, to Chambers, 
who gave the following receipt for it: “ Received of Ar. 
« Benjamin /1 let, the ſum of 1801. for which J promite 
% to account to him an d mand. Chambers. — Dadley was not 
at home, when this ſum was paid.—Some time after, the 
plaimtiff called at the office to pay 2001 more, part of the re- 
ma ining 3201; due. Dal.) being then at home, Millet 
paid the money to 4/2; and, in return, Dadley gave him the 
following receipt: “Received on account, of Mr. He ja uin 
« Millett, zool; the remainder of the money to be paid being 
c 20ol,—Dadlcy.” It was admitted, that the def ndant (H- 
Bes was in no reſpect privy tu che forgery; and that a hHανaetion 
money was paid, either to Chumbers or Dadley, Lord MHuns- 
i: Both parties in this caſe undoubredly are innocent; and 
the loſs which will fall upon the defendant, if the Jaw is againtt 
him, will be much greater than that which will he ſu-:aincd by 
the plaintiff, if he fails. It is indeed fo hard a caſe upon the de- 
fendant, that every leaning of the Court would be in his fa- 
vour. But THE QUESTIoN is, „ Whether, in paint of lau, 
this engagement with Dadley does not make Chambers an- 
ſwerable? Jo go by ſteps.— It is neceſſary to ſee what the 
buſineſs was, which Dadliy carried on alone, before his con- 
nection with the defendant in the vear 176. By admiſſion 
of the counſel on both fides, it was the butincſs of an al tor- 
ney and conveyancer. By proof in the cauſe, it appears to 
have been a great deal more. For he had many appoint- 
ments, though the nature of them is. not particularly mention- 
ed. He had alfo agencies, and was cler to à navigation. But 
there is no pretence that he ever reccived procuration 225 
5 * 
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The buſineſs of conveyancing, in the very nature of it, as ear- 
ried on in the country, is this: Where there is an attorney or 
counſel of credit, they receive money to place out upon ſecurities; 
aud perſons who want t1 borrow, as well as thiſe who want to 
lend, apply to them for that purpoſe. Their profit ariſes from 
having the money in their hands, before it is laid out upon the 
intended ſecurities; and from ther fees and bill of charges up- 
on the conveyances they draw. It is not diſputed but that 
this was the nature of Dadiey's conveyancing buſineſs: he 
did not act however as a ſcrivener, who ſometimes docs not 
touch the mone$; but who in all caſes gets procuration money. 
There is no proof of any tranſaction of that kind; nor in- 


deed is it cuſtomary for attornies, like him, to do fo; for 


they get profit enough without it. I remember a cafe before 
me of a perſon who was truited to the amount of many thou- 
{and pounds, in the manner I have ſtated ; and that is the na- 
ture of the buſineſs. This was the buſineſs of Dadley, be- 
fire the partnerſhip. Let us fee then, what was the nature 
of the partnerſhip, afterwards entered into, between Dadiey 
and the preſent defendant; whether it was a general partner 
ſnip in all Dadley's buſineſs, or confined to one par ticu- 
lar branch of it only; for to be ſure, there »may be ſuch 
a confined partnerſhip, The evidence as to this point conſiſts 
in the heads and terms of an agreement entered into between 
them, which were afterwards extended and reduc-d into form. 


From them it appears, there was no particular reitriction; it 


was not to be confined to ſuits, nor to conveyancing only, 
but they were to be partners in the buſineſs which Mr. Dadley 


carried on. Each was to be worth a certain ſum.— The pro- 


fits are ſtated at 8001.—Then it is agreed, that a proviſion 


ſhall- be made for the family of whichever of them ſhould 
happen to die firſt, And then comes the following clauſe, 
at the end, which, though not taken notice of by the counſel 
on eithef ſide, is very material indeed upon this occa- 
ſion. My object in examining it in particular, was to fee 
whether it contained any reuriction. | he clauſe is this: 
« /\ete, this ſcheme of partnerſhip is intended to include all 
Mr. Dadley's preſent and future practice and appointments, 
ſach as agencies, navigation-clerk, &c.: But not to extend to 
any public office or place, which may at any future time be 
Lien to either of the parties. I he only reſtriction therefore 
is that; or, more properly ſpeaking, it is the only exception 
to this general partnerſhip. Thus the partnerſhip commences, 
without waiting for articles; and from that time, the b»/ineſs 
was carried on in partnerſhip. One branch of that buſineſs, 
was conveyancing, Incident to cenveyancing is, the receiving 
of money to place out upon ſecurities. Receiving it from the 
lender to advance to the borrower, and acting for both parties 
reſpectively. From that, _— ariſes; not from procura- 

S 4 tien 


— — 8 
— — — 2 —ä4— 2 A * ne ma 


| 
| 
| 
| 


— —— — 


| 6:2 Partners. 


tion money, but from the money laying in their hands before 
it is placed out; and when placed out, from the charges and 
fees for drawing and engroſſing the conveyances. Ihe facts 
then are ſhortly theſe :— T he plaintiff IJ ett, wanting to place 
out a ſum of 50ol, applies to the office without making any 
diſtinction between the two partners. The firſt ſum he ad- 
vances is 180I. This he pays to Chambers, who gives a ge- 
ral receipt for it, not expreſſing it to be for Dadley, or tor 
what, or whoſe uſe; but making himſelf accountable for the 
amount on demand. He receives it therefore, as the rinci- 
pal, not as the agent of Dadley: and it is admitted he knew 
the ue, by placing it out upon the ſecurity for which it was 
put into his hands. I he next ſum, which was 3ool, is paid by 
the plaintiff to Dadley, who receives it exactly in the ſame 
manner as Chambers did the former ſum; as principal; and 
gives a receipt for it, not as for ſo much money to be placed 
out, but as a ſum for which he was to be accountable. Ihe 
two ſums together, come within 20]. of what was wanted 
upon the ſecurity. —Atterwards the bill for conveyancing is 
brought in. #1#ughes being the original mortgagor, if he had 
not been a fictitious perſon, and had wanted a furcher ſum of 
money upon the aſſignment, he ſhould have paid the expence 
of conveyancing. But the bill is brought in, to the plaintif,, 
and made out “ debtor to Chambers and Dadley.” Chambers 
receives the money, and gives a receipt for it. In that trani- 
action therefore, he is clearly conſidered as @ partner, and 
the tranſaction itſelf, as a partner/hip tranjaftion, If Dadley 
*had received the procuration money, and that kind of deal- 
ing had been exc. pted out of the articles; or, if ſeparate ac- 
counts had been kept of the money got by theſe tranfactions, 
and it had all been ſet down to the profits of Dadl:y only, it 
might have varied the caſe: and Mr. Juſtice A/hurft, who 
t ied the cauſe, would have been very glad to have given a 
direction in favour of the defendant. He ſuffers by the rat- 
cali y cf a man who had a very good character. I am very 
ſorry for the defendant; but upon this evidence J cannot ſay, 
but that it is a partnerſhip tra'ſattiom. Mir. Newenham in— 
fornied the Court, that the bill included other buſineſs, as well 
as the particular tranſaction of the mortgage. Lord Hans- 
ld (ar ',, that proves nothing, but that in general they were 
par:ners in the fees of conveyancing. Per Cur. Rule for a 
new trial diſcharged. 
Smith er. al. v. One of two partners applied truſt- money in the trade with 
. Ro ert and Tbo- the privity of the other partner; afterwards they ſeparated, 


"Is — and the partnerſhiv effects were atligned over to the firſt who 


22 Ceo. z. took on him the debts; this was held to be no payment in dit- 
B K 51% charge of the other partner, but both were liable to make 
Ka 622 good the truſt- money. i his was an action for money had 


and received, brought againſt theſe perſons as nominal de- 
FT tendants 
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fendants by an order of the Court of Chancery, to try a queſtion 
ariſing in their bankruptcy. Both the defendants were merchants 
and partners in buſineſs previous to December, 1792, at which 
time thev ſeparated, and the buſineſs was tranſacted by Robert 
alone till May, 1793, when he ſtopped payment. A joint 


* 


commiſſion of bankrupt was afterwards taken out againſt both 
of them. Robert Fameſan was originally, and before his ſe- 


aration from Thomas, a co aſſignee with the plaintiffs of the 
eſtate of Lewis and Potter, bankrupts, but upon his becom- 
ing bankrupt he was diſcharged by an order of the Lord 
Chancellor, and a new aſſignment was made to the plaintifs. 
While he was in that character he received certain ſums 
amounting to 2563l. which was brought by him into the 
partnerſhip fund of Robert and Thomas Fameſon, with tlie 
privity of the latter, and was employed by them for their 


joint intereſt, The partners kept ſeparate accounts of what 


was brought in or taken out of the partnerſhip fund by each 
of them reſpectively; and at frit this money ſtood in the 
name of Robert; but on a ſettlement of accounts in September, 
1799, Thomas objected to it, and the principal ſum then 
amounting to 208 ;l, was entered onthe joint account. At the 
time when the partnerihip was diflolved as above mentioned, 
both of the defendants were ſolvent; and all the partner hip 
effects and credits were aſſigned over to Robert who took up- 
on him the debts. The queſtion ſubmitted to the Court was, 
Whether the plaintiff could maintain this action againſt the 
the partnerſhip of Robert and Thomas Fameſon for the amount 
of the ſum received by Robert, in quality of aſſignee of Lewis 
and Potter's eſtate, and appropriated by him in the manner 
before mentioned ? At the trial a verdict was taken for the 
plaintiffs, with liberty for the defendants to move to ſet it aſide, 
and enter a nonſuit. For which purpoſe a rule was accord- 
ly obtained on a former day on two grounds; Iſt. that the 
truſt- money which had been brought into the partnerſhip fund 
had been repaid again to Nobert, upon the ſeparation and ſettle- 
ment of accounts: 2d. That at any rate the application of 
the money in fuch a manner being a breach of truit in Robert, 
the money could not be recovered back in this form of action. 
ER CURlan—It is unneceltary to conſider whether or not 
this action be right in point of form, becauie it is brought 


under an order of the Court of Chancery, and is to ahide the 
future directions of that Court, where care will be taken that. 


Juſtice is finally adminiſtered to all the parties. The queſ- 
tion intended to be decided is whether or not the partners 
were liable to pay the debt in queſtion to the aſſignees of 
Lewis and Potter after the diſſolution of the partnerſhip by the 
defendants. When the defendants agreed to diſſolve their 
partnerſhip, and the effects were aſſigned over to Robert on 
his undertaking to diſcharge the debts due from both, that 


22reement was obligatory upon them; but their _—— 
| I 
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ſtill had their remedy againſt both, for they were not bound 
by any private arrangement among the partners. It ſeems tg 
he clcar that if this action had been brought againſt both 
the defendants before the bankruptcy of the defendant Rber;, 
both would have been liable: and if the debt were not then 
extinguithed, neither is it now; for nothing has ſince occurred 
to diſcharge the other defendant Thomas. With regard to the 
other point made, that a breach of truſt may not be the ground 
of an afſump/72, there is not an abridgement in the law which 
does not contradict ſuch a propoſition. Rule diſcharged{(1). 

Srrille v. J. Ro. Acts ſubſequent to the time of delivering goods on a con- 


i @ . l « 5 
ee tract may he admitted as evidence to thew that the goods were 
Tr Ter. delivered on a partnerſhip account, if it were doubtful at 


32 Geo. 3. B. R. the time of the contract: but if it clearly appear that no 
$7. Kft. 720. partnerſhip exiſted at the time of the contract, no ſub- 
tequent act by any perſon, who may afterwards become a pet 
ner (not even an acknowledgement that he is liable, or his 
accepting a bill of exchange drawn on them as partners for 
the very goods), will make him liable in an action for goods 
ſold and delivered; though he will be liable in an action on 
the bill of exchange. This was an action for goods fold and 
delivered, brought under the following orders of the Lord 
Chanccllor, made upon the petition of the plaintiff and others 
in the bankruptcy of the defendants ; “ do order that the 
e petitioner V. Sville be at liberty to proſecute ſuch action 
« at law as he ſhall be advifed for the value of the ſaid cop- 
„ per, &Cc.; in the defence to which action the ſaid bankrupts 
« are not to ſet up their bankruptcy; and all books, &c. to 
« he produced, &c. ; and all further directions on the matter 
of the petition are hereby reſerved until after the trial, &c.; 
dated 2d Auguſt, 1790. „I do order that the petitioner 
* IL. Saville be at liberty to try the ſaid action for goods 
& fold and delivered, as directed by my order made in this 
& cauſe on 2d Augut, 1790; with liberty, if the Court 
« wherein the ſaid action ſhall be tried ſhall think fit, to gte 
ce the ſaid bills in evidence without prejudice to the form of tte 
& ion, as now directed: and all further directions, &c. re- 
« ſerved, &c.; dated 7th May, 1791.“ At the trial a ſpecial 
caſe was reſerved, which ſtated as follows: In April, 1787, 
the defendants and one Samuel Pearce, ſince deceaſed, and 
Filliam Robertſ;n, ſince a bankrupt, entered into the follow 
ing articles of agreement. Articles of agreement made this 
10th of April, 1787, between F. Robertſon and F. Hutchin/on 
of London, merchants and co-partners, as well on the part and 
behalf of themſelves, as of others who have or ſhall ſubſcribe 
their names on the back of theſe preſents, of the one part, and 
S. Pearce of, &c. merchant, of the other part, &c, Whereas 
the ſaid S. Pearce is the ſole owner and proprietor of the {hip 


(1) Vide Boardman v. Moſman, x Bro. Ch, Caſ. 68; and Ex port? 
Clowes, 2 Bro. Ch. Caf. 595. 
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Triumph, Ke; and whereas the ſaid F. Robertſon, N. Hutch- 


inſon, S. Pearce, and others, who have ſubſcribed their names 
on the back of theſe preſents, have mutually agreed upn a 
joint undertaking aud riſt as to profit and loſs in a certain 
voyage or maritime adventure about to be performed under the 
direction of the faid parties who have or ſhall have a majori- 
ty of intereſt therein, or of a committee appointed by them; 


now th={e preſents witneſs that they the ſaid F. K. and . IZ. 


on behalf of themſ-lves, and all others who have or ſhall ſub- 
ſcribe, &c. and the S. P. for himſelf, in conſideration of the 
truſt which they ſeverally repoſe in each other, and alſo in 
purſuance of the ſaid agreement, have, and do each for himſelf, 
his heirs, executors, &c. mutually covenant and agree with 
each other, &c.; 1. That the ſaid ſhip Triumph, whereof the 
ſaid S. Pearce is fole owner, ſhall from the day of the date 
and until her return from her intended voyage. be at the diſpo- 
ſal, direction, and riſk of all the ſaid parties hereto jointly, 
at the valuation of 37 Fl. &c. 2d. That the ſaid F. K. and 
7. H. by themſelves and others who have or ſhall ſubſcribe, 
&c. thali and will on or before the 24th Huguſt next procure 
and provide a cargo of goods for the ſaid intended voyage to 
the value of between 22,000]. and 25,0001. and which goods 
fhall in the julgment cui opinion F the majori of the par- 
ties to theſe trejerts be deemed eligible and proper for the 
voyage and mar ets; and that the faid goods ſhall be furniſhed 
or purchaſed at the loweſt c:ſh prices, although not payabie 
till the uſual period of credit is expired; the difference be- 
tween the ſaid caſh terms and the given credit to be made 
good by giving bonds bearing intereſt from the date of the 
contract of ſuch goods; and that they the faid F. X. and F. 
H. and other the perſons who ſubſcribe, &c thall and will 
prepare and ſhip the ſaid cargo at ſuch time and in ſuch man- 
ner as the majority of the ſaid concerned or th-tr committee 
thall direct. That ail additiona out- fits of the hip Triumph 
in cables, &c. which ſhe may require, &c. after the date here- 


of, &c. until her voyage be concluded, {hail be on the joint 


account, &c. Ach. That in caſe the faid S. Pearce mall be 
deſirous to incr-aſe his interett in the /aid joint concern, he 
ſhall be permitted fo to do, by ſhipping on the joint account 
as many goods, over and above the goods to be {hipp-d by the 
ſaid F. K. F. H. and others who thall ſubſcribe, &c. as he 
may think proper: but the faid goods ſo to be ſhipped by the 
faid S. Pearce are to be ſuch articles as the majority of the con- 
cerned or their committee ſhall approve of as proper for tne voyage 
and market. gth. That the ſaid 3750). together with the 
amount of the additional out-fits, to be advanced by the ſaid S. 
Pearce, the amount of half o the premiums of inſurance to be 
made by the ſaid S P. on the faid ſhip, freight, and cargo, and 


ſuch amount of goods as the ſaid S. P. may fhip on the joint ac- 
| | count 


U 


635 


— —ꝛ— — 


Deere 


— 


' mmm 
» T „„ 


— 


- - — . —— —— 
— tf Vibes eto 1% i ward ion mae © has * 
. ” 


_ —— 
* — 


— 


Partners. 


count as above mentioned, ſhall be conſidered as the ſaid 8. 
P.*s- hare or capital in the ſaid joint undertaking ; and he the 
ſaid S. H. ſhall be entitled to receive the profit or bear the 
loſs thereon in the exact proportion as the amount of all ſuch 
ſums ſhall be to the remainder or other part of the ſaid joint 
concern; and that the ſaid F. R. and F. H., and the ſubſcribers, 


&c. ſhali receive the profit or bear the loſs in the like proporti- 
on as to the ſums ſet oppoſite to their ſeveral names. 6th. Pro- 


vided that S. Pearce ſhall get the inſurances effected, and gua- 
ranty the ſolvency of the underwriters, if called upon: and 
when the policies are effected, each of the ſaid parties is to 
hold his own reſpective proportion thereof, to the amount of 
his ſhare and intereſſ in the ſaid joint concern. 7th. Although the 
faid S. P. is to procure the whole of the ſaid inſurances on th: 
faid ſhip, freight and cargo, yet only half of the premiums of in- 
ſurance ſhall be added to his intereſt in the ſaid joint concern, 


- purſuant to the 5th article: but all the ſaid parties hold them 


ſelves hound with him to be anſwerable for the whole amount 
of the ſaid premiums of inſurance, and which is to be a 


charge on the voyage. 8th. That S. P. ſhall be the ſhip's 


huſband to ſuperintend ſuch outfits of the faid ſhip as the ma- 


jority, &c. ſhall deem neceſſary. (The gth. relates to a ſche- 


dule of the ſhip's tackle, &c.) 1oth. That all money received 
on account of the ſhip, &c. ſhall be paid to the ſupercargo on 


the joint account. 11th. That in cafe the ſaid S. P. ſhal! 


want the aſſiſtance of the ſaid JF. R. and F. H. or the ſub- 
ſcribers, &c. to procure him the loan of any money to enable 
him to complete the outtits, they engage ta procure him pool. 
to be repaid by him in manner as therein ſtipulated. (12th. 
Not material.) 13th. That from and after the faid ſhip ſhail 
leave the port of London, all the expences on the voyage ſhall be 
paid by the ſupercargo or agent for the ſaid joint concern who 
{hall be ſupplied with money for that purpoſe, or be empow- 


_ ered to pay the ſame out of the proceeds of the cargo. And 


if the ſaid ſupercargo during the voyage is under the neceſ- 
{ity of drawing bills on either of the ſaid parties for the ſame, 


or he ſhall think the drawing ſuch bills more beneficial to the 


joint concern than reimburſing himſelf out of the ſaid pro- 


coœecds, then each of the ſaid parties intereſted in the ſaid ma- 


ritime adventure ſhall bear and pay his reſpective portion of 
ſuch bills. 1:th. That the parties hitherto, or a committee, 
ſhall appoint officers of the ſhip. 15th. That when the ſhip 
is ready laden for fea, and previous to her ſailing, J. R. and 


F. H. ſhall deliver an invoice of her cargo to the ſupercargo, 


who ſhall enter the ſame in proper books ; and each party in- 
tereſted ſhall be therein credited with the amount of his re- 
ſpective accounts, and the ſupercargo ſhall prepare a ſtatement 
of the whole amount of the ſaid ſhip, outfits, cargo, aud 
charges, declaring the exact proportions or ſhares which _ 
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perſon hath in the voyage, which ſhall be ſigned by each of 
the parties, and ſhall be a voucher for aſcertaining the ſaid 
ſhares hereafter, in profit and loſs. 16th. That in caſe of any 
difference between any of the parties intereſted, it ſhall be re- 
terred to arbitration. 17th. That each party ſhall bind him- 


ſelf in the penal ſum of 2009). tor the performance of the ar- 


ticles. Signed and ſealed by F. Robertſon, J. Hutchinſon, §. 


Pearce, and V. Robertſon. On the 28th July, 1787, the fol- 


lowing memorandum was indorſed on the ſaid articles by the 
fame perfons; « Notwithſtanding what may be underſtood to 
be the meaning of the foregoing articles, it is hereby declared 
by all the parties that the minute made on the 26th June laſt, 
and figned by us reſpecting each of us, holding the propor- 
tions of one quarter each, that is to ſay, he tu and Futch- 


inen one half, and S. Pearce and VV. Roburtſan one quarter 


each, it is now fully to be conſidered and underitood that that 
minute is now declared nuil and void, and that each party 
whoſe name is hereunto ſubſcribed is to hold no other ſhare 
or proportion in the ſaid concern than the amount of what 
each ſeparately orders and ſhips; and which intereſt will be 
hereafter declared agrecably to the true intent and meaning of 


this agreement. And it is further declared that the orders 


given for the outfit of the ſhip are to be each i-parately paid, 
and that one is not bound for any goods or ſtores ordered or 
ſhipped by the other. And that the ſaid S. Pearce has free 
liberty to ſhip what goods are ſuitable for the voyage, over 
and above the ſhip and outfit, leaving room clearly tor thoſe 
ordered by Robertſen and Hutchinſon and M. N; and it is to 


be underſtood that the ſhip is made over in truſt for the ge- 


neral concern.” In May, 1787, the plaintiff by the orders 
of Pearce, ſupplied copper to ſheath and repair the ſhip Tri- 
amph, to the amount of 4821. In Auguſt, 1787, the planitiff 


dy the orders of Pearce delivered copper on board the ſaid 


ſhip to the amount of 938. 3s. 3d. which formed part of 
the cargo thereof. In October, 1787, the ſaid ſhip failed from 
London for Oſtend, and proceeded from thence to the Eait 
Indies with the goods fo furniſhed by the plaintiff and other 
goods on hoard. In January, 1788, Pearce became a bank- 
rupt, and Saville proved his debt under the commiſſion againſt 
bim; and in February, 1788, William Robertſon allo became a 
bankrupt. On the trial Mr. Kaye, the plaintiff's attorney, 
and who was ſolicitor to Pearce's atlignees, ſwore that the 
defendant Robertſen told him that in September, 1789, there had 
been an agreement between him (Reobertſen) and Pearce's 
aſſignees, that he ſhould go down to the coaſt to wait the 
ſhip's return from India; on her arrival he was to ſend word 


to the aſſignees, one of whom was to accompany him in the 


ſhip to Oſtend, and there the ſkip and cargo were to be ſold 
for the parties intereſted ; that when the ſhip arrived, which 
was in July, 1789, he (Robertſon) went on board, and, without 
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ſending advice to Pearce's aſſignees, carried her to Oſtend, and 
fold her for his own and Hutchinſon's benefit; that his reaſon for 
not keeping his engagement with Pearce's aſſignees was, that 
he and his partner were Jiable to pay the whole debts for ſhip 
and cargo, and therefore he had poſſe ſſed himſelf of the whole 
to anſwer thoſe debts; and if there were a ſurplus he would 
account to Pearce's aſſignees for a proportion of it. On the 
20th October, 1789, the defendants accepted two bills of ex- 
change of that date for the amount of the copper ſupplied by 
the plaintiff, drawn by the plaintiff payable two months after 
date, nd ſtated to be for value delivered in copper to Melts, 
S. Pearce and Co. In January, 1790, before either of the bills 
was paid the defendants became bankrupts. This caſe was twice 
argued It was admitted, that the plaintiff was entitled to reco- 
ver for the copper for ſneathing. At was argued for the plaintiff, 
1ſt. That the defendants were liable for the reſt of the goods, 
as partners, on the conſtruction of the articles, coupled with 
their ſubſequent acknowledgement, and their acceptance of 
the bills of exchange, drawn for the very goods ; and theſe caſes 
were cited, Abbott v. Smith, 2 Bl. Rep. ga), ante, vol. I. p. 3; 
Blixom v. Pell, cited in 2 Bl. Rep. goq, in the caſe of Grace v. 
Smith, ante, p. 611 (4); Hearev. Danves, Daugl. 37 1, 3dedition, 
ante, p. 6c; and Cope v. Eyre, H. Bl. Rep. 39. ante, vol. I. p. 
551. But2dly, If the plaintiff could not recover in an action for 
goods ſold and delivered, that the defendants were liable on their 
acceptance of the bills; and that the Lord Chancellor intended 
by the ſecond order to give the plaintiff an opportunity of re- 
covering either in the one form or the other. Theſe points 
were reſiſted by the counſel for the defendants ; the firſt on 
this grund, that the defendants were not partners at the 


time when the contract was made; and that, though their 
ſubſe quent ts might explain the original contract, if it were 
doubtful at the time, they could not alter the original con- 


tract againſt the intention of the parties, as expreſſed in the 


articles. On the ſecond head, it was ſaid that the meaning 


of the order was only to permit the bills to be given in evi- 
dence to explain the intention of the parties on the whole 
tranſaction. but not to make the bills the foundation oi the 
action, which was expreſsly ordered to be brought to recover 
the value of the copper. Id. KExNYON, C. J.— Some of the 
points made at the bar admit of. no doubt. It is clear that, 
if all theſe parties had been partners at the time when theſe 
goods were, furniſhed, though that circumſtance were not 
known to the plaintiff, they would all have been liable for 
the value of the goods. It is equaliy clear that fuch an acti- 
on might be maintained againſt the dormant partners alone, 
unleſs they plcaded in abatement. Nor can any doubt be en- 


tertained but that, if this had been an action on the bills of 


exchange, the plaintiff might have recovered : there was a 
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conſideration for them; and being in writing, the ſtatute of 
frauds would have been ſatisfied, though they were promiſes 
to pay the debt of another perſon. But the difficulty ariſes 
from the form of this action, which is for goods ſold and dcli- 
vered; for how can any act, which paſſed ſubſequent to the 
delivery of the goods, have any retruſpect ſo as to alter 
the nature of the contract, which was not doubtful. It might 


have been evidence to explain it to be a partnerihip contract, 


if the contrary had not expreſsly appeared. The facts of the 
caſe are ſhortly theſe : Several perſons who had no general 
partner{Kip, nor any connection with each other in trade, 
formed an adventure to the Eaſt Indies. The outfit of the 
veſtel was a joint concern of all the partners; and that deli- 
vers the caſe from one conſideration, namely, the parcel of 
copper for ſheathing the ſhip; which is admitted to be a part- 
nerſhip concern. But beyond that no partnerſhip appears be- 
tween the parties till all the parcels of the cargo vere deli- 
vered on board; and that made it a combined adventure be- 
tween all the parties. It was very properly aſizcd, in the 
argument, If they were partners when the cargo was deliver- 
ed, what ſhare had Pearce? by the articles he was not to 
bring in any definite aliquot part of the cargo; but the agroe- 
ment only was that he ſhould ſhare in proportion to the part 


be ſhould bring in; it was optional in him whether or not he 


would bring in any goods; and by another part of the agree- 
ment, if he were under any difficulty in bringing in the mo- 
ney, the others were to lend him credit. It is true that it 


was to be determined by a majority of thoſe concerned in the. 


adventure whether the goods, which were to be ſent to mar- 
ket, were or were not proper; and fo far they all looked 2 
each other's acts: but each of them was to bring in his ſhare 
only: and this caſe is notdiſtinguiſhable from that put at this bar, 
where ſeveral perſons were to contribute their ſeparate grez# 
of money, and they applied to different ſcriveners to procure 
it; they could not all be liable for the capital which each 
ſhould borrow. At the time when this copper was furniſhed, 
Pearce ſtood in no relation whatever to the other perſons, but 
he alone bought the copper in his own name, without carry- 
ing to market the name of any other perion but his own. 
Suppoſe the plaintiff had brought an action for this copper 
the inſtant it was delivered on board; againſt whom muſt 
the action have been brought? Pearce only; for he alone was 
anſwerable at that time. How then can it be ſaid that theſe 
goods, which were ſold to Pearce only, and on his ſole credit 
and account, were ſold and delivered on the partnerſhip ac- 
count. Afterwards indeed theſe defendants were to gain or loſe 
by the joint cargo; when the other goods were brought in, the 
partnerſhip aroſe ; but each was to bring in his own particular 
ſtock. But in this caſe the queſtion ſtops ſhort of affecting 


tie defendants ; and it does not appear how the plaintiff can 
: have 
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have a right to call on the defendants, as partners, for the 
value of theſe goods, on a ſuppoſed contract, when the rea! 
contract between the buyer and ſeller was conſummated he- 
fore the joint riſk began. Suppoſe ſeveral perſons agreed 
to open a banker's ſhop, and it was agreed that each partner 
ſhould bring into the houſe a certain ſum of money as his 
ſhare; it could not be contended that, if one of them were to 
borrow money for his thare, all the others would be liable for it. 
The great queſtion, however, ſtill is, Whether, under all the 
circumſtances of the caſe, all theſe parties are anſwerable? J 
think they are; but they can only be adjudged to be reſponſible 


in another form of action, and not in this, which is an action 


ſor goods ſold and delivered. If the action had been brought 
upon the bills, I think they would have been liable.— Asu- 


Host, J. Ihis cafe comes before us much entangled in the 


form of it: but, at preſent, the inclination of my opinion is, 
that even in this form of action for goods fold and delivere., 


the plaintiff may recover. I admit, that evidence ſubſequent 


to the contract cannot vary the nature of the contract, but it 
may explain the intention of the parties to the original con- 
tract. If the ordering the goods by Pearce were the only evi- 
dence in this caſe, he alone would be anſwerable for the pay- 
ment of them: but, when he beſpoke them, it is clear that he 
did it with a view to a partnerſhip tranſaction; and that this 
was a joint concern was ſhortly afterwards explained by the 
memorandum of ſuly, 1787, which is indorſed on the articles; 
both of which muſt be taken into conſideration together, in 
order to ſee the nature of the contract. The fourth, fifth, 
and fifteenth, articles are ſtrong, to ſhew that this was a part- 
nerſhip concern. By the fourth, Pearce was to be at liberty 
to ſhip, on the joint account, as many goods as he chole, pro- 
vided they were. ſuch as the majority of thoſe concerned ſho1:!d 
approve. Now, if this were not intended to be a partner{i1'p 
account, the reſt of thoſe concerned in the adventure could 
have no intereſt or concern in the goods ſhipped by him: but 
if they were all to ſhare in the profit and loſs of the whole ad- 
venture, then there was good reafon why they ſhould have an 
opportunity of approving of thoſe goods. The fifth article 
ſhews this {till more ſtrongly ; it is, that the 37 50l. &c. and 
ſuch amount of goods as Pearce may ſhip on the joint account 
as above mentioned, ſhall be conſidered as Pearce's ſhare or 
capital in the jaid joint undertaking; and that he ſhall be en- 
titled to receive the profit, or bear the loſs, in proportion, &c- 
on the joint concern. Now a partnerſhip is a joint undertak- 
ing to ſhare in the profit and loſs; but ſuch was this under- 
taking: it was not only a joint concern in the ſhip, but alſo in 
the cargo. The fifteenth article alſo is material; which di- 
rects that, previous to the ſhip's failing, books ſhall be kept 
in which each party intereſted ſhall be therein credited, _—_ 
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the amount of his reſpective accounts; and that the books 


hall be ſigned by the parties, which ſhall be a voucher for 
aſcertaining the ſhares hereafter in profit and lofs, Now, that 


clearly evinces what was the original intention of the parties. 
It is true, that when the contract was made the goods were 
not furniſhed on the joint credit of Pearce and the defendants, 
but of Pearce alone: but that is the caſe with dormant part- 
ners, and there the party furmſhing the goods may reſort to all 
thoſe who are entitled to ſhare in the profits, For though, in 
ſach cafe, the dormant partners may not be known at the time 
of the contract, yet, when that fact is aſcertained, the creditor 
has a right to avail himſelf of that evidence. Ihe evidence 
of Kaye likewiſe is important ; for he proved an acknowledg- 
ment by one of the defendants, that they were liable to pay the 
whole debt for the ſhip and cargo. This ſhews, that they 
conſidered themſelves as partners in the original tranſaction. 
And, though ſubſequent evidence will not make a new con- 
tract, it may explain what that contract was. However, if 
this opinion be not well founded, the plaintiff would be entitled 


to recover on the bills of exchange. -BULLER, J. The only 


difference of opinion between my Lord Chief Juſtice and my- 
{elf ariſes on the laſt order of the Court of Chancery; but 
that order, I think, will be beſt explained hereafter by that 
Court. If this be conſidered purely as an action for goods 
jold and delivered, brought adverſely in a court of law, and 


unconnected with the proceedings in the court of equity, I 


entirely agree with my lord that the plaintiff cannot recover 


againſt theſe defendants the amount of Pearce's ſhare of the 


cargo. To make this caſe clear, ſuppoſe theſe defendants and 
Pearce had agreed to be concerned in a joint adventure, in 
which they were to be intereſted according to the proportion 
which each furniſhed, and that each were to bring in goods to 
the amount of gool.; and ſuppoſe the two defendants had paid 
tor their ſhares, and Pearce had not, and that the defendants 
were alſo to be liable with Pearce for his ſhare, in that caſe 
they would be liable for gool. each more than Pearce, and 
would not be entitled according to the proportion which each 
brought in. In the argument, an attempt was made to diſ- 
tinguiſh between the time of the contract and the time of the 
delivery: it is certainly true, that if one partner order goods 
himſelf, without diſcloſing the names of the other partners, and 
the goods be afterwards delivered to them all, they are all li- 
able, becauſe the delivery and the ſale are conſidered as form- 
ing one entire contract, and the delivery is ſuppoſed to be ac- 
cording to the ſale. In ſuch a caſe, the one partner who buys 
the goods, does not contract for himſelf, but on account of the 
partnerſhip. In that way of conſidering the queſtion, upon 
he firſt order of the Court of Chancery, I think the plaintiff 
could not recover againſt theſe defendants for the amount of 


the goods ſent in Auguſt, as Pearce's inare, in an action at 
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common law for goods ſold and delivered; becauſe the goods 
were neither ſold nor delivered to the partnerſhip. - But that 
would be to diſpoſe of the caſe according to the mere form of 
the action. But, according to my conſtruction of the ſecond 
order, we are not to conſider the queſtion in that light; for it 
is ordered that the plaintiff may give the bills in evidence, 
without prejudice to the form of the action; and, therefore, I 
think, that this caſe is to be conſidered on the broad ground of 
ſubſtantial juſtice. This lets in the other queſtion, Whether, 
if the action had been brought on the bills, the plaintiff would 
not be entitled to recover? And that he would, I think, no 
doubt can be entertained; for the bills of exchange were given 
for a good conſideration. The defendants took poſſeſſion of 
the cargo, declared themſelves liable for the amount, and ac- 
cepted bills expreſsly drawn for the value of the cargo; aid 
therefore, upon thoſe bills, the plaintiff might unqueſtionably 
recover. Conſidering this as an action brought under the di- 
rection of the Court of Chancery, I think it is our duty to 
ſtate the law upon the whole of the caſe —GRosE, J. deli- 
vered his opinion in ſubſtance to the ſame effect as Lord 
Kenyon. — Lord KENVON, Ch. J. then ſaid, he hoped it 
would be remembered, when this caſe was returned into 
Chancery, that this Court were unanimouſly of opinion that, 
on the whole juſtice of the cafe, the plaintiff was entitled to 
recover. | | 
Myers et. al. v. A promiſe in writing, directed to A., B. and C., a houſe in 
Edge, Fa. Ter. trade, to pay for goods to be furniſhed to another, cannot be 
37 Geo. 3. PR. enforced in an action by B. and C. to recover the value of 
7 Ter. Rep. 254. ; * " value ot 
goods furniſhed after A. had withdrawn from the partnerſhip. 
— The declaration ſtated that, in conſideration that the plain- 
tiffs would fell to one T. Duxbury a quantity of cotton twiſt, 
the defendant undertook to pay as much as it ſhould be worth, 
if T. Duxbury did not when thereunto requeſted; that the 
plaintiffs accordingly fold and delivered to 7. Duxbury a cer- 
tain quantity, but the defendant refufed pay, &c.; to which 
the defendant pleaded the general iſſue. At the trial, the plain- 
tiffs, to take the caſe out of the ſtatute of frauds, gave in evi- 
dence the following letter, written by the defendant, dated 
January 15th, 1794: © To Meflrs. Myers, Fielden, Ainſauortl, 
| | „ and Co. If you pleaſe, you may let the bearer, Thomas 
Bs | « Duxbury, have {ix bunches of twiſt more than I told you, and 
« ] will be anſwerable for them as before; and, after this, I 
« will be anſwcrable for one pack and no more ; ſo when he 
« pays you for the fe half pack, you may let him have an- 
« other, and fo on till I tell you to the contrary; and you may 
c make the invoice to us both,” &c. At the time when this 
engagement was entered into, Ainſworth was a partner in the 
ſame houſe with the plaintiffs, and continued fo till M ay, 17953 
during which time many parcels of goods were delivered to 
Duxbury, which were all paid for by him, who was debited 
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for them in the plaintiffs? books. The goods in queſtion 
were furniſhed to Duxbury by the plaintiffs alone after Ain. 
worth had retired from the partnerſhip, and Duxbury having 
failed to pay for them, they demanded payment of the defen- 
dant, who ſaid it ſhould be ſettled, and requeſted time; but 
afterwards refuſing to pay, this action was brought. IT was 
OBJECTED on the part of the defendant that the action could 
not be maintained by the preſent plaintiffs, becauſe Ainſworth, 
with whom alſo the contract was made, was not joined with 
them, and he not being a partner at the time when the goods 
were furniſhed. Noce, J. over-ruled the objection, conſider- 
ing the ſecurity as having been given to the houſe and not to 
the individuals ; and the jury found a verdict for the plain- 
tiſts. A rule was granted in this term calling on the plain- 
tiffs to ſhew cauſe why the verdict ſhould not be ſet aſide, and 


a nonſuit entered. - PER CURIAM: Wright v. Ruſſel, 3 Wils. | 
532. ante, vol. I. p. 334. is law. This is not a contract made 


with a corporation; it is made with a partnerſhip conſiſting 
of a certain number of individuals: and when one of the 
partners left the buſineſs, it put an end to this engagement. 


If the plaintiffs had intended to furniſh goods to Duxbury af- - 
ter this alteration in the partnerſhip, they ſhould have required 


2 new undertaking. 


One partner cannot bind the other partners by deed. —This Harrifon +. 


643 


, Jackſon, Sykes 
was an action of covenant upon an agreement of three parts TR 


ſtated in the declaration to have been made on the roth off, Jer. 
July, 1794, between the defendants, deſcribing them as mer-,, 


Geo. 3. B. R. 


chants and partners of the firſt part, V. and J. Harriſon of? Ter. Rep. 207. 


the ſecond part, and the plaintiff of the third part, of one part 
of which ſaid agreement, as being ſealed with the ſeal of the 
laid . Sykes for himſelf and the other two defendants, the 
plaintiff made a profert in court. The declaration then ſtated 
the agreement and covenant of the defendants, the ſubject- 
matter of which agreement and covenant appeared on the 
agreement to be a partnerſhip tranſaction on the part of the 
defendants, and to have been entered into on a full and valu- 
able conſideration received by them as partners. The decla- 
ration then ſtated the breach of covenant, whereby the plain- 
tiff had ſuſtained damage to the amount found by the jury. 
To this declaration the defendants pleaded that the agreement 
was not the deed of the defendants. Iſſue being joined, the 
cauſe was tried, and the jury found a verdict for the plain- 
tiff, ſubject to the opinion of this Court on the follow- 


ing caſe, The defendanis were partners. The agreement 


ſtated in the declaration was produced ; and the ſubſcribing 
witneſs proved that it was executed in his preſence by the de- 
fendant Sykes in the following form :—« For 7ackſon, Self, 
and Ruſbforth; M. Sykes: but neither Fackſon or Ruſbforth 
was preſent at the execution. THE QUESTION for the 
opinion of the Court was, Whether ſuch execution of the 
agreement by the defendant Sykes was binding on the other 
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defendants Fackſ9n and Ruſhforthꝰ PER CURIAM. The law 
of merchants is part of the law of the land; and in mercantile 
tranſactions, in drawing and accepting bills of exchange, it 
never was doubted but that one partner might bind the reſt. 
But the power of binding each other by deed is now for the 
firſt time inſiſted on. It was alſo ſaid that, if this part- 
nerſhip were conſtituted by writing under ſeal, that gave 
authority to each to bind the others by deed: but that confe- 
quence we deny as poſitively as the former; for a general 
partnerſhip agreement, though under ſeal, does not authorize 
the partners to execute deeds for each other, unleſs a particu- 
lar power be given for that purpoſe. This would be a 1noſt 
alarming doctrine to hold out to the mercantile world; if 
one partner could bind the others by ſuch a deed as the pre- 
ſent, it would' extend to the caſe of mortyages, and would 
enable a partner to give to a favourite creditor a real lien on 
the eſtates of the other partners. Poſtea to the defendants, 
Ball u. Dun- But if one partner execute a deed for himſelf and his part- 
* al. ner, ” the authority of his partner and in his preſence, it is 
. 585 3 f Na. good execution, though only ſealed once. This was an ac- 
4 Ter. Reh. 31 3. tion on a bill of fale; and the declaration ſtated that by a cer- 
tain bill of ſale made by the defendants, ſealed with the ſeal of 
one of them for and on behalf of himſelf and the other, and by 
the authority of the other, &c. Pica, Non ef? factum. At 
the trial it was proved, that one of the defendants, in the pro- 
fence of the other, and by his authority, executed the inſirument 
for them both, they being partners in this tranſaction; but there 
was but one ſeal, and it did not appear that he had put the 
ſeal twice upon the wax. It was objected on the part of the 
defendants, that the inſtrument was not properly executed, 
for that they (not being a corporation) could not have a com- 
mon ſeal ; that the execution by one could not operate as an 
execution by both, even though they both conſented; and that 
the authority given by one to the other to execute a deed 
thould itſelf have been conferred by deed. The judge over- 
ruled the objection, and the plaintiff obtained a verdict, which 
it was now moved to ſet aſide. But The Court were clearly 
of opinion that there was no ground for the objection ; that 
no particular mode of delivery was neceſſary, for that it was 
ſuthcient if the party, executing a deed, treated it as his own. 
And they relied principally on this deed having been exe- 
cuted by one defendant for himſelf and the other in the pre- 
ſence of that other. — Rule diſcharged. 
Kilgour a, Fin- On the diflolution of a partnerſhip between A., B. and C. 
lyton,Galbreath, 3 Rr . 
and Harper, © power given to A. to receive all debts owing to, and to pay 
Hil. Tec. thoſe owing from the late partnerſhip, does not authoriz? him 
29 Geo. 3. C. B. to indorſe a bill of exchange in the name of the partnerſbib, 
Min BG 155-though drawn by him in that name, and accepted by a debtor 


of the partnerſhip, after the diffolution : ſo that the indorſee 


eannit maintain an action on. the bill againſt A., C. and B. as 
partners. 
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partners. Neither can ſuch indorſee maintain an ation again 
them for money paid to the uſe of the partnerſhip, though in 
point of fact the money raiſed by diſcounting a note which he 
had given (in diſcounting the bill), be applied by A. to the 
payment of a debt due from the partnerſhip.—Indorſee againit 
the oſtenſible indorſers, who alſo appeared to be the drawers 
of a bill of exchange. Money paid, money had and received, 
account ſtated. Verdict for the Plaintiff. The circumſtances 
of this caſe were as follow : The plaintiff was a warehouſe- 
man and factor, the defendants were alſo warehouſemen and 
factors in partnerſhip from Midſummer, 1785, to the 28th of 
July. 1787, when the partnerſhip was diſſolved, and notice of 
the diſſolution given in the Gazette as under: * Notice 1s 
hereby given, that the copartnerſhip between Thomas Fin- 
hen, Thomas Galbreath, and Henry William Harper, of 


« Bow Church-yard, warehouſemen, under the firm of Fin- 


« Jyſan, Galbreath, and Harper, and alſo at Glaſgow under 
the firm of Henry William Harper and company, was by 
mutual conſent diflolved this day: all demands upon the 
« above firm will be paid by Thomas Finlyſon of Bow Church- 


yard, who is impowwered to receive and diſcharge all debts due 


« t9 the ſaid copartnerſbip. At the time of the above diſſo- 
lution one Scott was indebted to the partnerſhip in 7581. 
and the partnerſhip indebted to Sterling, Douglas, and Co. in 
8g9ol. On the 21ſt of September, 1787, Finhyſan drew the 
bill in queſtion in the name of the late partnerſhip on Scott, 


payable on the 23d of November following, for 3o4l. 28. 


which Scott accepted. On the gth of October Finhyſon in- 
dorſed it, in the name of the partnerſhip, to the plaintiff, who 
diſcounted it, by giving his own promiſſory note for 3o4l. 38. 
6d. payable on the 25th of November (the difference of 1s. 6d. 
being on account of the note being due two days later than 


the bill). This note of the plaintiff's was indorſed by Fin- 


lzſen to Sterling, Douglas, and Co. who diſcounted it, and re- 
ceived the money they had advanced by ſo diſcounting the note, 
back again from Finlz/on, in part of payment of the debt owing 
to them from the partnerſhip. When the note became due, the 
plaintiff paid it to Sterling, Douglas, and Co. Two days before 
Scott's bill became due, Finlyſontook it up, and gave in lieu of it, 
another bill to the plaintiff, accepted by Lee, Strachan, and Co. 
but did not take back Scott's bill. Afterwards Lee, Strachan, 
and Co's bill not being paid, and Finly/sn having become a bank- 
rupt, the plaintiff brought this action againſt all the partners 
on Scott's bill, which remained in his hands, and obtained a 
verdict, A rule being granted to ſhew cauſe why this ver- 
dict ſhould not be ſet aſide, and a new trial granted, and 
cauſe ſhewn.—PER CURIAM : Conſider the nature of this 
tranſaction : Finlyſon applies to Kilgour to diſcount the bill 
accepted by Scott, and in part of the diſcount takes a promiſ- 
ory note from him; Kilgour, before Scott's bill became due, 
manges it with Finlyſon for another, accepted by Lee, Strachan, 
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and Co. returns that and takes Scott's bill back again. Now 
all this was carried on, without any idea of the former part- 
ners being bound by it. On the 10th of October, long be- 
fore the Taintiff's note was due, the defendant applied to Ster. 
ling, Douglas, and Co. to diſcount it, who accordingly did 
diſcount it, but received the money back again in part of pay- 
ment of their debt owing from the partnerſhip. When this 
note became due, the plaintiff paid it to Sterling, Douglas, 
and Co. but at that time no debt was owing to them from 
the partnerſhip ; the payment therefore of the plaintiff, was 
not a payment to the uſe of the partnerſhip. Thoug“ the 
money raiſed by diſcounting his note before it was due, was 
in fact paid in diſcharge of a partnerſhip debt, yet he cannot 
follow the money through all the applications of it made by 
_ 5 | 

o aſſumpſit by ſeveral partners, the defendant may plead 
in bar the bankruptcy of one of them.—This was an action 
upon proiniſes, to which the defendant pleaded in bar the 
bankruptcy of A. G. Ecthardt, one of the plaintiffs, and an 
aſſignment under it of all his debts and effects for the benefit 
of his creditors. The plaintiffs replied that, before the bank- 


ruptcy of the ſaid H. G. Eckthardt, he with the other plaintiffs 


who were partners in trade by a deed of aſſignment, dated the 
11th of March, 1796, after reciting that they were indebted, 
and were unable to diſcharge their debts and carry on their 
trade, aſſigned to certain truſtees all their ſtock in trade, debts, 
and effects, for the benefit of all their creditors who ſhould 


execute the ſaid deed, with a power of attorney to the truſtees 


to ſue for and recover debts, &c. averring that the names of 
the plaintiffs were only uſed for and on behalf of the truſtees. 


and to enable them to receive the debt due from the defendant 


Y 
ui 
* 


to them under the ſaid deed of aſſignment. To this the de- 
fendant rejoined that the bankrupt at the time of executing 
the faid deed of aſſignment and his bankruptcy, was indebted 
to ſeveral perſons who did not execute that deed, that their 
debts are unpaid, and that they have ſought relief under the 


commiſſion of bankrupt iſſued againſt A. G. Eckhardt; where- 


fore the deed of aſſignment mentioned in the replication is 
void as to A. G. Eckhardt's ſhare in the partnerſhip debts 
and effects, and the deed of aſſignment made under the com- 
miſſion of bankrupt is in full force, &c. The plaintiffs de- 
murred generally to this rejoinder. It was argued in ſup- 
port of the demurrer. FIRST, That the plea itſelf cannot be 
ſupported. And for this were cited Fowler v. Down (1) and 
Mebb v. Fox (2), where it has holden that an uncertificated 
bankrupt might maintain trover for goods acquired by him 
after his bankruptcy, which ſhews that this action may be 
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ſupported by the four partners, notwithſtanding the bank- 
ruptcy of one of them (his affignees not interfering). Sk- 
cONDLY, That at all events the rejoinder gives no anſwer to 
the replication. It was ruled in Winch v. Keeley (1) that the 
aſſignor of a choſe in action, who is become a bankrupt, may 
ſue the debtor for the benefit of the affignee. THE Court 
ſaid there was nothing in either of the objections. That the 
caſes of Webb v. Fox, and Fowler v. Dunn proceeded on this 
ground, that an uncertificated bankrupt had a ſpecial property 
in the goods in his poſſeſſion ſubſequent to his bankruptcy, in 
reſpeCt of which he might maintain an action of trover. But 
that they could not govern the deciſion in the preſent caſe, 
which was an action on a contract, and that the bankrupt's 
right of ſuing to enforce that contract was veſted in his aſ- 
ſignees. That the plea was properly pleaded in bar, becauſe 
it ſhewed not merely that there were other perſons (namely, 
the aſſignees of the bankrupt partner) who ought to have 
ſued with the plaintiffs, but that one of the plaintiffs could not 
ſue at all. That the rejoinder alſo was good, for that an aſ- 
ſignment by deed by traders of all their effects, unleſs all their 
creditors concurred, was not only fraudulent and void as 
againſt thoſe creditors who did not concur, but was an act of 
bankruptcy. That whether the creditors who did not concur 
were joint or ſeparate creditors was immaterial ; for that the 
funds of the partners (bankrupts) were liable to all their 
creditors, firſt to the joint creditors, and afterwards the ali- 
quot parts to the ſeparate creditors of each. — Judgment for 
the defendant. 


Pauper. 


AS cannot proſecute in forma pauperis,Rex v. Clarke, 


without ſpecial cauſe. —It was moved to make a rule ab- 3 Ter. 


the Court (on being apprized that it was on behalf of a pro- 


ſecutor) denied to make the rule abſolute; as it was founded 


only on the common petition and affidavit uſually produced by 
DEFENDANTS in order to their obtaining ſuch a rule: for, 
they held that PROSECUTORS ought not to be admitted to 


proſecute in forma pauperis, unleſs ſome ſpecial ground be 


laid for the motion. 


Payment. 


4 SOLD goods to B., for which the latter was to pay by away 


* a bill at three months, B. gave A. a check on his 


« | ha B. R. 
ſolute (on a proper affidavit of ſervice), for admitting a proſe-; 2 1 


wo ; : 308. 
cutor of an indidtment to proſecute in forma pauperis. But 


bankers (who were alſo the bankers of 4.) requiring them to , l 8 BR. 
pay A. on demand, in a bill at three months; A. paid the Ter. Rep. 139. 


(1) Ante, vol. II. p. 102. 
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check into the bankers, and took no bill from them: but the 
amount was transferred in the banker's books from B. 's ac. 
count to A. s with the knowledge of both; the bankers failed 
before the check became due; and it was held that A. could 
not recover the value of the goods againſt B. On the trial of 
this cauſe, which was ae it for goods ſold and delivered, 
and to which the general iſſue was pleaded, the jury found a 
verdict for the defendant, ſubject to the opinion of this Court 
on the following caſe. The plaintiff and the defendant are both 
merchants reſident in Liverpool, the latter carrying on trade 
there under the firm of Richard and Matheiſon, Matheiſon 
having been his partner, but having died before the fale here. 
after mentioned. The defendant on the 16th of October, 
1792, agreed with the plaintiff to purchaſe of him a quantity 
of mahoyany, and to pay for the ſame in three months by bil}: 
at three months date ; and on the ſame day the plaintiff tent to 
the defendant a bill of parcels, as follows: “ Liverpool, 16th 
of October, 1792, Mellrs. Richard and Matheiſon bought oi 
Bolton, payable in three months by bills at three months 
ate, 138 logs mahogany per Lord Howe, 27,330 fect at 10d, 
1138]. 15s. od.” On the 20th of the ſame month the defen. 
dant purchaſed from the plaintiff a further quantity of maho- 
gany on the fame terms; and the plaintiff on that day ſent 
to the defendant a bill of parcels, like the former ; thoſe goods 
amounted to 11371. The two parcels of mahogany were 
delivered to the defendant, and amounted in value to 22721. 25. 
after making an abatement of 3l. 13s. for one damaged log. 


On the 7th of February, 1793, the defendant gave to ihe 


plaintiff a bill of exchange drawn by himſeif upon Smith and 
Co. bankers in London in favour of the plaintiff for 15 58ʃ. 
9s. at 70 days date, which was duly paid by Smith and 
Co. when it became due, and alſo the following check or 
order in writing ſigned by the defendant on Caldwe!! and Co., 
then his bankers in Liverpool for 5131. 13s.3 “ Meflrs. 
Caldwell and Co. Liverpool 7th February 1793. On de- 


mand pay the bearer Mr. Jah Ballon 9131. 138. in a bill. 


at 70 days 713). 138.“ The bill and check above mentioned, 
making together 22721. 28., were given to the plaintiff for 
the mahogany, and were drawn at 70 days, inſtead of 3 
months, to prevent a loſs of intereſt to the plaintiff, to 
whom they were not given fo ſoon as was itipulated by the 
original contracts for the purchaſes of the mahogany. Cala- 
abe and Co. were the bankers of the plaintiff as weil as of 


the defendant; both of whom kept duplicates of the bank 


books, containing their reſpective accounts current. Meſlrs. 
Forbes and Gregory, carrying on trade in London, under the 


firm of Burton Forbes and Gregory, were partners with 


Caldweil and Co. at Liverpool; and on the former the latter 
generally drew their bills. On the ſame 7th February the 
plaintiff paid the check in queſtion into the bank of Caliwell 
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ind Co., indorſed by him in blank, but did not take out 
a bill for it. Caldwell and Co. kept a diſtinct intereſt ac- 
count with all their cuſtomers, which as well as the principal 
account was ſettled four times in the year, viz. the laſt day of 
February, the laſt day of May, the laſt day of Auguſt, and 
the laſt day of November. Caldwell and Co. on the ſame 
day that the check was paid in by the plaintiff credited his 
account with the amount thereof, and on the next ſettlement 
day, viz. the 28th of February, they debited him with in- 
tereſt thereon for 49 days, being the time between the laſt 
ſettlement day after the check was ſo paid in and the 70 
days; and they alſo at thoſe times debited the defendant's ac- 
counts with the amount of the check, and credited him with 
intereſt thereon for the 49 days. The 70 days, at which 
date the check was drawn, expired on the 21ſt of April, 
1793; before which day both Forbes and Gregory and Cald- 
ell and Co. became bankrupts; viz. Forbes and Gregory 
on the 16th, and Caldwell and Co. on the 18th of the pre- 
ceding month of March. The check fo indorſed was in the 
hands of Caldwell and Co. at the time of the failure, and is 
now in the poſſeſſion of their aſſignees. Both the plaintiff 
and the defendant were, at the time when the check, was 
drawn, and now are, very large creditors of Caldwell and Co. 
beyond the amount of the ſum demanded in this action. The 
vlaintiff, under the circumſtances above ſtated, claims to re- 
cover from the defendant the ſum of 7131. 13s. the amount 
of the check in queſtion. PER Curram :— This appears to 
be a very clear caſe, when all its circumſtances are con- 
ſidered. The ground of our deciſion is not that a fimple 
contract debt may be extinguiſhed by the agreement of 
other perfons to pay that debt: but the plaintiff was to be 


paid by a bill; and if he had received a good bill, there 


would have been an end of this demand. Inſtead, however, 
of taking bills from his bankers, he agreed to leave the check 
with them; and conſidering what paſſed afterwards, it is as 
if the plaintiff had diſcounted the check with them, and then 
depoſited the money with Caldwell and Co. as his bankers. 
From that moment it muſt be conſidered as the money of the 
plaintiff ia the hands of his bankers. The defendant's books, 
v. hich were debited for the payment of this money at the ſime 
time, alſo ſhew that this was the tranſaction between the 
parties. —Poſtea to the defendant. 


Pan Broker. 


Pawn- Broker has no lien on plate after the death of Hoare ct. at 
a tenant for life, who pawned it with him, as againſt a. Parker, 


* g | . e 
me — . ; ? 
remainder-man, although the pawnee had no notice of the 28 Geo. 3. B R. 


tettlement, This was trover for plate by the plaintiffs, who, Ter. 2p. 376, 
claimed under a remainder-man, agaiaft the defendant, to 
| | x - Whom 
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Pawn-Broker. 


whom it was pawned by the tenant for life. Admiral Ste. 
art by will gave his plate to truſtees for the uſe of his wife 
durante viduitate, requiring her to ſign an inventory, which 
ſhe did at the time the plate was delivered into her poſſeſſion, 
She afterwards pawned it with the defendant for a valuable 
conſideration, who had no notice of the. ſettlement ; and be. 
fore the commencement of this action ſhe died. Per Curian : 
This point (1) is clearly eſtabliſhed, and the law muſt remain 
as it is till the legiſlature think fit to provide, that the poſſeſ. 
ſion of ſuch chattels ſhall be a proof of ownerſhip. Poltea 
to the plaintiffs. 


The King v. 
Edward Avlett, 


Perjury. 


Mic. Ter. „ againſt the defendant was founded, and that a warrant there- 


26 Geo, 3.B.R. 


x Ter. K. 65, Ol Was di ected to Matthew Lenard to arreſt him, &c.) ſtated, 

« That in Trinity Term, in the 24th year aforeſaid, a certain 
cauſe was depending in Chancery, in which Roger Moore 
and Jane his wife were plaintiffs, and the ſaid Edward H- 
lett and others were defendants ; and that ſuch proceedings 
were thereupon had, that afterwards, to wit, on the 4th of 


cc 
44 
( 
ct 
cc 


« 


Lag 


cc 
cc 
cc 
40 
cc 
cc 
cc 
cc 
40 
cc 
o 
cc 
cc 
cc 
cc 
c 
cc 
cc 
cc 
cc 
cc 
( 
cc 


a 


Pl 


Auguſt in the 24th year aforeſaid, at Lincoln's-Inn, in the 
county of Middleſex, in a certain hall there, called Lin- 
coln's-Inn-hall, the ſaid cauſe came on to be heard before 
Edward Lord Thurlow, &c. then being Lord High Chancellor 
of Great Britain. That the ſaid cauſe was then and there 
heard before the ſaid Lord Thurlow. That the ſaid Edward 


Aylett, then being one of the ſolicitors of the ſaid Court ot 


Chancery, attended the hearing of the ſaid cauſe as ſolicitor 
for himſelf and one of the ſaid defendants in the ſaid cauſe, 
&c, That after the hearing of the ſaid cauſe, and before 


the return of the ſaid writ, to wit, on the ſaid 4th day of 


Auguſt in the 24th year aforeſaid, the ſaid M. Lenard by 
virtue of the writ and warrant aforeſaid, at the pariſh of 
St. Martin in the Fields, in the county aforeſaid, did duly 
take and arreſt the ſaid E. Aylett and had and detained the 
ſaid E. Aylett in cuſtody by virtue of the writ and warrant 
aforeſaid. That after the ſaid E. Aylett was ſo in the cuſtody 
of the ſaid M. Lenard, to wit, on the ſaid 4th day of Au- 
gu/t, in the 24th year aforeſaid, @ certain complaint was 
made for and on the behalf of the ſaid E. Aylett to the (aid 
Lord 7hurlow, then being in the ſaid Court of Chancery, 
then held at Lincoln's-Inn-hall aforeſaid, that he the ſaid 
E. Aylett was fo taken and arreſted by the ſaid H. Le- 
nard on his the ſaid E. Aylett's way from the ſaid hall call- 
ed Lincoln's-Inn-hall, after the ſaid cauſe was heard as 


(a) Vide 1 Vern, 407. 2 Fern. 691. Harlop v. Heare, 3 Ath. 44. Cadi- 


gan v. Kennet, Cywwp. 432. ante, vol. III. p. 624. and Parker v. Pa- 


trick, ante, vol. I. p. 156. 


HE indictment (after ſtating the proceedings in the 
Court of King's Bench, on which an attachment 


aforeſaid, 
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« aforeſaid, to his the ſaid E. Aylett's own houſe ſituate in the 
« nariſh of St. Martin in the Fields aforeſaid in the ſaid coun- 
« ty of Middleſex. That afterwards, to wit, on the ſaid 4th 
« day of Auguſt in the 24th year aforeſaid, the ſaid E. Aylett 
« did appear in his proper perſon before the ſaid Lord Thur- 
„eib, then being in the ſaid Court of Chancery, then held 
« at Lincoln's-Inn-hall, in the cuſtody of the ſaid NH. Le- 


« nard, to be examined touching the ſaid complaint then and 


© there to be heard. That it then and there became and was 


« a-material queſtion on the hearing of the ſaid complaint be- 


fore the ſaid Lord Thurlow, whether the ſaid E. Aylett was 
« taken and arreſted by the ſaid M. Lenard as aforeſaid, on 
„ his the ſaid E. Aylett's way from Lincoln's-Inn aforeſaid, 
after the ſaid cauſe was heard aforeſaid, to his the ſaid E. 
« Aylett's own houſe, ſituated in the Haymarket, in the pa- 
& riſh of St. Martin in the Fields, in the county aforeſaid? 
« That the ſaid E. Aylett, at and upon the hearing of the ſaid 
« plaint, to wit, on the 4th day of Auguſt, in the 24th year 


« aforeſaid, at Lincoln's-Inn aforeſaid, in the county afore- 


„ ſaid, in Lincoln's-Inn-hall, in the court of Chancery, 
© then and there held before the ſaid Lord Thurlw, was duly 
« {worn and took his corporal oath to ſpeak the truth of and 


concerning the ſaid complaint (he the ſaid Lord Thur- 


jo then and there having ſufficient and competent power 
and authority to adminiſter an oath to the ſaid E. Aplett in 
that behalf); that the ſaid E. Aylett being fo ſworn as afore- 
“ ſaid, to cauſe and procure himſelf the {aid E. Aylett to be 
« diſcharged from and out of the cuſtody of the ſaid MH. Le- 


© zard, on the ſaid 4th day of Auguſt in the 24th year afore- 


„ taid, in Lincoln's-Inn-hall aforeſaid, at and upon the ſaid 
* hearing of the ſaid complaint, upon his oath aforeſaid, befure 
« the faid Lord Thurlow, ſo then and there having ſufficient 
and competent power and authority to hear the ſaid com- 
« plaint, and to adminiſter an oath to the ſaid E. Aylett in 
„that behalf as aforeſaid, falſely did ſay, depoſe, and ſwear, 
of and concerning the ſaid complaint, to the effect follow- 
© ing, to wit, that he the ſaid E. Aylett had not been at home 
* after attending the cauſe (meaning that on the ſaid 4th day 
Hof Auguſt in the 24th year aforeſaid, he the ſaid E. Aylett 
had not been at his ſaid houſe, ſituate in the Haymarket 
& aforeſaid, in the ſaid pariſh of St. Martin in the Fields, in 
the ſaid county of Middleſex, after attending the hearing of 
the ſaid cauſe in the ſaid Court, before he the ſaid E. A- 


ett was arreſted and taken by the ſaid M. Lenard as afore- 


aid); and that he the ſaid E. Aylett was arreſted upon the ſteps 
Hof his own door on his way home from attending the Court 
in the ſaid cauſe, and before he had been within the door 
of his houſe (meaning that on the ſaid 4th day of Auguſt 
in the 24th year aforeſaid, he the ſaid E. Aylett was arreſt- 
* ed and taken by the ſaid M. Lenard as aforeſaid, 2 
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cc ſt:ps of the outer door of the ſaid houſe of him the ſaid E. 
«© Aylett on his the ſaid E. Aylett's way home to his ſaid liouſe 
« from attending the ſaid Court on the ſaid 87 of the ſaid 


« cauſe in the ſaid court, and before he the ſaid 


Aylett had 


« been within the ſaid door of his ſaid houſe); whereas in 


& truth and in fact on the ſaid 4th day of Auguſt in the 24th 
& year aforeſaid, he the ſaid E. Aylett had been at his faid 
« houſe, after attending the hearing of the ſaid cauſe in the 
« ſaid court, before he the ſaid E. Aylett was fo arreſted and 
taken by che ſaid A. Lenard as aforeſaid ; and whereas in 
cc truth and in fact on the ſaid 4th day of Auguſt in the 24th 
« year aforeſaid, he the ſaid E. Aylett was not arreſtcd and 


taken by the ſaid M. Lenard as aforeſaid upon the ſteps of 


ce the faid outer door of the ſaid houſe of the ſaid E. Alert, 
« on his the ſaid E. Aylett's way home to his ſaid houſe, from 
« attending the ſaid Court on the hearing of the ſaid cauſe, 
« ard before he the faid E. Aylett had been within the ſaid 
«+ door of his ſaid houſe. That the faid E. Aylett on the faid 
« 4th day of Aupuſt, &c. in Lincoln's-[nn-hall aforeſaid at 
« and un the ſaid bearing of the ſaid complaint, upon his 


& oath aforeſaid, before, &c. in munner and form aforeſaid, did 


« commit wilful and corrupt perjury, &c.” After convicti- 
on, the defendant moved in arreſt of judgment, and fix object. 
ons were taken by the counſel for the defendant in point of law 
to the indictment. iſt, That the indictment ſtates this perjury 
to have been committed at and upon the hearing of the ſaid com- 


plaint, without averring in direct and poſitive terms that the 


complaint was heard, ſo that it is by inference only the Court can 
collect that the complaint was heard. And further (as a ſecond 
part of the ſame objection), it only ſtates, on the hearing of 
the ſaid complaint, upon his oath aforeſaid, before the Lord 
« Chancellor,” by which it appears that the ſaid Lord Chancellor 
had adminiſtered the oath, but not that he had heard the com- 


plaint. As the words “ before the Lord Chancellor?” refer 


« to theſe immediately preceding, upon his oath aforeſaid,” 
and not to “ the hearing of the ſaid complaint,“ it cannot be 
collected even by inference that the perjury was committed 
before the Lord Chancellor on hearing the complaint. YVaux's 
caſe, 4 C. 44. 5 Co. 120, 2. Long's caſe. 2dly, It adds, by 
way of innuendo, to the defendant's oath, “ his houſe ſituate 
in the Haymarket, in St. Martin in the Fields” without 
ſtating by any averment, recital, or introductory matter, that 
he had a houſe in the Haymarket, or evcn admitting him to 
have ſuch a houſe, that hrs oath was of and concerning the ſuid 


_houyfe fo ſituated. As it is the buſineſs of an innuendo to ex- 


plain, but not to extend, the ſenſe, this innuendo is void, be- 
cauſe there is nothing antecedent to which it can be referred. 
Rex v. Alderton, Sayer 280. Rex v. Matthews, g St. Tr. 


682. K. v. Horne, Cow. 072. ante, 115. 4 Co. 17. 3dly (Which 


objection goes to the firlt aſſignment of perjury), when- 
= ever 


Perfury. 


ever perjury is aſſigned, it muſt be 5 ſalſification of the de- 
tendant's oath. His oath is, “that he was arreſted before he 
« had been within his own houſe :** to contradict this, the aſ- 
ſignment ſtates, © that he had been at his houſe,” which is con- 
ſiſtent; for he might have been on the ſteps of his houſe. Athly 
(Which objection goes to the ſecond aſſignment of perjury), 
The defendant ſwore that he was arrcited * upon the ſteps of 
& his own door;' and the innuendo introduces a new idea not 
warranted by any introductory matter, viz. the outer don of 
his houſe. 5thly, To both the aſſignments of perjury they 
have added time to the defendan 's oath, and made it of the 
eſſence of it. Wherever time is part of the iſſue to be tried, 
it muſt be poſitively averred, and not introduced under a vi- 
delicet, Wherever time is put under a vi4e/:cet, it cannot be 
traverſed. It is ſtated, that Aylett was arreſted by Lenard, 
after hearing a cauſe in Chancery, to wit, on the 4th of Au- 
guſt, Time is alſo mentioned in the innuendos, when there 
is not a word of time in the defendant's oath ; won coftars 
therefore, but that he was ſpeaking of the 3d day of Auguſt. 
Rex. v. Creep, 1 Salk. 5 13. 1 Lord Raym. 256. 2 Inf. 
318. 3 Inſt. 230. Gthly, The perjury is ſaid to have been 
committed “of and concerning the ſaid complaint,“ without 
ſaying that ſuch a complaint exiſted; but it ought to have 
been of and concerning the prem:ſes.”” Co. Fac. 19 Cro. 
Elia. 148. Rex. v. Tuchin, 5 St. Tr. 527. AGAINST 
THE RULE IT was INSISiED, that drawing indictments 
for perjury was rendered more caſy than it was formerly by 
23 Ges. 2. c. 11. and that the Court would not now liften to 
lo many trivial objections as hefore that ſtatute. Tye CourT 
however were of opinion, that the ſtatute did not apply to 
the preſent caſe, it being only intended. to obviate the diffi- 
culties in ſtating the whole record of the trial, on which the 
perjury had been committed; and they ſaid, it would have 
been ſufficient, if there had been no ſtatement of the pro- 
ceedings in the King's Bench. — The ſeveral objections 
were then anſwered. —Lord MANSETIELID, Ch. J. It is 
neceſſary. in every crime that the indictment charge it with 
certainty and preciſion to be underſtood by every body; 
alleging all the requiſites which conſtitute the offence : but 
every crime ſtinds on its own circumſtances, and has pecu- 
lizr rules. In the caſe of perjury, I take the circumſtances 
requiſite to be tneſe ; the oath muſt be taken in a judicial pro- 
ledig, before a competent juriſdiction; and it muſt be mate- 
rial to the queſtion depending. If there be any doubt on the 
words of the oath, which can be made more clear and pre- 
ciſe by a reference to former matter, that may be ſupplied by 
an innuendo. There muſt be an allega ion of time and 
place, which are ſometimes material and neceſſary, and ſome- 
times not. As to the firſt conſtituent part, that it dees not 
appear that the oath was taken in a judicial proc ery 
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that it was heard before the Lord Chancellor, and therefore 


that a material part is wanting ; there is no other anſwer ne- 
ceſſary, than to read the record. If words can make a pro- 
poſition clear, they are here uſed. Conſider the nature of 


the proceedings on which this perjury was committed: it was 
2 complaint perſonally made to the Lord Chancellor ſitting in 


the Court of Chancery, not by bill, but ore tenus. It was 
2 complaint of an arreſt by a ſolicitor taken in returning home 
after the caufe was heard, during which time he was privileg- 
ed. And this is a well-known privilege, to which even wit- 
neſſes in a cauſe are entitled. This complaint was made to 
the Lord Chancellor, and the defendant appeared before him 
to be examined teuching the ſaid complaint then and there t1 
be heard. On the hearing of the ſaid complaint before the ſail 
Lord Thurlow, a queſtion aroſe, which is ſtated to be a ma- 
terial queſtion. Then it goes on to ſtate, that, at and upon 


the hearing of the ſaid complaint the defendant appeared and 


was ſworn before the ſaid Lord Thurlow, who had a fufficient 
authority to adminiſter an oath. Then it repeats that at and 
upon the hearing of the ſaid complaint before the ſaid Lori 
T hurlaw, having authority to hear the faid complaint, and to 
adminiſter the oath, the defendant depoſed, &c. I proteſt 1 
cannot comprehend words more expreſſive. The act of hear. 
ing was the defendant's depoſition ; there was no other cauſe 
to be heard; hearing him ſwear was hearing the complaint; 
his own oath was the complaint; there was no other party to it 


on this record; it was a ſummary proceeding, on which he 


was examined on oath. No authority has been cited to ſup- 


port the objection, and there is nothing in reaſon to warrant 


it. The next point is, as to the innuendo. Now the bu- 
fineſs of an innuendo is, by a reference to preceding matter, 
to fix more preciſely the meaning of it. The complaint 
was, that he was taken before he got to his own houſe in 
St. Martin's in the Fields, Now what was the material 
queſtion ? The complaint cannot be diſtinguiſhed from the 


material queſtion. The material queſtion is the giſt of that 


which he ſwore. His houſe in the Haymarket in St. Martin 
in the Fields is not another houſe ; but it is a more particular 


_ deſcription of the ſame houſe. It was not a queſtion put to 


him in thefe words. He was examined—then what was the 
materiality? That he was taken before he got to his houſe in 
the Haymarket. Then he fwore he was taken before he got 
home, Where is that? His houſe is explained, by a reter- 


ence to what goes before, to be in the Haymarket. The 


next objection is, that the outer door is added by way of innu- 


' endo. There was no occaſion for the innuendo. W hat 1 


his door, but the outer one, as to the defendant's purpoſ:! 


If he ſpoke of an inner door, that would not entitle him to 


his privilege. As to the objection of the fine throughout 
the whole of the record, it is laid to be on the 4th of * 
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ouſt; ſometimes with a videlicet, and ſometimes without. 


The cauſe was heard on the 4th of Auguſt; the complaint 
was made and heard on the 4th of Auguſt; and the defen- 
dant ſwore on the 4th of Auguſt. If the time be mate- 
rial, it muſt have been proved; and if not, it may be re- 
jected, as it is laid under a videlicet. J am of opinion that 
the rule for arreſting this judgment ſhould be diſcharged. 
The other judges were of the ſame opinion. Rule diſcharged. 


An indictment for perjury aſſigned on an affidavit ſworn be- The King ». 
fore the Court need not ſtate, nor is it neceſſary to prove, that George Croſley 


the affidavit was filed of record or exhibited to the Court or ec. 


in any manner uſed by the party. This was an indictment zy Geo. z B R 
againſt the defendant for perjury, which ſtated that in Eaſter 7 Ter. Rep. 315. 


term, 36 Geo. 3. Thamas Stokes made a certain application to 
the Court of our lord the now king before the king himſelf 
againſt G. Croſſiy, M. Clark, and T. Briarly, he the ſaid de- 
fendant before and at the time of making the ſaid application 
being one of the attornies of the iaid Court, &c. to wit, at 
Weſtminſter in the county of Middleſex. That on Friday 


next after one month from Eaſter- day in the thirty ſixth year 


aforeſaid the ſaid T. S. upon the affidavit of himſelf and others 
named, and a certain paper-writing thereunto annexed being 
read by the Court, &c. obtained a rule, &c. againſt the defen- 


dant, J. C. and J. B. whereby it was ordered that they on 


notice, &c. thould on, &c. anſwer the matters contained in the 
ſaid affidavits, and attend the ſard court in perſon at the time 
of anſwering as aforeſaid. The indictment then ſet forth the 


ſubſtantive charge in Stokes's affidavit, which was that he had 


found in the defendant's poſſeſſion a ſheet of paper having 
the proper ſtamp for affidavits thereon, with the name V. 
Clark written thereon at the left ſide of the paper, and the 
name and words « Thomas Briarly, a Maſter Extraordinary 
in Chancery,” written on the right fide of the paper, and 
no other writing thereon. It then ſtated another rule of 
Court made on Saturday next after the morrow of the Aſcen- 
ſion, &c. in the thirty-ſixth year aforeſaid, ordering that the 
third day of the then next term ſhould be further premptorily 
given to the defendant, W. C. and J. B., to anſwer the mat- 
ters contained in the affidavit in the ſaid rule, &c. and attend 
the ſaid court in perſon. And “ that the faid defendant, con- 
triving and intending to ſtop the courſe of public juſtice, on 


Zoth May in the thirty-ſixth year aforeſaid did come in his 


own proper perſon to the court of our ſaid lord the king be- 
fore the king himſelf, the ſaid court being at Weſtminſter 
in the county of Middleſex, and did then and there produce 
to ſaid Court a certain affidavit in writing of him the de- 
fendant to be exhibited to the ſaid Court for the purpoſe of 
diſcharging the ſaid rules, and then and there before the ſaid 
Court was duly ſworn and took his corporal oath, &c. that the 
contents of the ſaid affidavit of him (the defendant) were truc, 
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the ſaid Court then and there having a lawful and competent 


authority to adminiſter the ſaid oath of the ſaid defendant and tc 
take and receive his ſaid affidavit. That the ſaid defendant be- 
ing fo ſworn, &c. did then and there, to wit, on the ſaid 30th of 
May in the thirty-fixth year, &c. at Weſtminſter aforcſiid in 
the ſaid county of Middlefex in and by his affidavit aforcſud 
upon his oath aforeſaid before the ſaid Court, the ſaid Court 
then and there having lawful authority to adminiſter the ſaid 
oath, &c. and to receive his ſaid affidavit, falſely and corruptly, 


X. depoſe and fear, &c. The indictment then fet out the 


defendant's affidavit in anſwer (1) to the rule then depending 
againſt him, and the ſeveral aſſignments of perjury thereon; 
concluding & and ſo the jurors, &c. ſay that the detendant on the 
faid 3oth May, &c. at Weſtminſter aforeſaid in the faid county 
of Middiefex, before the faid Court of our faid lord the king 
before the king himſelf, the ſaid Court then and there having 
competent authority to adminiſter the faid oath, &c. by his own 


act, &c. in and by his affidavit aforeſaid, &c. did falſely, &c.com- 
mit wilful and corrupt perjury againſt the peace, &c.“ The de- 


tendant having been found guilty upon this indictment, and de- 
ing brought up to receive judgment in the laſt term, offered ſeve- 
ral objections in arreſt of judgment. But the only object ion ar- 


gued at the bar was, that it did not appear that after the affidavit, 


on which the perjury was aſſigned, was ſworn by the defendant 
it was exhibited in this court or filed. PER CURIAM: Let 
us examine the foundation of this objection on principle, on 


practice, and on the precedents. Firſt as to principle: This 


proſecution affects to bring to juſtice a perſon who has been 
guilty of a moſt enormous offence : his guilt or innocence 
muſt depend on his own act and on the motive by which he 
was aCtuated at the time. The affidavit, on which the per— 
jury is aſſigned, might have been ſworn in a diſtant part of 


the kingdom; it might have been fent up by the poſt, and 
_ detained in the hands of any perfon here for ſome time; and 


according to the doctrine urged on behalf of the defendant 
the guilt or innocence of the perfon making the affidavit in 


the country is to depend on the circumſtance of the perſon 


into whofe hands it comes bringing it forward. But ſureiy 
the guilt of the party cannot depend on the act of another 
perſon, when all that he had to do has been already conſumat— 
ed. In the inſtance of making an affidavit in the country, 

4 here where the affidavit may 


* — 


— — 


(1) The defendant by this anſwer attempted to get rid of the pre- 
fump«10n of mal- practice againſt him on account of his poſſeſhon ©: 


ſuch an inftrument, by ſtating that it had been put into his hands 


many ycars before to be uſed as an aflidavit in a certain cauſe then des 
pending. 


complete 
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complete by making the falſe oath. Then the practice has 
been referred to, and it is ſaid that counſel have ſometi nes 
recommended it to the party who has made the affidavit not to 
produce it in court but to put it into his pocket: in one ſenſe 
it may be of great importance to the party to put his affidavit 
into his pocket, to prevent its being produced in evidence 
againſt him on an in ſictment for perjury: but it is ridicu- 
lous to ſuppoſe that his guilt or innocence can depend on ſuch 
an act. With regard to the precedents; it is admitted that there 
are many, on which the parties have been convicted, in which 
it is not ſtated either that the affidavit was exhibited or filed 
in court. The precedents referred to in Hawkins that al- 
lege, that the affidavit had been exhibited or filed, are all on 
the ſtatute, and are therefore diſtinguiſhable from this caſe, 
for there an action is given to the party injured by the falſe 
oath, therefore there is no foundation for this objection. 
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In an indi ment for perjury committed at an Admiralty The King v. 


Seſſion, where the commiſſion was directed to A., B. and C. D 
and others not named, of whom A., B. and C were amongſt, 


3 Geo. 3. f. R. 


others to be one; the Court will take it to mean that if either 5 Ter. Rep. 31 f. 


of the perſons named of the quorum were preſent, it would be 
ſufficient. Stating that at ſuch a on_ K vas in due form 
of law tried upon a certain indifiment then and there depending 
againſt him for murder; and that at and upon the ſaid trial it 
then and there became and was made a material queſtion whe- 
ther, &c. are ſufficient averments that the perjury was com- 
mitted on the trial of F. K. for the murder, and that the queſ- 
tion on which the perjury was aſſigned was material on that 
trial. The defendant was indicted at the laſt July ſeſſions at 
the Old Bailey for perjury committed upon the trial of Cap- 
tain Kimber for murder at an admiralty ſeſſion held in June, 
1792 3 the record was removed into this court by certiorari, and 
the defendant was tried and convicted at the ſittings after Hilary 
term laſt. The record was as follows; London, &c. The jurors, 
Kc. preſent that at the ſeſſion of oyer and terminer, &c. holden 
for the juriſdiction of the admiralty, &c. at Juſtice Hall, &c. 
on Thurſday 7th of June, 32 Ges. 3. &c. before Sir Fames 
Marriot, knight, Sir W. H. Afhhur/t, knight, Sir B. He- 
tham, knight, J. Fiſper, F. Nicholl, F. H. Arnold, M. Swas- 
bey, F. Dyſon, and others their fellows, juſtices of our faid 
lord the king aſſigned by letters patent to them the ſaid Sir F. 

J. Sir WW. H. A. (and the others before named] and others, 
and any four of them, under his great ſeal of G. B. directed 
[of which number the will and pleaſure of our ſaid lord the 
king was that the ſaid Sir F. M. Sir V. F. 4. Sir B. H. F. 
F. . M F. H. 4. MH. S. and J. D. amongſt others in 


the ſaid letters patent named ſhould always be one | to enquire, 


&c. and to hear and determine, &c. one Fohn Kimber was in 


due form of law tried upon a certain inditment then and there 
Vox. IV. "x depending 
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depending againſt him, by the name and deſcription of J. X 
&c. by a certain jury of the county duly taken and ſworn be. 
tween our ſaid lord the king and the ſaid J. K. in that behalf, 
for that, &c. [ſetting forth the indictment againſt J. X. for mur. 
der on the high ſeas.) And the jurors, &c. preſent that Th. 
mas Dowlin, late of, &c. at and upon the ſaid trial on the ſaid 
7th of June, 32 Geo. 3. at, &c. in open court at the ſaid fefii- 
on, before the ſaid juftices of our ſaid lord the king above 
named, did appear 2s a witneſs for and on behalf of our ſaid 
lord the king againſt the ſaid F. K.; and he the faid 7. 
Dowlin did then and there in open court aforeſaid, &c. be. 
fore the ſaid juſtices take his corporal oath, &c. the ſaid 
Juſtices having then and there ſufficient and competent 
power and authority to adminiſter the ſaid oath, &c. The 
indictment then ſet forth the whole evidence given by the de- 
fendant upon the trial of F. X., referring to the manner of 
the death, &c.(1); and then proceeded ; « and the jurors, &c. 
preſent that at and upon! the ſaid trial it then and there becem: 
and was made a material queſtion, whether the faid defendant 
had ever ſaid that he would be revenged of the faid 7. X. 
and would work his the ſaid F. K.'s ruin.“ The incict- 
ment then proceeded to aſſign the perjury upon this and other 
allegations in the defendant's evidence, concluding in the 
uſual form. Two objections were made in arreſt of judg- 
ment; firſt, that it does not appear that the oath was admi- 
niſtered before a competent juriſdiction, inaſmuch as the com- 
miſſion by which the Court was conſtituted is either abſurd or 
nugatory in itſelf; or, according to the only ſenſible interpre- 
tation which can be put upon it, it does not appear that the 
Court for the trial of J. Kimber was held by all the perſons 
before whom it was required to be held. Secondly, That no 


plea appears by the record to have been pleaded on the trial ot 


FJ. Kimber, and conſequently there could have been no legal 
trial on which perjury could have been committed. Lord 
Kenyon, Ch. J. We have occaſion to lament in almoſt aj 
the trials for perjury that the proſecutor does not avail himſclt 
of the excellent law which was pafled in the late reign (2) 
to obviate difficulties in drawing indictments for this offence, 
Two objections have been made in arreſt of judgment; ft, 


that it does not appear that the Court, where Amber uus 


tried, had jurſdiction to try him. I admit that, although it 
was not neceſſary for the proſecutor to ſet out in the indict- 
ment the commiſſion at the admiralty, yet as he has under- 
taken to do it, if it be not properly ſet forth, the indictment 
does not ſhew a ſufficient authority to try Kimber. But 1 am 
clearly of opinion that the commiſſion is ſufficiently ſet forth. 
Ihe moſt that can be made of it is, that it is a clerical error: 


— — 


(1) The perjury was committed vpen the croſs examination. 
(2) 23 Cco. 2. c. 11. 
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but there are many authorities to ſhew that ſuch an error is 
not a ſufficient objection in criminal proſecutions ; for in- 
ſtance, © undertood”” for & underſtood?” was held not to be a 
variance in an indictment for forgery(1). And here, it is im- 
poſſible for any perſon, reading this commiſſion, not to ſee 
that any one of the perſons enumerated in the quorum, toge- 
ther with three of the others not named of the quorum, might 
conſticute the Court to try Kimber, The other objection is, 
that it does not appear, in the indictment, that the perjury was 
committed on the trial of Kziber for the murder. At the 
trial, it ſtruck me, that there was much weight in the objec- 
tion; and if this were an indictment at common law, L ihould 
ſtill think the allegation objectionable. But, notwithſtanding 
every thing that has been ſo ingeniouſly urged by the defend- 
ant's counſel, the whole of the argument, and all the autho- 
rities, are put out of the queſtion by the ſtatute 23 Ges. 2. c. 
11. which enacts, that in every indictment for perjury, it ſhall 
be ſufficient to ſet forth the ſubſtance of the offence charged, 
and by what Court, or before whom, the oath was taken 
(averring ſuch Court, &c. to have competent authority to ad- 
miniſter the ſame), together with proper averments to falſify 


the matter, &c, without ſetting forth the bill, &c. or the com- 


miſſion or authority of the Court before whom the perjury 
was committed. "Thoſe material things are averred in this 
indictment: I do not know what can be called the ſubſtance of 
the offence charged, if alleging, * that at a court of oyer and 
terminer, &c. J. Kimber was, in due form of law, tried upon 
2 certain indictment for the murder of A. by a certain jury of 
the county duly taken and ſworn; and that, upon the ſaid trial, 
in open court, at the ſaid ſeſſion, the defendant appeared as a 
witneſs, took his corporal oath, &c. and ſwore, &c.“ be not an 
allegation of the ſubſtance of the offence. This is, in my 
opinion, the ſubſtance, in contradiſtinction to the detail of the 
offence. But it has been objected, that it was neceſſary to 
ſet forth in the indictment ſo much of the proceedings of 
the former trial as will ſhew the materiality of the queſtion, 
on which the perjury is aſſigned. If it were neceſſary, and 
if the queſtion aroſe on the credit due to the witneſs, the 
whole of the evidence given before muſt be ſet forth: 
but that has never been held to be neceſlary; it having 
always been adjudged to be ſufficient to allege generally 
that the particular queſtion became a material queſtion. — 
That allegation was wanting in K. v. 7*Keron from Lancaſ- 
ter lent aſſizes, and that was held to be a deciſive objection. 


But here it is averred, that the queſtion on which the perjury 


was afſigned was a material queſtion; and the jury have 


8 


(1) K v. Beach, Cowp. 229, under title PLEADING, 


Uu 2 found 
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found it to be ſo by their verdict. Without diſcuſſing this 
objection as it would have ſtood at common law, I am of 
opinion that the requiſitions of the ſtatute have been complied 
with. and that the ſubſtance of the offence is ſufficiently ſtated 
in the indictment. AsHHURsT, J. agreed. BULLtR, | 
The firſt objecti-n ariſes on the conſtruction of the letters pa- 
tent, conſtituting the admiraltycourt ; and three conſtructions 
have been made; 1ſt, That any one of the perſons named in 
the quorum was ſufficient to conſtitute a legal court; 2dly, 
That the preſence of all was neceſſary; and, 3dly, That not 


only all of them, but alſo “ the others”? mentioned in the com. 


miſſion ſhould be preſent. But this objection is founded on 
miſ-ſtating the commiſſion ſet out in the record; for that is, 
that eight perſons in number, and others, or any four of them, 
of whom the ſaid A. B. &c. (again naming the eight perſons) 
ſhall be one, ſhall have power to enquire, &c. It could not 
therefore be neceſſary that all the eight ſhould be preſent ; 
for it is expreſsly ſtated that any four ſhall be ſufficient, 
provided the quorum be there; and that evidently means 
that any one of the quorum is ſufficient. And it appears 
upon the face of this record that all the eight were preſent. 
— With regard to the other objection, it does not admit of 
a doubt. It has been W that it muſt appear in the in- 
dictment preciſely, that iſſue was taken in the proſecution 
againſt Kimber, or at leaſt that Kimber had pleaded to the in- 
dictment; and that it is not ſufficient to allege generally that 
he was tried on that indictment in due form of law. If that 
objection were well founded, it would equally have prevailed 
in moſt of the caſes cited by the defendant's counſel. Even if 
the allegation had been “ that a certain iſſue was in due man- 
ner joined between the king and F. Kimber,” it might with the 
ſame reaſon have been objected that it was not ſtated how, or 
in what manner, iſſue was joined. Nothing therefore will ſa- 
tisfy ſuch an objection, but ſtating the joining of the iſſue in 
the very words of it: but that is made unneceſſary by the act 
of parliament, and it is not ſtated in any of the caſes. In K. v. 
E. Canning, the ſimiliter was not added, and without that it 
does not appcer that iſſue was joined. All that it is neceſſary 
to ſtate, is, that there was a certain cauſe, &c. and that it came 
on to be tried in due form of law: now here it is expreſcly al- 
leged « that F. Amber was in due form of law tried upon a cer- 
tain indictment then and there depending againſt him for the 
murder of, c.“ Therefore the acquittal or condemnation 
of Kimber is immaterial ; for it is ſtated that the defendant com- 
mitted the perjury on the trial of Kimber on the indictment 
which charged him with murder. {5Rn088, J. of the fame 
opinion, — Rule diſcharged, 


la 
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In perjury, upon an anſwer in Chancery, there is no need my v. Jobn 
. . 2 | . oritz, Tr. Ter. 

to prove the identity of the perſon, oi the actual ſwearing.—, Ces 3 rr. 
The defendant having been convicted of wilful and corruptz Lr. 1189. 
per ury, in an anſwer in Chancery, Lord Mansfield (who tried 

him) made his report; in doing which, he ſtated an objection 

to the evidence, which had been made by the deſendant's coun- 

{el at the trial, viz. © That there was ns proof of the identity of 

« the perſon who ſwore the anſwer, nor even prof that any per- 

* fon at all ſwore it.“ This objection, he ſaid, he had ever. 

ruled at the trial; thinking it ſufficient that the hand of the 

defendant and the maſter were proved. But he delired to have 


on the opinion of his brethren upon this point; that the defend- 
15, ant might have the benefit of the objection, if it ſhould ſ-em 
em, to them to have any force in it (though he declared himſelf to 
ns be {till clear in his former opinion). Mr. Juſt. DENIs ox and 

not Mr. Juſt. WIL Mor entirely concurred with his lordihip; and 
nt; they were all unanimouſly of opinion, that as the name ſubſcribed 
nt, to the anſwer was proved to be his hand-writing, and Maſter 

ans Bennet had proved that the jrrat' was ſubjcribed by him (the 
Ars maiter), as being "ſworn beers him; this was ſufficient proof | 
nt, « that he was the ſame perſon, and alſo, © that he actually | 
of « ſwore it. So far (at leaſt) as to put it upon him to ſhew 

In- or to raiſe a reaſonable ſuſpicion © that he was perſonated; 

ion as it would otherwiſe be almoſt impoſſible to convici any one 

in of perjury committed in an anſwer in Chancery. | 

hat A witneſs being indicted for perjury is no reafon for poſt- Rex ++. Thomas 

hat poning judgment againſt a perſon convicted. It was moved, Haydon, * 

led on behalf of the defendant, to py/tpone the judgment of the? dn 

if Court upon him, till Michaelmas term; having been convicted 

an- upon the ſingle evidence of John Burbage, of bribery( 1), which ; 
the fingle witneſs, John Burbage, now ſtands indifted fir PERJURY | 
or in giving that very evidence. and was indicted for it as early | 
ſa- as was poſſible after committing the crime. On viewing the 

In indictment, and the names indorſed upon it, it appeared that | 
act HAv DON himſelf was the firſt witneſs; and that all the reſt | 
Fs of the witneſſes, except one Clarke, were actually examined at | | 
| If Haydon's trial — PER CuRiam: If the Court were to defer | 
ay pronouncing judgment againſt Hay don, he cod nt be a wit- | 
me n:/5 upon the trial of this indictment for perjury againſt Bur- | 
al- bage: hecauſe he is ſo much intereſted in the event of it. And 
er- the other witneſſes, all but Carte, have already been examined | 

the upon Haydon's trial; and it does not appear, but tnat Clarke 

ON m19ht have been. Therefore, there is 9 reaſon to defer our 
hs judgment, THE Cour, therefore, committee him, and or- | 
ent dered him to be brought up again to receive judgment; which 

me was, to pay a fine of 200l. and be impriſoned for three months, 

and until the fine be paid. : | 
ls (1) Pa, vol. II. p. 465. 
Uu 3 A convict 
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Rex v. Norris, A convict for perjury cannot be diſcharged as an inſolvent 
8. Tex = debtor.—It was moved for a rule to bring up the defendant to 
4 Burr. 2142. be diſcharged as an inſolvent debtor. He had been convicted 
| of perjury; and inter alia) fined ioo. Lord MaNSFiELD: 
This is not a debt, but a puniſhment, Motion denied. 
The King v. Theſe were the three ſubſcribing witneſſes to the will of a 
a 5m Galey, Mr. Fell: (fee vol. III. p. 300), who were afterwards con- 
8 Geo. 3. E K. victed of perjury, on three ſeveral indictments, for ſwearing at 
1 Black. Rh. the trial at har, that the teſtator was utterly incapable of making 
416. one: and they now received judgment, to be, each of them, 
impriſoned fix months, to ſtand twice in the pillory, with a 
paper on the ir heads denoting the crime, once at Weltminſter- 
Hall gate, and once at Charing-Croſs; and to be tranſported 
to America for ſeven years: but they afterwards obtained a 
pardon in reſpect to their tranſportation. 88 


Phy*c'ans. 


Rex t. Doter f NANDIDATES to be admitted of the college, are to be eu- 
Aſkew el. di. amined by the ctia minora, then propoſed to the cia 
eee, Fr majcra, and elected by them, before they can claim to be adniit- 
gcians, Ea. Ter. ted -A rule had been obtained, upon the application of Ur. 
8 Geo. 3 ER. Potch, for the College of Phyticians to ſhew cauſe why a manda- 
+ Burr. 2186. 1,5 ſhould not iſſue, directed to them, commanding them to ad- 
mit Join LETcH, doctor of phyſie, to be a member of the col- 
lege. This rule was made upon the whole body of the college 
or community of the faculty of phytic of the city of London; 
and alſo upon the preſident and cenſors of the ſaid collegc.— 
The ſhort ſtate of the material facts, with r. ſpect to this manda- 
mus, was— i hat Dr. Letch, who practiſed as a man-midwife, 
was ſummoned by the College, to he examined. He thereupon 
came in, and was examined thrice at the comitia minora : and 
after the third of thoſe examinations, he was there ballotted 
for, „whether he ſhould be approved of by hem, or not.” A 
diſpute aroſe upon this ballot, The majerity of the number 
of balls appeared to be for approving him: but one of the 
cenſors declared, “ that he had, by »/ate, put in his ball Fox 
« approbation; which he meant and intend-d to be AGainsT 
« approving him.” It was propoſed © to ballot over again.” 
But the preſident conſidered and declared this to be an appro- 
bation by a majority of votes on the ballot. On Dr. Letch's 
being propoſed to the comtia majra, nineteen to three of the 
members preſent were again putting the college-fcal to his 
letters teſtimonial : and he was informed “ that he was Nor 
&« elecled. His counſel infiſted, that having been returned 
ſufkcient by the comitia minora, he had thereby acquired an in- 
choate right to admiſſion; which the Court would enforce the 
| | completion 
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completion of, by mandamus. In this argument, the charter 
of the college appeared to bear date on the 23d of September, 
10 H. 8. (1518). And the following ſtatutes were mention- 
ed; 3 H. 8. c. 11. and 14 and 15 H. 8. c. 5. And ſome by- 
laws or ſtatutes of the College: particularly, caput octavum, 
de comitiis majoribus, and caput decimum quartum. The 


former ſays, © Comtia vocamus congregationes illas licitas et 


« honeſtas, quas ut præſidens et collegium tive communitas et 
* eorum ſucceſſores de ſeipſis habeant, Rex Henricus conceſſit. 
Ordinaria autem five ſtata comitia, majora dicenda, quater 
anno celebrenter, &c, In ccmitiis moribus fiant ELEC> 
* TIONES et admiſſiones ſociorum, candidatorum et permiſſo- 
«rum. Quod vero ad candidatorum et permiſſorum exami- 
« nationes attinet, ex fieri, poſſint vel in majoribus comitiis, 
« ye in minoribus et cenforiis, pro arbitrio præſidentis aut 
« propreſidientis et cenſorum, aut eorum partis majoris.“ 
The caput decimum quartum (de examinationum et admiſſio- 
num forma) enacts “ ANTEQUAM quiſpiam aut in candida- 
« torum ordinem, aut ad medicine facultatem in urbe Londino 
& et per ſeptem millaria in circuitu ejuſdem exercendam admit- 
* tendus proponatur, examinetur in tribus comitiis, five majo- 
« ribus five minoribus, pro arbitrio præſidentis aut propræſi- 
«* dentis et cenſorum, aut eorum majoris partis, &. Omnes 
«© he examinationes fieri poſſunt in comitiis minoribus five cen- 
ſorlis. a præſidente aut propræſidente, et quatuor cenſoribus; 
aut (uno ex c<nſoribus abſente) a præſidente aut propræ- 
« ſidente, tribus cenſoribus, et abſentis cenſoris vicario. Li- 
« ceat tamen cuilibet ſocio, pro arbitrio, diſputare et periculum 
facere quantum examinandus in re medica valeat. Qui ad 
hunc modum examinatus, et a præſidente aut propræſidente 
« et cenforibus aut eorum major! parte (ſuffragiis per pilas 
* occulte acceptis). approbatus fuerit, in comitiis majoribus 
« proxime injequentibus, ſiquidem commode fieri poterit, fin 


© minus in comitiis guibu//ibet majoribus, tive ordinariis five 


+ extraordinariis, a præſidente aut propræſidente PRO PO“ 
„NATUR in candidatorum ordinem vel permiſſorum nume- 
„rum ADMITTENDUS: et $I u fuerit, peractis iis ab 
« ipſo quæ per ſtatuta noſtra requiruntur, quam primùm AD- 
„IT TAT UR.“ Lord MANSFIELD, Ch, J. The counſel 
for the College have admitted the juriſaid:on of this Court : 
and they certainly have juriſdiction over corporate bodies, to 
ke that they act agrecably to the end of their inſtitution.— 
There is no doubt that where a party, who has a vight, has 10 
other ſpecific legal remedy, the Court will afſiſt him by iffuing 
this prerogative writ, in order to his obtaining ſuch right: (ſee 
tile ManDamus). There can be as little doubt, that the College 
are epliged, in conformity to the truſt and confidence placed in 
them by the crown and the public, to ait all that are fit; 
and to rejef? all that are unfit, For under the reaſon and 

| Uu 4 | ſpirit 
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ſpirit and true conſtruction of this charter and this act of par. 
liament, no perſon ought to be ſuffered to praftiſe phyſic, but 
fuch only as have ſkill and ability, and have diligently applied 
themſelves to the ſtudy, and are well grounded in the know. 
ledge of it: and, on the other hand, a/l perſons who are % 
qualified, and have beſtowed their time, and money, and labour 
in the proper ſtudies that tend to ſuch qualifications, have a 
right to be admitted to exerciſe and practiſe their profeſſion, 
And the public have alſo a right to the aſſiſtance of ſuch a per- 
ſon, who has, by his labour and ſtudies rendered himſelf ca- 
pabie of ſerving the public by giving them proper advice and 
directions. It is true. that the judgment and diſcretion of 
determining upon this ſkill, ability, learning, and ſufficiency to 
exerciſe and practiſe this profeſhon, is truſted to the College 
of Phyſicians : and this Court will not take it from them, nor 
Interrupt them in the due and proper exerciſe of it. But their 
conduct in the exerciſe of this truſt thus committed to them 
ought to be fair, candid, and unprejudiced; not arbitrary, ca- 
pricious. or biaſſed; much leſs, warped by reſentment, or per- 


| ſonal diflike. Caſes, indeed, may happen, where the rejection 


may be founded upon other grounds than inſufficiency in point 
of ſkill and ability or knowledg<: it is poſhble, that other 
cauſes of rejection may occur; as badneſs of morals, for in- 
ſtance. But in the preſent caſe, they ſeem to have acted with 
candour and caution. Some of the gentlemen even make oath 
of their reaſons againſt admitting this candidate for a licence, 
Objections to perſons applying for licences to practiſe phyſie, 
may be grounded on a variety of reaſons: and the Court are 


to judge of ſuch objections, and the reaſons of them. If they 


are inſufficient, the Court may grant a mandamus. If they 
ſhould refuſe to examine the candidate, at all; the Court would 
oblige them to do it. In a manuſcript book of Reports which 
J have ſeen, the reporter cites (in reporting Dr. Bonham's 


caſe) a mandamus, in the time of Edw. 3. directed to the uni- 


verſity of Oxford, commanding them to reſtore a man that 
was bannitus : which ſhews both the antiquity and extent of this 
remedy by mandamuc. But the Court ought to be ſatisfied 
that they have ground to grant a mandamus: it is not a Writ 
that is to iſſue / courſe, or to be granted merely for aſting.— 
The queſtion, therefore, is, Whether here is a proper and 
. fufficient ground for our granting a mandamus?” Conſider, 
then, what are the grounds of this application. Furſt, Dr. 
L.1ch can't diſpute theſe by-laws. This point is not open to 
him. For, wi. hout them, he has no ground-to ſtand upon; he 
has never been examined by the body at large: therefore, he is 
under the neceſſity, upon this application, of allowing the by- 


Jaws to be good. The queſtion then will be, « Whether the 
te power is DEVOLVED on the preſident and four cenſors; or 


* REMAINS with the boily at large? I am clear, that the 


power 
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power remains with the body; and that the examination by the 
preſident and four cenſors is only preparatory, and for the eaſe 
of the body at large. There are various inſtances of aelega- 
tions of a like kind. Biſhops refer examinations of clergymen 


to their chaplains : ſo univerſities refer examinations to ſeledt 


parts of their bodies. But the dernier determination is in the 
body at large. Theſe cenſors, to whom this examination is 
referred take an ozth, * not to approve of unfit perſons, nor 
« rcject ſuch as are fit.“ The uſage has been, to refer the e 
amination of the perſon applying for licence, to the comitia 
minora, as more eaſy, and more convenient to b2 executed by 
a (all than by a large number of examiners. But every 
fellow has notice of i, an{ may examine and argue with the 
candidate; though he has no vote at theſe comtia minara: ſo 
that every fellow has an opportunity of informing himſelf and 
ſatisfying his own judgment concerning the ſufficiency of the 
can ide. The conztiu min:ra have no power, upon their 


approbation, to admit the candidate: they have only power to 


approve. If they do approve, then the perſ.n ſo approved of 
by them is to be afterwards propoſed to the comtia majora, for 
election: and if, upon being ſo propoſed, he ſhall be elected, 
then he is to be admitted. Suppoting the comma majora to 
execute their power Corruptly (taking this word in a large 
ſenſe); and that thev ſhould refuſe to admit a p-rſon who had 
been examined, approved, and regularly propoſed to them, 
without being able to deny his fitneſs; this Court ought, in- 
deed, in tuch a caſe, to interpoſe. Bur that is not pretended 
or even hinted to be the preſent caſe, with reſpect either to the 
comitia majora, or the comitia mina. Dr. Letch charges them 
with nothing of this kind, nor with any thing to which it is 
requiſite for them to give an anſwer: his cou rely on the 
uſage. The queſtion, th-refore, is, Whether the camitia 
« majora have acted coriuptly?”” Now, they have only re- 
ferred him to a ſecond examination, in future: they have not 
abſolutely rejected him. At the comitia mincra there were 
three who, in truth, meant and inten ſed to ballot againſt Dr. 
Letch, though one of tnem made a miſtake and bailotied for 
him; which miſtake was declared and taken notice cf, at the 
very time; and it was propoſed to ballot over again: and this 
was diſcloſed to the comitia majora. This fact (of a miitake 
in the balloc for approbation) being diſcloſed to the camitia 
mujora, was it not extremely reaſonable for them to refer the 
candidate to a further examination? I ſee no injuſtice in this. 
The intention of the ballot was, that he ſhould be reported 
unfit: and two of tae cenſors now {wear “ that they thought 
him fo.” ] am ſatisfisd, that the comrtig majora had the power 
of rejecting him: and it do-s not, by any mcans, appear, taat 
they have acted upon improper grounds, or arbitra.1ly and ca- 
priciouſly. Here is no ground laid for demanding a — 
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His lord{hip concluded with a recommendation to the College, 
to ſettle all other matters amongſt themſelves, without coming 
i to this court: at the ſame time, intimating to them a caution 
| againſt narrowing their grounds of admiſſion ſo much, that 
4 | if even a Boerhaave ſhould be reſident here, he could not be 
# admitted into their fellowſhip. Mr. Juſtice YaTEes thought 
that Dr. Leich might more properly have applied for a man. 
damus, requiring the College to grant him a licence to practiſe 
within London and ſeven miles of it. However, if he had laid 
a ſufficient ground for his preſent application, and ſhewn the 
Court * that he had a right to be a member of the College,” 
the Court ought to grant him a mandamus, to enable him to 
obtain that right, if he had no other legal method of coming 
We | at it. But he has not laid a ſufficient ground for this appli- 
\Þ cation: ne has not ſhewn that he has a right to be admitted 
a member of the College. And we ought not to iſſue a nau 
damus requiring the College to admit him a member; unleſs 
he firſt ſhews us, © that he has a right to ſuch admiſſion.” — 
No man can now practiſe phyſic, until he ſhall have been 
examined and approved of, propoſed, elected, ard admitted, 
| He can't be a member of the College, till all theſe requiſites 

| ſhall have been completed in him. This gentleman has been 
| | examined, it is true, by the preſident and four cenſors; and 
| their ballot was in his favour, three to two, as to their appro- 
bation: but one of them declared, at the time, « that he meant 
« and intended his ballot to have been in diſapprobation.“ The 
preſident, however, conſidered him as approved by the ma- 
jority. But the determination of the comzia minora is not 
final: the conſequence of their approbation is only, “ that he 
is to be afterwards propoſed to the comtia maj ora, for elec- 
« tion; and if they elect him, then he is to be admitted.“ The 
truſt was placed in the whole body. The College could not 
delegate this truſt placed in the whole body, to this ſelect part 
the comitia minora, io as to make their opinion final: but it 
was lawful for the College to delegate to them this power of 
preparatory examination; reſerving to the whole body the right 
of final judgment and determination, Neither have the Col- 
lege, in fact, delegated the final judgment to the comitia mi- 
nora : they are only to examine and approve. The candidate, 
if he meets with their approbation, muſt {till be propoſed to 
the comitia majora; and is to be elected by them. So that it 
is the comitia majora, who are to judge and to elect: theirs is 
the final determination. The wiſtake in the ballot, at the 
comitia minora, might be a ground for the camitia majora to 
judge “ that the doctor had not ſatisfied the preſident and cen- 
« ſors of his ſufficiency to practiſes phylic:?* for, though, ac- 
cording to the ſtrict letter, the ballot might be ſaid to have 
pronounced him ſufficient, yet the majority of thoſe Who bal- 


lotted thought, and even declared otherwiſe, Upon the whole; 
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as Dr. Letch has laid before us no ground for a mandamus, 
there is no reaſon for us to grant him one. Mr. ſuſtice As- 
ro- The queſtion is, Whether Dr. Letch has laid a ſuffi- 
« cient grou d for aking a mandamus requiring the College 


« of Payticians to admit him a member of it?” I agree with 


my brother Lies © tnat he ſhould rather have applied for 
« a munAamus requiring the College to grant him a licence to 
« practiſe phyſic witain ',ondoa and ſeven miles of it, than 
for a mandamnus to admit hin a member.” No particular 


method of admiſſion is ſ2ecihed, either in the charter or in 


the ſta ute. The College have therefore inſtituted a method; 
the method which has beer now diſcloſed to us. And they 
have done right: it is a good and proper one. The exani- 
nation of the candidate, by the camitia minor, is part of it: but 
their opinion is not final. The hnal determination is in the co- 
mitia majora. By the 14 and 15 JI. 8. c. 5. it is enacted, * that 
« the fix perſons named in the letters patent, as principals and 
« firſt named of the ſaid commonalty and fello yih:p, chooſing to 
them two or more of the ſaid commonalty, be called elects; and 
« that the ſame elects yearly chooſe one of them to be preſident 
« of the ſaid commonalty; and as oft as any of the rooms and 
« places of the ſame e.ects ſhall fortune to be void by death 
& or otherwiſe, then the ſupervivors of the ſame elects ſhall 
&* chooſe, name, and admit one or more, as need ſhall require, 
« of the moſt cunning and expert men of and in the ſaid fa- 
«culty in London, to fupply the ſaid room and number of 
eight perſons; ſo that he or they that ſhall be fo cnoſen, be 
« firft by the ſaid ſupervivors ſtrictly examined, a'ter a form 
« deviſed by tae ſame elects; and alſo, by the ſame ſupervivors 
approved.“ | his ſhews, that the makers of the acts of 
parliament looked upon thoſe of the faculty who reſided in 
London, to be members of the College. The ;ower dele- 


gated to the coma mimora is, © to examine and to judge upon 


the ſufficiency of tae perſon whom they have examined; 
« and they are upon oatn to act impartially therein:“ but their 
opinion and judg nent are not final. The election is not any 
part of their power: it is in the comitia majora. if the per- 
ſon examine by them had been approved, propoſed, and elected; 
then, indeed, a man lamus would lie: and fo it would, if the 
College ſhould refuſe to examine the candidate at ail. But 
there are none of theſe circumſtances in Dr. Letch's caſe. He 
has been examined; he has been propoſed ; he has not been 
elected: he has never acquired ſuch a right as can be a ground 
for aſking a mandamns, An1 even as to the approbation of 
the comma nunora, upon their examination of him, though the 
number of balls ſezm=d to indicate their approbation of bim, 
yet it is apparent that there was a miſtake in the ballot: and 
it was declared at the time. Now, ſuppoſe that miſtake to 
have been the contrary way; and that the cenſor, who made 


tais miſtake, had meant to baliot for Dr. Letch, but had. by 
miſtake, 
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miſtake, actually ballotted againſt him; would it not have been 
| thought a very hard caſe, that this ſhould be holden a dif.p. 
| | probation of it; and that he ſhould be bound down, by this 
1 ſlip of the cenſor, contrary to his opinion and intention, to an 
undeferved and undeſigned rejection? I think, the comitia ma- 
Jora have behaved with great candour and moderation. They 
| knew that the majority of the comitia minora thought the can- 
x il _ didate inſufficient, 'l hey refer him to further examination, 
il whenever he ſhall find or think himſelf qualified to undergo 
3 it. When he ſha}! become properly qualified, he may be 
| again examined; and being found fo upon ſuch ſ:cond exa- 
2 mination, may be propoſed, elected, and admitted in the due 
| | and regular manner.—Mr. Juſtice HWI declined giving 
any opinion, Whether London-licentiates are (1) members 
<« of the College, or not: though he hinted, that the more 
he thought of it, the more he doubted it. The preſent appli- 
F cation is for a mandamus commanding the College to admit 
him a member. It is not for obliging them to grant him a 
licence to practife in London and within ſeven miles round it. 
The admiſſions into the College are “ in ſocietatem nam: 
the others, only licences to practiſe within theſe limits. Dr. 
: Letch recognizes the by-law or ſtatute of the College, and 
grounds himſelf upon it; claiming his right of admiſhon, as 
ariſing from it: and upon this right, he applies to be admitted 
a member of the College. I think, we ſhould go a great way, 
if we ſhould ſay, & that a licentiate, to practiſe within London 
and ſeven miles round, is a member of the College.” Cer- | 
tainly, a perſon not admitted can't be meant as one of thoſe 
that are incorporated. But this gentleman has not laid a ſuffi- 
cient ground of right, to ſupport a claim to admiſſion, within 
this by-law. It only repoſcs a truſt in the comitia minora, 
« to examine the candidate.“ If they approve of him, they 
are to report their approbation to the ſocicty or body at large, 
the comitia . Any member may be preſent at the exa- 
mination; and aſk the candidate queſtions, to try his ſkill in 
i medicine. The truſt repoſed in the comitia minora relates only 
© | | to his {kill in phyſic: it does not extend to his morals. They 
5 | are not empowered to examine into them. The other part of 
his qualihcation they are to examine into; and if they approve, 
report ſo; but nothing further: it is the comitia major a who 
are to determine finally, and to elect. Therefore, without en- 
tering into any other points, I concur in the opinion, & that 
te this rule ought to be diſcharged.” - Rufe diſcharged. 
Two terms afterwards, viz. on Friday, 20th of November, 
1767, Sir Fletcher Norton moved for a rule upon Dr. Aſtew 
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this caſe, 


/ 5, *y 


and 


PHpsictans. 


and others (the four then cenſors), for them to ſhew cauſe why 


| an information, in nature of a quo warrants, ſhould not be 


granted againſt them, to ſhew by what authority they ated 
2s cenſors of the College of Phylicians. The objection was, 


that whereas the election ought to be by the whole body, theſe 


gentlemen had been elected only by a ſelect body; namely, 


| by the fellows, excluſive of the licentiates; though the licen- 


tiates demanded admittance; which was refuſed to them b 

the fellows, on pretence of their having no buſineſs there, 
upon that occaſion.— Lord MANSFIELD: The queſtion pro- 
perly now before us is ſingly this, „Whether the perſons ap- 
« plying for this information are fellows, and entitled to vote 
« in the election of cenſors ?”* If they are, the election of 
theſe cenſors being made in excluſion of their votes, is not 
good: if they are not fellows, and have no right to vote in the 
election of cenſors, then this election ſtands unimpeached. I 
conſider the words, . ſocii, communitas, collegium, ſocietas, col- 
« /ega, and fellows,” as ſynonimous terms; and every ſocius or 
collega, as a member of the ſociety, or corporation, or college. 
The queſtion is, “ Whether theſe licentiates are ſocii, or col- 
« lege, or fellows? The facts are not diſputed: and there is 
no doubt about the law, as far as relates to the queſtion now 
defore us. Here is a charter of incorporation. And it has 
deen admitted on both ſides. that there has been a great num- 
ber of by-laws and long uſages, which are agreed to appear 
upon their books and the extracts from them: and the permiſ- 
ſion of theſe licentiates, © to practiſe,” is not diſputed. But 
I doubt, whether this permiſſion to pra d iſe, and theſe letters 
teſtimonial, can amount to an admiihon into the fellowſhip of 
the corporation or college. Nothing can make a man a fellow 
of the College, without the act of the College. The firſt act 
t be done by them is, their judging of the qualifications of 
the candidate. Ihe admiſſion into the fellowikip is an act 
ſubſequent to that. The main end of the incorporation was 
to keep ap the ſucceſſion: and it was to be kept up by the 
admiſſion of fellows after examination. The power of exa- 
mining and admitting after examination, was not an arbitrary 


| Dower; but a power coupled with a truſt: they are bound to 


admit every perſon whom, upon examination, they think to be 
ht to be admitted, within the deſcription of the charter and 
the act of parliament which confirms it. "The perſon who 
comes within that deſcription has a right to be admitted into 
tne fellowſhip: he has a claim to ſeveral exemptions, privileges, 
and advantages attendant upon admiſſion into the fellowſhip. 
And not only the candidate himſelf, if found fit, has a perſonal 
right; but the public has alſo a right to his ſervice; and that, 
not only as a phyſician, but as a cenſor, as an elect, as an of- 


hcer in the offices to which he will, upon admiſſion, become 


{igible, In Dr, Letch's caſe, the reaſons for his rejeQiori be- 
| | ing 
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ing called for, the anſwer was, « that they judged him to be 
« unfit :”” and as the legiſlature have veſted the judgment in 
the comitia majora; and there was no pretence or ground to 
pretend that they had acted corruptly, arbitrarily, or caprici- 
ouſly ; that anſwer was eſteemed a ſu ficient one. And they 
have power, not only by their charter, but by the law of the 
land, to make ht and reaſonable by-laws ; tubjeCt to certain 
qualifications. It appears, from the charter and the act of 
parliament, that the cha;te: had an idea of perſons who might 
practiſe phyſic in London, and yet not be fellows of the Col- 
lege. The preſident was to overlook not only the College, 
but alſo © omnes homines ejuſdem facultatis.“ So, when then 
the College or Corporation were to make by-laws, theſe by- 
laws were to relate not oily to the fellows, but to all others 
practiſing phyſic within London or ſeven miles of it. The 
reſtraint from practiſing phyſie is thus exprefled—* N ad 
« hoc auniijſus ſit, by letters teſtimonial under their common 
« ſea].** Now, what does this “ ad hoc mean? It mutt 


mean © ad exercendum facultatem med:cine,” admiſſus fit. And 


this is agrecable to the words uſed in 3 H. 8. c. 11. concern- 
ing admiſhons by the bitbop of Lon on and dean of St. Paul's, 
The fupervifal of the centois is expreſſed to include not only 


the phyſicians of London, but omnes etiam qui per jeftem mil- 


liaria in _cireuitu ejudem meſicinam exercent. The fame ob- 
ſervation holds as to puniſhments. This muſt regard thoſe 
who had a right to pra iſe in London and within ſeven miles 
of it, and were not fellows of the college. Theſe obtervations 
convince me, that the charter had an idea © that ſome perſons 
might practile by licence under their ſcal, who were not fel- 
« Jows of the Colle. e.” Then let us fee how the uſage was. 
In 1555, they muſt have had a probationary licence, before 
admiflion into the college. Afterwards, it was to be a proba- 
tion for four years before admiſſion. The College might grant 
fuch provationary licences, with ſome reafon, and agrezadly to 
their inſt:tution. This ſhews that ſome licences were granted 
to perſons not fellows. of the college. The 3 H. 8. c. 11, 
takes away all former privileges; and ſays, that no perſon within 
London, or feven miles of it, ſhall exerciſe as a phyſician, ex- 
cept he be firſt examined, approved, and admitted by the bithop 
of London or by the Dean of St. Paul's, calling to them tour 
doctors of phyiic: and the charter and ſtatute confirming it 
have left every thing at large to the College, no way conhned 
or reſtrained but by the fitneſs of the objects. In 1501, 4 
partial licence was granted to an occuliſt: a perſon may be 
fit to praciile in one branch, who is not fit to practiſe in an- 
other. Licences have allo been granted to women: and that may 
not be unteaſonable in particular caſes; as, for inſtance, ſuch 
as Mrs. Steven,”s medicine for the ſtone. Partial licences have 
been given, for above 200 years. Of late years, indeed, I 
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neral licences have been uſual: and the perſons applying for 


them have been examined, though not meant to be members 


of the corporation or college. In 1581, notice is taken of 
three claſſes; fellows, candidates, and licentiates: and from 


| that time, they have given licences to practiſe. The licences 


probably took their riſe from that illegal by-law (now at an 
end) which reſtrained the number of fellows to twenty. This 
was arbitrary and unjuſtifiable: they were obliged to admit all 
ſuch as came within the terms of their charter. Vet it is pro- 
bable that the practice of. licenſing was in conſequence of 
their having made it. However, for above a hundred years, 


| there has been a known diſtinction between fellows and licen- 


tiates: it is as well known as the diſtinction between graduates 
and under-graduates in the univerſities. This being premiſed, 
let us enquire © Who theſe gentlemen are, that are now apply- 
« ing to the Court.” They are perſons who ſet up a title di- 
rectly contrary to the ſenſe in which their licence is given to 
them and received by them. They can't avail themſelves of 
their inſtrument, in this way: it would be a cheat upon the 
College. And they have acquieſced many years under this 
licence given them by the College, as merely a licence to 
practiſe. But even ſuppoſing them to have a right to be fel- 


| lows; yet, as it is clear that the licence does not make them 


1% facto fellows, they could not vote in the election of cenſors 
before their admiſſion to the fellowſhip. And, therefore, the 
excluſion of their votes can not impeach this election. I am 
of opinion, << that this rule ought to be diſcharged.” If my 
brothers ſhould concur with me, the College, as now conſti- 
tuted, is at preſent to be conſidered as the body corporate. I 
nave a great, reſpect for this learned body: and, if they ſhould 
think proper to hearken to my advice, I would wiſh them to 
conſider whether this may not be a proper opportunity for 
them to review their ſtatutes. And I would recommend it to 
them to take the beſt advice in doing it; and to attend to the 
deſign and intention of the crown and parliament in their in- 
ſtitution. I ſee a ſource of great diſpute and litigation in 
them as tkey now ſtand: there has not, as it ſhould now ſeem, 
been due Conſideration had of the charter, or legal advice taken, 
in forming them. The ſtatute of 14and 15 H. 8. c. 5. after re- 
citing the charter, mentions it to be expedient and neceſſary to 
provide “ that no perſon of the ſaid politic body and com- 
e monalty aforeſaid be ſuffered to exerciſe or practiſe phyſic, 
but only thoſe perſons that be profound, ſad, and diſcreet, 
* groundedly learned, and deeply ſtudied in phyſic.“ I do not 
ſay, that no man can be a licentiate, who is not perfectly and 
complely qualified to be a fellow of the college. Many per- 
lons of no great {kill or eminence have been licenſed: and 
there ſeem to be fewer checks, guards, and reſtrictions upon 
granting licences, than upon the choice of fellows. _ it 
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has been ſaid, that there are many amongſt the licentiates, 
. who would do honour to the college, or any ſociety « 
& which they ſhould be members, by their ſkill and learning 
cc as well as other valuable and amiable qualities; and tha: the 
« College themſelves, as well as every body elſe, are ſenſible 
« that this is in fact true and undeniable.” If this be fo, how 
can any by-laws, which exclude the poſſibility of admitting 
fuch perſons into the college, ſtand with the truſt repoſcd in 
them, „of admitting all that are fit?“ If their by-laws in- 
terfere with their exerciſing their own Judgment, or prevent 
them from receiving into their body perſons known or thought 
by them to be really fit and qualified ; ſuch by-laws require 
regulation. Such of them, indeed, as only require a proper 
education, and a ſufficient degree of ſkill and qualification, may 
be ſtill retained: there can be nc objection to cautions of this 
fort; and the rather, if it be true, © that there are ſome amongſt 
c the licentiates, unfit to be received into any ſociety.”” It is 
à breach of truſt in the College, to licenſe p:rfons altogether 
unfir. I do not chooſe to ſpeak more particularly: but I re- 
commend it to thoſe who are now likely to be eſtabliſhed the 
maſters of the college, to take good advice upon the points I 
have been hinting to them. Mr. Juſtice YaTEs obſerved, 
that upon this application of the licentiates, grounded upon 
their not being. admitted to vote, it was incumbent upon them 
to ſhew * that they had a right to vote.“ They claim to be 
members of the corporation, equally with the fellows of the 
college: they inſiſt “that the charter has made them ſo.” 
And it has been ſaid “ that there is no other way of continu- 
« ing the corporation ;'? and “ that no by-laws or uſage 
& can contravene the expreſs words of the charter.” But 
J am far from thinking that all the men of and in Lon- 
don then practiſing phyſic, were incorporated by the charter. 
—The 7nmediate grantees under the charter were the {ix 
perſons particularly named in it: the reſt were to be ad- 
mitted by them. They were not ih%% fat made members. 
They were firſt to give their conſent, before they became 
members: they could not be. incorporated without their con- 
ſent, Much leſs are future practiſers of phyſie of and in L. on- 
don actually incorporated by this charter. If the inhabitants 
of a town are incorporated, yet every one muſt be admitted 
before he becomes a corporator. The crown can't oblige 2 
man to be a corporator, without his conſent: he ſhall not be 


ſubjected to the inconveniences of it, without accepting it 


and aſſenting to it. Upon moving for an information, in na- 
ture of a 9% warrants, againſt a corporator, it is neceſſary to 
prove „ that the corporation has ace pted.“ The counſel for 
the licentiates inſiſt, that their admiſſion, by the letters teſti- 


monial, © to practiſe phyſic in London, and within ſeven miles 


« of 
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« of it,“ is an admiſſion into the college or corporate body. 
But this licence “ to practiſe phyſic in London and within 
« ſeven miles of it, does by no means render the licentiate 
liable to all the burdens and inconveniences of being an actual 
member of the college. A man is not capable of being ad- 
mitted into the college, without being poſſeſſed of certain qua- 
lifications which are made requiſite. But granting that he 
really is poſſeſſed of thoſe requiſite qualifications, yet his merely 
being qualified for becoming a member, does not make him 
one. The inſtrument which gives the licence or permiſſion 
« to practiſe, does not mention any ſuch thing as aa admiſ- 
ſion to be a member of the college. The word “ admiſſus““ 
is only uſed, in this inſtrument, as a more claſſical term than 
permiſſus:“ it don't import an actual admiſſion into the col- 
lege. The charter and the act of parliament confirming it, 
make a diſtinction between the college or corporation, and 
other men of the ſame faculty: * to govern the ſaid fellowſhip 
« and commonalty, and all men of the ſaid 3 ; and again, 
e collegium five communitatem prædict et omnes homines ejuſdem 
« facultatis.” A good deal has been faid about long uſage. 
But uſage only applies, where the conſtruction is doubtful. 
Here, the confiruttion is not doubtful. If it were, then, in- 
deed, uſage for 200 years might have weight. But that is 
not the preſent caſe. The taking money of the licentiates has 


been urged as an argument on their fide. But taking their 


money does not prove them to be members of the college. If 
it has been wrongfully taken from them, they may recover it 


back again. It has been called a taxing them, to be contribu- 


tory to the corporate charges and expences: and ſuch a tax, it 
has been ſaid, can't be levied upon ſtrangers. From whence 
it has been inferred, that the College did not conſider them as 
ſtrangers, but as fellows. But this can't amount to a proof 
of their having been admitted into the college; even though 
it ſhould be granted to afford them a claim to admittance: it 


could not give them a right to vote, as being members of the 


corporation, at the election of cenſors. The preſent applica- 
tion is not for a 7zandamus to admit them; but is grounded upon 
the denial of their right to vote, as being members: it ſuppoſes 
them to have been already admitted. I am clearly of opinion, 
that the gentlemen now applying for this information are not 
members of the college. Mr. Juſtice AsTox agreed, that the 
reſtraining the number of fellows to twenty was illegal : and 
he thought, that the diſtinction between fellows and licentiates 
had taken its riſe from the reſtriction of the number of fel- 
tows. He agreed, alſo, that no perſon can be obliged to be a 
member of a corporation without his * conſent: and he al- 
lowed, that the charter included only ſuch perſons as accepted 
and aſſented to it. But, after expreſſing a very high opinion 
of Lord MAnsFiELD's abilities, and Mr. Juſtice YATEs's, 
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and a modeſt difidence of his own, he acknowledged that his 
ſentiments, upon the conſtruction of the charter, connected 
with the act of parliament, and the right of admiſſion into the 
college, differed from theirs: and he thought, that in grants of 
this kind, the conſtruction ought to be made in a liberal man- 
ner; and this grant includes © omnes homines cufſdem facultatis 
ce de et incivitate prædidtd;“ and the application to parliament for 
the act of 14 and 15 H. 8. c. 5. (entitled, « The Privileges and 
« Authority of Phyſicians in London”), to confirm the char- 
ter, is made by the {ix perſons particularly named in it, & and 
« all other men of the fame faculty within the city of London 
ec and ſeven miles about.” All the acts of parliament made 
in pari materia ſhould be taken, he ſaid, together; and the 
conſtruction has been uniform, till the time of Queen Mary. 
Till then, there was no diſtinction of major and minor, amongſt 
theſe phyſicians. It ſeemed to him that the idea was, © that 
c all perſons duly qualified, who took teſtimonials under the 
« college-ſcal, were to be of the community.“ And this was 
ſufficient to continue the ſucceſſion, and perpetuate it. He 
ſhould, however, give no opinion, he ſaid, how it might turn 
out upon a mandamus. As to the motion now depending, he 
proceeded and concluded thus: But upon the foot of the pre- 
ſent application for an information, in nature of a guo war- 
ranto, againſt the cenſors, to ſhew by what authority they ex- 
erciſe their office; only becauſe they have been elected without 
their intervention, who have never been admitted into the cor- 
poration (whatever claim they may have to demand ſuch ad- 
miſſion); I am clearly of opinion, that they have laid no ſuffi- 
cient ground to ſupport it; and, therefore, that this rule ought 
to be diſcharged, Mr. Juſtice WiLLEs confined himſelf to 
the point directly and immediately in queſtion before the 
Court. Theſe gentlemen, the licentiates, can have no pretence, 
under the circumſtances in which they now ſtand, to object to 
the election of the cenſors, for want of the admiſſion of their 
votes. For, whatever right they may claim, or whatever right 
they may really have, to their admiſſion into the fellowſhip of 
the college or corporation; yet, as they never have been ad- 
mitted into it, no mere right of admiſſion (be it ever ſo clear 
and indiſputable) can give them a right to vote in corporate- 
elections, before they ſhall have been admitted into the corpo- 
ration, Therefore, they can not, before their admiſſion, main- 
tain this rule.—Lord NIANSFTIEHL D: I reſt my opinion upon 
this ground; © that their preſent application to the Court is 
© under an inſtrument which ſhews, that they are not now 
ce fellows of the college, nor admitted into the corporation.“ 1 
think, that every perſon of proper education, requiſite learning 
and {kill, and poſſeſſed of all other due qualifications, is entitled 
to have a licence: and, I think, that he ought, if he deſires it, 


to be admitted into the college. But I can not lay it down, 
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that every man-who has a licence from the college, by letters 


« teſtimonial, to practiſe phyſic in London, and within ſeven 
« miles of it, does thereby actually become a member of the 
« college, and obtain a right to vote in corporate elections.“ 
The diſtinction between fellows and licentiates has been eſta- 
bliſhed above a hundred years : and theſe gentlemen have ac- 
cepted an inſtrument which was not underſtood, by either fide, 
to convey a right to be ih facto fellows. And I am clear, 
that they can have no claim to vote before admiſſion. How 
it might be upon an application to the Court for a mandamus 
« to oblige the College to admit them,“ is another queſtion : 
I give no opinion at all upon that. Upon the former point I 
entirely concur with the Court. Mr. Juſtice Y aTEs—Il give 
no opinion how it might be upon a mandamus. Lord MANs- 
FIELD concluded the whole, with obſerving, that that muſt de- 
pend upon the particular caſes of the perſons applying for ſuch 
mandamus, as they might be reſpectively circumſtanced. The 
Court were unanimous in discharging the preſent rule. 


The diſpute between the College and the Licentiates ſtill con- Rex v. College 
tinued, but it was left in this caſe undetermined, whether the 2 
licentiates in phyſic have in general a right to demand admiſ- 3. B. 
lion into the college. — In Michaelmas term, 9. G. 3. on 2740 


Thurſday, 17th November, 1768, Mr. Morton, ſupported by 
Sir Fletcher Norton, moved for a mandamns, to be directed to 
the college, commanding them to admit into their body and 
fellowſhip Dr. Edward Archer ; to whom they had, after the 


proper examinations, in 1752, granted a diploma to practiſe 
phyſic in London and within ſeven miles thereof. I hey pro- 


duced an affidavit of his having demanded an admiſſion into 
the fellowſhip of the college, and of his having been refuſed. 
And Mr. Walter, at the ſame time, made a like motion on 
behalf of Doctor Fothergill. Theſe motions were intended 


to try the queſtion « Whether the licentiates had a right to be 


« fellows or members of the faculty of phyſic? Rules were 
accordingly granted, to ſhew cauſe, in both caſes : both which 
rules were made abſolute, on the laſt day of the following Hi- 


lary term; and afterwards writs of mandamus were iſſued, and 


returned; and Doctor Archer*s came on to be argued on Wed- 
'neſday, the 29d of November, 1769. The writ of mandamus 
recited, that Dr. Archer having been duly examined and approved, 
was admitted to exerciſe the faculty of phyſic in the city of Lon- 
din and for ſeven miles reund the ſame, by the preſident and com- 
monalty of the faculty of phyſic in London, by the letters of the 
ſaid preſident and college, ſealed with their common ſeal; and, 
by reaſon of the premiſes, the ſaid Edward Archer became 
- lawfullyentitled to be admitted @ member of the ſaid college, com- 
monalty, and corporation, and ought to be admitted a member of 
the ſaid corporation, &c. &c. THE ANSWER of the preſident 
and college or commonalty * the faculty of phyſic in London 
| 8 X 2 0 t9 
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their common ſeal, of the date in the ſaid writ mentioned: but 
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to the mandamus was as follows: „ That true it is that the 


within named Edward Archer, doctor in phyſic, having been 
for that purpoſe duly examined and approved, was admitted to 
excrciſe the faculty of phyſic in the city of London, and for 
ſeven miles round the ſame, by the preſident and commonalty 
af the faculty of phyſic in London, by the letters of the ſaid 
prefident and college, ſealed with their common ſeal, as by the 
within writ is alleged. But we do further moſt humbly certify, 
that by reaſon of the premiſſes the ſaid Edward Archer did not 
become lawfully entitled to be admitted a member of the ſaid ccl- 
lege, commonalty, and corporation, as by the ſame writ is ſup- 
poſed: and, therefore, we the ſaid preſident and college or 
commonalty of the faculty of phyſic in London cannot admit 
or Cauſe to be admitted the ſaid Edward Archer a member, nor 


can we adminiſter or cauſe to be adminiſtered to the ſaid Ed- 
ward Archer the oaths, &c. It was argued for Doctor Archer, 


that he was entitled to be admitted into the fellowſhip of the 
college : and the ſtatute of 14, 15, H. 8. c. 5, was relied on, 
But Lord MANSFIELD and Mr. Juſtice YATEs aſked how it 
appeared that the Doctor was entitled to ſuch admiſſion into the 
college? obſerving, at the ſame time, that the ſtatute relied upon, 
was only a private act, relating ſolely to a particular bodyof men. 
As rox, J. took notice, that here is no ground laid for ſuch 2 


claim. It is nothing more than that he was examined and ad- 


mitted as a licentiate : and, therefore, he is lawfully entitled to 
be and ought to be admitted a fellow and a member of the cor- 
poration. But how does that follow? VAT Es, J. e has ſhewn 
no colour of title to be ſo. How then can the Court iflue a 


peremptory mandamus to admit him? here are no premiſles 


whereupon to ground the concluſion “ That he is entitled to 
« what he claims: here is no title at all ſhewn to ſupport his 
„ | 

In Hilary term, 10 G. 3. new rules of the like kind, in favour 


of the licentiates, were moved for, and a few days afterwards - 


made abſolute ; and new writs of mandamus were thereupon iſ- 
ſaed and returned. The return to the new writ in the caſe 
of Dr. Fothergill was as follows: That true it is an act 


of parliament was made in the third year of Henry the 


Eight, &c. ; and that ſuch other act of parliament was made in 


the fourteenth year of the reign of Henry the Eighth ; and that 
ſuch other act of parliament was made in the thirty-fecond year 


of Henry the Eighth; and that ſuch other act was made in the 
firſt of Mary, as in the ſaid writ is in that behalf mentioned; 
and that 7%n Fothergill, doctor in phyſic, in the ſaid writ 


named, having been for that purpoſe duiy examined and approv- 


ed, was admitted to exerciſe the faculty of phyſic in the city ef 
London, and for ſeven miles round the ſame, by the preſident and 
college or commonalty of the faculty of phyſic in London, by the 
letters of the ſaid preſident and college or commonalty, ſealed with 


we 
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we do further moſt humbly certify that, by reaſon of the pre- 
miſſes, the ſaid John Fothergill did nt become lawfully entitled 
to be admitted a member of the ſaid college and commonality and 


corporation, as by the ſaid writ is above ſuppoſed. And we do 


further moſt humbly certify and return, that ever fince the 
making of the ſaid acts of parliament, in the ſaid writ mention- 
ed, every perſon admitted a member of the ſcid college or common- 
alty, hath been, and hath uſed and been accuſtomed-to be, be- 
fore his being admitted a member of the ſaid college or com- 
monalty, elected by the preſident and college or commonalty afore- 
ſaid to be a member of the ſaid college or commonalty ; and 
that the ſaid John Fothergill hath not been nor was elected by 
the preſident and college or commonalty aforeſaid to be a member 
of the ſaid college or commonalty. And we do further moſt 
humbly certify and return to our ſaid moſt ſerene preſent ſo- 
vereign lord the now king, that after the making of the ſaid ſe- 
veral acts of parliament in the ſaid writ mentioned, and long 
before the ſaid Fohn Fothergill was admitted to the exerciſe of 
the faculty of phyſic in the city of London, and {even miles 
round the ſame, as in the faid writ is mentioned, to wit on the 
firſt day of February, in the year of our Lord one thouſand 
hve hundred and fifty-five, at an aſſembly of the ſaid preſi- 
dent and college or commonalty, a certain reaſonable ſtatute 
act and ordinance, commonly called a BY-Law (not now ex- 
tant in writing), was made and ordained by the then preſident 
and college or commonalty of the faculty of phyſic in Lon- 
don, whereby „it was ordained, that every perſon hereafter 
to be admitted a member of the ſaid college or common- 
< alty ſhould, before his being admitted a member of the ſaid 
college or commonalty, be elected by the preſident and col- 
lege or commonalty aforeſaid to be a member of the faid col- 
lege or commonalty ;” which ſaid by-law ſtill is in full 
force and effect, in no wiſe repealed, reverſed, annulled, va- 
cated, or made void; and that the faid Zohn Fothergill hath 
not been nor was elected to be a member of the ſaid college or 
commonalty according to the form and effect of the ſaid by- 
law. And we do further moſt humbly certify and return to 
our ſaid moſt ſerene ſovereign lord the now king, that after 
the making of the ſaid ſeveral acts of parliament in the ſaid 
writ mentioned, and long before the ſaid John Fothergill was 
admitted to exerciſe the faculty of phyſic as in the ſaid writ is 
mentioned, to wit, on the firſt day of February, in the year of 
our Lord one thouſand five hundred and fitty-five, at an aſ- 
ſembly of the faid preſident and college or commonalty a cer- 
tain reaſonable ſtatute act and ordinance, commonly called a 
by-law (not now extant in writing), was made, enacted, and 
ordained by the ſaid preſident and college or commonalty for 
the wholeſome government, overſeeing, and correction of the 


Gid college or commonalty, and of all men exerciſing the ſame 
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faculty in the city of London, and within ſeven miles round 


the ſame, © whereby perſons then exerciſing, or who ſhould 
« at any time thereafter exerciſe the ſaid faculty of phyſic in 


ce the city of London, and within ſeven miles round the ſame, 


c were diſtinguiſhed. into three claſſes or orders; namely, one 
cc claſs conſiſting of the members of the ſaid college or com- 
& monalty for the time being, who were then and were to be 
« from thenceforth called fellows of the ſaid college. or com- 
t monalty ; another claſs conſiſting of ſuch perſons as had been 
© or ſhould be deſirous of becoming members of the ſaid col- 
& lege or commonalty, and had been, or ſhould be, examined 
« and approved of by the preſident and cenſors of the faid 
ce college or commonalty to be candidates for election into the 
&« ſociety or fellowſhip of the ſaid college or commonalty, who 
cc were then and were to be from thenceforth called candi- 
cc dates; and the other claſs to conſiſt of ſuch perſons as then 
« were or at any time thereafter ſhould be licenſed and ad- 
c mitted to exerciſe the ſaid faculty of phylic in the city of 
London, and within ſeven miles round the ſame, by the ſaid 
ce preſident and college and commonalty, by their letters fealed 
« with the common ſeal of the faid college or commonalty; 


< which laſtmentioned claſs not being members of the ſaid 


« college or commonalty, were then and were to be from 
ce thenceforth called permiſſi or licentiates ;”” and that at the 
reſpective times of making the ſtatutes, acts, ordinances, or 
by-laws herein after mentioned, and before and at the time 
the ſaid Zohn Fothergill was admitted to exerciſe the faculty of 


phyſic, as in the ſaid writ is mentioned; perſons exerciſing 


the faculty of phyſic within the city of London, and ſeven 
miles round the ſame, were diſtinguiſhed into the three claſſes 
or orders aforeſaid, and well known by the reſpective names 
of fellows, candidates, and licentiates: and we do further 
humbly certify and return to our moſt ſerene ſovereign lord 
the now king, that before the ſaid Zohn Fothergill was ad- 
mitted to exerciſe the faculty of phyſic as in the ſaid writ is 


mentioned, that is to ſay, on the fourth day of April, in the 


year of our Lord one thouſand ſeven hundred and thirty-ſeven, 
at an aflembly of the ſaid preſident and college or commonal- 
ty of the faculty of phyſic, a certain reaſonable ſtatute act and 
ordinance, commonly called a by-law, was made, enacted, and 
ordained by the faid preſident and college or commonalty, for 
regulating the admiſſion of members of the ſaid college or 
commonalty, whereby it was enacted and ordained, © that 
nobody thould be admitted into the ſociety of the college 
c who ſhould not firſt have been of the number of candidates 
for one whole year, or publicly read phyſic for three years in 
«© ſome univerſity of Britain, or been doctor of the chair in 
« fome univerſity of this kingdom, or ordinary king's phyſi- 
cian;“ which ſaid laſtmentioned by-law, from the _ 
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the making thereof, until, and at the time of the ſaid admiſſion 
of the ſaid Fohn Fothergill to exerciſe the faculty of phyſic in 
the city of London. and within ſeven miles round the ſame, 
and until the firſt day of April, in the year of ur Lord one 


thouſand ſeven hundred and ſixty-five, continued in full force 


and effect. And we do further certify and return to our ſ.1d 
moſt ferene ſovereign lord the now king, that on the firſt day 
of April, in the year of our Lord one thouſand feven hundred 
and ſixty- five, at an aſſembly of the ſaid preſident and college 
or commonalty, a certain other reaſonable ſtatute act and ordi- 
nance, commonly called a by-law, was made, enacted, and or- 
dained by the aid preſident and college or commonalty of the 
faculty of phyſic aforcſaid, for the reg lating of the admiſſion 
of members of the ſaid college or commonaity, whereby it was 
enacted and ordained, © that nobody ſhould be admitted into 
« the order of fellows who ſhould not have ben 2 candidate 
for one whole year; except the king or queen's ordinary 
& phyſician with ſalary or royal profeſſor of phylic in the uni- 
« verſity of Oxford or Cambridge; which ſaid laſtmentioned 
by-law {ill remains in full force and effecd, not reverſed, an- 
nuiled, repealed, or vacated. And we do further moſt humbly 
certifyand return to our moſt ſerene ſovereign lord the now king, 
that the ſaid 7% n Fithergill is not nor everqvas candidate for 
one whole year, or any other time, nor ever publicly read phy- 
ſic for three years in any univerſity of Britain, nor ever was 
doctor of the chair in any univerſity of this kingdom, nor is 
nor ever was king or queen's ordinary phyſician, with falar 


or without ſalary, nor is nor ever was royal profeſſor of phy- 


ic in the univerſity of Oxford or Cambridge. And we do 
further humbly certify to our moſt ſerene f{-vereign lord the 
now king, that after the making of the ſaid ſeveral acts of 
parliament in the ſaid writ mentioned, and before the ſaid ad- 


miſſion of the ſaid Fohn Fothergill to exerciſe the faculty of 


phyſic as aforeſaid, that is to ſay, on the ſaid fourth day of 
April, in the ſaid year of our Lord one thouſand ſeven hundred 
and thirty-ſeven, at an afſembly of the ſaid preſident and col- 
lege or commonalty, a certain other reaſonable ſtatute act and 
ordinance, commonly called a by-law, was made, enacted, and 
ordained by the ſaid preſident and college or commonalty, 
whereby, © reciting that many practiſed phyſic in the city of 
London, whom the ſaid preſident and college or conmonal= 
© ty deemed altogether unfit to be adopted into the number of 
& fellows or candidates, either becauſe they were not Britons 
by birth, or had not taken the degree of a doctor, or were 
© not ſufficiently learned, or ſufficiently advanced in age and 


© zravity, or for other like cauſes, and yet might be able to 


© ſerve the public, and do good to men's health, at leaſt in 
© ſome cures, it was ordained and appointed, that, after due 


* examination and approbation of the preſident and cenſors, 
X x 4 * ſuch 
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ce ſuch perſons ſhould be permitted to praCtiſe ſo long as they 
c behaved themſelves well,” which ſaid by-law or ordinance, 
from the time'of making thereof, until 25 at the time of the 
examination, approbation, and admiſſion of the ſaid Fohn Fi. 
 thergill to exerciſe the faculty of phyſic in the city of London 
and within ſeven miles round the ſame, in the faid writ men- 
tioned, and afterwards was in full force and effect; and divers 
perſons from time to time applied to be, and according to, and 
in purſuance of the laſtmentioned by-law or ordinance, were 
examined and approved of by the preſident and cenſor of the 
ſaid college or commonalty, for the time being, and licenſed 
and admitted to exerciſe the faculty of phyſic in the city of 
London, and within ſeven miles round the fame, by the ſaid 


preſident and college or commonalty, by their letters ſealed 


with their common fea] ; which perſons ſo examined, approved, 


and admitted to exerciſe the faculty of phyſic in the city of 


London, and within ſeven miles round the fame, have been, 
and are called and known by the name of licentiates. And 
we do further certify and return, that the ſaid John Fother- 
gill applied to the faid prefident* and college or commonalty of 
the faculty of phyſic in London aforeſaid, to be by them licenſed 
and admitted to exerciſe the faculty of phyſic in the city of Lon- 
don, and within ſeven miles round the ſame ; and that the ſaid 
John Fothergill was thereupon, according to, and in purſuance 


of, the laſtmentioned by-law or ordinance, examined and ap- 


proved by the preſident and cenſors of the ſaid college or com- 
monalty, and was licenſed and admitted by the faid preſident 
and college or commonalty according to the ſaid laflmen- 
tioned by law or. ordinance, by their letters ſealed with their 
common ſeal, to exerciſe the faculty of phylic in the city of 
London, and for ſeven miles round the ſame ; which is the cx- 
amination, approbation, and admiſſion of the ſaid Fohn Fo- 
thergill to exerciſe the faculty of phyſie in the city of Lon- 
don, and within ſeven miles round the fame, in the ſaid writ 
mentioned. And we do further certify and return to our moſt 
ſerene ſovereign lord the now king, that the ſaid ohn Fother- 
gill never was examined, approved, or admitted to exerciſe the 
faculty of phyſic in the city of London, and within ſeven miles 
round the ſame, in any other manner, or for any other pur- 
poſe than as and in order to his being a licentiate as aforeſaid. 
And for theſe reaſons we cannot, admit, or cauſe to be admitted, 
the ſaid John Fothergill, a member of the ſaid corporation, to- 
gether wich all the libertics, privileges, franchiſes, emoluments. 
and commodities to one of the members of the faid corpora- 


tion belonging and appertaining, as by the ſaid writ we are 


commanded.— I HE GENERAL drift of the argument in ſupport 
of the claim of the licentiates was, that the charter meant to 
make them members of the corporation ; that it equally in- 
corporates every man then practiſing the faculty of 12 in 
ondon 
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London, and is not confined to the particular perſons named 


in it; that it includes all future practiſers, as well as thoſe then 
exiſting; that a perſon having a licence becomes thereby one 
of the body, and wants nothing but the form of admiſſion. 
This, they ſaid, was the found and legal conſtruction of the 


charter. 
where that admiffion is refuſed. 


A right to admiſſion 1s a ground for a mandamus, 


They could not found their 


right upon any fact or precedent; becauſe there had been a 


conſtant uſurpation ever fince the charter, 
by-law could control the charter. 


But no uſage or 
And none of the reaſons 


given in their return are ſufficient to deſtroy the licentiate's 
claim. The college have duly examined him, approved him, 
and admitted him to practiſe, with full teſtimonials of his qua- 
lifications for it: and it does not lie in their mouths, after this, 
to ſay that he is not fit to be admitted into their body. They 
alleged that the by-law of the college exceeded their power; and 
that their uſage is contrary to their charter. THE COUNSEL 
FOR THE COLLEGE urged the impropriety and unfitneſs, that 
the loweſt licentiate ſhould, by obtaining a mere licence to 
practiſe phyſic, be 7p/o facto inveſted with the important offices 
of the college, and be truſted with thoſe regulations and inſpec- 
tions which are committed to great and eminent phyſicians. 
It is a claim that was never thought of for near two hundred 
and fifty years : that the contrary uſage has been acquieſced un. 


der. 


The demand of admiſſion into the corporation upon a 


« mere licence under this by-law, is unfair, uncandid, ungene- 
rous, and unjuſt. It is a fraud: it is contrary to the known 


condition of che licence, and to his own agreement. 
breach of the condition of the licence. 


It is a 


Theſe by-laws are a 


proper check : no man ought to be admitted into the college 


without paſſing an examination as a candidate. 


The licen- 


tiates know very well that their examination reached only to 
thoſe leſſer degrees of learning, ſkill, and knowledge, which 


might ſerve merely to qualify them to begin to practiſe in the 
profeſhon they had entered into. 


But it may very well be ſup- 


poſed, that many perſons who have been admitted fuch licen- 
tiates, merely to enable them to practiſe, would not have been 
judged worthy, upon a ſtricter examination as candidates for 
fellowihip, to become members of the college. The college 


exclude none from practiſing, who may be of ſervice to man- 

But the important offices of the members of the col- 

lege require a conſiderable degree of learning, knowledge, and 

This attempt aims at levelling all ranks: it would 
confound all diſtinctions, and make no difference between the 
moſt learned and experienced phyſician and the raweſt begin- 
Lord MANSFIELD ſaid he had read over all their con- 
ſtitutions, ſtatutes, and by-laws : and he intimated, that many 
of them are narrow, if not illegal, can 
fore, upon a title not ſet out in the writ. A title is now ſet 


kind, 


judgment. 


ner, 


This matter came on be- 


out: 
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out: which title is a licence from the college, after havi 


been duly examined and approved, „o exerciſe the faculty - 


of phyſic in the city of London, and for ſeven miles round 
c the ſame.” If that alone makes him ip/o facto a fellow of 
the college, there is no need of admiſſion. The return admits 
the four acts of parliament ſtated in the writ; and alſo the li- 
cence; but they deny it to be a conſequence, + That by reaſon 
, the premiſes he became lawfully entitled to be admitted a 
© MEMBER of the ſaid college and commonalty and corpo- 
ration, as by the writ is fuppoſed.” Then they ſet forth 
the ufage ever ſince the making of the acts of parliament, that 
every perfon admitted a member muſt be, before his being ad- 
mitted a member, elected to it by the preſident and college; 
and that the doctor had never been fo cleCted. Then they 
ſet forth a by-law (1) to the ſame effect; and that he has not 
been elected a member according to that by-law. They 
then ſet forth another (2) by-law, which divides the faculty in- 
to three claſſes, viz. members of the college; candidates for 
election into ſuch memberſhip (who were to be examined and 
approved of by the preſident and ceaſors to be candidates for 
election; and licentiates or permiſſi. They ſet forth another (3) 
by-law, that nobody ſhould be admitted into the ſociety of 
the college, who ſhould not firſt have been of the number of 
candidaies for one whole year, or publicly read phyfic for 
three years in ſome univerſity of Britain, or been doctor of 
the chair in ſome univerſity of this kingdom, or ordinary 
king's phyſician, They ſet forth another (4) by law, that no- 
body ſhould be admitted into the order of fellows, who ſhould 
not have been a candidate for one whole year; except the 
king or queen's ordinary phyſician with falary, or royal pro- 
feſſor of phyſic in Oxford or Cambridge. They aver that 
the doCtor never was a candidate for one whole year, or any 
other time; and that he did not come within any of the ex- 
ceptions in theſe two laſtmentioned by-laws. Then they ſet 
- forth a fifth by-law (made at the ſame (5) time with the third), 
whereby reciting “ That many practiſed phylic in the city 
* of London, whom the preſident and college or commonalty 
4 deemed altogether unfit to be adopted into the number of 
ce fellows or candidates, either becauſe they were not Britons 
& by birth or had not taken the degree of a doctor, or were 
ec not ſufficiently learned or ſufficiently advanced in age and 
« pravity, or for other like cauſes, and yet might be able to 


& ſerve the public and do good to men's healths, at leaſt in 


& fome cures, it was ordained, that after due examination 
and approbation of the preſident and cenfors, ſuch perſons 
ſhould be PERMITTED To PRACTISE, /o long as they be- 


. ? 1 * 


—— 


(1) zſt February, 1555. (2) it February, 1572. . 
(3) 4th April, 1737. (4) uit April, 1765. (5) 4th April, 2 5 1 
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haved themſelves well. That many perſons, from time to 
time, applied to be, and according to and in purſuance of this 
laſt by-law were, examined and approved by:the preſident and 
cenſors for the time being, and ſicenſed and admitted to exer- 
ciſe the faculty of phyſic in the city of London and within 
ſeven miles round the ſame ; and have been and are called and 
known by the name of licentiates. They add further, that 


Doctor Fothergill applied to the preſident and college, to be 


by them licenſed and admitted to exerciſe the faculty of phyſie 
in the city of London and within ſeven miles round the ſame ; 
and that he was thereupon, according to and in purſuance of 
the laſtmentioned by-law, examined and approved by the 
preſident and cenſors, and was licenſed and admitted by the 
preſident and cenſors, according to the ſaid laſtmentioned by- 
law, to exerciſe the faculty of phyſie in the city of London 
and for ſeven miles round it. And they aver %ig to be the 
examination, approbation, and admiſſion of him in the writ 
mentioned ; and that he never was examined, approved, or 
admitted to-exerciſe the faculty of phyſic in the city of Lon- 
don, and within ſeven miles round the ſame, in any other man- 
ner, or for any other purpoſe, than as and in order to his being 
a LICENTIATE as aforeſaid. Now, be this by-law good, or 
bad, yet the right of admiſſion into the college is claimed under 


it. It would be a moſt unreaſonable thing, to accept this li- 


cence under the by-laws, and yet to treat theſe by-laws as 
null and void; to turn this licence ſo accepted, againſt the 
perſons from whom it was thus accepted; and to ſet it up, as 
the foundation of a right to be admitted under the charter. 
Therefore, as no other foundation of ſuch right to be a fellow 
is ſhewn, it comes round to the very point upon which cur 
former determination turned: and I am of opinion that the 
return ought to be allowed. AsTon, J. was entirely of the 
ſame opinion, that ſuppoſing the by-law to be bad; yet as 
the doctor came in ander it, he was bound by it. As he 
claims his title to the fellowſhip under it he cannot now de- 
ſert that title claimed under the by-law ; and claim under the 
Charter. His acceptance of the licence under the by-law 
contradicts his claim under the charter. And it would be a 
fraud upon the college, to make this uſe of their licence, directly 
contrary to the manifeſt and acknowledged intention of it. 
He alſo thought that the point had been, in effect, determined 
upon the former application. WILLEs, J. likewiſe thought 
that this came round juſt to the ſame point that was determined 
before. He concurred with Lord Mansfield and his brother 
Mon. ASHHURST, J. did the like; and thought that the 
former determination governed this caſe. Doctor Fothergill 
has accepted this licence, under the by-law. He ought not 
therefore now to ſuppoſe it a bad one; and yet, upon the foun- 
dation of this very ſame licence, to inſiſt upon a right under 


the charter. Per Cur, unanimouſly, let the RETURN BE AL- 
| LOWED. 
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Lowup. Lord MAxsFIETD gave a hint to the College, 
whether they would think it adviſeable to truſt to a retury 
upon their preſent by-laws; or whether they would not con- 
ſider about mending them: and it ſeems that they have been 
| ſince amended. | | 23 
But in this caſe, it was finally decided that a doctor of 
Tue King o. phyſic, who has been licenſed by the” College of Phyſicians 


the Prefident and 
College of Phy- , ? . k . 
Sons, Ea, 1 claim as a matter of right to be examined by the College in 


37 Geo. 3. E. R. order to his being admitted a fellow of the college. This 
7 ter. Kali. 282 was a rule calling on the Preſident and College or Common- 
alty of Phyſic in London to ſhew cauſe why a mandamus 
ſhould not iſſue, commanding them to examine C. Stanger, 
M. D. as to his qualification and fitneſs to be admitted into 
the ſaid corporation as a member or fellow thereof. By ſtat. 
3 Hen. 8. c. 11. it is enacted that no perſon within the city 
of London or within ſeven. miles thereof ſhall take upon 
him to exerciſe as a phyfician, except he ſhall firſt be ex- 
amined, approved. and admitted by the biſhop of London or by 
the dean of St. Paul's for the time being, calling to him or 
them four doctors of phyſic ; with a proviſo that the act ſhall 
not be prejudicial to the univerſities of Oxford or Cam- 
bridge or to any privileges granted to them. King Henry 
Eighth afterwards, in the tenth year of his reign, by charter 
incorporated the College of Phyſicians: after reciting the mil- 
chiefs that had ariſen to the public from the practice of unikil- 
ful and ignorant men, and his will “Collegium perpetuum 
doctorum et gravium virorum, qui medicinam in urbe noſltr: 
JLondino et ſuburbibus intraque ſeptem millia paſſuum ab ea 
urbe quaquaverſus publice exerceant, inſtitui,“ he incorpo- 
rated them thus, 7. Chambre, T. Linacre, F. de Viftoria, N. 
Halſeibel, F. Franciſce, and R. Yaxley medicis conceſſimus 
quod ipſi ommneſgue Domines ejuſdem facultatis de et in civitate 
predietg ſint in re et nomine unum corpus et communitas 
perpetua five collegium perpetuum.” Then power is given 
to the college to elect annually a preſident of the college, 
ad ſupervidendum recognoſcendum et gubernandum pro 
illo anno collegium five communitatem et omnes homines eiu. 
dem facultatis et negotia eorundem.“ "The preſident and 
college are then authoriſed to make by-laws “pro ſalubri 
gubernatione ſuperviſu et correctione collegii ſeu communita- 
tis et omnium hominum eandem facultatem in dictã civitate (eu 


per ſeptem milliaria in circuitu ejuſdem civitatis exercentium, | 


&c.” It then directs that no perſon ſhall practiſe phyhe in 
London or within ſeven miles thereof “ nili ad hoc per dictum 
preſidentem et communitatem admiſſus ſit, &e. And it 
gives the preſident and the college power to elect annually 
tour perſons (now called cenſors) & qui habeant ſuperviſum et 
ſcrutinium correctionem et gubernationem omnium et ſingu- 
lorum dictæ civitatis medicorum utzntium facultate medicinæ 

| | in 


to practiſe phyſic in London and within ſeven miles, cannot 
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in eadem civitate, ac aliorum medicorum forinſecorum quo- 
rumcumque facultatem illam medicine: aliquo modo frequen- 
tantium et utentium infra eandem civitatem et ſuburbia ejuſ- 
dem five intra ſeptem milliaria in circuitu ejuſdem civitatis,” 
& c. And it contains an exemption from ſerving on juries 
mus; * quod nec preſidens nec aliquis de collegio prædicto 
medicorum, nec ſucceſſores ſui, nec eorum aliquis exercens fa- 
cultatem illam ſummoneantur,”” &c, The ſtat. 14 and 15 Hen. 
8. c. 5. after reciting the above charter, and the expediency of 
providing that no perſon of the ſaid politic body and commo- 


nalty ſhould be ſuffered to exerciſe and practiſe phyſic but 


only thoſe who were “ profound, fad, and diſcrete, groundly 
learned and deep] ſtudied in phyſic, confirmed the charter, 
and enacted that the 11x perſons therein named chooſing to them 
more of the commonalty ſhould thenceforth be called the Elects, 
who ſhould annually chooſe a pre ſident of the faid commonalty; 
with power in caſe of the death of one of the elects to the ſurvi- 
vors of the eight to elect another; and it enacted that no per- 
{on ſhould be ſuffered to practiſe phytic throughout England 
until he ſhould be examined by the prefident and three of the 
elects, and have from the preſident and three of the elects let- 
ters teſtimonial of their examination, „except he ſhould be a 
graduate of Oxford or Cambridge, who had accompliſhed all. 
things for his form without any grace.” Dr. Stanger, after 
referring to the above ſtatutes and charter, ſtated in his affi- 
davit that in 1783 he took a degree of doctor of phyſic at 
Edinburgh, after a reſidence there for three years, and after 
having ſtudied phyſic there and at other places for many 
years; that afterwards he went abroad to France, Italy, and 
Germany, and ſtudied phyſic there for ſeveral years more. 
That in 1789 he obtained a licence from the College of Phy- 
kcians here in the uſual way to practiſe in London and within 
ſeven miles thereof, and that he has practiſed ever ſince. 
That in June, 1796, he applied to the preſident and college 
at their general meeting to be admitted by them to be a mem- 
ber of their corporation, ſubmitting himſelf to be previouſly 
examined by them concerning his qualification and fitneſs to 
be admitted a member of the corporation, which the college 
refuſed. Dr. Stanger alſo added in his affidavit that he was 
duly qualified and fit to be admitted a member of the College. 
The affidavits in anſwer to the rule diſcloſd the following 
(among other) facts. For two hundred years paſt there have 
been three claſſes of perſons practitin; phyſie in London and 


ſeven miles round; the fellows; candidates, perſons deſirous 


of becoming members, and who have been examined and ap- 
proved by the preſident and cenſors to be candidates for elec- 
tion into the ſociety or fellowſhip; and the licentiates, who 
may practiſe as fully in all reſpects as fellows and have the 
ſame benefits and advantages. Various by-laws have been 
made by the College reſpecting the qualifications of perſons = 
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be admitted fellows ; one of them ſo long ago as 1637, by 
which it was ordained that no perſon ſhould be admitted a fel. 
low unleſs he had performed all his exerciſes and diſputations 
in one of our univerſities without diſpenſation, and which has 
continued ever fince with ſome little alterations. To prevent 
any .miſtake ariſing from the words & aliqua Britanniæ Acade. 
mia” in ſome of the by-laws reſpeCting this qualification, an 
explanatory by-law was made in 1751, in which it was de- 
clared that the meaning of the words was that no perſon ſhould 
be admitted who was not a Doctor of Phyſic of Oxford or 
Cambridge. The by-laws of the college have been reviſed 
and altered ſince the year 1768. By thoſe now in exiſtence 
no perſon can be admitted a fellow unleſs he has been a can- 
didate for a year, except in certain cafes hereafter mentioned. 
No perſon can be admitted into the claſs of candidates unleſs 
he has been created a Doctor of Phylic in the univerſity of 
Oxford or Cambridge, or unleſs he has obtained the ſame de- 
gree in the univerſity of Dublin, and has been incorporated 
into one of the univerſities of Oxford or Cambridge; nor 


can any ſuch perſon be admitted into the claſs of candidates 
until after he has been examined as to his knowledge of phy- 


fic in three of the greater or leſſer meetings (called the comi- 
tia majora and comitia minora) of the college. After a per- 


fon has been a candidate for a year, he may be propoſed by 


the preſident at one of the greater meetings and admitted a 


fellow, if the majority of the fellows conſent, without further 


examination. But by two other by-laws perſons not having 
the above qualifications may be propoſed in one of two ways 
by one, the preſident is enabled once in every other year at 
the comitia minora to propoſe one licentiate of ten years ſtand- 
ing, who may (if the major part of the comitia minora con- 
fent) be propoſed by the preſident at the next comitia 
majora to be elected a fellow, and if the majority of fel- 
lows then preſent conſent, he may then be admitted a fe!- 
low. By the other, any one of the fellows may propoſe any 
licentiate, of ſeven years. ſtanding and of the age of 36, in 
the comitia majora to be examined; if the major part of the 
fellows conſent, ſuch licentiate may be examined by the pre- 
ſident or vice preſident and cenſors, and if approved by the 
major part of the fellows then preſent he may be propoſed at 
the next comitia majora to be a fellow, and admitted if the 
majority of the fellows then preſent conſent. The ordinary 
greater meetings (comitia majora) are holden four times a year, 
and conſiſt of the preſident or vice- preſident and ten fellows at 
leaſt. The ordinary leſſer meetings (oomitia minora), conſiſting 
of the preſident or vice-preſident, regiſtrar and cenſors of thecol- 
lege, are holden once a month. A letter was alſo inſerted in the 
affidavits written by King Charles the Second to the college in 
1674, in which he ſignified his pleaſure and directed the col- 
lege not to admit any perſon who had not had his —_— in 
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cither of our univerſities of Oxford or Cambridge : but it was 
admitted in the argument that ng notice could legally be taken 
of this letter. It was alſo ſtated in the affidavits that Dr. 
Stanger, when he was licenſed, gave his faith or promiſe to 
the college that he would obſerve the ſtatutes of the college, 
&c. in the uſual mode. Lord Kenyon, Ch. J.—The prin- 
cipal ground on which it was faid in 4 Burr. 2199, that the 
by-laws of the college were bad was, that © they interfered 
with their exerciſing their own judgment, and prevented them 
from receiving into their body perſons known or thought by 
them to be really fit and qualified; and if I had found that 
that objection exiſted in this caſe, I ſhould have thought it 
fatal: but in the very ſentence in which Lord Mansfield ex- 
preſſed himſelf as above, he added “ ſuch of them indeed as 
only require a proper education and a ſufficient degree of {kill 
and qualification may be ſtil] retained.” Two univerſities 


have been founded in this country, amply endowed and fur- 


niſhed with profeſſors in the different ſciences ; and I ſhould 
be ſorry that thoſe who have been educated at either of them 
ſhould undervalue the benefits of ſuch an education. In this 
caſe it is admitted that a licentiate does not de facto become 
a fellow of the college: it is admitted that he mult be firſt 
examined, and that thoſe who are called the College of Phy- 
ſicians are to judge of his fitneſs. It ſeems that the appeal 
here is rather made ad verecundiam, and that Dr. Stanger 
could not be rejected if he were examined. If the college 
are not judges of the fitneſs of the perſon examined, I do not 
know who is. Then is this a reaſonable teſt of the fitneſs of 
the party? poſſibly they might have framed a better, though I do 
not ſay that they could; but the queſtion here is, Whether this 
is a reaſonable by-law ? according to the concurrent opinions of 
all mankind it is. The Legiſlature have conſidered that per- 


ſons who have taken degrees in our univerſities are entitled to 


certzin privileges in the church. So if we look into our own 
profeſſion, thoſe who have been educated at our univerſities 
have particular privileges; and though the inns of court are 
not corporations, yet their regulations ſhew that this has been 
con{tdered as reaſonable. It is not that a perſon becomes qua- 
lifted from keeping his commons within the walls of the inns 
of court or the univerſities, but living with thoſe of the pro- 
feſſion will probably advance him in the knowledge of that 
profeſſion for which he is a candidate. Again in the civil 
lay; however competent any particular individual may be 
trom extraordinary endowments or the exertion of ſuperior 
talents, he muſt firſt take his degrees at one of our univerſi- 
ties, and afterwards continue a year in a ſtate of probation be- 
fore he can practiſe. "Thoſe regulations that are adapted to 
the common race of men are the beſt : it does not follow 
that all inſtitutions calculated for the ordinary claſſes of men 
are to be proſtrated merely becauſe they ſtand in the way of 
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ſome few individuals of ſuperior talents. Then the queſtion 
is, Whether this is a reaſonable by-law that requires a degree 
to be taken at one of our univerſities, which in general is 
ſuppoſed to be conferred as a reward for talents and learning. 
If indeed this had been a ſine qua non, and it had operated as 
a total excluſion of every other mode of gaining acceſs to 
the college, it would have been a bad by-law ; but thete by- 
laws point out other modes of gaining admiffon into the col. 
lege. If Dr. Stanger has all thoſe requiſites that qualify a 
perſon for that high ſtation, any one of the fellows may now 
propoſe him; he may apply to the honourable feelings of the 


college, to the very ſame tribunal to which this mandamus 


(if it were granted) would refer him; for in all events he 
muſt ſubmit to their examination and determination. In the 
profeſſion of the church, we find that the biſhops inſiſt on 


having a teſtimonial of the perſon to be ordained ſigned by a 


certain number of clergymen; and though the biſhops them- 
ſelves may have the power of judging of the fitneſs of the per- 
fon to be ordained, it was never 4 og but that this was one 
reaſonable teſt of fitneſs even before examination: it is a teſt 


to regulate their own conduct. So here I think that this is a 


reaſonable teſt, Therefore on this ſhort ground, I am of opi- 
nion that theſe are good and reaſonable by-laws, and that we 
are bound to refuſe the writ. The other judges agreed. 


Rule diſcharged. | 


Campbell v. 
Hell, 

Mich. Ter, 

15 Geo. 3. B. R. 
Corvpr. 205. 


Plantations. 


N the trial of this action for money had and received, 

a ſpecial verdict was found with the privity and conſent 

of the attorney-general, for the expreſs purpoſe of trying the 
queſtion as to the validity of impoſing the duty of 4} per cent 
upon all goods and ſugars exported from the iſland of Gre- 
nada.—The verdict ſtated that the ifland of Grenada was 


taken by the Britiſh arms, in open war, from the French 


king. That the ifland of Grenada ſurrendered upon capitu- 


lation, and that the capitulation on which it turrendered, 


was by reference to the capitulation upon which the ifland of 
Martinique had before ſurrendered. The ſpecial verdict then 
ſtated ſome articles of the capitulation, and particularly the 5th 
article, by which it is agreed, That Grenada ſhould conti- 
nue to be governed by its preſent laws until his Majeſty's fur- 
ther pleaſure be known. It next ſtates the 6th article; where, 
to a demand of the inhabitants of Grenada, requiring that 
they ſhould be maintained in their property and effects, move- 
able and immoveable, of what nature ſoever, and that they 
ſhould be preſerved in their privileges, rights, honours, and 
exemptions ; the anſwer 1s, the inhabitants being Je of 
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Great Britain, will enjoy their properties and privileges in 
like manner as the other his Audis ſübiects in the other 
Britiſh Leeward Iſlands: fo that the anſwer is, that they will 
have the ccnſequences of their being ſubjects, and that they 
will be as much ſubjects as any of the other Leeward Iflands. 
Then it ſtates another article of the capitulation ; viz. the 
"th article, by which they demand, that they ſhall pay no 
other duties than what they before paid to the French king; 
that the capitation tax ſhall be the fame, and that the expences 
of the courts of juſtice, and of the adminiſtration of govern- 
ment, ſhould be paid out of the king's demeine : in anſwer 
to which they are referred to the anſwer given to the 
foregoing article; that is, being /u/jefs they will be en- 
titied in like manner as the other his Majefly's ſubjects in 
the Britiſh Leeward Iflands. "The next thing ſtated in the 
ſpecial verdict was, the treaty of peace figned the 1oth Fe- 
bruary, 1763; and it ſtated, that part of the treaty of peace, 
by which the iſland of Grenada is ceded. The next inttru- 
ment was a proclamation under the great ſeal, bearing date 
the 5th of October, 1762, wherein amongſt other things it 
is ſaid as follows: Whereas it will greatly contribute to the 
ſpecdy ſettling our ſaid governments, of which the iſland of 
(Grenada is one, that our loving ſubjects ſhould be informed 
of our paternal care for the liberties and properties of thoſe 
who are and ſhall become inhabitants thereof: We have 
thought fit to publiſh and declare by this our proclamation, 
that we have in our letters patent under our great ſeal of 
Great Britain, by which the faid governments are con- 
!tituced, given expreſs power and direction to our gover- 
nors of the ſaid colonies refpectively, that ſo ſoon as the 
{tate and circumſtances of the ſaid colonies will admit thereof, 
they ſhall, with the advice and conſent of the members of our 
council, ſummon and call general afiemblies, within the faid 
governments reſpectively, in ſuch manner and form as is uſed 
and directed in thoſe colonies and provinces of America, which 
are already under our immediate government; and we have 
allo given power to the ſaid governors, with the conſent of 
our {aid councils, and the repreſentatives of the people, to be 
ſummoned as aforeſaid, fe mai, compiitute, and ordain laws, 
ſtatutes, and ordinances, for the public peace, welfare, and 
good government of our faid colonies and the inhabitants 
thereof, as near as may be agreeable io the laws of England, 
and under ſuch regulations and reſtrictions as are uſcd in our 
other colonies. The next inſtrument ſtated in the ſpecial 
verdict was the letters patent under the grea: ſeal, or rather a 
proclamation, bearing date the 26th March, 1764; wherein 


the king recites a ſurvey and diviiion of the ceded iſlands, 


and that he had ordered them to be divided into allotments, 
as an invitation to purchaſers to come in and purchaſe upon 
the terms and conditions ſpecified in that proclamation. The 
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next inſtrument tated, was the letters patent under the great 


ſeal, bearing date the gth of April, 1764. In theſe letters, 


there is a commiſſion, appointing General Meluille governor, 
with a power to ſummon an affembly as ſoon as the ſtate and 
circumſtances of the ifland would admit, and to make laws 


with conſent of the governor and council, with reference to 


the manner of the other aſſemblies of tie king's provinces in 
America. This inſtrument is dated the gth of April, 1754. 
The governor arrived in Grenada on the 14th of December, 
1764, ani before the end of the year 1765 an aflembly ac- 
tually met in the ifland of Grenada. But before the arrival 
of the governor at Grenada, indeed before his departure from 


London, there is another inſtrument, upon the validity of 


which the whole queſtion turns; which inſtrument contains 
letters patent under the great ſeal, bearing date the 20th cf 
July, 1764. Wherein, the king reciting, that whereas, in 
Barbadoes, and in all the Britiſh Leeward Iſlands, there was a 
duty of four and an half per cent upon all ſugars, &c. exported; 
and reciting, in theſe words: that whereas it is reaſonable and 
expedient, and of importance to our other ſugar iſlands, that 
the like duty ſhould take place in our ſaid iſland of Grenada; 
proceeds thus : we have thought fit, and our royal will and 
pleaſure is, „ AND WE DO HEREBY, by virtue of our prero— 
« gative royal, order, direct, and appoint, that from and aftgr 


te the 29th day of September next enſuing, the date of theſe pre- 


« ſents, @ duty or impoſt of four and an half per cent, in ſpecie, 


4e ſhall be raiſed and paid to us, our heirs and ſucceſſors, upon 


« all dead commodities, the growth and produce of our 1aid 
« iſland of Grenada, that ſhall be ſhipped off from the ſame, 


ein lieu of all cuſtoms and import duties, hitherto collected 


« upon goods imported and exported into and out of the ſaid 
« iſland, under the authority of his moſt chriſtian majeſty.” — 
'The ſpecial verdict then ſtates, that in fact this duty of four 
and halt per cent is paid in all the Britiſh Leeward Iſlands, and 
ſets forth the ſeveral acts of aſſembly relative to theſe duties. 


The general queſtion that ariſes out of all theſe facts found by 


the ſpecial verdict is this: Whether the letters patent under 
the great ſeal, bearing date the 20th of July, 1704, are good 
and valid to aboliſh the French duties; and in lieu thereof, to 
impoſe the four and half per cent duty above mentioned, which 
is paid in all the Britiſh Leeward Iflands? It was contended, 


at the bar, that the /e7ters patent are void, on two points; THE 


FIRST Is, that although they had been made before the procla- 
mation of the 7th of October, 1763, yet the king could not 
exerciſe ſuch a legiſlative power over a conquered country 
THE SECOND POINT 1s, that though the king had ſufficient 
power and authority before the th of October, 1763, to do 
ſuch legiſlative act, yet, before the letters patent of the 20h 
of July, 1764, he had diveſted himſelf of that — 
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Lond MansriELD, CH. J. laid down the following pro- 
poſitions as clear; iſt, A country conquered by the Britiſh 
arms becomes a dominion of the king, in right of his crown; 
and, therefore, neceſſarily ſubject to the legiſlature, the parlia- 
ment of Great-Britain. 

2dly, The conquered inhabitants, once received under the 
king's protection, become ſubjects, and are to be univerſally 
conſidered in that light, not as enemies or aliens. 

3dly, The articles of capitulation upon which the countr 
is ſurrendered, and the articles of peace by which it is __ 


are facred and inviolable according to their true intent and 


meaning. 

4thly, The law and legiſlative government of every domi- 
nion, equally effects all perſons and all property within the 
limits thereof; and is the rule of deciſion for all queſtions 
which ariſe there. Whoever purchaſes, lives, or ſues there, 
puts himſelf under the law of the place. An Engliſhman in 
Ireland, Minorca, the Ifle of Man, or the Plantations, has no 
privilege diſtinct from the natives. 

5thly, The laws of a conquered country continue in force, 
until they are altered by the conqueror: the abſurd excep- 
tion as to Pagans, mentioned in Caluin's cafe, ſhews the uni- 
verſality and antiquity of the maxim. For that diſtinction 
could not exiſt before the chriſtian æra; and in all probability 
aroſe from the mad enthuſiaſm of the Croiſades. In the pre- 
ſent caſe, the capitulation expreſsly provides and agrees, that 


they ſhall continue to be governed by their own laws, until his 


majeſty's further pleaſure be known. 

6thly, If the king (and when I ſay the king, I always mean 
the king, without the concurrence of parliament) has a power 
to alter the old and to introduce new laws in a conquered 
country, this legiſlation being ſubordinate, that is, ſubordi- 
nate to his own authority in parliament, he cannot make any 
new change contrary to fundamental principles: he cannot ex- 
empt an inhabitant from that particular dominion ; as for in- 
ſttnce, from the laws of trade, or from the power of parlia- 
ment, or give him privileges excluſive of his other ſubjects; 
and fo in many other inſtances which might be put. 

But the preſent change, if it had been made before the 7th of 
October, 1763, would have been made recently after the ceſſion 
of Grenada by treaty, and is in itſelf moſt reaſonable, equitable, 
and political; for it js putting Grenada, as to duties, on the 
lame footing with all the: Britiſh Leeward Iſlands. If Grenada 
paid more, it would have been detrimental to her; if leſs, it 
mult be detrimental to the other Leeward Iſlands: nay, it would 
have been carrying the capitulation into execution, which gave 
the people of Grenada hopes, that if any new tax was laid on, 
their caſe would be the ſame with their fellow ſubjects in the 
other Leeward Iflands. The only queſtion, then, on this firſt 
point is, Whether the king bad a power to make ſuch change 
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between the 10th of February, 1763, the day the treaty of 


peace was ſigned, and the jth of October, 1763? Taking 
theſe propoſitions to be true, which J have ſtated; the only 
queſtion is, Whether the Ling had, of himfelf, that power 
It is left, by the conſtitution, to the king's authority to grant 
or refuſe a capitulation : if he reſules, and puts the inhabitants 
to the fword, or exterminates them, all the lands belong to 
him. If he receives the inhabitants under his protection, aud 
grants them their property, he has a power to fix ſuch terms 
and conditions as he thinks proper. He is intruſted with 


aking the treaty of peace: he may yield up the conqueſt, or 


retain it upon what terms he pleaſes, "Theſe powers no man 
ever diſputed; neither has it hitherto been controverted, that 
the king might change part or the whole of the Jaw or poli- 
tical form of government of a conquered dominion. To go 
into the hiſtory of the conqueſts made by the crown of Eng- 


land. — The conqueſt, and the alteration of the laws of Ireland,. 


have been variouſly and Jearnedly c:ſcuſſed by lawyers and 
writers of great fame, at different periods of time: but no man 
ever ſaid, that the change in the laws of that country was nude 
by the parliament of England: no man ever ſaid the crown 
could not do it. The fact, in truth, aſter all the reſearches 
which have been made, comes out clearly to be, as it is laid 
down by Lord Chief juſtice Vaughan (i), that Ireland received 
the laws of England, by the charters and commands of Hen. 
2, King Jen, Hen. 3, and he adds an et cetera to take in Ed. I. 
and the ſubſequent kings. And he ſhews clearly the miſtake 
of imagining that the charters of the 12th of John, were by 


the aflent of a parliament of Ireland. Whenever the firit 


parliament was called in Ireland, that change was introduced 
without the interpoſition of the parliament of England; and 


muſt, therefore, be derived from the crown. Mr. Barrington 


is well warranted in ſaying, that the ſtatute of Wales, 12th 
Ed. 1ſt. is certainly no more than regulations made by the 
king in his council, for the government of Wales, which the 
preamble ſays was then totally ſubdued. "Though, for various 
political purpoſes, he feigned Wales to be a fe: of his crown; 
yet he governed it as a conqueſt. For Ed. 1ſt. never pre- 
tended that he could, without the aſſent of parliament, mate 
laws to bind any part of the realm. Berwick, after the con- 
queſt of it, was governed by charters from the crown, without 
the interpoſition of parliament, till the reign of Fac: 1ſt. All 
the alterations in the laws of Gafcony, Guienne, and Calais, 
muſt have been under the #/7g's authority; becauſe, all the 
aQs of parliament relative to them are extant. For they were 
in the reign of Edward 2d, and all the acts of parliament of 
that time are extant. There are ſome acts of parliament rela- 
tive to each of theſ: conqueſts that I have named, but none 
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for any change of their laws, and particularly with regard to 
Calais, which is alluded to as if their laws were conſidæred as 
given by the crown. Betides the garriſon, there are inhabi- 
tants, property, and trade in Gibraltar: ever ſince that con- 
queſt, the king has made orders and regulations ſuitable to 
thoſe who live, &c. or trade, or enjoy property in a garriſon 
town. The attorney-gcneral alluded to a variety of inſtances, 
and ſeveral very lately, in which the king had exercifed l-giſ- 
lation in Minorca: there, there are many inhabitants, much 
property, and trade, If it is ſeid that the king does it as com- 
ing in the place of the king of Spain, becauſe their old conſti- 
tution remains, the ſame argument holds here. For, beiore 
the 7th of October, 1562, the original conftitution of Gre- 
nada continued, and the king ſtood in place-of their former 
ſovereign, Aſter the conqueſt of New-York, in which moſt of 
the old Dutch inhabitants remained, King Charſes 2d. ch inged 
the form of their conftitution and political government; by 
granting it to the Duke of HD, to hold of his crown, under 
ali the regulations contained in the /-tters patent. It is not to 
be wondered at, that an adjudged cafe in point has not been 
produced. No queſtion was ever ftarted before, but that the 
king has a right to a legiſlative authority over a conquered 
country; it was never denied in Weſtminſter-hall; it never 
was queſtioned in parliament. Czke's Report of the arguments 
and reſolutions of the judges in Calvin's cafe, lays, it down as 
clear, If a king (ſays the book) comes to a kingdom by con- 
queſt, he may change and alter the laws of that Kingdom ; but 
if he comes to it by title and deſcent, he cannot change the 
iaws of himſelf, without the conſent of parliament(r). It is 
plain he alludes to his own country, becauſe he alludes to a 
country where there is a parliament, The authority allo of 
two great names has been cited, who take the propoſition for 
granted. In the year 1722, the aſſembly of Jamaica being 
refractory, it was referred to Sir Philip Yorze and Sir Clement 
[[oarge, to know © what could be done if the aftembly ſhould 
© obſtinately continue to withhold all the uſual ſupplies.” — 
They reported thus: “If Jamaica was ſtill to be conſidered 
das a conquered iſland, the king had a right to levy taxes 
upon the inhabitants; but if it was to be conſidered in the 
« ſame light as the other colonies, no tax could be impoſed on 
the inhabitants but by an afſembly of the iſſand. or by an att 
* of parliament.” They contidered the diſtinction in Jaw as 
clear, and an indiſputable conſequence of the iſland being in 
the one ſtate or in the other. Whether it remained a conquett, 
or was made a colony, they did not examine. I have upon 
former occaſions traced the conftitution of Jamaica, as fer as 
there are papers and records in the offices, and cannot find that 
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any Spaniard remained upon the iſland fo late as the reſtora- 
tion; if any, there were very few. To a queſtion I lately 
put to a perſon well informed and acquainted with the country, 
his anſwer was, there were no Spaniſh names among the white 
inhabitants, there were among the negroes. King Charles ad. 
by proclamation, invited ſettlers there, he made grants of lands: 
he appointed at firſt a governor and council only: afterwards 
he granted a commiſſion to the governor to call an affemoly, 
The conſtitution of every province, immediately under the 
king, has ariſen in the ſame manner; not from grants, but 
from commiſſions to call aſſemblies: and, therefore, all the 
Spaniards having left the iſland or been driven out, Jamaica 
from the firſt ſettling was an Engliſh colony, who, under the 
authority of the king, planted a vacant iſland belonging to him 
in right of his crown; like the caſes of the iſland of St. He- 
lena and St. John, mentioned by Mr, Attorney-general. A 
maxim of conſtitutional law as declared by all the judges in 
Calvin's caſe, and which two ſuch men in modern times as 
Sir Philip Torke and Sir Clement /[earge took for granted, 
will require {ome authorities to ſhake; But, on the other tide, 
no book, no ſaying, no opinion has been cited; no inſtance in 
any period of hiſtory produced, where a doubt has been raiſed 
concerning it. The council for the plaintiff, no doubt, la- 
boured this point from a difidence of what might be our opi- 
nion on the ſecond queſtion. But, upon the ſecond point, 
after full conſideration, we are of opinion, that before the letie, 


patent of the 20th of July, 1764, the 4:ng had precluded him- 


ſelf from the exerciſe of a legiſlative authority over the iſland. 


of Grenada. The firſt and material inſtrument is the pro- 
clamation of the 7th of October, 1763. See what it is that 
the king there ſays, with what view, and how he engages him- 
ſelf and pledges his word. “ For the better ſecurity of the 
liberty and property of thoſe who are or ſhall become in- 
6 habitants of our ifland of Grenada, we have declared by 
« this our proclamation, that we have commiſſioned our go- 
« vernor (as ſoon as the ſtate and circumſtances of the co- 
« lony will admit) 10 call an afſembly to enact laws, Fc.“ — 
With what view is this made? It is to invite ſettlers and 
ſubjects. And why to invite ? That they might think their pro- 
perties, &c. more ſecure if the legiſlation was veſted in an 
aſſembly, than under a governor and council only. Next, 
having eſtabliſhed the conſtitution, the proclamation of the 
20th of March, 1764, invites them to come in as purchaſors, 
In further confirmation of all this, on the gth of April, 1764, 
three months before July, an actual commiſſion is made out 
to the governor to call an aflembly, as ſoon as the ſtate of the 
iſland would admit thereof. You obſerve, there is no reſci- 
vation in the proclamation of any legiſlature to be exerciſed by 
the king, or by the governor and council under his authority, 
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in any manner, until the aſſembly ſhould meet; but rather the 
contrary: for whatever conſtruction is to be put upon it, 
which, perhaps. may be very difficult through all the caſes to 
which it may be applied, it alludes to a government by /aws in 
being, and by courts of juſtice, nat by a {cgilatrve authority, 
until an afſembly ſhould be called. There does not appear, 
from the ſpecial verdict, any impediment to the calling an aſ- 


ſembly immediately on the arrival of the governor, which was 


in December, 1764. But no aſſembly was called then, or at 


any time afterwards, til] the end of the year 1765. We, there- 


fore. think, that by the two proclamations, and the commiſſion 
to Governor Melville, the king had immediately and 7rrecover- 
ably granted to all who were or thould become inhabitants, or 
who had, or ſhould acquire property in the iſland of Grenada, 
or more generally to all whzm it might concern, that the ſubor- 
dinate legiſlation over the iſland ſhould be exerciſed by an 
aſſembly, with the conſent of the governor and council, in like 
manner as the other iflands belonging to the king. There- 
fore, though the aboliſhing the duties of the French king and 
the ſubſtituting this tax in its ſtead, which, according to the 
finding in this ſpecial verdict, is paid in all the Britiſh Leeward 
iflands, is juſt and equitable with reſpect to Grenada itſelf, 
and the other Britiſh Leeward Iſlands, yet, through the inat- 
tention of the king's ſervants, in inverting the order in which 
the inſtruments ſhould have paſſed, and been notoriouſly pub- 
liſhed, the laſt act is contradictory to, and a violation of the firſt, 
and is therefore void. How proper ſoever it may be, in re- 
ſpect to the object of the /etters patent of the 20th of July, 
1704, to uſe the words of Sir Philip Joe and Sir Clement 
IVearge, © it can only now be done, by the affembly of ihe iſcand, 
* or by an at of the parliament of Great Britain.” Ihe 
conſequence is, judgment mutt be given for the plaintift, 


leading. 
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IHE Court will cenſure an unneceſſary length of plead- Yates . Carlifie 


ing. On a reference to the maſter, to report by whoſe 
fault the pleadings were extended to an enormous length: he 


priſonment, againſt eight defendants, in which the pleadings 
amounted to a paper book of near two thouſand ſheets, ariting 
from the length and intricacy of the declaration: the action 
being only brought to try, whether the freeholders and copy- 
holders of the manor of Ellerton, in Yorkſhire (whereof Luke 
Robinſon, eſq. a barriſter, was lord, in right of his wife) were 
entitled to common, in a ground called the Incloſure. bin- 
fin (who had prepared the declaration), in propria perſond, 

| 171 | ſhewed 


er, ut, Hil. Ter. 
1 Geo. 3. BR. 
; = : t Black, Reg. 

reported this to be an action of treſpaſs, battery, and falſe im- 270, 
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ſhewed cauſe againſt this report, no other counſel caring to be it 

employed; and IHR CourT ftrongly inclined to fix ſome t 

heavy cenſure upon him; but deſired, that previouſly the bl 

queſtion of right might be tried: for which purpoſe, an iſſue 0 

was the next day ſettled in a quarter of a ſheet of paper; and 6 

went down to be tried on the northern circuit. . 

Yates v. Callile When this cauſe went down to trial on the feigned iſſue, p 
3 tay the defendant Robinſon made default at the aſſizes, and a 7 
1 Black. Rah 291 Verdict was had againſt him. And now, upon motion and tl 
ſolemn argument, the Court directed this verdict to be cn, t. 

tered of record, and all the coſts incurred in every ſtage of 6 

proceedings (which amounted to near 1000l.) to be paid by C 

| ; Robinſon. 8 7 
| * Muller, Declaration. IA declaration muſt be entitled of the term t 
1 30 Geo. 3. B. R. when the writ is returnable; though in certain caſes, ac- t 
| 3 Ter. Rep. 624. Cording to the practice of the Court, it need not actually t 
be filed till the next term, — This was a rule, calling on a 
the defendant to ſhew cauſe why the p;ea ſhould not be ſ 
delivered to the plaintiff, and why the maſter ſhould not 0 
tax the plaintiff her coſts of the ſuit, and of this applica- d 
tion, and why the plaintiff ſhould not have leave to ſue out c 

exccution for the ſame, and alſo for 11. 11s. 6d.; a verdict r 

b 

K 

a 
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having been taken for the plaintiff for 70l. ſubject to an award 
to be made between the parties. This action was brought for 
uſe and occupation, and for money paid, &c; the defendant 
pleaded the general iſſue, and paid money into court. At 
. the trial there was a reference of all matters in diſpute be- 
tween the parties in the cauſe, and the coſts of the cauſe were 
to abide the event and determination of the award, The ar- 
bitrator awarded and found thefe ſpecial facts; that the plaintiſt 
| ſucd out her writ on the 14th November, 1788, returnable 
i the 20th November, when ſpecial bail was put in; that the 
| declaration was filed in Hilury term, 1789, entitled as of that 
1 term, ſtating the defendant to be indebted to the plaintiff for 
__ uſe and occupation before the iſt of January, 1789, and upon 
other counts; that 11, x1is: 6d. became due at Chriſtmas, 
1788, for a quarter's rent; that the defendant paid into court 
all the rent due at Michaelmas, 1788, and the plaintiff's other 
demands ; that at Chriſtmas, 1788, he tendered the rent which 
became due at that time, which was refuſed; and that the ſum 
of 1]. 115. 6d. was the whole ſum remaining cue from the 
defendant to the plaintiit, after the payment of the money into 
court. On ſhewing cauſe, it was inſitted on the behalf of 
the defendant, tnat the declaration could not include the rent 
which became due ſubſequent ro Michaelmas term; it ſhould 
have been flled as of Michaelmas term, when the writ was 
returnable. The Court were clearly of opinion that the de- 
clation ſhould have been entitled of Michaclmas term; and 
that on application for that purpoſe they would have ordered 
it 
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it to be amended accordingly, The conſequence of which was, 
that the def ndant was not liable to the coſts. — And BULLER, 
J. obfcrved, that notwithſtanding the difference between a re- 
ference & of all matters in diſpute between the parties in the 
« cauſe,”” and & of all matters in diſpute in the cauſe hetween 
« the parties,” was now clearly and fully underitood by the 
practiſers of the court, yet that the diſtinstion was too refine 

for the general underſtanding of mankind ; and therefore he 
thought it would be better to amend the terms of the reference 
thus; to make the former a reference © of all matters in differ- 
ence between the parties,“ omitting the other words © iu the 
cauſe;“ and the latter a reference of“ all matters in difference 
in the cauſe;”” omitting + between the parties.“ With reipect 
to this particulur caſe, ic is the clear and undoubted practice of 
the Court that the declaration ſhoud have been delivered as of 
the term when the writ was returnable. According to the 
ancient practice, the declaration was actually delivered in the 
fame term ; it was only in eaſe of the plaintiff that the time 
of actual delivery was <calarged; but fill it muſt be conti- 
dered as delivered nunc pro turc. As to the practice of de- 
claring by the bye; that goes on a different-ground : a decla- 
ration by the bye is not on the original writ; but the party 
being in court in one action, a plalatiſf may declare againſt 
him in another within two terms. Neither does any difhculty 
ariſe from the practice of pleading in avatement z for under 


ſuch circumſtance- as the preſent, the defen ant might have 


entered a ſpecial imparlance, if neceflary, or he might have 
filed the plea in abatement as of the Michaelmas term. 
Then as rt the laſt caſe put at the bar, of the action againit 
two defendants ; ſuch a caſe cannot exiſt on one writ, or 
if both defendants are ſerved before the return of the writ, 


and one of them do not apoear in the fame term, he mult 


plead as of the term when he ought to have appeared z and if 
ne be not ſerved before the return of tne writ, the plaintiir muſt 
ſue out another writ.— Rule diſcharged. , 


697 


The title of the declaration in this caſe was made agreeable Wilkes, efq. . 


to the truth of the fact. The plies difiringas to compei the 


the rarlot Halt 
fax, Mic. Ter. 


earl to enter his appearance was returnable on the morrow of; Geo. 3. C. B. 
St. Martin in this term; who then appeared, after having de-2 is. 255. 


layed the plaintiff by effoigning, and privilege of parliament for 
ſeveral terms, whereupon the plaintiff declared of this term of 
St. Michael generally, which is contidered by relation as a de- 
claration of the firſt day of the term in law; during the delay 
in this cauſe, and before the earl could be compciled to appear, 
Mr. //ilkes was outlawed upon an information uled by the 
attorney or ſdlicitor general, and therefore the ucfendant want- 
ed to plead the outlawry in abatement, which being a dilatory 
plea muſt be pleaded within four days from the time of the 
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filing the declaration, or it cannot be pleaded at all; and {if the 
declaration is to be conſidered as of the firſt day of the term, 
which it ſeems it is in pdint of law) then the defendant was 
too late to plead this dilatory, and it cannot now be received; 
and therefore it was moved on the part of the defendant, that 
the plaintiff might be obliged to entitle his declaration, « Of 
t the morrow of St. Martin in the term of St. Michael in the 
5th year of the king, according to the truth of the caſe ; for 
the earl did not appear till that day, and before he was in 
court the plaintiff could not declare againſt him. Curia: The 
defendant does not aſk this alteration to be made in the title 
of the plaintiff's declaration as a matter of favour, but of right, 
Rand if he has that right we are bound ex debits fuſtitiæ to 
make this rule abſolute. —Can it be ſaid that the defendant has 
forfeited his right of pleading in abatement, or any dilatory, 
when four days are not paſſed ſince he was in court, and be— 
fore that time the plaintiff could not, by law, declare againſt 
him, and the defendant may plead whatever plea he pleaſes ? 
Therefore the rule muſt be made abſolute, and the title of the 
declaration, according to the truth, and ſictions in law, ſhall 
never do injuſtice, for in fiftione juris ſemper ęſt aquitas, 
Mettor, adminiſ- Where in debt on bond by an adminiſtrator, the declaration 
trator of Mellor, Hleged that adminiſtration was granted by the biſhop of 
©. Barber, . D . a 
T. Ter. Lichfield and Coventry, and che venue in the margin was 
29 Geo. 3. BR. laid in London, but the bond was ſtated to be made at Derby, 
3 Jer. Rel. 587. which is within the dioceſe ; the Court, on a general demurrer, 
| held that to be ſufficient; and that the bad venue laid in the 
margin was cured by the ſtat. of Jeofails—BuLLER, J.: On 
a ſpecial demurrer there might have been ſome doubt; but a 
bad venue, or the want of one, is cured by the ſtatute of Jeo- 
fails —CGRosE, J.: In the caie of Howe v. Haſelword, Barnes, 
4to. ed. 483, a motion was made to arref} the judgment, be- 
cauſe the venue was laid at Norwich in the declaration, and 
Norfolk was added in the margin. But the Court afterwards 
diſcharged the rule; ſaying, © Had no venue been laid in the body 
& of the declaration, reference mult be had to the margin; but 
« where a proper venue is laid in the body of the declaration, 
te the word in the margin ſhall not vitiate it: the county in the 
© margin will help, but not hurt.” So here as the venue is 
laid in the body of the declaration at Derby, the addition of 
London in the margin will not'vitiate it. ] 
Sutton +. Fenn, In declarations the county aforeſaid, where more than one is 
Mic. Ter, named, always refers to the margin. The plaintiff declared as 
13 . follows: Norfolk to wit] Jam Fenn, late of Marlborough, 
3 Hi., 330. co. Wilts, yeoman, was attached to anſwer Robert Sutton, of a 
plea of treſpaſs on the cafe, &c. And thereupon the ſaid Robert, 
by his attorney, complains, that, whereas the ſaid William, 
it of January, 1772, at Catton in the. county aforeſaid, was 
Eng | indebted 
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indebted to the ſaid Robert, in 120l. &c. with ſeveral counts 
in afſumpſit. To this, the defendant demurs generally. For 
the defendant it was argued, that the declaration was at beſt 
uncertain ; for that the county aforeſaid referred both to Nor- 
folk and Wilts. Curia: We have not the leaſt doubt, but 
that judgment muſt be for the plaintiff; the county of Wilts 
is only mentioned in the declaration as part of the deſcription 
of the defendant, and the word afore/a:d is not ſo ſtrong as the 


word ſame. Inſt. 20 b. the words & county aforeſaid,” have 


a general reference to Norfolk in the margin, and not a par- 
ticular reference to part of the addition of the defendant's 


name in the writ; where a county is in the margin of a de- 
claration, and the treſpaſs or thing is alleged to be done at D. 


and he doth not ſhew in what county D. is, yet it is well 
enough, becauſe it ſhall be intended to be in the fame county 
which is in the margin, for a general intendment thall there 
ſerve. Cre. Fac. 90. And in the caſe of Hall v. V alland, 
the plaintiff declared, that whereas V. MA. was poſſeſſed of 
ſuch land in Melton Mowbrey pro termino diverſorum annorum, 
Fe. it was aſſigned for error, becauſe it was not ſhewn in what 


county Melton Mowbrey. was, ſo it doth not appear where the 
land lies nor where the promiſe was made: fed non allocatur : 


for Leiceſterſhire being in the margin, it is always intended 
to he the county where the land lies, none other being men- 
tioned. So in the caſe at bar we are ali of opinicn, that the 
promiſe being laid to be made at Catton in the county afore- 
ſaid, muſt be intended to be made at Catton in the county in 
the margin. But if this had not been a right venue, it would 
have been cured after a verdict by the Vat. 16 & 17 Car. 2. 
c. 8. ſect. 1. judgment for the plaintiff, 


What is ſufficient certainty in a declaration.— ohn Conner ſohn Connor v. 
of Barnett was ſummoned to anſwer % Conner of a plea john Connor, 


that he render to him 681. which he owes to him and un- Tr. T 


5 Geo. 3. . 


juſtly detains, &c. and thereupon the ſaid Th Connor (de- 17, 386. 


clares upon a bond), the defendant, craves cher of the bond 
and condition, which is ſet forth, whereupon the defendant 
demurs in law, and -ſhews for ſpecial cauſe of demurrer that 
it does not appear that the plaintiff hath any cauſe of action, 
or that the defendant is indebted, or that he executed the 
bond: it was objected, that it did not appear to the Court 
which 7%n Connor executed the bond, becauſe there is no 
diſtinction by way of addition to the name of John Connor 
after the firſt line of the declaration; to which it was an- 
ſwered and reſolved by the Court, that ſufficient certainty ap- 
pears upon the record that John Connor of Barnett is indebt- 
ed upon a bond executed by him to on Connor of Friday- 
ſtreet, the oyer whereof is ſet forth; and therefore Fohn Connor 
of Friday-ſtreet muſt have judgment againft hn Connor of 
Barnett, | 
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Trevor v. Wall, In an inferior court the declaration muſt allege that . 


Ea. Ter. . - ON 8 | 
„ Geo, 3. BR ey Was had and received within the juriſdiction, as well as 


1, Rep. 1% that the defendant promiſed to pay within it. Alſo a court of 


error cannot award a venire de novo when the proceedinss 
originate in an inferior court : and therefore if any one count 
in the declaration be bad, and the judgment be genera}, it 
muſt be reverſed in rte. — This was error on a judgment in 
an inferior court in Shropſhire. The firſt count in the de- 
chration, . which was for money had and received, alleged 
that the defendant below was indebted to the plaintiff in a 
certain ſum, which he promiſed to pay within the jrurifdittion ; 
vat it did nat [late that the monty was had and received ꝛbithin 
He juriſdition. There was ancther count on an account 
itatzd, which alleged that the account was ſtated within the 
Juriſdiction. The counſel for the defendant in error obferu— 
ed, that this was after verdickt; and every thing neceflary to 
fupnort it mutt now be preſumed to have been proved at the 
trial. But (even ſuppoſing it to be well founded) it went 
only to one count. The other, which is on an account 
ſtated, being indiſputably good. That thercforc the judg— 
ment mult be aſhrmed as to that count which is good, am! 
there ſhould be a writ of enquiry to aſſeſs the damages on it 
as it was impoſſible for this Court to aſcertain what damages 
were given on each count; and Grant and Ale (1) was cited 
to ſhew that a court of error may award a venire de 10%. 
But, Per Curiam, there is no inſtance of a court of error 
granting a verire de novo, when the proceedings originated in 
an inferior court. We cannot now ſay on which of the 
counts damages were given. None of the ſtatutes of jeo- 
fails aſſiſt the preſent caſe. The fir{t count is defective in 
jub{tance, for the confideration of the promiſe, which is 
the money had and received, is not alleged to be within the 
Juriſdiction. Judgment reverſed. The ſame point was deter- 
mined in Oram ve Fmbry, without argument, on the auths- 
rity of this caſe. Tr. 29 Geo. 3. B. R. 
Rees v. Albott, Declaration, that the detendant and another made their pro- 


42 e 2 miſſory note, by which they jtntly or ſeverally promiſed to 
eo . AX. 33 7 . ; . 
Cork, 874 pay, is good. This was a writ of error from the Common 


Pleas, in an action upon a promiſſory note made by ts, and 
the action brought againſt the defendant, the now plaintiff in 
error, ny, who let judgment below go by default, The de- 
claration ſtated, that the now plaintiff in error and another, 
made their promiſſory note, by which they jointly or ſeveral! 
promiſed to pay. Per Curiam If or is to be underſtood in 
this caſe as a d1sjunive, who is to cleft, whether the note 
ſhall be it or ſeveral? Certainly the perſon to whom it is 
payable. If fo, the plaintiff has made his election. But cr, 
in this caſe, is /ynon:mous to and. They both promiſe that 
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(i) See this caſe under the title PRACTICE (venire de novo). 
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or one of them ſhall pay: then het, and zach is liable 77 
f en. The nature of the tranſaction forces this conftruc- 


tion. It is ſaid th. it ju, ges ſhould be aſtute in furtnerance of 


right, and the means of 3 it. And therefore one is 
:'hamed to fee either hitch or hang upon pins or 3 
concrary to the true manifeſt m caning of the contract. Judg- 
ment afarmed, 


Variance.]—In an action againſt the FE fendant for negli« Green v. Ren- 


gence as an attorney, in not profecuting a debtor of the” | 
Mlaintiff's to judgment, the return of the writ on which the; 2 


1565 was arreſted, being laid to be in the 25th year, &c. 
and the writ itſelf appearing to have been return ble in the 
24th year, &c. this was held to be a fatal variance; even 
though the day of the return was alleged in the declaration 
under a . v:delicef, The writ was in fact ſued out on the 
24th of January, 1785, but by a miſtake it was indorſed 
on the 24th of January, 1784. On the gift of January, 
1:85, the defendant therein named was arreſted, and th 
of November, 1785, he was cd becauſe the plain- 
tif*s attorncy. had not figned judgment. At the trial- of the 
cauſe, on the production of the Writ, it was 0! be ged that 

there was a material variance between the writ and the decla- 
ration, the writ iifelf appar on the face of it to have been 
ſued out in January, 17845 but that was over-ruled ; however 
the judge, being of opinion that the return of the Writ was ma- 
terial, and there being a ſimilar variance in that reſpect, non- 
fuited the plaintiff; and it being now moved to ſec afide this 
nonſuit, The Court were all of opinion that the time when the 
cefendant ought to have charged the defendant in execution 


depending on "the return of the writ, the return became ma- 


terial, and therefore the variance was fatal. Rule refufed. 


CIR Ter. 
3. B K. 
1 648 


By ſtat. 23 Fl/z. c. 4. ſheriffs are liable to a penalty orks x Mar- 


aking more than a certain aum on executions $5 upon the bo-! e, Tr. Ter: 
d lands, goods chattels.“ A declat ation on this act in „ Gove 3: 
Ys OUs, OR Chatte 7 C 8 7. N 77, 


citing the ſtatute, ſtated it thus, “ body, lands, goods, AND 
chattels;“ and this was held to be a fatal variance in arreſt of 
judgment. This was an action on the caſe grounded on the 
28th Eliz. c. 4. (1) wherein the plaintiff declared, that by an 
at made in the 28th Elix. &c. entitled, &c. it was amongſt 
other things enacted, that it ſhould not be lawful, &c. to or 
for any ſheriff, &c. by reaſon or colour of their or either of 
their office or offices to have, receive or take of any perſon, 
&. for the ſerving or executing of any extent or execution 

upon the body, lands, goods, and (2) chatteis, of any perſon, 


—ͤ9—U——z ðñöðqͥ4 — 
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(1) In 1 Sa. 331. It is ſaid that 1t appears by the Parliament Rolls to 
have been paſſed in the 28th iz. and lo it is ſtated in pie ading; bat it 
#ppears in the printed ſtautes as of the 29th Eg. | 

(2) The word is © or“ in the ſtatute. 
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&c. more or other conſideration or recompence than in the 
ſaid act was or ſhould be limited and appointed, which ſhould 
be lawful to be paid (1), received, and taken, that is to fay, 
12 d. of and for every 20s. &c. upon pain and penalty that all 
and every ſheriff, &c. which, at any time, &c. ſhould directly 
or indirectly do the contrary, ſhould loſe and forfeit to the 
party grieved his treble damages, and ſhould forteit the ſum of 
4ol. &c. as by the faid act relation being thereunto had will 
appear. It then ſet forth a fier: facias for tool. againſt the 
plaintiff at the ſuit of V. Facob, indorſed to levy 551. 25, 
excluſive of poundage, and the coſts and expences of levying, 
and that the defendant, as ſheriff, received for executing that 
writ more than is allowed by that act, viz. 40 l. more, where- 
by the plaintiff is aggrieved to the amount of the ſaid 40l. con- 
trary to the form and effect of the ſaid ſtatute, &c. There was 
a ſecond count for levying upon another fier: facias more than 
was allowed by the act; which concluded contrary to the 
form of the ſtatute in ſuch cafe made and provided. After 
verdict for the plaintiff, it was moved in the laft term to ar- 
reſt the judgment upon two objections. Firſt, the plaintiff 
proſeſſes to declare in a plea of treſpaſs upon the caſe wherein 


Jingle damages are claimed; and he has now demanded of the 


Court to enter up judgment for treble damages upon the ſta- 
tute of Elizabeth. But if this be conſidered as an action at 
common law, the plaintiff cannot have judgment for treble 
damages ; and if it be conſidered as an action on the ſtatute, 
he ſhould have declared in debt, and not in caſe. Lord K tN- 


N, Ch. J.— This being an action for damages, I do not 
know what debt could be claimed by the plaintiff: and there- 


tore without very itrong authority to the contrary, I ſhould 
confider an action on the cafe as the proper remedy. In ac- 
tions on the ſtatute of Fd. 6. for not ſetting out tithes, the 
value of the tithes which ought to have been ſet out is the 
certain meaſure of damages, and thereiore may be claimed as a 
debt: but here the damages are uncertain, and conſequent!y 
the preſent form of action is beſt adapted to the injury. 

The firſt objection was then abandoned, and a rule vi ob- 
tained on another ground, viz. that there were ſeveral variances 
between the ſtatute of Elizabeth itſelt, and the recital of it in the 
declaration, viz. * ſerving or executing,” initead of “ ſerving 
© au executing,” „goods and chattels,“ inſtead of “ goods 
& gr chatte's;”” * paid, received, and taken,” inſtead of & had 
ec received and taken,” Lord KEN VON, Ch. J. after argu- 
ment and time taken to conſider, delivered the opinion of the 
Court. Several objections were taken by the defendant on ac- 
count of variances between the declaration and the ſtatute on 
which the action is brought: but J ſhall only take notice of 
one of them, becauſe that appears to have great weight. In 
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the 


Pleading. 


the declaration, the ſtatute is recited thus, that the ſheriff ſhall 


not take above the ſum limited in that act for the ſerving or 
executing of any extent or execution upon the body, lands, 


goods, and chattels, of any perſon, whereas the words of the 
ſtatute are, „body, lands, goods, or chattels.”* This vari- 
ance is material, if the effect of the word “ or'* uſed in the 
ſtatute is to diſtribute the prohibition, and apply it to an exe- 
cution upon either the land, body, or goods, and to make the 


| ſheriff anſwerable if he take more than is allowed on an exe- 


cution either againſt one or the other ; and if the effect of the 
word “ and,“ which is uſed in the declaration, is to make the 
ſheriff reſponſible, only in cafe of his receiving too much on 
an execution againſt all three, namely, againſt land, body, and 
goods, and there are executions that may extend to all, namely 
a ſpecial capias utlagatum. The natural and obvious ſenſe of 
the words, as miſrecited in the declaration, is to confine the pro- 
villon of the ſtatute to executions againſt all: but that is ma- 
terially different from the words in the ſtatute, which tpeaks 
diſtributively of writs againſt either of the objects of execu- 
tion, and which inflicts a penalty on the ſherift for taking more 
than is allowed for executing any execution againlt either the 
body, lands, or chattels, &c. The caſe of Crefſw:ick v. Rook/by, 
2 Bulſt. 47., which was cited on behalf of the plaintiff, does 
not, when it is thoroughly conſidered, aſſiſt him. That caſe, 
which agrees with the doctrine laid down in 2 Hawk. c. 25. 
lect. 102., has only eſtabliſhed this, that where a ſtatute af 
leveral ſynonymous words, there the conjunctive recited in- 
ſtead of the disjunctive does no harm, for the ſtatute notwith- 
ſtanding the variance is truly recited. Nor according to the 
cale of Hall v. Gaven, Cro. Eliz. 307. will the uſe of the 
word and inſtead of or hurt, if the word or in the ſtatute has 
always been conſtrued and, But no authority has been quoted 
to he that, where the ſtatute uſes the disjunctive or, in which 
ſenſe it is to be underſtood, and the plaintiff in his declaration 
miſtecites the ſtatute, and uſes the word and, the Court are to 
conſtrue the word miſrecited to mean what the ſtatute does. 
Wherever the recital in the declaration anſwers the ſenſe of 
the ſtatute, it is ſufficient ; fo it is laid down in 2 Ventr. 215. 
But as in this caſe the ſenſe of the recital in the declaration 
does not anſwer that of the {tatute, all the authorities agree 
that the declaration is bad. On the fair conſtruction of the 
act of parliament, and on the meaning of the legiſlature, with- 
out conſidering how far any minute verbal miſrecital will have 
ſuch an effect, we think that this is a material variance, and 
that the judgment mult be arreſted. In the caſe of Boyce v. 
Woitaker (1), Lord MANSFIELD faid, If the defendant had 
unneceſſarily ſet out the act of parliament, which it ſeemed to 
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him he had, he would hold kim to half a letter.” It is no 

neceſſary here to overſet the authority of that caſe, or to en- 

quire whether or not that doctrine is carried too far; it is ſuf. 

ficient for the determination of this caſe to ſay that there is a 

material difference between the declaration and the words of 

the act of parliament ; and for this objection we are of opinion 

that the judgment ought to be arreſted. | 

en. Clerk. In an action for an amercement in a court-leet, if the de- 
ns mals”! un claration ſtate the court to have b-en holden before the ſteward 
3. C. B. 1 Len. of the manor, and the evidence proves it to have been hold-n 
Black. 162. before the deputy ſteward, it is a material variance. Debt for 
an amercement in a court-leet. The declaration ſtated the 
amercement to have been affeered at a court holden before the 

ſteward of the manor; but it appzared in evidence, that the 

court was really holden before, the deputy ſteward, who was 

appointed by jetter of attorney from the ſteward, GROSE I. 

who tried the cauſe, thought this was a fatal variance, and 

therefore nonſuited the plaintiff, A rule was obtained to ſhew 

cauſe why the nonſuit thould not be ſet aſide, and a new trial 

Frances, againſt which cauſe having been ſhewn, the Court 

eemed to have but little doubt of the variance being fatal, but 

ſaid, as the point was of conſequence to lords of manors. if the 

counſel for the plaintiff could produce any further authoritics 

than thoſe mentioned (1) in ſupport of the rule, he {hould be 

| heard. No other caſe being found, the rule was diſcharged. 

RaF2ll 1. Strat. In an action on a judgment, if the declaration ſtate the 


ton, Fr. Fer, 28; . © cx» 
Geo. z. Ch. judgment to have been recovered in a term different from that 


Hen. Bat 49 Which appears on the record, it is a failer of record. It is 
alio a variance, if the declaration ſtates the judgment againſt 
one defendant only, when it was againſt more than one.— 
Debt—'i he declaration ſtated that in Trinity term, 1787, 
the plaintiff recovered by a judgment in B. K. 421. 18. for 
his coſts in the defence of an action brought by the defendant 
againſt him the {aid plaintiff in that court. Plea -N ti-! 
record. —t he record being brought by mittimus from ti 
Court of B. R. it was moved that it might be read; which being 
done, it appeared that the judgment on which the plain— 
tiff declared, was recovered in Kaiter term, 1788, inſte.d of 
Trinity term, 1787 3 and this was urged to be a failer of record, — 
It alſo appeared that the judgment in queſtion was recovered 
in an action brought by the detendant againſt the preſent plain- 
tiſf and one 17/1472 fvarne, whereas the declaration Rated it 
to have been only againſt the plaintiff, *'{ his it was con- 
tended was a fatal variance ; and on both theſe grounds, but 


_ — 


; (1) 12 Mod, 470. 490. 1 Ld, Raym, bbo, Salt. 95. O. Fac. 32. 
271. 46. F . | 
chiefly 


| 4th, 1765, by which certain premiſes, conſiſting of the manor 


chiefly on the laſt, the Court gave judgment for the de- 
fendant (1). | | COTE 

The declaration being againſt the defendant as aſſignee Hare v. Cator, 
of 1 the ofa Sc. in certain premiſes: and the evidence ba. Ter. 
that he was aſſignee of part only; was held to be a fatal e 
variance. In covenant, a plaintiff declared — We th 
defendant as aſſignee of all the eſtate, right, title, and in- 
tereſt in certain premiſes by her demiſed to Lord Boling- 
broke. The defendant pleaded, that the eſtate, right, title, 
and intereſt of the ſaid Lord Bolingbroke, to the ſaid demiſed 
premiſes in the declaration mentioned, did not come to his poſ- 
ſeſſion by aſſignment, as in the ſaid declaration alleged: and 
thereupon iſſue was joined. On the trial of the cauſe, the 
jury found a verdict for the plaintiff, ſubject to the opinion of 
the Court upon a caſe, ſtating in ſubſtance as follows: The 
marriage ſettlement of Lord Bolingbroke, dated November 


of Beckenham, and eleven farms in Kent, and other eſtates 
of the yearly value of 3,250l. of which the premiſes in queſtion 
were part, were conveyed to truſtees, to the uſe of Lord Bo- 
lingbroke for life, with remainders over: with a power to 
Lord Bolingbroke to leaſe, c. and alſo a further power with 
the conſent of the truſtees to revoke the uſes of the ſaid ſet- 
tlement. 2. That by indenture of the 24th July, 1770, 
Lord Bolingbroke, for the conſideration there mentioned, de- 
miſed the eleven farms in Kent, and a meſſuage or tenement in 
Peckham, in the county of Surrey, to the plaintiff for 99 years, 
if he the ſaid Lord Bolingbroke ſhould fo long live, at a pep- 
per- corn rent. That by indenture, 25th July, 1770, the 
plaintiff redemiſed all the ſaid premiſes to Lord Bolingbroke, at 
the yearly rent of 5ool. for the term of 98 years and 11 
months, if the ſaid Lord Bolingbroke ſhould fo long live. 
Then it ſet out an indenture of the 20th of October, 1773, 
revoking the uſes in the ſettlement. Ihat afterwards, by 
leaſe and releaſe of the 21ſt and 22d of October, 1773, made 
between the truſtees under the faid ſertiement of the one part, 
Lord Bolinzbreke of the ſecond part, and the defendant of the 
third part, reciting the ſaid ſettlement, the revocation of the 
uſes, and that the defendant had contracted for the purchaſe of 
the premiſes at Beckenham, for 19,6881. the ſaid truſtees in 
confideration, &c. granted and conveyed the ſaid manor and 
eftates at Beckenham, to the defendant, his heirs and aſſigns. 
That the defendant Cator had us aſſignment of the ſaid 
term of 99 years, granted by Lord Bolingbroke to the plaintiff, 
nor of the redemiſe granted by the plaintiff to the ſaid Lord 
Bilingbroke.—T hat it appeared by the evidence there given 
for the plaintiff, that the defendant had notice of the annuity 
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granted to the plaintiff, and of the manner in which it was 
ſecured, before he completed his purchaſe. And that the 
price paid by the defendant Cator for the purchaſe of the (aid 
eſtate, was not beyond a fair and adequate price, on a ſuppo- 
ſition of the eſtate being bought ſubject to the payment of 
the annuity granted to the plaintiff. The defendant's ccunſd 
objected to the form of the action, by reaſon that the e 
Surrey, let at 110l. per ann. comprized in the redemiſe from 
the plaintitt to Lord Bolingbroke, was not purchaſed by the 
defendant. Ihe queſtion for the opinion of the Court was, 
Whether the action might be maintained? And on the argument 
ſeveral points aroke. 1. Whether, under the circumſtances of 


the caſe, the defendant was aſſignee at all. 2. If aſſignee, 
Whether, as being aſſignee of part only, he was liable for the { 
whole, or only an apportionment of the rent. 3. Whether j 
the action could be ſupported in point of form; the declara- c 
tion charging that the defendant was aſſignee of the whole, J 
whereas by the evidence it appeared he was aſſignee of part | 
only. THE Cour gave no opinion upon the point, whe- q 
ther the defendant was aſſignee; but determined upon the T 
objection in point of form that the defendant was improper n 
charged as aſſignee of the whole, againſt the truth of the ale; p 
being, if at all, aſſignee of part only. Accordingly, a nonſuit n 
was entered. | RENT | 8 
Douglas and o- A writ ſued out by plaintiffs as executors, and declaration by th 
1 - Irlam, them in their own right, was held a ſufficient variance for R 
40 Geo. 3. B. R. diſcharging the defendant out of cuſtody on filing common 
8 Ter. Rep. 416. bail. | SY . th 
Symonds v. An allegation in a plea, that « A. by his writing ſl tie th 
| Ball and two o- C aftermath of land to B., is not proved by evidence that at Va 
| thers, kli. Ter. an auction held for the ſe of ſelling it B. was the pur- th 
| 38 Geo. 3. BR.“ . pur poe © elung! « P 
$ Ter. Rep, 151. Chaſer, that B. gave a promiflory-note for the ſum, and that E. 
| | B.'s name was written (by A.'s agent) in the printed cata- ſet 
| logue as the buyer. In replevin for taking the plaintiff's cat- 6, 
| tle at a common land called Hay. Avowry that the {cus i pe 
quo has been immemorially parcel of a cuſtomary tenement o he 


| | the borough of Launceſton, &c. of which Fre? was ſeiſed in ar! 
| | fee according to the cuſtom of the borough, and becauſe the 


plaintiff's cattle were doing damage there the defendants ſeiled ſef 
them as a diſtreſs, &c. Plea in bar that by flat. 34 Geo. 3. has 

it was enacted that all the aftermath ſhould be veſted in the ſeſ 

mayor and aldermen for the time being, in truſt nevertheless inf 

are 


to fell and diſpoſe theresf, or otherwiſe to leaſe or demiſe the 
ſame by writing to any perſon, &c. for the beſt price or fei ma 
that could be had for the fame ; that by virtue of the ſaid act 


on the 3d of October, 1797, the mayor and aldermen of te {att 
borough by their certain writing ſold and diſpoſed of the al we 
an 


termath of the common lands called Hay to the plaintitt fron 
thenceforth until the 12th of January then next for 381. "I 
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the beſt price that could be had for the ſame, by virtue of 
which ſelling and diſpoſing, the plaintiff became entitled to 
the aftermath from thence until the 12th of January; and 
being ſo entitled he put in his cattle, &c. until the defendants 
unjuſtly took and detained them, &c. Replication that the 5 
mayor and aldermen did not ſell and diſpoſe of the aftermath to 
the plaintiff modo et forma, &c, on which iſſue was joined. 
There was another plea in bar, that the mayor and aldermen 
by therr certain writing demiſed the aftermath to the plaintiff, 
on which iſſue was afterwards taken. At the trial it appeared 
that at an auction, written conditions of ſale were produced, 
and the plaintiff being the higheſt bidder, the town clerk of 
the borough, who acted as agent for the mayor and aldermen, 
wrote down his name as the purchaſer at 38]. ; and the plain- 
tiff then gave his promiſſory note for the 381. It was ob- 
jected that this was not A SALE or DEMISE in writing, as re- 
quired by the act of parliament and the pleas in bar; the 
judge was of that opinion; but a verdict was taken for the 
plaintiff, with liberty to the defendants to move to ſet it aſide 
and to enter a verdict for them if this Court ſhould be of opi- 
nion that the plaintiff had not proved his pleas in bar; which 
motion being made, The Court were clearly of opinion, that the 
plaintift had not eſtabliſned his pleas in bar; ſaying that as 
neither the memorandum made by the town clerk or the note 
given by the plaintiff could be deemed a ſale or demiſe in writ- 
ing, ſo neither could they be joined together for that purpoſe. 


Rule abſolute. 

But a declaration ſtating it to be for maliciouſly indicting at Buſby v. Wat- 
the general quarter ſeſſions, inſtead of general ſeſſions, is good N Ter. 
the word quarter being only ſurpluſage. PER CURIAM: This jp.,.” 1” 
variance is immaterial; the ſtatute of the 2 Hen. 5. c. 4. ordains r050. 
the ſtated times for holding the ſeſſions of the peace throughout : 
England, four times in the year, thence uſually called quarter- | 
ſeſlons: and oftener if need be. The ſtatute of the 14 Hen. 1 
6. c. 4. does not repeal the former, but only diſcharges the | 
penalty in reſpect to Middleſex ; provided that the ſeſſions be 
held at leaſt twice in the year. On the firſt act there have 1 
ariſen, in all other counties, two kinds of ſeſſions. 1ſt. Ge- i1 
neral quarter ſeſſions, at the ſtatutable times. 2d. General 1 
ſeſſions, at other intermediate periods. The quarter ſeſſions 
has, by ſeveral ſtatutes, the ſame juriſdiction as the general 6 
ſeſſions, and more. In Middleſex, by the change of times, F 
inſtead of two, eight ſeſſions are now become neceſſary: Four ; 


are held, not at the ſtatutable times exactly, but as near as } 
may be. 2 Hal. P. C. 50. The other four in the interme- #1 
diate ſpaces. They call the firſt general quarter ſeſſions, the c 
latter only general ſeſſions. But both have an equal . # 
diction to take and try indictments. Now it is held in Barns {1 


ind Conſtantine, Cro. Fac. 25 and Yelv, 4b. (and we al con- þ 
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cur in the ſame opinion) that where the declaration ſets out x 5 
court that has authority to proceed, it need not exactly copy hi 
the ſtyle ſet out in the record. But if a court of a different x 
| authority had been deſcribed, it were bad. As therefore the ha 
Indictment was cognizable both at the quarter and the general 1 
ſeſſions, we think the inſertion of the word quarter was im- x 


materia] and merely ſurpluſage. Otherwiſe, had it been cog- 
nixable only at a guarter ſeſſions. 
e e A preſcription for common of paſture for a certain number 
28 . B. of ſheep on A. every year at all times of the year, is well laich 
2 Hen. Blaci 224. though the evidence which proves the right of common, 
proves allo that the tenant of a certain farm has a right to | 
have the ſheep folded at night on his farm, after they have fed 
on the common during the day. In replevin and avowry for 
taking 20 ſheep of the plaintiff, the plaintiff in his plea in bar + 
3 to have common of paſture in the ſaid place called | 


ndley Common, in which, &c. for twenty ſheep levant ani _ 
couchant in and upon his ſaid meſuage and land with the ab- of. 
prrtenances, every year and at all times of the year, at his ani luc] 
their free will and pleaſure, as belonging and appertaining tu ti! ſur 
Said meſſuage and land with the appurtenances. The ſubſe. und 
quent proceedings were in the uſual form traverſing the cuſ- NY 
tom. And on the trial of this cauſe, a verdict was found tor Ml 8 
the plaintiff, on the traverſes of the right of common; the 7 
evidence being, that he had a right to common of paſture at chr 
all times of the year on Undley Common, but that the tenant if bers 
 Undley-hall farm had a right to have the ſheep folded en the the 
lands of that farm, when they fed on Undley Common. It was or 
alſo proved, by an old occupier of the farm, that he had re- the 
ceived a compenſation from a perſon who had turned ſh:ep 70 
on the common, for not folding them on the farm. It was 1 U 
now moved that the verdi ſhould be ſet aſide, on the ground . ſt 
that the preſcription was not proved as laid, being qualited 4 oh 
| = with the right of the occupier of Undley-hall farm, to hae, fa 
| the ſheep folded on his lands. THE Court at firſt ſeemed ; of 
to doubt, whether the preſcription, ſtating the right of com. : 23 
mon for the ſheep at all times of the year, at the free will and * 
pleaſure of the plaintiff, did not give him a right to continue "1 
the ſheep on the common all night; and if fo, it was repug- n. 
nant to the evidence, which proved that they were to be foid- cauſe 
ed at night on Undley-hail farm. But upon conſidera ion 8 
they held that the words „ all times”* were to be underſtood the v 
according to the ſubject- matter, and the general courſe of ſeed- erſo 
ing ſheep, which ſeldom, if ever, remained during the night What 
on the commons on which they were turned out to paſture Ys ab 
but were driven to a fold. The words, therefore, © all times“ word 
muſt be taken to mean all zſual times. That there were tw Beac! 
preſcriptions, and that the folding the ſheep on Undicy-ha_l 


farm, was not part of an entire preſcription for Common 0 
paiture 
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aſture on Undley Common, but a condition or rather a con- 
ſideration, ſubſequent to the enjoyment of the right, and there- 
fore not neceſſary to be ſtated; which it would have been, 
had it been precedent. And Rocke, J. mentioned Gray's 
caſe, 5 Co. 78, b. where in © replevin between Gray and 
« Fletcher, in bar of the avowiy for damage feaſance, the 
« plaintiff entitled himſelf t-. have common of paſture in the 
% place where, &c. to his copyhold, which cuſtom was tra- 
« verſed. And it was found, that he ought to have the fame 
© common, but that every copyholder had uſed to pay, time 
out of min, pro edlem communid, unam gallinam, et quin- 
« qve va annuatim. and it was adjudged, that on this verdict 
« the plaintiff ſhould have judgment; for the plaintiff need 
« not ſhew more than makes for him, and that is of his 
« part(1). Rule diſcharged.” 

In an action of bribery at an election, where the decla- Francis King v. 
ration ſet forth the precept from the ſheriff to the portręeve mon: hes mY 
of a borough, the improper inſertion of the word *© zf”” inz6 Geo 3. B.R. 
ſuch precept is not a fatal variance, but it will be rejected as 1 Ter. Rep. 235. 
ſurpluſage. — This was debt for two penalties of 500l. each, 
under the ſtatute of the 2 (eo. 2. c. 24. for preventing bribery 
at elections. At the trial the plaintiff was nonſuited, upon the 
ground that there was A vARIAN CE beteueen the precept /iated 
in the declaration and the one which was proved. - 1. Ihe de- 
claration recited the writ to the ſheriff for the election of mem- 
ders to ſerve in parliament; and then proceeded to ſtate that 
the ſheriff made his precept to the portreeve of the borough 
of Honiton, which concluded in theſe words, © and if the ſaid 
« election ſo made, diſtinctly, and openly, under the ſeal of 
« the portreeve, and the ſeals of thoſe who ſhould be preſent 
« at ſuch election, the ſaid portreeve ſhould certify to the ſaid 
& ſheriff, ſo that the ſheriff ſhould certify to his ſaid Majeſty, 
in his ſaid Majeſty's chancery, at the day and place afore- 
© ſaid, without delay; remitting to the ſaid ſheriff one part 
« of the aforeſaid indentures, fo that the ſaid iheriff might re- 
mit the ſame to his ſaid Majeſty, annexed to his Majeſty's 
« writ.” 2. The precept when produced had not the word 
if,” which the judge thought did not ſupport the declara- 
tion. A rule having been obtained to ſet aſide this nonſuit and 
cauſe ſhewn. PER CURIAM: There is no neceflity to ſet 
out the precept ; but, being ſet forth, the queſtion is, Whether 
the variance be or be not material? It is impoſſible for any 
perſon to read this part of the declaration without knowing 
what it ſhould be ; every one mult ſee by it that the portreeve 
ts abſolutely to certify to the theriff, &c. The inſertion of the 
word & if?” js a mere miſtake. The caſe of the King v. 

Beach (infra) is much ſtronger than the preſent. There 


— 


— 


(1) Cited Cro. Elis. 563. 
Z 2 3 the 
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the Court ſupplied a letter to make up a word, which was 
neceſſary in ſetting out an indictment: but here it was not 
neceſſary to ſtate the precept at all. But it does not reſt here 
only. There are other cafes equally ſtrong, as Hendray v. 
Spencer, ſittings at Weſtminſter after Mic. 1773, and Cuming 
v. Sibly, E. 9 Geo. 3. C. B. which was an action for bribery: 
there the declaration ſtated the precept to be directed to the 
mayor only : but the precept which was proved was directed 
to the mayor and burgeſſes; and the only queſtion in the caſe, 
which was reſerved for the opinion of the Court, was, Whe- 
ther the precept that was proved ſupported the declaration? 
The court of Common Pleas was of opinion that it did, and 


gave judgment for the plaintiff. - In that caſe there was a va- ; 
riance in the perſon to whom the precept was directed, but the f 
Court was of opinion that if it were the ſame in ſubſtance as ti 
that which was ſet forth in the record, it was ſufficient, un- by 
leſs the tenor was ſtated. So in this cafe, the variance, to 7 
have any effect, muſt be a variance of ſenſe and of ſomething ti 
material. — The three principal caſes which have been argued re 
in this court of late years are Shute v. Hornſey (1), Briſteu 24 
v. Wright (2), and Grant v. Aſile (3), all of which were up- m 
on contracts. In theſe kind of caſes it is neceſſary to ſet out 28 
the contract in the declaration; and if it be different in any ed 
part, the whole foundation of the aclion fails, becauſe the th 
contract is entire. In the caſe of the King v. Lookup, da 
which was an indictment for perjury, the objection was, that hit 
the indictment ſtated the bill in chancery to be directed to pr 
« Robert Lord Henley, &c.“ whereas it was directed to © Sir Wa 


 Kobert Henley, Knight, &c.“ But that objection was over- ſk 
ruled. The caſe of Shuttleworth v. Pilkington (5) is like- tri: 


wiſe extremely ſtrong. That was an action on a bail bond; ex 
the ſpecial original was returnable coram domino regi ubicun- hac 
gue tunc fuerit in Anglid but the words ubicungue, c. WM as; 
were omitted in the bail bond: and it was objected that by TA 


the ſtat. of Hen, 6. (which was pleaded) the ſheriff could take 
no bond but ſuch as correſponded with the writ z whereas this 
might be to compel an appearance out of England, if the king 
ſhould happen to be ſo. But the Court faid it was ſufficient 
in theſe bonds to ſtate in ſubſtance the deſign of the writ; and 
that they would underſtand that by appearing before the king 
was meant before the king in his court, and not before the king 
in perſon. And the plaintiff had judgment. In the preſent 
caſe the ſenſe of the precept, as ſtated in the declaration, is 
the ſame as that which was proved ; it commands the return- 
ing officer to proceed to an election. Therefore, as this is 


7 A 


| (1) Cited in p. 15. ane. (2) Ante, p. 12. | (3) Vol. I. 255 
(4) Trin. 7 Geo, 3. B. R. | (5) 2 Str. 1155, 
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not a variance in ſenſe, the nonſuit muſt be ſet aſide. Rule 


abſolute (1). | | 
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In an action for bribery on the ſtatute 2 Geo. 2. c. 24. it is Warre v. Harbin, 


not a material variance if the declaration ſtate the precept to 
have iſſued to the bailiffs of the borough, but the precept pro- 


authority of Cuming v. Silbey (2), where the declaration ſtated 
the precept to be directed to the Mayor only, but the precept 
given in evidence was directed to the Mayor and Burgeſſes, 
which was holden to be an immaterial variance; IHE 


Coukr were clearly of opinion that this variance was imma- a 


terial. Rule abſolute to ſet aſide the non-ſuit. 


This was an action of debt on the ſtatute g An. c. 9. ſ. 32, Burleigh v. 


25. againſt the defendant for not inſerting in an indenture of rags 
Mic. Ter. 


34 Geo. 3. B. R. 
Ter. Ref, 465. 


apprenticeſhip the true ſum received by him from an appren- 


tice, as the conſideration money. The declaration ſtated that 


by a. certain indenture, made by one William Rider on the 
27th of February, 1789, the ſaid William put himſelf appren- 
tice to the defendant and his wife, &c.; that the defendant 
received with the ſaid Milliam, as ſuch apprentice, the ſum of 
25]. yet that he did not inſert in the indenture the full ſum of 
money ſo received by him, but on the contrary inſerted 10). 
as the ſum, & c. At the trial the plaintiff produced, and prov- 
ed the execution of that part of the indenture, executed by 
the defendant ; and it being objected, on the part of the defen- 
dant, that that was not ſufficient evidence that Rider had put 
himſelf apprentice to the defendant, which could only be 
proved by the indenture executed by Rider. The plaintiff 
was nun d but on a rule, calling on the defendant to 
ſhew cauſe why the nonſuit ſhould not beſet aſide, and a new 
trial granted; The Court ſaid, that the indenture produced, 
executed by the defendant, in which it was recited that Rider 
had put himſelf apprentice to the defendant, was evidence 


| againſt the defendant that Rider had executed the other part 


of the indenture ; and they made the rule abſolute. 


The plaintiff in this action was a ſailor, and declared on a Baptiſte v. 
contract for 521. 10s. for run- money, againſt the defendant, 1 
being captain of a ſhip bound from the Weſt- Indies to Lon- 3 Ges. 3. C. B. 
Pul. et Boſ. 7. 


don. At the trial, a note was given in evidence, by which! 
the defendant agreed to allow the plaintiff the above ſum; 


tigether with a pint of rum per day; the latter part of the 
agreement however, appeared to have been added to the note 


alter ſignature. There being a verdi& for the plaintiff, it 


—_—_— 


1 —— 


(1) Vide'I/yuill v. Shepherd, ante, 704; Gwinnet v. Phillips, ante, 
vol. III. p. 267; and Drewry v. Twiſs poft. 713 

(2) Eaſt. 9 Geo, 3. C. B. cited by Buller, J. in King v. Pippet, ante, 
p. 710. 


2 24 was 


32 Geo. 3. C. B. 
2 Hen, Black. 


duced in evidence is directed to the baihiff For on the 113. 


[i 
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was moved to enter a nonſuit, on the ground of à variance 
between the declaration and the evidence; and it was con- 
tended that the contract, being entire, could not be ſeparated; 
Sans and Taſh v. Ledger, Ld. Raym. 793, and Brio v. 
Wright, ante, p. 12. PER CURIam: The agreement given 
in evidence correſponded with the declaration, as far as the de- 
claration went. T he caſe in Lord Raymond turned upon the 
deſcription of a written agreement, which, if deſcribed ot all, 
muſt tally with the deſcription; here no written agreement 
was deſcribed. It is true that the agreement given in evi- 
dence contained ſomething more than was ſtated in the decla- 
tion, but not material to it. wo 
Peppin „. Selo- In an action on a policy of inſurance the declaration ſtated, 
mens, tl. Ter that after the making of the policy the ſhip failed; the evi- 
6 d hat ſhe failed before; and it was held that the va- 
5 Ter. Reps. 496. deuce was that Ihe ſaile 8 and it was held that the va 
ä riance was immaterial.— This was an action on a policy of 
inſurance vn the ſhip Sampſon, at and from London to Me- | 
me], and at and from thence back again to London. The | 
p-l:cy was effected on the 7th of Auguſt, 1792. The decla- 
ration contained an averment that after the making of the po- 
licy, to wit, on the loth of Auguſt, 1792, the ſhip was in 
ſafety at London; and that afterwards, to wit, on the ſame 
day, Sc. the failed upon her voyage to Memel, that the at- 
terwards arrived at Memel, and was loſt on her return to Lon- 
don. It appeared in evidence that the ſhip failed before the 
policy was effected, to wit, on the 27th of July, 1792; up- 
on which. it was objected that there was a variance bctween 
the 2verment and the proof of it: but Lord Kenyon thinking 
there was no weight in the objection, the plaintiff obtained a 
verdict, A motion was made to fet afide the verdict, and to 
enter a non- ſuit, and cauſe was ſhewn.— PER CURIAM: The 
caſe of Priftow v. Hj right, ante, p. 12. has been ſome- 
times doubted, but it was rightly decided, In order to en- i 
title the plaintiff to maintain that action, it was neceſſary for c 
him to ſhew that he was the landlord, it being an action p 
againſt the ſheriff for taking the leſſee's goods without leay- v 
ing a year's rent; and to ſhew that the plaintiff was the land- t 
b 
b 


r ... . TE EE 2 


3 „ 


lord, he was obliged to ſet forth a contract between himſelf 
and the tenant. Now contracts are in their nature entire; 


and in plcadings they muſt be ſtated accurately, But as the 2 
evidence in that caſe did not accord with the contract ſtated ſ: 
in the declaration, and which was the foundation of his acti- ſ: 
on, it was properly determined that a judgment of nonſuit 0 
ſhould te entered. In the caſe of Savage v. Smith (under if 
ticle SHERIFF), it was not neceflary for the plaintiff to d 
ſtate the judgment: but as the plaintiff alleged. that the p 
party recovered a judgment, and that he ſued out a writ 2 


of e ecution upon the ſaid judgment, the execution was 
neceſlar ily tied down by that judgment; and 9 


10 


- which were introduced. So in actions for words, where a 


tow v. Wright, ante, p. 12. where the plaintiff failed in 


in bar to another, where the act ſhould be ſtated to have been 


| Pleading. ' 713 
the judgment was made material by the ſubſequent words 


long introduction is unneceffarily inſerted in the declaration, 
if the charge be tied up to that introduction, the latter muſt 
be proved ; becauſe the material part is thus made to depend 
on the immaterial part of the declaration. But the aver- 
ment in tnis caſe does not ariſe out of the contract nor is the 
contract, as ſtared in the declaration, to depend upon it. And 
if this averment were omitted, the declaration would be per- 
fect without it. Rule dilcharged. | | 
Proof that defendant's boat run down the plaintiff's in the Drewry v. Twifs 
half-way reach in the Thames will ſupport an allegation, that* , Hil. Ter. 
the boat was run down in the Thames near the half-way 4 J. K — 
reach, in a declaration in an action on the caſe for negligence. * 1 
ER © URIAM: This is a tranſitory action, and not like treſ- 
pais gu r cio um reg it, where the boundaries of the cloſe 
muſt be proved as laid; for that action is in its nature 
local. And it is material to attend to the nature of the 
action, in order to diſtinguiſh this cafe from that of Briſ- 


proving a con.-»& which he had ſtated in his declara» 
tion. A trivial variation in ſetting out a contract (1), 
a record, or any written inſtrument, is fatal; becauſe it 
does not appear that the contract given in evidence is that 
on which the plainciff declares; it is matter of deſeripti- 
on. But even in the cafe of perjury we all know that a 
trifling miſtake is not fatal; as where the word “ un- 
dertood” was uſed in the aſſignment of perjury inſtead of 
“ underſtood” (2). So in another caſe, where © pound*” was 
written for « pounds.” In this caſe, the defendants were 
not miſled by the declaration ; for the giſt of the offence was 
the defendant's having run down the plaintiff's veſſel. This 
is not like the caſe of a juſtification to an action ; for it fre- 
quently happens that the juſtification to an action for falſe im- 
priſonment is local, becauſ- the officer can only do the act, 
which he attempts to juſtify, within particular limits; fo that 
the action, which was in its nature tranſitory, becomes local 
by the juſtification ; and in ſuch a caſe the juſtification muſt 
be proved as it is laid. The argument that a recovery in this 
action could not be pleaded in bar to another brought for the 
fame cauſe of action, begs the queſtion, If it were neceſ- 
fary for the plaintiff to prove that this accident happened out 
of half-way reach, the defendants could not plead this action | | 


done in a different place: but when it is determined that the 
plaintiff may recover on this evidence, it neceflarily follows 


(1) Vide Gwinnett v. Phillips, ante, vol. III. p. 267. | 
| (2) R. v. Beach, infra. Rs | 
| that # 
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that the defendants may plead the recovery in this action in 
bar to ſuch other; becauſe the diſallowing of this objection 
muſt proceed upon the ground of the allegation in the decla- 
ration being immaterial, The recovery in this action might 
be pleaded in bar to another action, by averring that the run- 
ning down of the plaintitt's ſhip in that caſe was the fame as 
that complained of in the preſent. "Therefore as this is an 


action on the caſe of negligence, which is tranſitory, this ob- : 


jection ought not to prevail. GROSE, J. mentioned the cafe 
of Frith v. Gray (1), as deciding the preſent. 
Hirſt v. Smith, In aſſumpſit brought by an is 296” ee de bonts non, the 
| * E * promiſe may be laid to have been made to the firſt adminiſtra- 
> Ter. Reb. 182 d for. 8 x = : 
bing v. ſous, The Court will not, on motion, permit a defendant to take 
Mic. Ter. advantage of a variance between the ſum mentioned in the ac 
34 Geo. 3. B. R. etiam part of the latitat and the declaration. It was moved 
$ Ter. Rp. 492 to diſcharge the defendant out of cuſtody on filing common 
bail, on the ground of a variance between the latitat and the 
declaration. The ac etiam in the writ was for a certain fum 
in debt, and the declaration for only half that ſum. Per Cu- 
riam The ſame ſtrictneſs, which prevails with regard to 
original writs, does not obtain reſpecting others. In order to 
prevent any incongruity on the record, it has been held that 
the declaration muſt purfue the original writ : but this objec- 
tion will not appear on the face of theſe proceedings, this ac- 


tion having been commenced by bill. Where indeed the plain- 


tiff has varied the nature of his action, as where he has ſued 
out a writ quare claſum fregit, and declared in trover, or 
where the objection has been to the plaintiff *s right of ſuing, 
as where he has taken out a writ in his own name and declared 
as executor, ſuch objections have been allowed on motion. 
But there is no inſtance where the Court has interferred, on 
motion, for ſuch an objection as the preſent, which merely 
goes to the fum ſued for. Rule refuſed. 
Garnrd, widow, In debt upon a bond; after the rule to plead was out, it was 
. adminiſtratrixz, rnoved, that the defendant might have leave to plead two pleas; 
— 3 1ſt, Performance of the condition of the bond; 2dly, That no 
g Geo 3. C. B. ſuch letters of adminiſtration, as are ſet forth in the declara- 
2 Wi. 413. | 


(1) Hil. 7 Geo. 3. B. R. That was an action upon the caſe, upon an 
agreement that the defendant would procure the plaintiff a booth at 


the horſe race on Barnet Common. The declaration ſtated that there 


being to be had a certain entertainment of horſe racing upon Barnet 
Common in the county of Middleſex, it was agreed, &c.; at the trial 
it was proved that the whole of Barnet Common lay in the county of 
Hertford, and an objeEtion was taken on the ground of this variance, 
But Lord Man gfeld and the reſt of the Court (on motion for a new trial) 
ſaid that the giſt of the agreement was the procuring the booth upon 
Barnet Common; that it was perfectly immaterial whether Barnet Com- 
mon were in Middleſex or not; and therefore that thoſe words in the 
declaration might be rejecte t. 1 


. N ©... Riolly 
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tion, were ever granted to the plaintiff.— On ſhewing cauſe, 
it was objected for the plaintiff, that the defendant cannot plead 
the ſecond plea without craving oyer of the letters of admini- 
ration, and ſetting the ſame out in that plea; and he not hav- 
ing craved oyer thereof in time, is now too late to demand it, 
becauſe the rule to plead is out, AND OF THAT OPINION 
WAS THE COURT; and faid, where there is any variance be- 
tween the letters of adminiſtration ſet forth in the declaration, 
and the letters, &c. actually granted under the ſeal of the ſpiri- 
tual court; if the defendant will take advantage thereof, he 
muſt crave oyer thereof, before the rule to plead is out, muſt 
ſet the ſame out on record and demur for the wariance, but 
that now he was too late, —Rule to ſhew cauſe diſcharged. 

Joinder in action. — The dippers at Tunbridge- Wellsalljoin- john Weller 
ed; and, with their huſbands, declared in an aCtion againſt the de-and Elizabeth 
fendant for exerciſing the buſineſs of a dipper, not being duly e 4g 
appointed and approved according to a private ſtatute, and held Suſannah his 

well.— The defendant pleaded the general iſſue. And on thewife, Thomas 
trial of the cauſe, a verdict was found for the plaintiffs upon 5 „ 
the ſecond, third, fifth, and ſixth counts in the declaration, and minFryand — 
five ſhillings damages, ſubject to the opinion of the Court uponhis wife, Ann 
the following caſe, which ſtates—* That the plaintiffs gave in r 3 
evidence a private act parliament, paſſed in the 13th year of the W — 
ting Geo. the 2d. confirming certain articles of agreement in- Ann his wife, v. 
ſerted in the ſaid act, in which are contained the two following Porca, Baker 
pinſter, Tr. Tet. 
clauſes, viz. 3 Geo. 3. C.B. 
« Fifthly ; It is alſo further agreed between the ſaid parties, 2 its. 414- 
« that the faid Maurice Conyers, and his heirs and aſſigns, and _ 
« the ſeveral freehold tenants parties hereio, and their reſpec- 
« tive heirs and aſſigns, ſhall and will from time to time, and 
at all times for ever hereafter, permit and ſuffer the ſaid 
& medicinal ſprings or wells of water called Tunbridge- Wells, 
« the place or ſhed near the ſaid ſprings called Dippers-Hall, 
and the walks called Tunbridge- Wells Walks, and all ways, 
« paſſages, and open pieces of ground, part of the faid pre- 
« miſes, or leading thereto, which are particularly ſet forth and 
« diſtinguiſhed in the plan of the premiſes hereunto annexed, q 
« to remain always open and free for the public uſe and benefit ; 
& of the nobility and gentry and other perſons reſorting to, or | 
« frequenting Tunbridge- Wells, in the manner the ſame now | 
« are, or lately have been uſed, and that the faid Maurice 
Conyers, his heirs and aſſigns, ſhall and will, from time to 
« time, join and concur in doing all ſuch acts and things as | 
« ſhall be neceſſary for the preparing and keeping the ſame 
open and free, according to the true intent and meaning of a 
« this agreement. | | 0 
« Thirteenthly; Alſo it is hereby further agreed by and ; 
« between the parties hereto, that no perſon ſhall be permitted | 
to attend and follow the employment of a dipper of the ſaid "| 
y | | c“ medicinal | 


— —„— 
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« medicinal waters but ſuch as ſhall be choſen by the homage, 
ce at the court baron to be held for the ſaid manor, and ap: roved 
« by the lord of the manor ; in which choice and approbation 
* the ⁊uives, widows, and daughters of freehold tenants of the 
« ſaid manor ſhall be preferred, and ſhall not exceed the num- 
ber of twelve.” It did not appear in evidence, that the 
homage and lord had ever ated under the ſaid act of parlia- 
ment, or that there had ever been any dippers choſen by the 
Homage, and approved by the lord, from the time the ſaid act 
paſſed until the 26th of May, 1768, when, at a court baron 
then holden, the homage choſe, and the lord approved, &c, prout 
the followingggntry upon the rolls of the ſaid court, viz. 5 

At a court baron of Sir George Kelly, knr. lord of the 
% manor of Ruſthall, he:d at Speldhurſt, in and for the faid 


4 manor, on the 26th day of May, in the year of our Lord 


« 1768. before Thomas Scoones, gent. ſteward of the court of 
ce the ſaid manor. 

« Alſo the homage aforeſaid do chooſe Elizabeth Weller the 
« wife of John Meller, Ann Craps widow, Sarah Fry the wife 
« of Benjamin Fry, Saſannah Mercer the wife of John Mercer, 
« Hlizabeth Fry the wife of Thomas Fry, Ann Okill the wife 
« of /Jilliam Okill, Mary the wife of William Friend, and 
ct Dorcas Baker ſpiniter, to attend and follow the employ- 


s ment of dippers of the medicinal waters within this manor, 


4 commonly called Tunbridge- Wells, ſubject nevertheleſs to 
the approbation of the lord of the faid manor. 

« The lord's approbation: At this court, Sir George Kelly, 
&« kiit. lord of this manor, approves of all the perſons fo choſen 
by the homage for dippers as aforeſaid, Dorcas Baker only 
« excepted.” 

It did not appear in evidence, that any notice was given pre- 


vious to the holding of the ſaid court, of any intention to ap- 


point dippers there. | 

It appeared in evidence, that Dorcas Baker, the defendant, 
was the daughter of a freehold tenant of the manor, and alſo 
a freehold tenant in her own right, but no evidence was given 
by the plaintiffs that they, or either of them, were, or was re- 
ſpectively the wife, widow, or daughter, of a freehold tenant. 
It appeared, that the defendant, Dorcas Baker, had acted as a 
aifper during the laſt ſummer, but there was no proof of her 
having received any gratuity, other than general evidence, 
that the employment of a dzpper is attended with profits which 


ariſe from the voluntary contributions of the company reſort- 


ing to Tunbridge- Wells, The caſe was twice argued— _ 
CuR1a: There are two general queſtions in this caſe; ſt, 
Whether the defendant, Dercas Baker, the daughter of a free- 
hold tenant of the manor, and cheſen by the homage to be a 
dipper at the Wells, but not approved of by the lord of the 


manor, can juſtly follow or exerciſe the employment of a 475 | 
1 per ? 


Pleading. 


per? 2dly, Suppoſing ſhe cannot, whether the plaintiff's 
have a right to recover in this action? 

As To THE FIRST QUESTION, we are all of opinion that 
the defendant cannot juſtly follow or exerciſe the employment 
of a dipper; the words of the agreement between the lord 
and his freehold tenants are, That no perſon ſhall be per- 
« mitted to attend and follow the employment of a dipper of 
« the medicinal waters, but ſuch as ſhall be choſen by the ho- 
« mage, at the court baron to be held for the manor, and ap- 
« proved by the lord, &c.“ which are now the words of an 
act of parliament, and as clear and plain as words can poſſibly 
be; none ſhall be dippers but ſuch perſons as ſhall be chen 
by the Homage, and alſo approved of by the lord: Dorcas 
Baker (it appears) was not approved of, but, on the contrary, 
was excepted againſt by the lord; therefore, by the clear words 
of the ſtatute, ſhe ſhall not be permitted to attend and follow 
the employment of a dipper. The intention of this ſtatute is 
alſo plain; before the making thereof, there was a great con- 
teſt between the lord and his tenants touching their right of 
common, theſe wells, and other matters; the lord was much 
benefited by the great reſort of the nobility and gentry to drink 
the waters, and the tenants thought themſelves injured in their 
right of common, &c. at length the articles of agreement were 
made and executed, and being found to be for the mutual ad- 
vantage of the lord and tenants, were confirmed by parlia- 
ment, and made firm and permanent; the benefit of theſe 
waters being thereby given freely to the public, it was neceſ- 
ſary to eſtabliſh a rule, how, and in what manner, they ſhould 
be dealt out to the public. The tenants having loſt part of 
their common, thought they ought, in conſideration there pf, to 
have ſome benefit; therefore, to prevent ſtrife, confuſion, and 
a kind of civil war amongſt the tenants, which mutt neceſſarily 
follow if every body who pleaſed was ſuffered to exerciſe the 
employment of a dipper, it was agreed, that the homage ſhould 
chooſe, and the lord ſhould approve, not more than twelve per- 
ſons to be dippers ; ſo that, by this law, all diſſolute idle perſons 
are prevented, and no perſon ſhall come to be a dipper at the 
wells, but whom the lord pleaſes, ho is the owner of the foil 
where they are; cujus ei dare ejus ej? diſponere; it was a very 
right meaſure, that every perſon ſhould be (as it were) ſtamped 
with the ſeal of both the lord and the homage, before the 
ſhould be permitted to exerciſe this employment of dipper; ſo 
that we have no doubt but the lord muſt approve. Another 
matter was mentioned at the bar as to this firſt queſtion, and 
that was, whether theſe words in the articles and the ſtatute, 
viz. In which choice and approbation the wives, widows, and 
* daughters of freehold tenants of the manor ſhall be preferred,” 
are mandatory or directory: but this not being an action againſt 


the lord for refuling to approve of Dorcas Baker, after ſhe 
| was 
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was choſen by the homage, we need not determine this matter. 
There are many caſes where the words of a ſtatute ſeem to be 
mandatory, yet have been held to be only directory; and ſo 
? contra, where words which ſeem to be directory have been 
held to be mandatory; the ſubject- matter of a ſtatute muſt 
explain the true meaning thereof. The words, in the preſent 
caſe, ſeem to be mandatory; and yet, on the other hand, if they 
be abſolutely compulſory, it would take away the choice and ap- 
probution of any other perſons but the wives, widows, and 
daughters of freehold tenants; we give no opinion as to this 
matter, but think, that if the homage do chooſe the wife, wi. 
dow, or daughter of a freehold tenant to be a dipper, the lord 
ought to approve of ſuch perſon, unleſs he has ſome good ex- 
ception againſt her. If Dorcas Baker could have an action 
1 the lord for not approving of her after the homage had 
choſen her, ſhe could only recover damages, and not a ſpecific 
relief: but let her right of action againſt the lord be what it 
will, it does not apply to our caſe. At preſent, we are of opi- 
nion, ſhe cannot juſtly follow or exerciſe the employment of a 
dipper; which brings us to the | 
SECOND QUESTION, Which is, Whether the plaiatiffs have 
a right to recover in this action? | 
Several objections were made by the counſel for the de- 
fendant; 187, It was ſaid, that there muſt be both an injury 
and a damage done to and ſuſtained by the plaintiffs, to ſup. 
port an action upon the caſe: in anſwer to this, we ſay, here 


is both an #njury and a damage; an injury, by the defendant's 


diſturbing the dippers in the exercife of their right or employ- 
ment, — a real damage in depriving them of ſome. gratuit) 
which they would otherwiſe have received, perhaps more than 
they might truly deſerve for their labour and pains ; beſides 
an action upon the cafe will lie for a poſſibility of a damage 
and injury. As for perſuading A. not to come and ſell his 
wares at the market of B. the lord of the market may have 
this action. | | T4 

2DLy, It was ſaid, that this is not ſuch an office or empliy- 


ment for which an aſſiſe would lie, and therefore this action 


will not lie. In anſwer, we think this may be an employment 
for Life, determinable upon miſbehaviour; and if fo, it is a 
freehold, has a certain place where it is exerciſed, and may be 
put in view to the recognitors; however, we think it ſuch an 
intereſt or empicyment that an action upon the caſe will lie 

againſt a ſtranger for a diſturbance therein. 
3DLY, It was ſaid, that no notice was given previous to the 
Holding of the court baron on the 26th of May, of any inten- 
tion to appoint dipp-rs there, which ought to have been done; 
in anſwer to this, it is {tated in the declaration, that the d:ppers 
were cheſen and approved at that court baron; and Mr. Juſtice 
Clive has reported, that it was proved at the trial, that the uſual 
| e notice 
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notice of holding the court baron was given; it is the court of 


the freeholders who are the judges thereof; the feward is only 
their prothonotary, and notice is never given of any particular 
buſineſs to be done at a court baron; if any body is to give 
notice, it muſt be done by the freeholders, for it is their court, 
and they are the ſuitors thereof. What? muſt the freehoiders 
give notice to the freeholders? it is nonſenſe to ſay ſo; and, 
perhaps, the greateſt part. of them may be diſperſed all over 


England, or many of them may be abroad in other countries. 


But here is the at of parliament which give them all notice; 
ſo we are of opinion, that natzce of this particular buſineſs to 
be done was not neceſſary to be given by, or to any body. 
4THLY, It was ſaid, the plaintiffs cannot join in this action. 
But we think they muſt join, for although the dippers are ſe- 
verally entitled to receive for their own ſeveral uſe ſuch volun- 
tary gratuities as the nobility and gentry are pleaſed to give 


them reſpectively, yet with regard to a ſtranger's diſturbing 


them in their employment, they are all jointly concerned in point 
of intereſt ; it is a tort as done to them all, like the caſe of the 
two mills in 2 Saund. 21 5, 216, 217, whereof the two plaintiffs 
were ſeverally owners, and joined in action againſt the defend- 
ant for not grinding at one or either of their mills, which he 


was obliged to do by the cuſtom of the manor : the principal 


objection there was, that the plaintiffs had joined in one action, 
where it appeared their intereſts were ſeveral. Hale, C. J. 
and the whole Court, were of opinion, that they might well 
join in action; for although their intereſts are /everal, yet the 
not grinding at either of their mills is one entire joint damage 
to both the plaintiffs, for which they ſhall have their joint 
action, or otherwiſe the damages would be twice recovered, if 
they ſhould bring their ſeveral actions. 1 Vent. 167, 168. S. C. 
2 Lev. 27. S. C. this caſe is directly in point as to this ob- 
jection. | | Ct 
5THLY, It was objected, that the plaintiffs ought to have 
alleged in their declaration that the dippers were ready to dip 
at the wells: but they have alleged, that they took upon them- 
ſelves the ſaid employment of dippers at the wells; and that the 
defendant, well knowing thereof, diſturbed them, &c. that is 


well enough. 


LASTLY, It is objected, that the huſbands and wives ought 
not to have joined in this action: in anſwer to this, it is very 
difficult to reconcile all the caſes in the books touching this 
matter of joinder in action; at preſent, it is ſufficient for 
us to ſay, that this action is not grounded on any contract ex- 
preſs or implied, but the huſbands are joined to aſſert the right 
and intereſt of their wives, which has been diſturbed and injured 
by the defendant. Whatever be the nature of this right, in- 


tereſt, or employment, it is her own, the huſband hath nothing at 
all to do with it, he only Joins for conformity. It is a ſtronger , 


caſe 
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cafe than an action by baron and feme touching the wife's land: 
where they muſt join, 1 Bult. 21. or than the caſe of a debt 
due to the feme dum ſola, wherein they muſt join. Moor. 422. 
Baron poſſeſſed of tithes in right of the ſeme, they muſt join 
in the action of debt, upon the ſtat. 2 Ed. 6. for not ſetting 
forth tithes, becauſe the feme is proprietor. Cro. El. 608, 613. 
So in the caſe at bar, the feme is the proprietor ; and if ſhe 
muſt join in a caſe where the huſband has an intereſt in her 
lands à fortiori, ſhe muſt join in the preſent cafe, They may 


Join in treſpaſs de clauſo fracto and cutting their graſs. Cro. Elix. 


6. And this fame point was ruled in the caſe of Vilih and 
bis wife v. Hawkſmore, B. R. that they may join in treſpai; 
guare clauſum fregit of the wife's land. Wherever the wife is 
the meritorious cauſe, ſhe may join in action. A very ſtrong 
caſe to this purpoſe is 2 Sid. 128. and fo is Cro. Fac. 77. which 
was caſe by baron and feme upon an afſumpſit for curing a 
wound by the wiſe, and alleged in facto that ſhe cured it, re- 


ſolved ſhe was the cauſe of the action; and fo the action 


brought in both their names was well enough. The caſe of 
Holmes and wife v. IY/ood (argued in Mich. term, 3 Gee. 2. but 


not determined till Eaſter term following) was an action upon 


the caſe, wherein the plaintiffs declared, upon a quantum me- 
ruit, for a cure done by the plaintiff's wife; and upon another 
count for medicines and plaſters found and provided for the 


defendant, Upon a general demurrer, it was objected, that 


Dickon v. 
Clifton, C. B. 
Mic. Ter. 

7 Geo. 3. 

2 Vils. 319. 


the wife could not join, for that ſhe was not the ſole cauſe of 
the action, becauſe the medtcines and plaſters were the Y 


band's cun property, and the damages could not be ſevered; 


and of that opinion was the Court: but they faid, that if the 
action had been brought for the labour of the wife only, ſhe 
_ well have joined, 

n this caſe it was determined, that caſe on the cuſtom of th: 
realm againſt a carrier and trover, may be joined in an action; 
contrary to the old cafe of Matthews v. Endien, B. R. E. 17, 
Car. 2. 1 Sider. 224, and that the true criterion, to know 
what counts can be jained, is, not whether they require the 
ſame plea, but whether there is the ſame judgment in both, for 
that wherever there is the ſame judgment in both they may 
well be joined. 


Maſt ».Goodſon, In this caſe, the Court recognized the caſe of Dickon v. Clif 


Mic. Ter, 

13 Geo. 3. 
C. B. 3 Wil. 
348, 2 Black. 


348. 


ton, but ſaid, that although in all actions upon the cale, da- 
mages only are recovered, and the final judgment in all of them, 
both upon contracts and torts, is the tame, viz. that it is con- 
ſidered by the Court that th: plaintiff do recover his damges 10% 
much money againſt the dejendant, and that the defendant be ix 


miſericordia. Yet a count upon a common aſſumpſit for goods 


ſold, money lent, money had and received, and ſuch-like counts 
(which are mere nonfeaſances in non payment of money) can- 


not be joined with a count grounded upon a tort or oy 
cc 
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tance, as trover, and that, therefore, the rule or teſt to try whe- 
ther two counts can be joined, as laid down in Dic#:n v. Clif- 
ton, appeared to them to be rather too large, and not univer- 
ally true; though it might be one good rule or teft among 
others to try this point by. 

But the common way of declaring avainſt a carrier now is inBrown Dixon, 
aſſumpſit, to which trover cannot be joined; however, if the 26 Geo. 3. B. R. 
plaintiff declare on the cuſtom of the realm, a count in trover * *7 N 277- 
may be joined; it only depends on the form of the action, per 
BuLLER, J. ; | 

BULLER, J. alſo faid: Perhaps the rule of judging non v. Dixon, 
whether two counts can be joined, by conſidering whe- + 5 5 3 
ther the ſame judgment can be given on both, is not true in, Tes. Reb. 278 
its extent; but by adding another requiſite it is univerſaliy 
true; for wherever the ſame plea may be picaded, and the ſame 

judgment given on two counts, they may be joined in the ſanie 
declaration. But aſſumpſit and tort cannot ve joined together, 
becauſe the pleas to both are not the ſame. | 
In this caſe the plaintiff declared in the firſt count, that the Maſt . Goodſon, 


defendant did, by himſelf and ſervants, wrongfully and injuri- 5 = 


ouſly obſtru and hinder the plaintiff from landing divers large , , 348, 


quantities of his goods upon a wharf, contrary io a written z Zack. $48. 
agreement between him and the plaintitt before ſet forth in 
that count; the 2d count was in trover for coals and other 
goods detained by the plaintiff: on not guilty pleaded ant duc 
thereon, the jury found a gencral verdict for the plaintitf, with 
481. damages; and it was now moved to arrett the judgment, 
becauſe the damages were joint, and caſ- and trover cannot be 
joined in one declaration. y the Cou:t this is certainly a 
misfeaſance, and ſounds wholly in tort, force, and wrong, and 
not in contract, for the agreement or contract executed both 
by the plaintiff and the defendant, is only introductory to ſhew 
the tort or wrong done by the defer:dant to the plaintiff in hin- 
dering him from the enjoyment of his eaſement, which he had 
an undoubted right to enjoy, ſo that we are all clearly of opi- 
nion, that the $0 count in this cafe at bar is founded upon 
tort and not upon contract, and that trover. may be well join- 
ed with it. Judgment for the plaintiff. 
In a ſpecial action upon the caſe for diſturbing the plaintiff Beau a. Bloom, 


. > . . bt : Mic. Ter. 
in his right of common and right to cut and take ruſhes upon 14 Gre N 


the common for litter for his cattle ; there was added a count; 7. Rep. 456. 


in trover for two waggon loads of the ruſhes. It was objected 
after a verdict for the plaintiff with general damages, that the 
latter count in trover could not be joined, but upon ſhewing 
cauſe, the caſe oi Maſt v. Goodfon eee the ob- 
jection wes given up. | | | | 

The % count of this declaration was trover for a dog; the Brown v. Pixon, 


5% Geo. 3. BR, 
ne, Ter. Rep. 274. 


ſecond count was in ſubſtance, that the plaintiff, at the requeſt of I. Ker. 


Vor. IV. 3A 
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the defendant, had delivered to the defendant a certain ſpaniel 
dog, to be ſeen and viewed, and to be returned in a reaſonable 
time, but that the defendant did not return the dog, but took 
and carried it away to places unknown to the plaintiff, and 
kept and detained the ſame, &c. until the ſaid defendant, by 
and through his great negligence and careleſſneſs, loſt the ſaid 
ſpaniel, &c. and the third and laſt count laid it, as for a dog lent 
to the defendant, and not redelivered but loſt ; to the damage of 
the plaintiff, &c. To this there was a ſpecial demurrer, for 
that in the declaration the plaintiff had in the firſt count de- 
clared in trover, and yet in the ſecond and laſt counts, for ſup- 
poſed breaches of expreſs or implied promiſes, in not returning 
and redelivering certain dogs, and not for any wrongful con- 
verſion of them that the ſaid cauſes of action were different 
in their natures, incompatibly with each other, and ought not 
to be joined in the ſame declaration, and for that cauſes of ac- 
tion founded on wrongs and injuries ought not to be included in 
the ſame declaration with cauſes of action founded on contract, 
or on negligence, inadvertence, or careleſſneſs. THE Court, 
after argument, ſaid, this could not be diſtinguiſhed from the 
caſe of Dickon v. Clifton; and per BuL LER, J. Aſſumpſit and 
tort cannot be joined together, becauſe the pleas to both are not 
the ſame; but the whole of this is caſe; the ſame plea of not 
guilty, goes to the whole declaration, and the Court may give 
| the ſame judgment on the auhole. Judgment for the plaintiff. 
Mow v. Devin, Pledges.) This was an action upon the caſe on ſeveral promiſes 
B. . 'B, by bill againſt an attorney of the Common Pleas; judgment 
* og B. 2 Was given there by nil dicit, and upon error brought the com- 
Wiſe 142. mon errors were aſſigned; and alſo that there were no pledges 
to proſecute appearing upon the record. But per Curiam, by 
the ſtat. of 4 & 5 Ann. for the amendment of the law this is 
become mere matter of form, and cannot be taken advantage 
of in error now, whatever it might have been before that ſta- 
tute , and if the defendant had thought fit to have taken advan- 
tage of this defect of form, he ought to have demurred and 
ſhewed it for cauſe in C. B. and then the plaintiff there might 
have moved to amend; but not having done ſo, we will not 
reverſe the judgment for this mere defect of form; judgment 
affirmed, . | 
Chapman 2. Pic= Averment.) Although, to render a declaration good, it may 
_ be neceſſary that it ſhould contain a particular averment, yet if 
3 Geo. 3. C. B. after verdict it be moved to grant a new trial for want thereof, 
2 Wilſ. 147. the Court will not grant one if it appear that the juſtice and 
equity of the cauſe is on the fide of the verdict. Thus in an 
action upon the caſe for maliciouſly ſuing out a commiſſion of 
bankruptcy againſt another, it was moved after verdi& for 
the plaintiff, that judgment might be arreſted, becauſe it was 


not averred that the plaintiff was not indebted to the defendant, 
| | or 
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or that he never committed an act of bankruptcy; but the 
Court held that ſuch averment was not neceſſary ; the ground 
and ſubſtance of the declaration is falſehood and malice; there 
are no inſtances of ſuch averments in conſpiracy, that the party 
was innocent, or did not do the fat on which he was in- 
dicted ; but the precedents are the other way. In an action 
for words, as for ſaying a man is a thief, the plaintiff has no 
occaſion to aver he is not a thief; and this caſe is analogous, 
for after the plaintiff has alleged that the commiſſion was falſe 
and malicious, it would be tautology to make ſuch averment 
that he was not indebted, and this declaration would have 
been good on a demurrer, and more clearly fo after a verdict. 

Thus in an action on the caſe, for ſuing the plaintiff in anGoſlin , Wil. 
inferior court maliciouſly, and arreſting him when that court22et Ea. 2 
had no juriſdiction of the cauſe; there 3 a verdict for the, 5 
plaintiff, judgment was moved to be arreſted, and an objec- 
tion was taken, that it was not averred in the declaration that 
the defendant kne that the place where the cauſe of action 
aroſe was out of the juriſdiction of the court in which he 
ſued; che Court thought that ſuch averment was neceſlary, 
but were all of opinion that after a verdict, as the juſtice and 
equity of the cauſe was on the fide of the verdict, they ought 
not to grant a new trial for a mere fault in the declaration 
againſt the juſtice of the caſe. 

In an action on the 34 Geo. 3. c. 23. for pirating a pattern Mackmurdo and 
for printing callico, the omiſſion of an averment in the declara- another, v. Smith 
tion « that the day of firſt publiſhing the pattern was printed 000%; En 
at each end of the piece of callico' (which together with the} Ter. Reb. 518. 
name of the proprietor is required by that ſtatute, the mono- | 
poly being limited for three months from the day of firſt pub- 
liſhing the pattern,) was holden to be aided. by verdict; it 
being ſtated in the declaration that the defendants -pirated the 
pattern within the term of three months from the day of the 
fir/t publiſhing thereof. and while the plainisffs were entitled ta 


have the ſole right of printing the ſame, &c. In an action on 


the caſe for pirating a pattern for printing callico, contrary to 
the proviſions of the 34 Geo. 3 c. 23, the declaration ſtated, 
that the plaintiffs, after 1ſt July, 1794, and before the time of 
the committing the wrong thereinafter mentioned, had in- 
vented and deſigned, and had become and were the proprietors 
of a certain new and original pattern for printing callicoes, 
and had publiſhed and cauſed to be-publiſhed the ſame, and 
had printed and cauſed to be printed the faid pattern upon 
divers, to wit, 10,000 pieces of callico, and had alſo printed 
and cauſed to be printed the names of the plaintiffs as the ſaid 
proprietors of the ſaid pattern at each end of each and every 
piece of callico ſo by them printed and cauſed to be printed as 
aforeſaid, according to the form of the ſtatute in that caſe 
made and provided, to wit, at, &c.; by reaſon whereof, and by 
. 3A 2 | force 
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force of the ſtatute in ſuch caſe made and provided, the plain. 
tiffs of right ought to have had and were entitled to the ſole 
right and liberty of printing and reprinting the ſaid pattern 
for the term of three months, to commence from the day of 
the firſt publiſhing thercof, to wit, at, &c. ; nevertheleſs the 
defendants well knowing the premiſes, but diſregarding the 
ſtatute in that behalf* made and provided, and contriving to 
defraud the plaintiffs, and to deprive them of the profits ariſing 
from their ſaid invention, during the ſaid term of three 
months, afterwards, and after the 1ſt July, 1794, and after 
the inventing and deſigning and printing and publiſhing of 
the ſaid pattern as aforeſaid, within the term of three months 
from the day of the firſt publiſhing thereof, and whilſt the 
faid plaintiffs were ſuch proprietors of the ſaid pattern as 
Abella, and were entitled to have the ſole right and liberty of 

rinting and reprinting the ſame as aforeſaid, to wit, on it 
hy 1797) within that part of Great Britain called England, 
to wit, at London, &c. without the conſent in writing of the 
plaintiffs firſt had and obtained in that behalf, wrongfully, un- 
Juſtly and fraudulently did print and cauſe to be printed the 
ſaid original pattern of the plaintiffs, upon divers, to wit, 1000 
pieces of calico, and the fame pieces of callico, with the faid 


pattern ſo thereupon printed as aforeſaid, did then and there 


ſell and diſpoſe of, without the confent, &c.; contrary to the 
form of the ſtatute in that caſe made and provided, and there- 
by deprived the plaintiffs of the ſole right and liberty of print- 


ing and reprinting the ſaid pattern within the ſaid term of 


three months, which right and liberty they during all that 
time ought to have had and enjoyed ; by reaſon whereof the 
plaintiffs during the ſaid term of three months loſt great part 
of the profits and advantage of their ſaid invention and deſign, 
to wit, at London, &. The 34 Geo. 3. c. 23, on which this 
action was founded, enacts, “ That from and after the 1ſt 
% July, 1794, every perſon who ſhall invent, deſign, and print, 
« or cauſe to be invented, &c. and become the proprietor of any 
« new and original pattern for printing linens, cottons, &c. ſhall 
« have the ſole right and liberty of printing and reprinting the 


e {ame for three months, to commence from the day of the 


c firft publiſhing thereof, which ſhall be truly printed with 


ce the name of the printer or proprietors at each end of every 


& ſuch piece of linen, cotton, &c.” And it then proceeds to 


give the action for infringing ſuch excluſive right within the 


time limited. After verdict for the plaintiff, iT WAS MOVED 


to arreſt the judgment, BECAUSE there was no averment in the 
declaration that the day of the firſt publiſhing the pattern was 
printed at each end of the piece, which together with the name 
of the proprietor is expreſsly required by the ſtatute. PER Cu- 
RIAM : The queſtion now before us is not whether or not 
this objection would have prevailed if the defendants had a 
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murred to the declaration, but whether or not it be a good 
objection after verdict. It ſeems to be admitted that every 
fact neceſſary to be proved at the trial, in order to ſupport 
the declaration, muſt now be taken to have been proved. 
Now the act of parliament, on which the action is brought, 
ſays that the inventor ſhall have the monopoly for three 
months, to commence from the day of the publiſhing, which 
ſhall be truly printed with the name of the proprietor at each 
end. It is ſaid that, if the defendant at the trial had objected 
that the plaintiffs could not recover without proving that they 
had complied with both theſe requiſites of the act, the anſwer 
would have been that that was not the time to take advantage 
of the objection, becauſe it was an objection on the record : but 
no ſuch an anſwer ought to have been given, for as the de- 
claration ſtates that within the term of three months from the 
firſt publiſhing, and while the plaintiffs were the proprie ors, 
and entitled to this monopoly, the defendants invaded their 
right and did the act complain:d. Evidence ſhould have been 


required of the terminus a quo to ſhew that the monopoly was 


veſted in the plaintiffs ; and this fact could not have been aſ- 
certained without proving that the date was printed at cach end 
of the cloth. And the jury would not have been directed to 


give a verdict for the plaintiffs, unleſs ſuch proof were given; 


and in point of fact it was given. Perhaps it would have 
been better at firſt that every declaration ſhould have con- 
tained each particular fact neceſſary to be proved: but when 
it is admitted in the argument that a verdi will cure every 
defect of allegation, where in order to obtain a verdict the fact 
muſt have been proved, there is an end of the objection made 
here, We are clearly of opinion that it was neceſſary for the 
plaintiffs, who undertook to prove an invaſion of their right 


during the exiſtence of this monopoly, to prove that they had 


printed the date on their cloth, otherwiſe they could not have 
obtained a verdict; and, conſequently, that the verdict has 
cured this ſuppoſed defect, and that the judgment ought not 
to be arreſted. - Rule diſcharged. 


The mere relation of landlord and tenant is a ſufficient powley v. Wal- 


conſideration for the tenant's promiſe to manage a farm in {ty Ker, BUG To 
34 Geo. 3. B. R. 


5 Ter. Rah. 373. 


huſband-like manner. It was moved to arreſt the judgment, 
on the ground that there was no conſideration in the decla- 
ration for the promiſes ; for that it was not alleged that the 
defendant had become tenant to the plaintiff on the terms that 
he would cultivate the land in a good and huſfband-like man- 
ner, &c. but merely & that he became and was tenant to the 
&« plaintiff,” In conſideration whereof, he undertook and 
promiſed, &c. But THE CouRT ſaid that the bare relation 
of landlord and tenant was a ſufficient conſideration for the 
promiſes. in the declaration; and therefore they refuſed the 
rule. | 
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Fre land v. 
Hunt Ea. Ter. 
8 Geo. 3. C. B. 
2 Hiss. 380. 


Pleading. 


Aſter a defence made on a writ of enquiry, the defendant 's 
not allowed to take advantage of a miſtake in the declaration. 
In covenant, on a deed of aſſignment by the defendint of par- 
ticular debts. and he covenants that none of thoſe debts were 
ſatisfied; judgment by default, and a writ of enquiry exzcut- 
ed; a fatal miſlake being now found out in the declaration, it 


was moved that the interlocutory judgment might be forth- 


Bertley v. Don- 


with entered upon record, agreeable to the declaration deliver- 
ed, and the roll be brought into the proper office, and that the 
defendant might have four days to move in arreſt of judgment 
after the roll is brought in. Upon ſhewing cauſe, it appeared 
that the defendant attended the executing the writ of enquiry 
by counſel, and croſs examined the plaintiff's witneſſes. Cu- 


ria: We lament that entries on the roll are not made at the 


times when 22 ought to be made; the rule muſt be diſ- 
charged, becauſe the defendant did not rely on the miſtake, 
but has made a defence on the executing the writ of enquiry. 

In caſe for reſcuing a debtor taken upon meſne proceſs ſued 


nelly and Benton, qut of the Palace court, it was holden nor to be ſufficient 


Hil. Ter. 


39 Geo. 3. B. R g 


8 Ter. Reh. 127 


round for arreſting the judgment after verdict, that it was 
not alleged that the cauſe of action in the inferior court aroſe 
within the juriſdiction, or that it was not alleged that the 
party below did not appear at the return of the writ. In an 
action on the caſe for reſcuing a debtor taken upon meine 
proceſs ſued out of the Palace court, the declaration ſtated that 
one M. A. on gth December, 1796, at Weſtminſter, in the 


5 county of Middleſex, was indebted to the plaintiff in 2; l. on a 
certain cauſe of action before then accrued to the plaintiff, 


and the ſaid M. A. being fo indebted, the plaintiff tor the re- 
covery of his debt afterwards on the ſame day, &c. ſued and 


cauſed to be iſſued out of the court of our lord the now king, 


of his palace of Weſtminſter holden at Southwark in the coun. 


ty of Surrey, and within the juriſdiction of the ſaid court, 2 


writ of capias ad reſpondendum againſt the ſaid M. A. directed 
to the bearers of the virge, &c. commanding them to take the 


ſaid A. A. if he ſhould be found within the juriſdiction of the 


ſaid court, &c. ſo that they might have his body before the 


zudges of the ſaid court at the next court, &c. on the 16th of 
December then next, to be held at Southwark, &c. to anſwer 
the plaintiff in a plea of treſpaſs on the caſe, &c.; which writ 


before the delivery to be executed was duly marked for bail 
againſt the faid M A. for 20l. according to the form of the 
ſtatute, &c.; and which writ was afterwards, and before the 
return thereof, viz. on the 13th of December, 1796, at Weſt- 
minſter aforeſaid in the ſaid county of Middleſex, delivered to 
one F. P. one of the bearers of the virge, &c. of the ſaid 
court of the king, of his palace of Weſtminſter, to be exe- 
cuted in due form of law; by virtue of which writ, the ſaid 
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Pleading. 


F. P. as ſuch officer, &c. afterwards and before the return of 
the ſaid writ, viz. on the day and year laſt aforeſaid at Weſtmin- 
ſter aforeſaid in the ſaid county of Mid-leſex, and within the 
juriſdiction of the court aforeſaid, arreſted the ſaid M. A. and 
detained him in his cuſtody at the ſuit of the plaintiff for the 
cauſe aforeſaid by virtue of the ſaid writ and for want of bail 
thereto; that the defendants well knowing the premiſes, but 
contriving to injure the plaintiff and deprive him of the means 
of recovering his ſaid debt whilſt the ſaid M. A. fo remained 
in the cuſtody of the faid F. P. at the ſuit of the plaintiff, and 
before the return of the ſaid writ, to wit, on, &c. at Weſtmin- 


ſter aforeſaid, with force and arms wrongfully and unlawfully 


reſcued the ſaid MH. A. from and out of the cuſtody of the ſaid 
F. P. and ſet him at large, &c. the plaintiff not being then nor 
yet ſatisfied of his ſaid debt; by means whereof he has been 
delayed and prevented from recovering his faid debt and his 
coſts, &. AFTER VERDICT for the plaintiff, a motion was 
made in arreſt of judgment; FIRST, becauſe it was not alleged 
that the cauſe of action aroſe within the juriſdiction of the 
Palace court; SECONDLY, becauſe it was not ſhewn that the 
2 arreſted did not appear at the return of the writ; for if 

e did fo appear, the plaintiff ſuſtained no damage; and Wey. 
72. was Cited, THE Cour ſaid the authorities 1 Sal. 201, 1 
ig. 25 5, & Trevor v. Wall, ante p. 500, warranted the plain- 
tiff's propoſition, that it was not neceſſary in ſuch an action 
as the preſent to ſtate that the cauſe of action aroſe within 
the juriſdiction of the inferior court. That the caſe Lucking 
v. Denning, Cited from Salt. 201, would not alone have in- 


duced the Court to come to this concluſion : but that the 


caſe of Bull v. Steward, in 1 Will. 255, was a direct autho- 


rity in point. Rule diſcharged (1). 
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Cauſes of demurrer. ] If a declaration on a bail-bond conclude: Morgan, aſſignee 


« Whereby an action hath accrued to the plaintiff to demandof the ſheriff. v, 
Sargent, one of 


c and have of the principal (inſtead of the bail), and ſtate bail of Owen, 


non-payment by the principal; it is bad on a ſpecial demurrer. Tr. Ter. 


PER Cur. This is a lip in form; but it is always the beſt 37 Geo. 3. C. B. 


way to make the party pay for this kind of flip, if advantage is 
taken of it by ſpecial deinurrer. Infinite miſchief has been 


produced by the facility of the courts in overlooking theſe 


errors: it encourages careleſſneſs, and places ignorance too 
much upon a footing with knowledge among thoſe who prac- 
tiſe the drawing of pleadings. The averment of © often re- 
« queſted”” is an eltabliſhed and neceſſary form: the party, 
if he will not amend, but will join in demurrer, muſt pay for 
his blunder. | 


. 


5 
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(x) But ſee 1 Rel. Abr. 809. F. pl. 3; and 2 Mod, 197. : 
3A4 But 


1 Pul, & Bos. 58. 


— 2 1. 
=” IL 2 
- „„„5„ß) 8 i 


8 Pleading. 


But the omiffinn of & and thereupon the ſaid J. S. com- 


wo 1, * plains” in the beginning of a declaration of treſpaſs on the 
et Caſe is no cauſe of ſpecial demurrer. The declaration be- 
Kr ddlelex, gan tius: Sir W. H. knight, and N. f. eſq. were at- 
Ez. ler. & tached to anſwer unto John Dobjon a plea of treſpaſs on 


| 2 Bu. 366. the caſe, for that whereas the ſaid 7. D. herctofore, to wit, 


© on, &c. at, &c. did demiſe and let to one J. P. Gahict a 
te certain meſſuage,”” &c. ſtating entry and poſſeſſion by him, 
and the ſaid F. D. further faith, that afterwards and during 
te the continuance of the ſaid demiſe,” &c. proceeding to 
the end in the uſual form. To this there was a ſpecial de- 
murrer, aſſigning for cauſe “ that it dues not appear in or by 
<* the ſaid declaration that the ſaid 7% complains by attor- 


& of or for the premiſes therein mentioned: and alſo for that 
the ſaid declaration is merely by way of recital, and does not 


« R. VJ. committed the ſaid ſeveral ſuppoſed grievances 
« therein mentioned: and alſo for that the ſaid declaration is in 
« other reſpects uncertain, inſufficient, and informal. Joinder 
in demurrer. EYRE, Ch. J. The defendant's objection ſeems 
to be that there is no declaration : but I do not perceive that 
cauſe among the ſpecial cauſes of demurrer ; the complaint is 
that the declaration fails in certain particulars, but the exiſtence 
of a declaration is admitted. The firſt objection, viz. that the 
complaint is not made by attorney has been abandoned. The 
ſecond objection, is that the declaration is merely by way of re- 
Cital, and does not contain any allegation of the defendant hav- 
ing committed the offences there mentioned, As to this I 
am of opinion that the allegation is poſitive enough. The 
. defendant's objections are not ſufficient to entitle him to 
be judgment; but as the declaration is drawn in a ſlovenly man- 
ner, and ought not to ſtand on the records of. the Court, [ 
think that the plaintiff ſhould have leave to amend without 
coſts. Rookr, J. Of the fame opinion. Leave given to 

amend without coſts, 
Henn on the de- Plea.] Ancient demeſne mult be pleaded within the firſt four 
„ eee days of the term. 1 his was a rule (founded on an affidavit, ſtat- 
III Ter. ing that the lands for which the ejectment was brought, were 
40 Geo. 3, BR. holden of the manor and ſoke of Kirton, and are ancient de- 
8 ter. BY 474 meſne, and that they are pleadable by writ of right cloſe in the 
court of the {aid manor, &c.) calling on the leſſor of the plain- 
tiff to ſhew cauſe why ary Hutton, the tenant in poſſeſſion, 
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ſnould not be made defendant inſtead of the caſual ejector, 


(1) The omiffion of the attorney's chriſtian name was held to be error 


in Hew/or's caſe, 1 Rol. 336. : 
| | and 


„ ney (1) or otherwiſe againſt the ſaid Sir W. H. and R. VI. 


c contain any poſitive allegation that the ſaid Sir V. H. and 
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and be at liberty to plead ancient demeſne. In moving for 
the rule, it was admitted that in Smith v. Roe, Barn. 331, it 
had been ruled that ſuch a plea could not be pleaded after the 
four firſt days of the term, but it was ſaid that in a ſubſequent 
caſe, Roe d. Dutches of Hamilton, v. Robinſon, 2 Str. 1120, the 
defendant was permitted to plead to the juriſdiction, after the 
firſt four days of the term, that the lands lay in the county 
palatine of Cheſter. On ſhewing cauſe, the rule was diſ- 


charged. PER CuRIaM: The caſe cited from Strange will 


not bear examination; it is objectionable on various grounds. 
However, ſome difficulties, not mentioned at the bar, have oc- 
curred to the court. But, as it is for the advancement of 


juitice that this cauſe ſhould be tried in the ſuperior court, 


we are inclined to adopt the cafe of Doe d. Henant v. Thomas, 


Barnes, 185, where it was taken for granted that ſuch a plea 


muſt be pleaded within the four firſt days, and not permit the 
defendant now to put in this plea (1). n 
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Riens in arrere is a good plea to an a ion of debt for rent. Warner et al. v. 


In debt for rent, the plaintiff declared upon an indenture of 
teaſe for 21 years, made between Milliam Watts (who at the 1 Geo. 3. B. R. 


time of the indenture was poſſeſſed of the premiſes for the re- Cowp, 538. | 


ſidue of a term of 61 years, commencing in the year 1759) on 
the one part; and James Gubbins of the other part: the de- 
claration ſtated the demiſe, the entry of Gubbins, &c. and that 


afterwards Watts fold the reverſion to the plaintiffs. That 


ſubſequent to ſuch ſale of the reverſion, all the eſtate, &c. of 
Gubbins came by affignment to the defendant, who entered, 
c. after which half a year's rent, vix. 201. became due and 
in arrear. The defendant pleaded that “ nothing of the rent 
« 75 in arrear and unpaid as by the declaration is above ſap- 
« poſed.” The plaintiffs demurred, and aſſigned for ſpecial 
cauſe: 1ft, That it was not alleged that the rent was paid on 
the 24th of June, 1776, or when it became due, or when the 
ſame was paid. 2d, That it did not allege, that the rent was 
paid before or at the time of exhibiting the bill, or that the ſame 
was not then in arrear and unpaid. THE QUESTION was, 
whether in debt for rent by an aſſignee againſt an affignee, 
the plea of riens in arrere was a good plea? Per CURIAM: 
The declaration ſays, there is ſo much rent in arrear. The 
plea ſays, there is not. The ſaying there is nothing in ar- 
rear, is the ſame as if he had ſaid il debet; and it is abſurd to 
ſuppoſe that it relates to the time of the plea, and not to the 
action. Beſides it is a more favourable plea for the plain- 
tiff; it is an anſwer to the action. The action is in the pre- 
ſent tenſe: ſo is the plea. It is the general iſſue. If the 
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(1) But ſee Mar/hall v. Allen. Palm. 406, and Latch. 83, 84; and 
Helles v. Trabern. Will, Rep. 239. 


rent 


730 | Pleading. 


rent was due, and is not at the time of the plea; it could not 
have ceaſed to be due, but by the plaintiff's accepting it: and 
if fo, he waves the action, though ic was well brought at the 
time. Per Curiam: Withdraw the demurrer on payment of 


\ colts. x | 
Curling . Inne A. having privilege of parliament, @wes B. a ſum of mo- 
Mic. Ter. ney, for which B. ſues him; in conſequence of which Cen- 


1 . B. ters into a bond together with A. conditioned for the payment 
252. to B. of ſuch ſum as B. ſhall recover in the action againſt 4, 
in purſuance of the ſtat. 4 Geo. 3. c. 33. In that action B. 
obtains judgment, and puts the bond in ſuit againſt C. To 


the action on the bond, C., being under terms by a judge's 


order to plead iſſuably, may plead in bar that writ of error is 
depending on the judgment againſt A. The plaintiff brought 
an action in this court for 3000l. againſt Beckford a trader 
having privilege of parliament, on his bond; in conſequence 
of which Beckford, together with the defendant Innes and 
Keighly entered into another joint and ſeveral bond for 6000], 
in purſuance of the ſtat. wy. 3. c. 33. conditioned for the 
payment to the plaintiff of ſuch ſum as he ſhould recover in 
that action; and judgment being afterwards entered up againſt 
Beckford, the ſecond bond was put in ſuit, when the defendant 
took out a ſummons for time to plead, and a judge's order 
was made, allowing him time for that purpoſe on the uſual 


terms of pleading ages rejoining gratis, and taking ſhort 


notice of trial. Under this order he pleaded, after oyer 
of the bond and condition, „adio non, becauſe that not- 
withſtanding the recovery a writ of error had been brought 
and was pending. A rule was obtained to ſhew cauſe, why 
this plea ſhould not be withdrawn, as not being an inſuable 
plea within the terms of the order, the attorney alſo making 
an affidavit, that he verily believed the writ of error was 


brought merely for delay. PER CURIAM: The ſurety cannot 


be liable till the money is actually recovered againſt the prin- 

Cipal in the former action, and while the writ of error is de- 

| nding, the money is not actually recovered Rule diſcharged, 
Werve v. Buſh, To treſpaſs for an aſſault and battery, the defendant may 
Mic. Ter. lead that the plaintiff with force and arms and with a ſtrong 
8 . hard endeavoured forcibly to break and enter the defendant's 
cloſe, whereupon the defendant reſiſted and oppoſed ſuch en- 
trance, &c. and if any damage happened to the plaintiff it was 

in the defence of the poſſeſſion of the ſaid cloſe. PER CURIAM: 

A party may reſiſt and oppoſe force by force in defence of his 

poſſeſſion, if neceſſary: it the reſiſtance be exceſſive, the plain- 

tiff may ſhe w that in a new aſſignment. The general form of 

pleading certainly has been agrecable to the authority of Fones 

v. T. . 1 Mod. 30. where Truiſdan, J. ſaid, © You cannot 

juſtify the beating of a man in defence of your poſſeſſion; but 

you may ſay that you did mo/iiter manus imponere, &.“ And 

; this 
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ground, that the defendant ought not in the firſt inſtance, to 


degin with ſtriking the plaintiff, but the law allows him either 
in defence of his perſon or poſſeſſions 1 lay his hands on the 
plaint'f}, and then he may ſay if any further miſchief enſu- 
ed it was in conſequence of the plaintiff's own act; fo that 
the battery follows from the reſiſtance. But it does not ne- 
ceſſarily follow from any thing ſtated in the preſent plea that 
the defendant did more than gently lay his hands on the plain- 
tiff in the firſt inſtance, and if not, this plea may ſtand con- 
tiftently with all the authorities. It is true that in 2 Lutw. 
1481. to a plea of ſon aſſault the plaintiff replied that he was 
a ſervant to W. Sandys, employed to take care of his horſes, 
and that the defendant with a bill endeavoured to beat and 
wound one of the horſes, when the plaintiff, in order to de- 
fend the ſaid horſe, put his hands on the defendant who there- 
upon beat the plaintiff, &c.; and it was holden that this re- 
plication was bad, becauſe it did not allege that the defendant 
had beaten the horſe before the plaintiff put his hands on the 
defendant. That goes the length of ſaying that the party can- 
not even plead molliter manus impoſuit in defence of his poſ- 
ſeſſion, unleſs there has been ſomething more than a mere at- 
tempt to beat him. But in the way in which we conſider 
the preſent plea, it may be ſupported conſiſtently with all the au- 
thorities. | 


73· 


When a defendant, living within the juriſdiction of the Taylor v. Blair, 


Court of Requeſts of Weſtminſter, is ſued in one of the ſu- Mic. Ter. 
30 Geo. 3. B. R. 


perior courts for a debt under 408. he may plead the 23 Geo. 3 Ter. Reb. 4 52. 


2. c. 27. in bar. But if he omit to do ſo, the Court will not 
after verdict either enter a ſuggeſtion on the record that the 
defendant lived within the juriſdiction or ſtay the proceedings. 
The plaintiff having recovered 28 ſhillings on the trial of 
this cauſe, the defendant on a former day in this term obtain- 


ed a rule to ſhew cauſe why he ſhould not be at liberty to 


enter a ſuggeſtion on the record that, at the commencement 
of the action, he lived within the juriſdiction of the Court of 
Requeſts of Weſtminſter ; or why all further proceedings 
ſhould not be ſtayed, on the 23 Geo. 2. c. 27. The 21ſt ſec- 
tion of which enacts, “that no action for any debt, not 
e amounting to 408. and recoverable in the Court of Requeſts. 
&« ſhall be b ought againſt any perſon reſiding within the ju- 
e riſdiction thereof, in any other court whatſoever. Lord 
Kenyon, C. J.— It has been urged in ſupport of this rule 
that, unlefs we interfere in this ſtage of the proceedings, the 
21ſt ſection of the act will be rendered nugatory: but that is 
by no means the caſe ; for the defendant might have pleaded 
the ſtatute ; or perhaps if the objection had been made at the 
trial, the plaintiff would have been nonſuited. But there are 
many caſes where, if the party omit to take the benefit of an 
objection, which he is entitled to take in any particular . 
OT ph 
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of the cauſe, he cannot take advantage of it afterwards, As 
in the inſtance of actions brought 11 an inferior court, where 
the caute of action muſt be proved to have ariſen within its 
juriſdiction; if the defendant make an objection on the trial 
for the want of ſuch proof, he is entitled to a verdict, or to 
inſiſt that the plaintiff ſhall be nonſuited: but if no ſuch ob- 
jection be made, and the cauſe of action be laid in the decla- 


ration to ariſe within the juriſdiction, he cannot, after verdict 


againſt him, take advantage of its not having been proved, 
either by falſe judgment or a writ of error, becauſe the defect 
does not appear on the record. In the caſe of Petrie v. White, 
ante, vol. II. p. 476. the Court granted a rule to ſtay the pro- 
ceedings, becauſe the defendant had no other remedy: but here 
the act of parliament has directed the manner in which the 
defendant was entitled to take advantage of it. The argu- 
ment, that under the ſtatute of Glouceſler a plaintiff is en— 


titled to colts, where he recovers damages, in all caſes, unlets 


deprived of them by fome ſubſequent act, is unanſwerable. 
Different acts of parliament have preſcribed different niodes 
by which a plaintiff may be deprived of coſts ; ſome by a 
fuggeſtion on the roll; others by a certificate from the Judge; 
and others by plea. The ſtatute in queſtion has preſcribed 
the latter mode; and as the defendant has not choſen to avail 


himſelf of that, his application is now too late. Per Curiam. 


Rule diſcharged. | 
Ezwkins, Eſq.v. Whoever claims an caſement muſt plead it ſpecially.— 
Wallis, Eq Treſpaſs for nailing trees againſt the plaintiff's wall; not 
2 3 C. B. guilty pleaded ; verdict for the plaintiff, ſubject to the opi- 
2 W:ls. 173. nion of the Court upon chis ſhort caſe, The facts at 
the trial were, that the plaintiff was poſſeſſed of a certain 


greenhouſe, the backwall whereof adjoined to the defendant's 


cloſe, and that the defendant nailed the trees growing in his 


cloſe to the wall of the plaintiff's greenhouſe, which was 
the abſolute property of the plaintiff, and that the defendant 
had uſcd fo to nail h's trees to the ſame wall for 30 years laſt 
paſt, without interruption; it was inſiſted that this long uſage 
was a polleſhon of the back part of the wall in the defend- 
ant, though the property of the wall was in the plaintiff. 
; Bur Ptr CURIAM: It was reſolved that this was no poſſoſ- 
ſion in the defendant, but an «caſement only, and cannot be 
given in evidence upon the general iſſue; for whoever claims 
an eaſement mult plead it ſpecially; and judgment was given 
for the plaintiff. Gould, I. Suppoie the wall falls down, it 
being the plaintiff's property and fence next to defendant's 
cloſe, the plaintiff muſt rebuild it, or the defendant might 
have an aCtion againſt him. 
Roufe v. Ba:din, In treſpaſs, a plea of juſtification, ſtating that a public high 
#4 a. Hil. Ter way led from another highway (leading from A. to B.) iu, 


| IS: 11 2 through, ever, and along the locus in quo to a certain other high- 
| Wa) 
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way (leading from C. to D.) was well ſupported by evidence 
proving that the way in queſtion led from the fermines a gue, 
viz. the way leading from A. to B., over the locus in que, to a 
different way called E., and along that way into the way leading 
from C. to D., the terminus ad quem. In pleading a public 
highway, it is not neceſſary to {tate any termini.— This caſe 
aroſe on pleadings of conſiderable length, ſtating, that the treſ- 
paſs was committed in a place called Brompton- Heath, with 
ſeveral variations in point of deſcription. The defendants ſay, 
that from time whereof the memory of man is not to the con- 
trary, there has been a common public hizhway, for all the liege 
ſubjects of this kingdom, to paſs and repaſs on fort, from a certain 
ther common public highway, leading from Knighiſhridge to 
FarPs-Court, in, through, over, and upon the ſaid cloſe called 
Braompton- Heath, UNTO A CERTAIN OTHER COMMON 
HIGHWAY LEADING FROM London to Fulham, and back 
again, in, through, and over the locus in quo. THE EVIDENCE 
at the trial was, that the way in diſpute led over Brompton- 
Heath WTO A FooTWAY CALLED THE CHURCH LANE, 
AT THE WEST SIDE, AND ALONG THAT FOOTWAY, inte 
the road leading from London to Fulham. Lord LouchBO/ 
ROUGH, who tried the cauſe, thought the plea was not ſup- 
ported by the evidence, inaſmuch as there was a variance with 
reſpect to the ter minus ad quem, and directed the jury to find 
2 verdict for the plaintiff. A new trial was moved for.— 
GoULD, J. In caſes of this ſort, the intermediate ſpaces, either 
before the entrance inte a field, or at the exit out of it, before 
you reach the terminus ad quem, are immaterial. This is the 
caſe of a common public highway, and there. have been very 
conſiderable doubts, whether, in a common highway, any ter- 
mini at all need be ſet forth. There was a caſe mentioned at 
the bar, of an indictment for ſtopping a highway at Kenſing- 
ton; in which it was holden, that the way was ſufficiently 
deſcribed; without ſtating from what place, to what place it 
led; and among other things, a reaſon was given for that opi- 
mon, becauſe a highway runs from the ſea acroſs the whole 
iſland. But, nevertheleſs, if a defendant will ſtate the ter- 
mini in his juſtification, he is bound to prove them. There 
are many inſtances which muſt occur to every one, where 
things are not neceſſary to be alleged in pleading; yet, if they 
be alleged, they muſt be proved. Such as the deſcription of 
a public act of parliament; the day when the ſeiſions were 
holden ; and the like. So, where an officer juſtifies under pro- 
ceſs of execution out of a court, it is unnecellary for him te 
{tate a judgment ; yet, if he will ſtate it, he is bound to prove 
it as deſcribed. Iheſe are common cates, and many more 
might be adduced. The queſtion then, in the prefent caſe is, . 
What the terms of this plea require to be proved, and whe- 
ther they neceſſarily import that the way in diſpute was adioin- 


ing 
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ing to the F ulham road? Now, that is not the caſe; the way 
is deſcribed to go, in, through, over, and along Brompton- Heath, 


unto the Fulham road. But there is an intervening ſpace be- 
tween that and the Fulham road. If it had been deſcribed to 
be adjoining to the Fulham road, I have already given my opi- 
nion as to the proof. But it is ſtated, to lead unto the Fulham 
road; which, in my apprehenſion, is nothing more than this; 
a common highway, which is one entire thing, leads over this 
field to the Fulham road; and ſo it does, notwithſtanding there 


is an intervening piece of ground. The caſe, cited at the bar 


from 1 Yentris 13. comprehends this idea. |t is there ſaid to 
be ſufficient to ſtate the places from which, and to which the 
way leads, though the meſne paſſages ſhould be miſtaken. It 
wilt be material to advert to ancient pleadings in juſtification, 
I find in Raſtall's Entries, 617. b. a right of way pleaded as 
follows: A man was ſeiſed of a meſſuage in S. and preſcribed 
for a way for all thoſe whoſe eſtate, &c. both for horſe and 
foot « from the meſſuage to the pariſh church of E. and the 
market town of M. with all his carriages ultra clauſum præ- 
diflum.” Now it would be productive of infinite uncertainty, 


to require an exact defcription of the line of the way, to ſay 


that it went ſo many yards to the north, then turned to the 
weſt, and then to the eaſt, in that irregular manner. Such 


juſtifications as theſe would then be clogged with inſuperable 


difficulties in point of proof. And, I think, it would be totally 
unneceſſary; the uſage defines the way. I mention this as 
occurring to me from the books and pleadings: and, with re- 
* to experience, I have always underſtood that the interme- 

iate ſpaces are diſregarded, both as to the approach to a field 
and the quitting it. It is ſufficient to anſwer the treſpaſs, and 
juſtify under a right to paſs over the cloſe. I, therefore, think, 
this is not a material variance from the plea.—W1Ls0N, J. 


of the ſame opinion. Where the way is a public highway, it 


is in no ſort neceſſary to ſtate either the terminus d quo, or the 
terminus ad quem; where it is a private wap, it is neceſſary to 
ſtate them. becauſe private ways are given for particular pur- 
poſes, and the juſtification muſt ſhew that they were uſed for 
thoſe purpoſes. But it is different with regard to a public high- 
way, becauſe all his majeſty's ſubjects have a right to uſe that 
way, for all purpoſes, and at all times. The reaſon given in 
the ancient caſes, why a highway muſt be particularly deſcribed, 
is not a very good one; namely, that it muſt be ſtated to lead to 
a market-town, in order to ſhew that it is a highway. Lord 
Hale ſays, whether it be a highway or not, depends much on 
reputation. I am, therefore, of opinion, that in juſtifying a 
treſpaſs, becauſe the place in queſt ion is a highway, it is not 
neceſſary to ſtate the places to which, and from which it leads. 
If that be fo, the next queſtion is, Whether thoſe places, be- 


ing ſtated in the plea, they are ſufficiently proved? With 
| reſpect 


Pleading. 


reſpe&t to that, the way in diſpute is ſtated to be a highway 
leading from one highway to another highway, I think it 
cannot be doubted, but that this is a ſufficient deſcription, — 
But it is impoſſible to ſtate the ſpecific line of the road under 
that deſcription, which can only be, that it leads from one point 
to another. What the line is, on which the highway paſles, 
muſt be a matter of evidence. The objeCtion in this caſe is, 
that the way is ſtated to lead to the Fulham road; but that be- 
fore it reaches the Fulham road, it goes for a little ſpace on 
another highway. But I do not conceive that to be a material 
variance. I underſtand the allegation to import no more than 
this, namely, that there is a highway over the cloſe, on which 
you may go from the Fulham road to the Kenſington road; 
but not that the Fulham road joins to the cloſe over which the 
highway leads. But even if that were the import of the alle- 
gation, I ſhould have conſiderable doubts whether this were a 
variance. But clearly the allegation means no more than this, 
there is a highway over the cloſe, leading from the Fulham 
road to the K 

proved by the evidence. Lord LouchBOROUOCH: My bro- 
ther Heath has informed me, that he is of the ſame opinion 
with my brothers Gould and Filſon. I therefore certainly 
feel, that the authority of the Court 12 * to govern my opi- 
nion. But, on the beſt conſideration I have given the queſ- 
tion, I have not been able to bring myſelf to agree with them. 
| ſtill retain the opinion J firſt had at the trial, and think, that 
in all caſes, where a real difference in opinion exiſts, it is right 
to avow it, and ſtate the grounds on which we differ. lis 
lordſhip then ſtated the grounds on which he differed in opi- 
nion.—Rule abſolute. 


enſington road, which, I think, was ſufficiently - 
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It is ſufficient, in pleading a public highway, to allege, that à ſpindall v. 
it is a common public highway, without ſhewing how it be- Br9wn, Ea. Ter. 


came ſo, or that it has been ſo tine immemorial.— Lo an action 
of treſpaſs for breaking and entering the plaintiff's cloſe, the 
defendant juſtified . a right of way. The plea ſtated, 
* that before, and at the ſame time when, &c. there was, and 
« of right ought to have been, a certain common public high- 
« way leading, &c. for all the liege ſubjects, &c. to go, return, 
vaſe, and repaſs, on foot and on horſeback, and with their 
« cattle and carriages, at all times of the year, &c.; without 
aleging that it had been an highway from time immemorial. 
To this there was a general demurrer, and joinder.—Per Cu- 
riam: It is ſufficient to ſtate, in a compendious way, that it 
is an highway. All the precedents in Tremaine, are in that 
general form, without ſetting forth when it became an high- 
way. Great inconveniences would follow, if it were other- 
wite; for ſtrangers, paſſing along the ſtreets of London, could 
not aſcertain when they firſt became highways. And = in- 

| ance 


29 Geo. 3. BR. 
3 Ter, Reh. 265. 


aye 2 . 
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et a Hil. Ter. 
29 Geo. 3. B. R. owners of the eſtate have uſed it from time immemorial.— 


Pleading. 


ſtance of indictments is deciſive on this queſtion.— Judgment 
for the defendant. | 

A plea of preſcription for common in a que eftate, is good 
after verdict, though it be not in expreſs terms alleged that the 


3 Ter. RH. 147- This was an action of replevin, for taking cattle at Otmoor, 


Oxford. The defendants made cognizance as bailiffs of Lord 
Abingdon, whoſe foil and freehold Otmoor was; and they juſſi- 
fied taking the cattle as doing damage on the moor. The plea 


in bar ſet forth, that long before, and at the time when, &c. 


A. Croke was ſeiſed in his demeſne as of fee, of and in a cer- 
tain meſſuage, and 150 acres of land, with the appurtenances, 


in Studley, Bucks: “ and that the ſaid A. Croke, and all thoſe 


« whoſe eſtate he then had, and now has, of and in the ſaid 


ee meſſuage and land, with the appurtenances, have had and 


« uſed, and been accuſtomed to have and uſe, and of right 
e ought, &c. for themſelves and their farmers and tenants, oc- 
« cupiers of the ſaid meſſuage and land, with the appurtenances 
cc for the time, common of. paſture on Otmoor, tor common- 
« able cattle, &c. The replication traverſed the right as 
ſtated in the plea in bar; and on the trial, the plaintift had a 
verdict. It was now moved in arreſt of judgment, becauſe 
the plea in bar did not ſtate that A. Croke, and thoſe whoſe 
eſtate he had, had been 7mmemorally entitled to the right of 
common: that it could not be ſupported as a preſcriptive right, 
as not been claimed time out of mind; and that, though the 
evidence might prove the right as laid, it could not enlarge it. 


But, per Curiam, although this is not accurately ſtated, yet at 


Morewood o. 
Wood et al. 
' Hil. Ter. 


31 Geo. 3. B. R. All 


any rate it is ſufficient after verdict. It ſtates a right of com- 
mon in all thoſe who have held that eftate; and unleſs a pre 
ſcriptive right had been proved, the plaintiff could not have 
obtained a verdict. —Rule refuſed. | 

If to an action of treſpaſs in the common called A. the de- 
fendant plead that A. and B. commons lie open to each other, 
d then preſcribe for a right in both commons, the plaintiff 


4 Ter. Rep, 157. muſt traverſe the whole preſcription.--T reſpaſs for breaking 


and digging ſtones therein, &c. and carrying them away, &c. 


and entering the plaintift's cloſe, called Swanwick-Common, 
otherwiſe Swnwick-Delves, in the pariſh of Alfreton, Derby, 


Plea, that there are certain waſtes or commons lying open to 
one another, one called Swanwick Common, otherwiſe Swan— 
wick-Delves, being the cloſe in which, &c. the other called 


Swanwick-Green, in Alfreton, &c. ; that one of the defend- 


ants was ſeiſed in fee, of certain tenements in Alfreton, in 


right of which he preſcribed for the liberty of digging ſtones 


in, upon, and throughout the ſaid cloſes called Swanwick- 
Common, otherwiſe Swanwick-Delves, and Swanwick- Greet 
for repairs, &c.; and that he (his tenement wanting repais}, 

| | h | 161 
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in his own right, and the other defendant, as his ſervant, entered 
&c. for that purpoſe. Replication, traverſing the preſcription 
in Swanwick-Common, otherwiſe Swanwick-Delves; drop- 
ping Swanwick-Green. Rejoinder, tendering iſſue on the 
preſcription both in Swanwick-Common and Swanwick- 
Green. Special demurrer ; becauſe the defendants in their 
rejoinder did not tender an iſſue on the fact traverſed by the 
plaintiff in his replication z and becauſe the iſſue tendered in 
the rejoinder is too large, comprehending not only the fact of 
the preſcription traverſed by the replication, but alſo a matter 
of fact not alleged, or traverſed by the replication, namely, a 
preſcription to dig for ſtones, &c. in Swanwick-Green ; and 
becauſe the laſt preſcription, ſo attempted to be put in iſſue, 
is wholly immaterial and irrevelant in this action, &c.; joinder 
in demurrer.—PRrR CURIAM: If an action be brought for a 
treſpaſs in a particular cloſe, the defendant may plead that it is 
2 part of a larger cloſe, and that he has a right over the whole. 


Here it is ſtated, in the plea, that the commons. lie open to 


each other, and that the defendant has a right in both. No 
injury is done to the plaintiff by this mode of pleading ; for 
the defendant, having preſcribed for the whole, muſt prove the 
whole preſcription, otherwiſe he muſt fail at the trial. Whereas 
great injuſtice might be done to the defendant, if he were not 
permitted to plead this preſcription over the whole: for if he 
were not, he would not be permitted to give evidence of acts 
of ownerſhip over Swanwick-Green, when, perhaps, his own 
convenience might have led him to exerciſe more frequent 
acts of ownerſhip over that part of the common than over the 
other part at a greater diſtance from his own home. And in 
very extenſive waſtes and commons, it frequently happens that 
particular perſons, for their own convenience, d-paiture their 
cattle on particular ſpots, but that by no means excludes their 
right over the other parts; and in ſuch caſe, it would be ex- 
tremely unjuſt that commoners, who are ſued for treſpaſles 
upon one part of the waſte, ſhould not be permitted to pre- 
ſcribe for the whole. —T'ns: CouRT, however, gave the 
plaintiff leave to amend. | 
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In pleading a right to enter a common to dig for and carry peppin v. Shake- 


away ſand and gravel for the repairs of a nouſe, it is neceſſary ſpear er. al. 


- 


to allege that the houſe was out of repair, that the party en- 6 Geo. 3. BR. 
tered for the purpoſe of digging for and carrying away ſands Ter. Re. 748. 


and gravel for the neceſſary repairs of that houſe, and that the 
materials were uſed for that purpoſe.— Treſpaſs for break- 


ing and entering the plaintiff's incloſure in Walton -upon= 
Thames, and breaking down gates, poſts, &c. Plea, that the 
locus in quo was formerly part of Sharp- I horn-Common, 


otherwiſe Walton-Common, and within and part of the manor 
of Walton-upon- Thames: that four cloſes of land, called 
Floyſters-Roydens, are within and part of the ſame manor; 
that in 1789, the lords of the manor granted the ſaid four 

Vor. IV. 5 3 B cloſes 
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cloſes to the defendant, Shateſpear, in fee, according to the 
cuſtom of the manor; and that the tenants of that cuſtomary 
F TENEMENT have immemorially been accuſtomed to have com- 
mon of paiture on the ſaid common, and alſo the liberty and 
privilege of digging for and carrying away ſand, loam, and 
gravel, in and from the faid common, for their neceſſary re- 
fairs; that the d:fendant, Shak?jpear, in his own right, and 
the other defuridants us his ſervants, entered on tne place in 
queſtion, being parc=} of the ſaid common, for the purpoſe of 
digging for and carrying away ſand, loam, and gravel, for the 
nec} .iry repairs of the ſaid Shakeſpear, and alſo put in his ct! 
in the declaration mentioned, &c. &e. The next ſpecial plea 
was ſimilar to the firſt, except that it was confined to the right 
of paſture only. The third was like the ſecond, except that 
it was confined to the right of digging for ſand, loam, and 
gravel. There were three other ſimilar pleas, mutatis mutan- 
ais, in which the rights were claimed in reſpect of other tene- 
ments, belonging to ſome of the other defendants ; and in one | 
of them the tenement was flated to be a meſſuage. Replication to | 
thoſe ſix ſpecial pleas, that the lords of the manor, in 1794, | 
conveyed the place in queſtion to the plaintiff in fee, to the 
intent that he might incloſe and approve the ſame ; that by 
virtue of the ſtatute he did incloſe and approve, leaving in the | 
reſidue of the ſaid common, ſufficient common of paſture, aud 
ſufficient ſand, loam, and gravel for the defendant, and all others | 
} 
} 
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having right, &. To this replication there was a general 
demurrer, and joinder in demurrer. But the Court gave judg- 
ment for the plaintiff in this caſe, on account of defects 1a 


the defendant's pleas; in each of which it was ſtated, that the 980 
defendant entered, &c. for the purpoſe of digging for and r 
carrying away, ſand, &c.. for the neceſſary repairs of the ſaid 6 
defendant. I hey thought that no — could be made t 
about any of the pleas, but that in which it was ſtated that the i 
tenement was a meſſuage. And with reſpect to that, they C 
ſaid, thet it ought to have been exprels|y alleged that the houſc it 
was in want of repair, that the defend:nts entered for the pur- e 
poſe (1) of digging for, and carrying way, ſand, &c. for the | a 
neceſſary repairs of that houſe, and that they uſed the ſand, 0 


&c. for that purpoſe, in order that the plaintiff might have 
traverſed theſe tacts.—]udgment for the plaintiff, 0 
Johns “ Whitley Wherever a particular eftate is pleaded it muſt be ſhewn, 


er. al. Fa. Ter. and derived out of, and from the fee.— This was a de- ti 
7 

10 Geo 3. C. B. . 2 2 . , "ge ; 
1 Wile, 65. claration againſt the defendants in treipaſs, guare clauſa fre- w 
| gerunt, and trod down and conſumed the graſs and corn, tr 
and reaped, cut down, and carried away the graſs and corn. w 
Second count for mowing, reaping, and carrying away, other re 
. graſs and corn. — Third count to the like effect.— LHA 70 
faſt plea, the general iſſue to the whole declaration. Second R 
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plea in bar, as to breaking the cloſes in the declaration, ſpoil- 
ing the graſs and eating up other graſs, and with carts, &c. 
ſpoiling the ſoil of the ſaid cloſes. Defendants ſay, that oxe 
P. K. before the time when, Sc. was entitled to faid clojes for 
the remainder of a term of ninety-nine years, determinable on 
the deach of the ſaid P. X. who demiled. the fame to the de- 
t-ndant, Whitley. To hold the ſame for one year, and fo from 
year to year, as long as it ſhould pleaſe the ſaid 7. K. and de- 
tendant J. W. and the eſtate and intereſt of ſaid P. X ſhould 
continue therein. By virtue of which demiſe, the ſaid F. en- 
tercd and was poſſeſſed, the ſaid P. K. then being living, and 
his intereſt ſtill continuing therein. And being fo poſſeſſed, 
the ſaid F. before the time when, &c. ploughed and ſowed the 
faid cloſes with corn. And the faid P. K., after the ſaid F. 
had fo ploughed and ſowed, and before he had reaped and car- 
ried away the corn, and before the end of the ſaid ninety nine 
years, and before the ſaid time when, &c. died. And fo 
the defendants juſtify the entering into the cloſes, and reap- 
ing and carrying away the corn, and excuſe themſelves 
for treading, &c. a little graſs upon that occaſion. Yue 
eſt eadem tranſęreſſio. To this there was a demurrer.— 


And the ſpecial cauſes of demurrer were: iſt, That de- 


tendants have not ſet forth the commencement of the ſaid 
term of ninety-nine years. 2dly, That defendants have not 
ſhewn that P. K. at the time of the demiſe to defendant F., or 
before, was poſſeſſed of ſaid clofes, but only that he was in- 
titied thereunto. 1 IN DEMURRER. 

For the plaintiff it was argued, 1ſt, "That the plea in bar was 
ill, becauſe the defendants have not ſet forth therein the com- 
mencement of the term of ninety-nine years, viz. out of what 
tate it was derived; that it is an eſtabliſhed rule in pleading, 
that the commencement of all particular eſtates ought to be ſhewn 
in pleas, avowries, replications, &c. and the reaſon why the 
commencement of particular eſtates mult be thewn in pleading, 
is, becauſe they are created, by agreement, out of the primitive 
eſtate; and the Court mult judge whether the primitive eſtate 
and agreement be ſufficient to produce the particular eſtate 
claimed; and this is a fundamental rule, (per Holt, Chief 
Juſtice, in the cafe of Scilly v. Dally, 2 Salk. 562.) which 
ought not to be broken, upon fancied inconveniencies.. 

_ 2dly, It was inſiſted, that the bar was ill, becauſe it ſhews ng 
title in P. X to enable him to demiſe to the defendant ., 
whereupon a good iſſue may be taken; or which may be well 
traverſed by the plaintiff: but the plea only alleges, that P. X. 
was lazufully intitled to the ſaid cloſes, in which, &c. for the 


remainder of a term, which cannot be traverſed; becauſe, - 


whether intitled or nit, is matter of law, not fact. See 1 Ld. 
Raym. 332. 2 Lutw. 1232. And if the plea had alleged, 
that Peter Knight was lawfully poſſeſſed, it would ſtill have been 
ul in this caſe, accgrding to 2 Ld. Raym. 332. Where the title, 
3B 2 not 


— —ñP— — — — oro —U 
+ — 8 — ey In - 


—ä—ä ßr«“[ l — — — 


F e _ 


POE” ot, — 
nn... 


ä —„—-— 


————— 
— . 


740 


Pleading. 


not the mere poſſeſſion, is the material point in queſtion. Tt. 


deed, in the cafe of a perſonal treſpaſs, where the title is not in 
que{tion, it is otherwiſe; as in the caſe of Sebi v. Au. 
Cro. Car. 138. which was treſpaſs, aſſault, battery, and wound- 
ing: the defendant pleaded to the wounding, not guilty; to the 


allault and battery, he pleaded, that he was poſſeſſed of an houte 


for years, that the plaintiff entered his houſe, and would have 


thruſt him out of polie!lion thereof, whereupon he moliter 
manus mpoſuit, to put him out; and the harm, if any done, 


was in defence of his own poſleſſion: hereupon the plaintiit 


demurred ; and Goldſmith, counſel for the plaintiff, ſhewed for 
cauſe, that the defendant had pleaded a leaſe for years, not 
ſhewing who made the Jeaſe, nor when it was made, nor for 
how maiy years. whereas the fame ought to have been pleaded 
ſpecially, and ſhewn particnlatim; tor if it be traverſed, there 
cannot be any good ifſue thereupon; and he relied upon Ge 
gat's caſe, 3 Rep. 66. that de injuria ſua propria is no plea : 
but all the Court held, that the defendant had well pleaded; 
for ſaying that he was p://ef/-d for years, is but an inducement 
and conveyance to his juſtification, and not the fu 
thereof, which is, that he offered to thruſt him out of the poſ- 
[effirn of his houſe; and whatloever title he hath, it is not ma- 
terial; for if he was in poſleſſion by virtue of a leaſe, at will, 
or any other title, 4% iniuꝭ i ſua propria is a good plea: for 
the title or intereſt not coming in queſtion (and what was 
pleaded or alleged being but an inducement to the plea) it 
needs not to be fo certain as where it 1s pleaded by way of title, 
to make a claim in the defendant; whereupon it was adjudged 
for the deſcendant. | | 

IT was Isis up for the defendants. that this was a good 


juſtification, under a hare poſſeſſion, that he who piougbs and 


tows ſhall icap, and take the embiements; that it would be a 
great hardſhip upon under-leſſees, if they ſhould be obliged to 
ſet forth the original leaſe in pleading; that K., the late tenant 
for lite, is dead; and that the original leaſe being determined, 
is delivered up and in the hands of the plaintiff Ju, the 
owner of tne inheritance, and not in the power of the defend— 
ants to ſet forth in their pica. 

Uron THIS FIRST ARGUMENT, H7hnot, Chief Juſtice, 
ſpoke to this effect, viz. I wouid try, if it be poſſible, to ſup- 
port this plca; for it is very hard upon under-tenants, to be 


obliged in pleading to ſet forth the original leaſe. Since the 


cafe of Sciiy v. Daliy, in Salk. and Ld. Raym. | am inclined 
to think, there have been ſome diſtinctions taken between par- 
ticular eſtates determined, and ſuch as are ſubſiſtinge the te- 
nant, F5/eph II hitley [the defendant] has an undoubted right 
to the emblements, and the law gives him a licence to ente 
aud take them. The original leaſe being determined, belongs 
to the leſſor [the plaintiff, Johns], and (probably) is delivered 

e | EE, up 
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up to him by the executors of Knight; and now ſays the plain- 
titf ( Johns), the original leſſor, you mutt thew the leaſe (which 


I have in my own power) in your plea; this matter would 


not ſtand one minute's debate in a court of equity; and J 
hope and wiſh we may be able, upon further coni:deration, to 
make this plea good; if we cannot, but are bound by the rules 
of pleading to ſay it is bad, I muſt ſay that this is a very hard 
caſe, 

In Hilary term, the reſt of the Court were much inclined 
to ſupport the plea if poſſible; and adjourned it for further 
conſideration until this preſent time. 

CuRIia: We were inclined, and wiſhed to ſupport this plea 
if poſſible ; we ſaw the inconvenience of obligins the deſendunt 
to jet out the original leaſe which is not in his power, and there- 
fore, took time to conſider, whether we might not legally 
deviate from the general rule of pleading in the cafe before 
laid down ; but we are of opinion, that we cannot depart from 
it, The caſe of Scilly v. Dally is good law, wherein tais 
fundamental rule is laid down, that wherever a particular 
e/tate is pleaded, it muſt be ſberun, and derived out of, and 
from the fee but here it is not thewn or known who is ſeiſed 
ia fee. Eſtates in fee- ſimple may be generally alleged; but 
tne commencement of eſtates tail, and other particular eſtates, 
muſt be alleged in pleading ; unleſs, in ſome cafes, where they 
ale alleged by way of inducement. C. Lit. 303. . One 
great reaſon for this, is, that a fee may be proved by acts of 
ownerſhip, or long poſſeſſion; a fee may be acquired by wrong, 
but a particular eſtate cannot be got by wrong; fo that no 
evidence can prove the exiſtence of a particular eſtate, without 
deriving it from the fee, He who has the fee, has a right in 
treſpats to call on any body, and fay, © thew me your parti- 
| * cular eſtate, either from me, or from ſome ſtranger;“ tor if 
a ſtranger has diflciſed the plaintiſſ, and he enters and acquires 
his eſtate in fee again, that deſtroys all claimers under the 
dilleifor. And he can call upon them in treſpaſs to ſhew title 
from the fee. The caſe in Crs. Car. 138. cited above, is 


the beſt caſe to the point in queſtion, and agreeable to the rule 


of Co. Litt. 303. b. There is a great difference between a 
treſpaſs guare clauſum fregit, and a perſonal treſpaſs of aſſault 
and battery: in the firſt, the plaintiff calls it Yig c/e; and if 
the defendant will diſpute hat, he muſt ſet up a ſeilin in fee, 
or derive a title from the fee; which ſeiſin in fee may be 
proved by acts of ownerſhip, whereof the jury can judge, 
but a particular eſtate may depend upon a great variety of 
matters, both of law and fact; and the more you try the 
general rule above laid down, the more reaſon appears, that 
you muſt, in pleading, derive the particular eſtate from 
the fee. Judgment tor the plaintiff, per t3tam Curiam. 

A deed may be pleaded as b/? by time and accident, without 


prefert. Replevin. Avowry—ſtating, that one James Brook- 29 Geo. 3 B.R. 
| g 3 B 3 | man 3 Ter, Rep. 151 
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man being ſeiſed in fee of the premiſes, & . in March 1697, 
by will (inter alia] deviſed them to his wife for life, remain- 
der to his ſon John Brookman, and charged them with an an- 
nuity of 3cl. to his fon Themas Brookman, with power of dif. 
treſs. 1 he detendant deduced her title under a ſettlement 
made in 1757, upon her marriage with 1homas Prookman, 
fince Ceceaſ:d, and acknowledged the taking as a diſtreſs for 
arrears of the annuity. To this avowry there were ſcveral 
pleas in bar; but the fourth was the only one upon which 
any queſtion aroſe; and that ſtated, that © . Brookmar in 
« his life time, and before the making of the indcnture in 
« 1757, by his certain deed of releaſe then and there made, 
« and ſealed with his ſcal, and which ſaid deed is loſt and dee 
« troyed by time and accident, for the conſiderations thercin 
* mentioned, did releaſe, acquit, and diſcharge the f:id % 
& Hreoſ man, his. heirs and atligns for ever, of and from the 
« payment of the ſaid annuity or yearly rent,” Se. To this 
there was a demurrer, alleging for cauſe that the plaintiff had 


not brought the ſaid ſuppoſed deed of releate into Court; and 


becauie the defendant, in the manner the ſuppoſed deed of 
releaſe is above pleaded, cannot have oyer of it, fo that ihe 
might know whether it is or is not the deed of 7. Braatman; 
and becauſe it does not appear by the piea whether the ſup- 
poſed deed of releaſe is actually deſtroyed, or whether it 
doth not ſtill exiſt, and is only loſt or miſlaid. In ſupport 
of the demurrer, it was inſiſted that the plea in bar was 
bad for want of a profert, PER CURIiam: (1) For theſe 
laſt two hundred years it has been conſidered as clear 
Jaw that grants, letters patent, and records, may be pre- 
ſumed from length of time. It is ſo laid down in Lord C e's 
time, 12 Nep. 5. as undoubted law at that time; and in mo- 
dern times it has been adopted in its fulleſt extent. The 
mayor of K:ng/ton upon Hull v. Horner, Cowp. 102, in vol. V, 
zi;fra, under title PRESUMPTION 3 Powell v. A{ilbarke, of 
Mlilburn, ante, vol. I, p. 500 ; and the King v. the Archbiſhop 
of Canterbu»y (2); where Lee Ch.] ſaid, here is an uninter- 
rupted uſage ſince 1278, and there cannot be a ſtronger pre- 
ſumption of a grant. So in Haſſelden v. Bradusey (3), a jury 
may find a recovery on preſumption. So that there never ap- 


Pears to have been any coubt on this point: and if we were to 


ſtop here, it goes the full jength of deciding the preſent quei- 
tion. For it would be a ſtrange contradiction to ſay that the 
law allows a right, and yet precludes the party from taking 
the benefit of it. Pleading is the formal mode of alleging 


30 


(1) Grofe F. diftered in opinion u; on the grovnd that the authorities 
wer: the other way, but declared thut for the ſake of general conveni- 
ence, he was not forry that the reit of the court were of a contrary 


| Opinion. 


(2, Tr. 11 & 12 Ceo. 2. J. R. (3) Ir. 4 Ces. z. U., B. 
: i that 
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that on the record which would be the ſupport or defence ot 
the party on evidence. Now the law has ſaid that a grant 
may be preſumed from length of uſage: then if a party were 
permitted to give evidence on the general iſſue in ſupport of 
that preſumption, and were refuſed the liberty to plead it, 
where pl-ading is neceſſary, it would be the groſſeſt contra- 
diction. Whether the evidence in each particular caſe is a 
ſuſſicient foundation for ſich a preſumption is a queſtion that 
does not ariſe upon pleading, but upon the trial of the iſſue 
afrerwards. And in ſome caſes a rule has been laid down 
reſpecting the length of time which ſhall be ſufficient to raiſe 
a pretumption. As in the cale of Darwin v. Upton (1), 
where twenty years quiet and uninterrupted poſſeſſion of an- 
cient lights was dzemed a ſufhcien: ground from which the 
jury might preſume a grant, therefore the ſame rule muſt 
prevail whether the defence be {et up on the plea of the ge- 
neral iſſue or on a ſpecial plea: and none of the authorities 
which have been cited impeach this doctrine, In Doctor 
L eyfiel4's caſe, io Co. 92, two exceptions to the general rule 
are there mentioned, that a deed cannot be pleaded without a 
profert ; from whence he infers, that no other exception can 
be allowed. But that is not ſo; for the rule laid down by 
Lord Coke extends to all caſes of extreme neceſſity; thoſe 
which he mentions are only put as inſtances; and wherever a 
ſimilar neceſſity exiſts, the ſame rule holds. With reſpect to 
the caſe of //hitfield v. Fauſſct, in 1 YVezey 387, it is not an 
authority againſt this pleading. Lord /{ardwzicke begins with 
ſaying, that the loſs of a deed is not in all cafes a ground for 
an application to equity for relief: and then he ſays © Courts 
K of Law admit evidence of the loſs of a deed, proving the 
« exiſtence of it, and the contents, juſt as a Court of Equity 
„ does.” That then is an admiſſion of this doctrine. Be- 
fides it is to be remembered that the queition in that caſe wa 
whether relizf ſhould be given in equity, and therefore _ 
thing which paſſed there muſt be underitood as referable to 
that. Lord Hardwicke was merely aſſigning his reaſons for 
not turning the party round to. fees his-remedy in another 
court; and if the queſtion were only doubtful, that was ſuffi- 
cient to retain it in a court of equity. And as to his obſer- 
vation, reſpecting Lord King's having faid that, if a perſon 
pleaded a deed with a profert, he would give relief on motion 
on an afidavit of its being loſt, that © he could not conceive 
« what Lord King meant by it, for that would be a plain er- 
« ror on the record: with great deference to Lord Hard- 
wicke, he certainly miſtook the matter, by not conſidering tne 


ä —_ 


(1) Mich. 26 C-0. 3. B. R. on a motion for a new trial, See allo O/- 


Tuikd V. Leg ante, vol. J, p. 347- 
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mode in which the courts of law give relief: for we have in 


many inſtances diſpenſed with the neceſſity of giving oper, 23 
where an original leaſe is loft, and an application is made that 
a copy of the counterpart may be good oyer (1); and if it be 


once ordered that a copy be deemed a compliance with the 


rule demanding oyer, no error can appear on the record, be- 
cauſe it does not there appear whether the oyer was given 
from the original deed or a copy. Then it was faid, that the 
plaintiff was not without remedy, for that a court of equity 
would give him relief. But that argument is no anſwer in a 
court of law. We are not to conſider what a court of equity 
in the plenitude of its power may do: the queſtion here is, 


whether in a court of Jaw a party may not avail himſelf by 


pleading a deed of long ſtanding which is loſt. No authority 


is againſt this mode of pleading : but on the contrary it has 


the ſanction of modern practice, which in a caſe like this has 
great weight. And this does not/admit of the anſwer which 
was given at the bar, that this was only the reſult of ſpecula- 
tions of gentlemen of the profeſſion in their private chambers 
on what might be done: for the pleadings are always entered 
on the record, and copies are delivered to the adverſe parties, 


who are ever ready to take advantage of any defect. Now it 


— 


(1) Totiy v. Næſbitt. Ir. 24 Gro. 3 B. R. It was moved for a rule to 
ſhew cauſe why the defendant ſhould not wave his demand of oyer and 


plead. This was an action on a bond, The plaintiff had before filed 


a bill in the Exchequer for a diſcovery, and the defendant in his antwer 
admitted that he had executed ſuch a bond, and that he had deſtroyed it 
Buller, Þ. —Y ou have declared with a profert; and after that the Court 
cannot ſay that the deſendant ſhall not have oyer. You ſhould have de- 
clared that the bond was deſiroyed, and then it would have appeared on 
the record that the defendant was not entitled to oer. All we can do 
for you is to order that the production of a copy ſhall be oper. Burt the 
plaintiff having no copy of the bond, and only the ſubſtance of it being 


ſtated in the bill in the Exchequer, a rule was «fterwards obtained to 


ſhew cauſe why the declaration thould not be amended. : 

Alatiſon v. Aigin/on, H. 27 C. 3, B.R—-A rule had been obtained to 
ſhew cauic why giving % of a copy of the bond ſhovld not be deeme! 
good compliance with the defendant's demand of ger of the bond. he 


facts which induced this rule were thele ; ſeveral actions having been 


depending between theſe parties, they were referred to an arbitrator, who 
awarded that the bond in queition ſhould be delivered vp to the defend- 
ant to be cancelled. The bond was accordingly delivered up, and can- 
celled, the plaintiff's attornev keeping only a copy: and the award was 
afterwards ſet aſide for partiality. hit, J.— I do not ſay that this 
Court cannot in anv inſtance grant ſuch an application as the preſent ; 
bur the better way will be for the plaintiff to amend his declaration, and 
fare the circumſtances to excule the profert, As there is another way 
open, there is no reaſon why it ſhould not be taken. AFTERWARDS 
tne Court granted a rule to ſhew cauſe why the boad ſhould not be de- 
livered up, and why the defendant ſhould not pay the coſts of borh tlie 
applications; becauſe, on the award being tet atide, the defendant ought 
do have returned the bond. ä 


this | 


ſtated that a releaſe was cancelled by the ſeal of the releaſin bein: 
taken off and deſtroyed, and that part of the deed was deſt rhef or e and Sauk 
%, with a profert of the reſidue, it was holden to be good plead-« lerk, 
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this form of pleading has obtained for ſo many years, and no 
objection has ever been made to it, it is a ſtrong argument 
to ſhew what the law is; for pleadings are always evidence 
of the law. But even without this argument, if a deed may 
be preſumed by a jury from length of uſage, it follows from 
neceſhty that this plea ought to be allowed. 


So in this caſe, where in ſetting forth a conveyance it was Bolton = the Ri- 
top of Carle, 
the Ear! of L i- 


ing. In this guare impedit, brought to recover the pre ſenta- 5 3 
tion to the vicarage of Aſkham in the coun y of Weſt mor- e. 59 
land, the declaration after deducing a title in fee, through a 
variety of conveyances to one Zoſeph Fielding, proceeded thus 
And the faid FoJeph Fielding being fo ſciſed of the faid 24- 
© vowſon, with the appurtenances, afterwards to wit on the 
** 20th day of June in the year of our Lord 1791, at the pa- 
«© rith aforeſaid, by a certain other indenture of bargain and 
* ſale, therein mentioned to be made between the ſaid p 
« Fielding, one Robinſon Shuttl-worth, and one Elizabeth 
« 7Tatham, ſpinſter, of the one part, and the faid plaintiff of 
the other part (one part of which faid laſt mentioned in- 
« denture, ſcaled with the ſeal of the faid 7 ſepb Fielaing, the 
« ſaid plaintiff brings here into court, the date where. f the 
« ſame day and year laſt aforeſaid, the fai.! Foſeph Frelding for 
« the conſiderations therein mentioned, did bargain and [1] un- 
to the ſaid plaintiff (among other things) the faid advow¾ſon 
„with the appurtenances, to hold the fame unto the ſaid 
“ plaintiff, from the day next before the day af the date of the 
* fame indenture, for one whole year then next toliowing, as 
* by the ſaid laſt mentioned indenture, relation being there- 
** unto had, more fully appears. By virtue of which ſaid laſt 
mentioned bargain and fale, and by force of the ſtatute for 
** transferring uſes into poſſeſſion, the faid plaintiff became 
« and was poſſciled of the ſaid advowſon witn the appurte- 
e nances for the term of one year; and the {aid plaintiff being 
« thereof ſo poſſeſſed, afterwards go wit, on the 21 day of 
june in the year laſt aforeſaid, at the par:th aforeſaid. by a 
certain other indenture then and there ſcaled with the ſeal 
* of the ſaid Joſeph Fielding, and bearing date the day and y-ar 
« Jait aforclard, and therein mentioned to be made between 
the ſaid 7Zoſeph Ficlding of the firſt part. the faid K Hen 
“ Shuttlcqusrth of the ſecond part, the ſaid Em H [athm, 
{© ſpinfter, of the third part, hn Hank nun of the fourch 
part, and the ſaid plaintiff of the fifth part, (47h {1d 4, l.. 
* mentioned indenture, fo ſealed with the ſcal of th taid - 
„ fſeph Fielding as aforeſaid, afterwards, to wit 0:: the firtt Cy 
of July in the year laſt aforeſaid at the parich aforcſaid, vas 


« cancelled by the ſaid ſeal of the ſaid Foſeph Fielding the, eth 


« bein, 


a roo” IEA IE, 
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« being then and there taken off” from the ſame, and dejiriyud 
&* or bft, and the reſidue thereof the ſaid plaintiff now bring, 
« here into court) the ſaid Foſeph Fielding for the conſidera 
« tions therein mentioned, did releaſe unto the faid plaintiff 
and his aſſigns (among other things), the ſaid advowſon 
« with the appurtenances, to hold to the faid plaintiff his heirs 
% and afligns for ever to the uſe of the ſaid plaintiff his heirs 
« and aſſigns for ever.“ &c. &. The avoidance was then 
ftated, by the death of John Cantley, the laſt incumbent, &c. 
The bithop pleaded the uſual plea of diſciatmer, and the other 


_ defendants demurred ſpecially to the declaration, „For that it 


eis not ſtated or alledged, nor does it appear in or by the 


C faid declaration, for what reaſon, or on what account the 


* faid ſuppoſed indenture of releaſe therein lately mentioned 
& was cancelled, or that the fame was re- executed before the 
& ſaid vicarage became void by the death of the faid Fon 
4% Cantley, or that the fame hath at any time hitherto been re- 
& executed, &c.“ In fupport of the demurrer, it was arzu:d, 
beſides the cauſe of demurrer aſſigned, that the declaration was 
bad. becauſe it fet forth a bargain and ſale, without ſtating the 
conſideration of it. [HRHATH, J. This ought to have been 
aſhgned as a cauſe of ſpecial demurrer, for it would have 
been cured by a verdii. A title defectively ſet forth is good 
after verdict, but not a defective title: here it is defectively ſet 
forth.) That with reſpect to the cauſe of demurrer aſſigned, 
the plaintiff ought to have ſtated how it happened that the 
deed of releaſe was cancelled by the ſeal being taken off, in 
order to excuſe the omiſſion of a profert, FHreaTh, J. A 
profert is not neceſſary of a conveyance deriving its ef- 
fect from the ſtatute of uſes. Dyer 277, Cro. Fac. 217, 
Read v. Brookman, ante 741.] Lord Ch. J. EYRE. I 
have no doubt on either point made in the argument; the 
firſt inſiſted upon is a matter of form, and ought to have been 
aſſigned as a cauſe of ſpecial demurrer, but cannot be taken 
advantage of, on a general demurrer. As to the ſecond, I 
hold clearly that the cancelling a deed will not diveſt property 


which has once veſted by tranſmutation of poſſeſſin; and 1 
would go farther, and ſay that the lat is the ſame with re- 


fpett to things which lie in grant. In pleading a grant, the 


allegation is that the party at ſuch a time did grant,” but i 
by accident the deed be i:t, there are authorities enough to 
ſhew, that other proof may be admitted: the queſtion in that 
caſe is whether the party did grant; to prove this, the belt 
evidence mult be produced, which is the deed ; but if that be 
deſtroyed, other evidence may be received to ſhew that he 
thing was once granted: for God forbid, that a man peu 
iiſe his tate by loſing his tit» deeds, When I fat in the court 
of exchequer, queſtions frequently aroſe on real compoſitions, 
in which it was contendedz that according to the old opinions, 

= the 


| Pleading. 


the original deed muſt be ſhewn ; but though the old books 
ſay that a real compoſition muſt be by deed, I always 
held that the production of the deed was not neceſſary, 
and that the party might ſhew that i: originally commenced 
by deed, if the deed were loſt, GouLD, J. A iitle defec- 
tively ſet forth, is a ground of ſpecial demurrer ; an as to the 
cancelling the deed, a man's title to his eſtate is not deſtroyed 
by the deſtruction of his deeds: the caſe where the ſeal was 
eat off by rats, muſt be in the recollection of every one. It 
was properly {11d by brother Lawrence, that the defendant 
ſhould have pleaded, that the party did not releaſe, upon 
which an iſſue might have been taken, and then if the 
deed had been cancelled by confent of both partics, that 
perhaps might have been given in evidence, though I much 
doubt wh ther even that would have helped him. But in the 
preſ-nt « aſe there is a circumitance, which plainly ſhews that 
th- deed was not cancelled by Bolton. or ihe perſon under 
whom he claims, with a view to prevent the operation of it, 
for it is averred that the plaintiff brings the remaining part of 
the de. d into court. HEATH, J. I have already given my 
opinion, in the courſe of the argument, on the firſt point. 
With reſpect to the ſecond, as this is a conveyance deriving 
its effect from the ſtatute of uſes, all that is averred about the 
deed being deſtroyed, is mere ſurpluſage; bur if it were ne- 
ceſſa:y, ſurely no one will ſay, that if deeds ſhould happen to 
be ſtolen, tnerefore that the owner ſh 1] loſe his citate. 
Rooks. J. As to the firſt point, I am of the fame opinion. 
With regard te the ſecond, I think the defendant ought to 
have pleaded, and then an iſſue might have been taken. The 
caſe cited from 3 Bulſt. 70. as it is there reported, is ſcarcely 


intelligible, and is very differently ſtated 1 Roll. Rep. 188, 


where it is as follows: * The deed of a ſtranger was plea Jed, 


« and the defendant pleaded that the ſeal was ſevered from 


the deed, and ſo non &f factum. Germin moved the court 
to compel the defendant to alter the iſſue, on an affidavit 
that it was melted with fire by accident, and cited Ur. Ley- 
& field's caſe. And by Coke and Houghton, this is no cauſe 
© to compel the dcfendant to alter the iſſue: and here this 
& ſtranger to the deed, cannot plead this ſpecial nen % factum, 
« hut ought to plead that nothing paſſed by the deed.” But 
| agree that a right once veſted, is not diveſted by merely 
cancelling the deed. judgment for the plaintiff. 
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To an action brought by the aſſignees of an inſolvent Rinder and aa. 
debtor, to recover money owing to him before his inſolvency. other +. Pars, 


in which the plaintiffs declared that in conſideration of the 
money being due to the inſolvent, the defendant promiſed to 
pay it to them as aſſignees, the defendant pleaded, 1ſt, the ge- 
neral iſſue. 2dly, That the cauſe of action fiſt acc: us d to 


the inſo]vent before the plaintiffs became aſſignees, and 25 
— ons 4 fox 


Mic. Ter. 
26 Geo 3. C. B. 
2Iien. Biacł. 561. 


0 
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« fix years had elapſed after the cauſe of action firſt accrued ty 
& the inſolvent, and before the ſuing out the writ of the plain. 
de tifis.” In ſupport of the demurrer, Heywood, ſerjt. argued 
that the plea was no anſwer to the declaration. In all the 
counts the promiſe is ſtated to have been made to the plain- 
tiffs, and as a breach of promiſe is the cauſe of action in , 
ſumpſit, no cauſe of action at all could have accrucd to the in- 
ſolvent, Non aſſiunmpſit infra ſex annos to a bankrupt is no 
plea to afſumpfit by the allignees, 6 Mod. 131, Parkins v. 
Mollaſton. 2 Stra. 019; Sxinner v. Rebow. But if the ori- 
ginal debt to the inſolvent be taken as the cauſe of action 
mentioned in the plea, yet there might have been an ex'2/; 
promiſc to the plaintiff, as ſtated in the declaration, to which 
allegation there is no anſwer in the plea. On the other ſide, 
it was contended that the demurrer admitted that the cauſe of 
action accrued to the infolvent, and more than fix years be- 
fore the action brought; an expreſs promife therefore ouyht 
not now to be inſiſted on, when if the parties had gone to 
trial, they would have had nothing to reſt on but an implied 


. promiſe, raiſed on a conſideration which is admitted to be 


within the ſtatute of limitations. If it were allowed the 
plaintiffs now to inſiſt on an expreſs promiſe, they woulc 
ſucceed on demurrer, by ſuppoſing an expreſs promiſe, and at 
the trial by ſuppoling an implied one, wien in fact there was 
neither, and the defendant clearly entitled to the benefit of thc 
ſtatute. Inſtead of demurring, they ought to have replied ai 
expreſs (1) promiſe within fix years, on which fact the parties 
might have gone to trial. Lord Ch. ſuſt. ExrE ſuggeſted 
that the defendant might have pleaded that the debt was firſt 
due to the inſolycnt more than fix years before the action was 
brought, and tnat he had made no expreſs promile to the 


(1) But , whether this notion of replying that there was an c 
promiſe, can be reconciled with the rechmica} preciſion required in fram- 
ing toe language of a record? Every cxecutory agreement is in 1t{cit 4 
protniſe. Slades rue, 4 Co. 92. B. Piuvd. 182, Je. 20. Moor, bn. 
An.! when it is ſgid, that in a general zzdebrtatues afſumpu the law rat 
th- promiſe, the true meaning of the phraſe is, that from the antece— 
dent debt or duty the law preſumes tnatthe defendant did /% fr pro 
m:fe to pay, which pref \mpiton be can only repe} by ſhewing fame 
thine in his defence which negatives the duty. That this pretumec! 
prom iſe.is in contemplation of law ga matter of fact, appears from the 
amet in the declaration, “ that being ſo indebted, &c. he prom 


« to hey, and allo from the form of the general iſtue 2% aſſump ut :afd 


according to Lord Hol. there is no ſuch thing as a promiſe 4½ lere, 
6 37,4 131. If this be fo, with what propriety can the record make a 
dihingtion between a promiſe in fact and a promiſe expreſs ? After Hu- 
ing in the declaration that the defendant prom/ed, wouid it not be tau— 
tology to ſay in the replication that he expre/sly promiſed ? 2 HH. 
Black. 63. En en 


plaintiffs, 


Pleading. 


plaintiffs, within ſix years. Bu LER, J. ſeemed to think 
the plaintiffs muſt prove an expre/s promiſe at the trial. Judg- 
ment for the plaintiffs. | 
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A judgment for the defendant in trover is not pleadable inyitchin and o- 


bar of an action on the caſe for the value of he ſame goods. — chers aſſi,nees v. 
[his was an action of afſumpf;t, for 2500. by the aſſignees of. 
Richard Anderſon, a bankrupt, for money had and received. 11 Geo. 3 C. 


The defendant pleads, 1. The general iſſue. 2. That the B/ack. 779. 
| 3 Wilts. 240. 


money in queſtion aroſe from the ſale of certain goods, here 
tofore the property of the bankrupt; for which an action of 
trover was brought in this court, in Hil. 19 Ge. 3, againſt 
the now defendant and one Thornton; and, on not guilty 
pleaded, a verdict was found for the defendants, and judg— 
ment thereupon entered. 3. That, on an action in the King's 
bench in Eaſter term. 10 Ces. 3, the plaintiff recovered 5621. 
10s. upon the ſame identical promiſe, upon which this action 
is brought. On the firſt of theſe pleas, iſſue is joined. To 
the ſecond, the plaintiff demurs generally, and the defendant 
joins in demurrer. Po the third, he replies, that the promiſes 
in the two actions were different; on which alſo iflue is 
joined. It was argued for the plaintiifs, to ſupport the de- 
murrer, that this was quite a new attempt; to {et up a judg- 
ment in trover againſt two, in bar of an action in caſe againſt 
ne. On the other hand, the defendant inſiſted, that, as the 
goods were averred to be the fame in both, which is confeſ- 
ied by the general demurrer ; this was a ſufficient bar. Bur 
THE WHOLE COURT were clearly of opinion, that ſuch dyuc- 
trine would produce infinite litigation and miſchief ; and that 
2 judgment for the defendant in this caſe in trover, was no bar 
to an action for money had and received by the defendant for 
tne uſe of the plaintiff. Judgment for the plaintiff. 


A ſuperfedeas obtained after Judgment cannot be pleaded in Topping. Ry- 
har to an action on ſuch judginent.—-This was debt on a judg-an, Tr. Ter. 


* 


ment. The dct-ndant pleaded that he the ſaid defendant, bes ee 3. xp 
5 Jer. Ren 2973 


fore and at the time of the reddition of the judgment aforeſaid, 
in the ſaid court of our ſaid lord the king, before the king 
himfelf, was and remained a priſoner in the cuſtody of the 
marſhal of the Marſhalſca of our ſaid lord the king, beforg 
the king himſelf, at the ſuit of the ſaid plaintiff in the ſaid ac- 
tion. And the ſaid defendant in fact further ſaith that after the 
reddiiisn of the laſt mentioned judgment, to wit, on the 16th 
d.y of May, 1786, he the (aid defendant was {rperſeded and 
diſcharged out f ſuch cuſtody by the {aid court of cur faid lord 
the king, before the king himſelt, to wit, at Weſtminſter in 
the county of Middleſex aforeſaid ; and this he the faid defend- 
ant is ready to verify; wherefore he prays judgment if the 
faid plaintiff ought to have execution upon any judgment to be re- 
ce rel in this action againſt the perſon of him the ſaid defend- 
ant, &c. To this plea there was a general demurrer, and 

| joinder 
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is, becauſe all theſe facts lie within the knowledge of the party 
(1). Now in the preſent caſe, if this plea were to be ſuffer. 
ed, it would be to allow any perſon to libel another more 
on the records of the Court than he could do in a public 
newſpaper. If the plaintiff has been guilty of any acts of 
ſwindling, the defendant muſt be taken to know them. He 
could not prove the juſtification, as he has pleaded it by ge- 
neral evidence; but he has no juſtification, unleſs he can 
prove the ſpecial inſtances; and, knowing them, he ought to put 
them on the record that the plaintiff might be prepared to an- 
ſwer them. It has been ſaid, that this cafe is different from 


that of Newman v. Bailey, Hil. Ter. 16 Geo. 3 B. R. becaul: 


that was a ſpecific charge. But that is not ſo; for there the 
plaintiff was charged with pocketing all the fines, &c. which 
was as general as poſible. And there the Court faid it was 
neceſſary to ſpecify the particular acts. The caſes of indi-t- 
ments, which were cited, do not apply here. As to that of barri- 
try, it has always been ſtated as an exception to the general rule, 
I bave not been to diſcover how that exception was firſt eſta— 
bliſhed ; but it is of ancient date. But in that caſe ſomething 
more is required than is ſtated in the preſent caſe ; for though 
the indictment is good in a general form yet it has always been 
held that the proſecutor mult give the defendant notice be— 
fore the trial of the particular inſtances that are meant to be 
proved, ſo that even there the inconvenience of allowing a ge— 
neral charge is guarded e gainſt. With reſpect to the caſe of 


an indiftment for keeping a common bawdy-houſe ; there 


more certainty in the ind:tment is required than is ſtated 
here; for it mult ſtate the place where the houſe is ſituate and 
the time; the crime therefore is particularly ſtated in that 
caſe, for the oftence is the Keeping of the houſe: And it is 


not neceſſary to prove who frequents the houſe, for that 


may be impoſſible; but if any unknown perſons are proved 
to be there behaving diſorderly, it is ſufficient to ſupport the 
indictment. So ia the caſe of a common ſcold, it is not 
neceſſary to prove the particular expreſſions uſed; it is fſuft- 
cient to prove generally that the is always ſcolding. There- 
fore in all theſe inſtances, the party is ſufficiently appriſed of the 
nature of the charge which is intended to be proved againſt Him. 
It is not true, as was contended, that the general charadler of 
the plaintiff is put in iffuc; for the evidence to ſupport the 
defendant's ple muſt be ſpecial. Where it is permitted to the 
party to give general evidence of character, as in the caſe of the 
priſoner, he cannot enter into particular inſtances : but where, 
as in the preſent caſe, the whole defence ariſes from the proof 
of particular facts, the general character is not in iſſue. Ihen 


— 


(1) Gro. El. 749. 
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as to the declaration itſelf, it contains as libellous a charge as 
can well be imagined. Judgment reverſed. 

The defendant, after a verdict againit him, obtained a rule 
for a new trial, which after argument on a ſubſequent day was 
diſcharged : he then pleaded a pica puis darrein continuance, 
entitled of the term generally; and the Court refuſed to order 
a ſpecial memorandum of the day when it was: filed under 
theſe circumſtances. This was an action of aſſumpſit on 
four bills of exchange; on the trial, the plaintiff obrained a 
verdict. In Micbaelmas term laſt, a rule was obtained to 
ſhew cauſe why there ſhould not be a new trial, which on the 
17th of November was, after argument, diſcharged. On the 
19th of November the defendant pleaded the bankruptcy of 
the plaintiff between the trial and the day in bank, as a plex 


huis darrem continuance : but though it was filed on that day, 


it was entitled generally of Michaelmas tern. Afterwards, in 
the ſame term, a rule was obtained to he cauſe either why the 
plea ſhould not be entitled as of the day on which it was filed; 
or why the plea itſelf ſhould not be ſet aſide; againſt this cauſe 
was ſhewn: and THE CoURT enlarged the latter branch of the 
rule till the next term, and diſcharged the former part of it. 
They ſaid that as there was a rule depending at the beginning 


of the term to ſhew cauſe why there ſhould not be a new 


trial, it would have been idle to file this plea pending that 
rule, becauſe in one event it might have become unneceſſary 
to have pleaded ſuch a plea at all. Therefore they would 
ſuffer the general rule to operate in this inſtance, namely, that 
the plea, being entitled generally of the term, might have re- 


lation back to the firſt day of it. For though a fiction of 


lay ought not to be permitted to prevail where it would 
work injuſtice, yet here the Court would not interfere to 
prevent the operation of it when ſuch a fiction was in 
furtherance of juſtice. Afterwards the latter part of the 
rule coming on again, Lord KEexyoNn, Ch. J. ſaid (after 
cauſe ſhewn)— The Court very properly diſcharged one 
part of the rule in the lait Term under the ſpecial circum- 
ſtances of the caſe ; and in ſo doing they acted by analogy to 
the common practice of the Court, Where in a variety of in- 
ſtances they give a party permiſfion to plead mnuzc fro tune 
uncer particular circumitances. And as to this part of the 
rule, I think we'are bound to diſcharge this allo, on the au— 
thority of the caſe of Paris v. Saltei (ante, vol. 1. p. 10, and 
vol. II. p. 286); where the Court, after great contideration, 
held, that it was not diſeretionary in them to receive a plea pris 
darrein continuance, but that they were bound to receive it; 
nd the opinion of Miimat, Ch. J. is conveyed in language 
peculiarly forcible. Per Curiam Rule diſcharged. 

Where in an action of uin t:t on a bill of exchange with 
tie uſual money counts, the defendant pleads , debe to the 


Vol. IV. 30 count 


75³ 


Lovell Britaff, 
Hil. Ter. 

30 Geo. 3. B. R. 
3 Ter. Reps. 554+ 


[Tarvey v. 
Richards, 

II er. 

31 Geo. 3. C. B. 
1 ien B ach C49 


——UyU—Uü—U—äk̃— — — — ks Yom 
— — 


— 


r TW 4 Le 


„ r 


We LS ” 


—— rey oo ar 9g 9 OR 


— 


. —— — —ü—ö ͥꝛ2 ́ꝗ— A nn tn tn 
. 


754 Peleading. 


count on the bill, but does not plead at all to the other ſ 


| counts, after a verdict for the plaintiff, the defendant ſhall 0 
not take advantage of his own mii-pleading in arreſt of u 


judgment. —A/umpfit by the indorſee againſt the acceptor 7 
of a bill of exchange for 49/. 16s. 94. the ſecond count wa; 


for money lent and advanced; the third for money paid, laid 4 
i out and expended; the fourth for money had and received; P 
i and the fifth, on an account ſtated. Plea, that the defend. i 
| ant, * does not cave to the ſaid Jahn (the plaintiff) the (aid j 
| « fim of 49/. 16s. gd. above demanded, by virtue 5f the ſail a 
i c bill of exchange or any part thereof, in manner and form a, it 
4 | ce the ſaid ohn hath above thereof compiained againſt hin, 
& and of this he puts himſelf upon the country, Sc.“ but ty t 
notice was taken of the other counts. On this plea, the 
plaintiff joined iſſue and gained a verdict. AN p it was now | 
moved that the judgment might be arreſted, on the ground 4 
that the plea of i, debet to the firſt count was bad, and that | 
as there was no plea to the other counts, there was a dif- N 
continuance. Bur e Conrt held, that the defect was curcd b 
by the verdict ; for the defendant ſhould not take advantage 7 
of his own miſ-pleading, to defeat the plaintiff's ſuit, when 8 
the jury had found that he owed the debt duc on the bill of V 
exchange. Rule diſcharged. _ | 0 
Weſtonz. Maſon, Phe Court will, after verdict. over- rule an objection, which tl 
and Welton v. they would have liſtened to, upon d 3 een d 
3 ey avi o, up emurrer. 1e deſend- 
Tr. Ter. ants moved in arreſt of judgment; a verdi& having been 0. 
5 Geo. 3. B. R. found for the plaintiff. It was an action of debt on bond, C: 
3 Burr. Has. brought againft the ſureties of a ſheriff's bailiff. Oyer was lj 
prayed of its condition. The condition recites, «That the * 


« ſheriff has appointed this perſon a bailiff for the hundred of C1 
« Faſt Gotſon:” if therefore he ſhall duly execute his office, ll 
&c. within that hundred; and ſhall duly execute all warrants 


directed to him, and make duc and ſufficient return thercoß tt 
&c.; then the bond to be void. Performance of the condi— 0 
tion was pleaded. Lo which plea the plaintiff replied, an 0; 
align'd a particular breach. The breach aſſigned by the p 
plaintiff was.“ That this bailiff had not made a due return c: 
« to a particular warrant directed to him.” The defendant * 
rejoins “ That he had.“ "The objection was, That this Ju 
% man is only appointed bailiff of a particular hundred; and 0 
the warrants to which he was obliged to make returns arc tt 
« confined to the particular hundred of which he was bailiff 0 
« and it does not appear, that the warrant which he is c| 
t charged not to have returned, was directed to him as bailiff F 
c of the hundred. And if not. he was not obliged to return 
« it,” Lord MANSTIE ILD The condition of this bond ap- t\ 
pearing upon oyer, the plea alleges a performance of it, by la 
the bailift's having duly executed, and made due and fuſl- Ce 
cient returns to all warrants directed to him. The plaintiff 8 


replies 


Pleading. 


replies, and ſpecifies a particular warrant which he did not 
duly return. The defendant does not demur ; but takes iſſue 
upon the fact. It does not appear that this warrant was di- 
rected to him as bailiff of the hundred. Therefore it is ſaid, 
« That he was not obliged to exccute it:“ and a caſe is 
cited out of Aleyn 10, and Style 18, Storghton v. Day, as in 


point. But the caſe out of Ali was upon a demurrer. If 


it ſtood upon the conſtruction of the bond, I ſhould have de- 
fired to conſider of it : but this being in arreſt of judgment 
after a verdic, and not on demurrer ; it does not appear, that 
it was not directed to him as bailifF of the hundred. Wir- 
MOT, J. if it had ſtood upon a demurrer, I ſhould have 
thought the caſe in Aleyn to have been in point. If it had 
ſtood upon the whole, and upon the conftruction of the bond, 
I ſhould rather think, « That, in general, he had an au- 
« thority, as to executing procels, all over the county :”” but 
give no opinion as to this. But, upon this record, we un 
not take the warrant to be directed to him other wite than as 
bailiff of the hundred, And by joining illue on the fact of 
returning it, he admits “ That it was not directed to him 
generally.” And ſince he has admitted the execution of it, 
we can not intend that it was not- directed to him as bailiftt 
of the hundred, in order to arreſt a judgment. YATES, J. 
the caſe in Aleyn was determin-d on a dermurrer; (a general 
demurrer indeed; but it was before the ſtatute of 4, 5 Ann, 
c. 16. § 1. concerning Hpecial d:murrers). Therefore that 
cale does not affect this. A verdict will aid a title defective- 
ly ſet forth; though not a total defect of title. But here, it 
was ſufticient for the plaintift to purſfuc the words of the 
condition of the bond: and it lay upon tae defendant, to 
lhew + That this was not fuch a Warrant as was within tne 
« condition.” Wnereas he admits, that rhe bailiff returned 
this warrant: which is an admithon of its being a proper 
one. And the Court will not intend it to be otherwif':, in 
order to overturn a verdict, I am therefore clear, that the 
plaintiff is entitled to his verdict. Fhe defendant has not 
choſen to take the opportunity of ſhewing what he might have 
cone, if true. Therefore there is no ground for arreſting the 
jud-rment. ASTON, J. concurred; and joined likewife in ob- 
ſving that the defendant might have taken the proper me- 


tho! of ſtating the particular fact to his advantage, by a re- 


joinder, if his caſe would have born it; whereas ne has de- 
clined that, and taken iſſue upon the fact generally aitigned. 
Per Cur. Poftea to the plaintiff. | 


Alto, after a dæmurrer to a declaration of two counts againit Drummond v. 


two defendants, becauſe one of them was not named in the , .% 
lait count, the plaintiff cannot enter a Holle praſequi on that ;, Ge 


ei al, 


"4 BR. 


count, and proceed on the other, In this caſe, however they 4 7:r. Rep. SCO. 


gave him leave to amend on payment of coſts, | 
30 2 Declaration 
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Declaration in aſump/it againſt three. Two of the de- 
fendants pleaded a debt of record by way of ſet-off, without 
taking any notice of the third. The plaintiffs replied uu ie 


1E ci Bes. 411. record, and gave a day to produce the record to the two de- 


Howell er al. v. 
Mac Ivers cr al. 
Fa. Ter. 

22 Geo. 3. B. R. 
4 Ter. Rg. 690. 


fendants, who pleaded, but entered no ſuggeſtion on the rol! 
reſpecting the third. To this there was a general demurrer, 
and joinder. PER CUurIaM. There is no rule in pleading 
more certain than that if a party can trace back the vices 111 
the pleadings to the firſt fault, he has a right to take advans 
tage of it on demurrer. But he cannot aik the judgment of 
the Court unleſs he appear on the record to be capable ot de- 
manding judgment (1). Now in this caſe the plaintitts, 
having replicd to a plea by two of the defendants withont 
enking notice of the third, againſt whom they declared, have 
made a dicontinuance; the cauſe therefore being diſcontinued, 
judgment mult be given againſt the plaintiffs, for they are not 
ing ſituation to take advantage of the badneſs of the defend- 
ants* plea. Per Curiam: Leave given to amend on payment 
of coſts (2). | | 

It is no cauſe for a demurrer that an aſſignment of a choſe in 
action is not by deed. — This was af/izmpfit on a contract by three, 
Plea, the bankruptcy of one of them before the action brought. 
Replication, that before his bankruptcy he - afſigned his inter: 
in the contract to the other two. Io which there was a 
general demurrer. PER CuRIam : It is not neceſſary that 
an aſſignment of a choſe in action ſhould be by deed, and 
therefore it is no ground of demurrer that it is not fo ſtated, 
But leave was given to the defendant to withdraw the de- 
murrer, and take iſſue on the aſſignment. | 


r 
r 
— — 


(1) So, © When plaintiff makes replication, ſur-rejoinder, &c. ond 
« thereby it appcareth that upon the whole matter, and record, the 
„ plaintiff hath no cauſe of action, he ſhall never have judgment, al- 
« thouyh ti:at the har or rejoinder be inſufficient in matter; for the 
„ Court ought to judge open the whole record.“ Doctor Bonhan's 
cale, 8 H. 120. 5. See alſo in confirmotion of this, R:guroay's cale, 3 
C2. cz. 5. and Turnor's caſe, Co. 133. 6. 

() Had the demurrer been of the {ame term with the record, it 
ſeems the plaintiff would have been entitled jure to enter a ſuggeſtion 
ofter demurrer joined. Thus in Wo-diard v. Robinhun, 1 Sir. 302. 
where the defendant having pleaded a bad pica to the itt count, and in 
his 24 plea pleaded to part only of the other counts, the plaintiff in lus 
replication merely rendered iſſue, and the defendant demurred; the 
Court held that thongh there was a diſcontinuance, yer the pleading 
being of the ſame term, the plaintiff night ſtill take judgment by 1 
dicit tor lo much as was uncovered by the plea. Accordingly the calc 
was adjourned, and the plaintiff having ſet the matter right, had judy- 
ment on the demurrer. To the ſame effect is Yincent v. Befton, 1 I. 
Nur. 516. But it is to be obſerved, that in thoſe cales the plaintiſt. 
were not allowed to have judgment until the diſcontinvances were done 
awav, although the defendants had committed the firſt fauit upon 1, 
record. Fil. cin Middleton v. Chcſoman, } cle, 65. 
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= | After verdict on a traverſe to a return to a mandamus made The King on 2 
110 by a corporation, the Court would not allow the defendants f 7 1 yay 
"Ig to amend the return, by ſetting forth a different conſtitution. Ahe xjayor and 
-oll To a mandamus, commanding the detendants to reſtore „. Rurgeiles of 
A . Millau to the office of a capital burgeſs of Grampond, tlie Tn ound, 
—5 defendants returned (inter alia) that the borough of Gram FR 2 
ne x s (inte Eu OE IF 38 Geo. 3. B. R. 
in pond _ an immemorial borough eo corporation; that 7 1 Kep. 699 
go (the borough] hath immemorially [conſiſted of] a mayor, 
0 3 
le- recorder], eight [capital] burgeſſes, 3 inhabiting and re— 
fe, ſiding within the borough, to adviſe the mayor touching the 
nt good rule and government of the borough and the aduuniſ- 
5 tration of juſtice, [a town clerk], and an indefinite number of 
of freœmen or free burgeſſes: that the capital burgeſſes have im- 
d. zemorially been uſed and accuſtomed to reide and inhabit 
58 and of right ought to have refided and ſtiil of right oughPto 

reſide and inhabit within the ſaid borough for the purpoſe of 
M0 attending and executing the ſeveral duties of the ſaid office 
3 that Dillon, who was in October, 1792, elected and {worn into 
i. the office of a capital burgeſs, had not ſince his election in- 
7 habited or reſided within the borough; that at a meeting 
x holden on the 16th of April, 1796, at which the mayor, the 


- capital burgefles to the number of eight (including the ſaid 
* IV. E. Dillon), and a majority of ficemen or burgelles, at- 
9. tended, in anſwer to a charge againit Dillon for not reſiding 
5 within the borough, and neglecting the duty and execution of 
5 his office of which he had received previous notice, Dillon ad- 
mitted that he had not reſided within the borough, which he 
2 had heen prevented doing by not having been able to find a 
1d houſe for the accommodation of himſclt and his family, but 
- inſiſted that he had never neglected the duty and execution 
1 of his office, but had always diſcharged the tame; that at that 
5 meeting the mayor and burgeſſes ſo aſſembled, having heard 
3 the charge and the defence and taken the whole into their 
. conſideration, adjudged that Dillan had been guilty of non— 
* reſidence, and removed him from his office of a capital bur- 
4 geſs for ſuch non-reſidence. Ihe profecutor traverſed the 
a cuſtom for the capital burgeſſes to reſide within the borough, 
is on which iſſue was joined. At the trial the jury found a 
© verdict for the defendants, eſtabliſhing the cuſtom ſet out in 
b the return. A RULE WAS AFTERWARDS OBTAINED Call - 
5 ing on the defendants to ſhew cauſe why there ſhould not be 


. a new trial, on the ground that the verdict given was againſt 
. the weight of evidence, or in caſe the Court ſhould refuſe to 
» grant a new trial why a peremptory writ of mandamus ſhould 
. not iſſue, commanding the defendants to reſtore the proſecu- 
tor to the office of a capital burgeſs, on the ground of the | 

nſuffi cieney of the return to the mandamus: the former br 


4.0 3 a branch b 


Pleading. 


branch of the rule was, after argument at the bar, diſcharge), 
The latter part of the rule came on to be argued in the laſt 
term, when the Court during the argument intimating en 
opinion that the return was inſufficient in not ſtating that 
the removal had bzen made by the whole corporation, thc re- 
corder not having been preſent at the meeting when Dilian 
was removed, another rule was obtained by the defendants 
calling on the proſecutor to ſhew cauſe why the return ſhould 
not be amended in ſeveral particulars. , The propoſed amend. 
ments were in the parts (1) included within the fix paren- 
theſes in the return; to ſubiticute for the words © the 


I f 
borough'' the words “ in the borough aforeſaid there have; “ 


2 3 
to inſert © been”? for “ conſiſted of;” to omit « recorder,” 
and inſert the word “ and” inſtead; to inſert the words © of 


4 

the“ inſtead of & capital;“ to add f c of the borough 
aforeſaid elected in manner hereinafter-mentioned ;”” and to 

. | | 

ſtrike out © a town clerk,” inſerting inſtead “ who during 
all the time aforcſaid have been and ſtill are called capital 
burgeſſes of the ſaid borough.” Lord Kenyon Ch. J. I 
wiih that that could be attained that Lord Hardwicke in a 
caſe before him lamented could not be done, namely, © that 
theſe amendments were reducible to ſome certain rules (2) :” 
but there being no ſuch rule, each particular caſe muſt be left 
to the ſound diſcretion of the Court. And the beſt princi- 
ple ſeems to be that on which Lord Hardeicke relied in the 
fame caſe, that an amendment ſhall or ſhall not be permitted 
to be made as it will beſt tend to the furtherance of juſtice, 
Amendments of this kind ate hot made under the ſtatutes of 
jeofails, but under the general authority of the Court, That 
the Courts formerly had great reluctance in allowing amend- 
ments to be made appeers clcar from the caſe of the King v. the 
Mayor of Cheſter, 1 Shower 27 3. But the deciſion in that caſe, 
as well as that in K. v. Lyme Regis, Deug. 125 (ante, vol. I. p. 
587.) and R. v. Ellames(2) procccded on the ground mentioned 
by Lord Hardwicke, that the amendments in thoſe caſes were 
in the furtherance of juſtice. In the latter caſe if the title of 
lla, as mayor, had been holden to be defective, many de- 
rivative titles might have been diſturbed, becauſe the record 


— 


(1) Sab. 757. | 
(2) K. ». {llames, Rep. Temp. Hurd. 42. the amendments were 
permitted to. be made, after a demurrer; and Lord Hardzwiche, Ch. J. 
taid “ It was anciently the. rule not to ſuffer any of thoſe amendments 
to be made after the matter was on record: but the number of calcs 
now cited ſhew that of late, in furtherance of juſtice and in order to ob— 
tain the right between the parties, theſe amendments have been much 
extended.“ p19! . | 
of 
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of the judgment of ouſter againſt him would have been evi- 
dence againſt thoſe who derived title under him. But it does 
not appear that this caſe involves in it the title of any other 
perſon. So in the caſe of Bearecrsf? u. Burnham and Stove 
in 3 Lev. . 347, the ground on which the Court proceeded 
was this, “Seeing that the time limited by the ſtatute for 
bringing the action was elapſed, and fo the action loſt if it 
were not amended,' the Court ruled it ſhould be amended. 

And in the cafe of R. v. Philips, 1 Burr. 292, the amend- 

ment granted was in the nature of a repleader; and a re— 

pleader is granted when the iſſue is wholly unimportant : but 

here the facts to be introduced by the propoſed amendment 

are of great importance. Conſider what this cafe is; the 

protecutor, whe had attended all corporate meetings and had 

in fact diſcharged all the duties of his office, was removed 

from his office of capital burgeſs for not reſiding within the 

limits of the borough ; it ſeems therefore to be a harſh pro- 
cceding againſt him. We are not acquaiated with the mo- 

tes and reafons for removing the profecutor : but perhaps 

it might have been convenient to ſome of the parties that the 

recorder ſhould appear to be an integral part of the corpora- 

tion, and that this return ſtating that the corporation con- 

ſiſted of a mayor, recorder, eight capital burgeſſes, and a town 

cierk, ſhould be on the files of the court; probably this was 

an experiment to try whether or not that could be found by 

2 jury; and now that they find that that averment bears 

againſt them in another point of view, they with to have it 

aitered, On reviewing the cafes, it is manifeſt that the 

Court has ſeldom indulged the parties by permitting amend- 

ments to be made in a return to a mandamus after the man- 

damus has been filed. Ihe ground on which my opinion is 

formed in this caſe is, that the amendments propoſed are not 

tur the furtherance of juſtice, and it is an attempt to carry the 

rule of amendment farther than it has ever been extended in 

any other caſe. If the corporation are ſtill pertinacious, they 

may remove the proſ-cutor again, and then they will have an 

opportunity of putting ſuch a con{titution of the corporation 

on record as they will abide by: but 1 cannot aſſent to this 

rule, — The other judges agreed. Rule diſcharged, 

Judgment ſhalſ not be arreſted on behalf of the defendant Harveyv. Peake, 


5 : . 8 . 
becauſe in joining iſſue the plaintiff tays te defendant literuiſe „e. 3. B. R. 


inſtead of the plaintiff likewiſe. „ 4: Bare. 279% 

If oyer is granted of any inftrument of record, and it is f.. White, 
ſet forth, although the party was not entitled to luca oyer, Mic. fer. 
yet he ſhall be thereby enticed to take the whole inftr.ument on 3- BR. 
as part of his adverſary's plea. FTreſpaſs for taking cattle ; * 8. 475. 
Plea, that they were taken damage  feaiant; Meplicalion, a | 
right of common; Rej-inder, ſtating. by way of inducement, _ 
pait of a private act of parliament for inclofing the common, 
and an allotment, by tue commuttioners, of the /ocus i qus to 

304 | the 
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the defendant, and traverſing the right of common; Oyer 
praved of the act, and granted; the whole act ſet forth; and 
then, Demurrer to the rejoinder; and cauſe aſſigned, that it 
was not ſhewn by the rsjoinder that the allotment had been 
wade according to the directions of the act as fet forth; 
Foinder in demurrer. It was argued, that although oyer could 
not be compelled of an act of Parliament; yet, as it had been 
in fact granted, the party who had demanded it was entitled 
to conſider the viiole of what was ſet forth as making part 
of his adverſary's plea: and the Court being of this opinion, 


there was judgment tor the plaintift. See 6 Mod. 27. 1 Saund. 


370, 317- 
REPLICATION.] To a plea to a ſci. fa.againſt bail, that the prin- 


berts ef «/.Bail of cipal died before the return of any ca. /a.a replication ating a 


White Hil. Ter. 


19 Geo. 3. B. R. 


1 Doug. 58. 


particular ca. /a. and that the principal was alive at the return of 
that cg. /a. ought to conclude to the court. A ſcire facias on 


a recognizance of bail. The defendants plead, that the prin- 


cipal, before the iſſuing of the ſaid writ of Hire facias, and 
before the return of any capias ad ſatisſaciendum, to wit, on 
the firſt day of Aan, 1778, at We#ainfler aforeſaid, died. 
KReplicaliom. That the ſeveral promiſes and undertakings 
mentioned in the ſaid declaration whereon the judgment afore- 
ſaid was recovered, were, in the ſaid declaration, alleged to 
be made in Midaleſeæ, and that, after the recovery of the ſaid 
judgment in the ſaid writ of /cire facias mentioned, againſt 
the ſaid Jahn Mite, and before the ſuing forth the ſaid writ 
of ſcire facias, to wit, on the 6th day of May, in the 
eighteenth year of the reign of our Lord the now King, the 
plaintiff ſued and profecured out of the court of our Lord the 
now King, before the King himſelf, the ſaid court then and 
ſtill being held at // miner in the county of Middleſex, a 
certain writ of our ſaid Lord the now King, of capias ad ſa- 
ti5feciendum, of and upon the ſaid judgment, directed to the 
then ſheriff of A[:d7 ex, by which ſaid writ, our ſaid Lord 
the King commanded the faid then ſheriff of Midaleſex, that 
he ſhould take the ſaid %u if he thould be found in his 
bailiwick, and him ſafely keep, ſo that he might have his 


body before our ſaid Lord the King at Heſminſier, on Med- 


bert Peckham and Richard Clirke, fo being ſheriff of Afiddle- 


neſeluy next, after one month from the day of Zafter, then 
next coming, to fatisfy the ſaid plaintitt, the faid 300. the 
damages, colts, and charges aforeſaid, in form aforeſaid re- 
covered, arid that the ſaid then theritt ſhould have there then 
that writ, which ſaid writ, aftcrwards, and | <tore the return 
thereof, to wit, on the 10th day of Hay, in the eighteenth 
year aforeſaid, at W"efminſter atorelaid, was delivered to R9- 


ſex aforeſaid to be executed in due form of law, at which 


day, before the ſaid Lord the King at Il e/tminfler, came the 


ſaid plainuff, in his proper perſon, and the aforeſaid then 
theriff of Adult, to wit, the ſaid Robert Peckbam 2 
Richar- 
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Richard Clarke, returned on the ſaid writ, to our Lord the 
King at JYeflminfter aforeſaid, that the ſaid 7% was not 
found in his hailiwick, as by the fard writ, and the return 


thereof, duly filed and remainins of record in the laid court of 


our ſaid Lord the now King, before the King himſelf at 
I/Vetminſter aforeſaid, niore fully appears; and the ſaid plain- 
tiff further ſays, that the ſaid , at the reſpective times of 
the ſuing out of the ſaid writ of capias od /arisfociend:rm, and 
of the return, and of filing the ſame, was and ſtill is living, 
and in full life, to wit, at //#/?min/er aforeſaid, and this he is 
ready to verify, wherefore he prays judgment, &c. To this 
replication, the defendants demur ſpecially, “ becauſe the ſaid 
« replication concludes with a verification, and not to the 
& country.“ PER CURiam: Till 1771, this was thought the 
proper form, and there has yet been no deciſion to the con- 
trary. In pleading, va trita via tuta. It always was the 
rule, that two affirmatives cannot make an iſiue; 1 Leg. 78. 
39 H. 6. 49. 32 H. 6. 23. In Mathers v. Cirmict, Fr. 
11 Geo. 2.; Brian v. Thorn, Mic. 14 Geo. 3.; and Hanna 
v. Briflow, Hil. 17 Ges. 3. the replication was in the ne- 
gative—« That the defendant did not die,” Sc. and 
thoſe caſes were attempts to alter the eſtabliſhed form. It is 
alſo an eſtabliſhed rule, that wherever new matter is intro- 
duced, the pleading inuſt conclude with an averment ; Carth. 
337. MATrore 286. 3 Leo. 165. 1 Lutwyche 101, 1 Saund. 
103. The caſe of Filewed v. Popplewell, 2 Hill: 65. is 
exactly in point, and Carth. 4. ſhews that the particular writ 
muſt be ſtated in the replication. 'I he defendants here 
might have had either of two defences; nul tiel record; or, 
that the principal died before the return of the capras ad /atij- 
faciendum ſet forth in the replication. If the plaintiff had 
concluded to the country, and the defendants had only meant 
to make uſe of the firſt of thoſe detences, an iſſue would have 
been ſent down, without any tact for a jury to try, In the 
caſe in 10 Modern 256 the writ was admitted. The ac- 
count of that caſe, is but a looſe note; the book is of little 
authority; it is not in any other reporter, and is there ſtated 
only as the argument of counſel. If the caſes referred to in 
it applied, then that caſe was not applicable to the preſent. If 
they did not, it was decided without reaſon or authority. This 
is the ancient form of replications, and while it is adhered to no 
dificulties will ariſe.—Leave was given to withdraw the de- 
murrer without cofts. | | | 

To a plea of ſcire facias againſt bail, that the principal Henderſon ». 
died before the return of any ca. ſa. the replication ſtated a Withy 2 4. 
particular ca. ſu. and that the principal was alive at the return e 51 
of that ca. fa. concluding, and this he is ready to verify. Lo 2 Te. Rep. 576. 
this there was a ſpecial demurrer; becauſe the replication 


concluded with à verification, whereas it ought to have con- 
cluded 
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3 org. 94. 
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cluded to the country, Joinder in demurrer. The Curt 
being clearly of opinion that this point had been expressly 
determined in #Flewwood v. Poppleavell (1), and Chandler u. 
Roberts (2), gave judgment for the plaintiff, without hearing 
any argument. And Buller |. ſaid, The co. /a. in the repli- 
cation is new matter; and by the rules of pleading, whenever 
new matter is introduced, the other party muſt have an op- 
portunity of anſwering it. Judgment for the plaintiff. 

If the replication, denying the whole ſubſtance of the plea, 
conclude with a verification, it will be bad, upon ſpecial 
demurrer.—— This was an action of debt on a bail-bond, 
brought by the plaintiff, as aſſignee of the ſheriff of N. 
The defendant prayed oyer of the bond and condition, and 
ſet forth the condition, which was in the uſual form, and 
then pleaded, ©& I hat, before the making of the writing 
« obligatory aforeſaid, to wit, by a certain act made in a 
« parliament of the faid Henry the th, held at /J /7mn- 
er, in the county of Middleſex, on the 25th day of Ve. 
« bruary, in the 23d year of his reign, it was, among othe 


things, enacted, by the authority of the fame parliament, 


ce that no ſheriff, under-ſheriff, ſneriff's clerk, ſteward, o. 
« bailiff of franchiſe, ſervant of bailiff, or coroner, ſhould 
« take any thing by colour of his office, by him, nor by an- 
« other perſon, to the uſe of any perſon, for the making of 
any return, or panel, and for the eopy of any panel, but 
« four pence. And that the ſaid ſheriffs, and all other officers 
« and miniſters aforeſaid, ſhould let out of priſon all manner 
& of perſons, by them, or any of them, arreſted or being in 
& their cuſtody, by force of any writ, bill, or warrant, in any 
action perfonal, or by reaſon of indictment by treſpals, 
upon reaſonable ſurcties of ſufficient perſons having ſuth- 
« cient within the counties where ſuch perſons be let to bail, 
„ or mainprize, to keep their days in ſuch place as the ſaid 
« writ, bills. or warrants, ſhould require; ſuch perſon or 
« perſons which were or ſhould be in their ward by con- 
„ demnation, execution, capins utlagalnm or excommmuncent! 
« ſurety of the peace, and all ſuch perſons which wele or 
« ſhouid be committed to ward by ſpecial commandment 
« of any juttices, and vagabonds refuſing to ſerve accord- 
«ing to the form of the {ſtatute of labourers, only excepted, 


* 
* 


* 
* 


„And that no ſherift, nor any of the officers or miniſters 


& aforcfaid, thould take, or cauſe to be taken, or make 
e any obligation, for any cauſe aforeſaid, or by colour of 
6 their office, but only to themſelves, of any perſon which 
« ſhould be in ihcir ward by the courſe of the law, but 
& by the name of their offices, and upon condition writ- 
Fc ten, that the faid priſoners ſhould appear at the day con- 


— 


—— 


(1) 2 i. 65. (2) Ante, p. 760. 
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« tained in the ſaid writ, bill, or warrant, and in ſuch places 
as the ſaid writs, bills, or warrants, ſhould require. And if 
« any of the ſaid ſheriffs, or other officers or minitters above- 
* ſaid, take any obligation in other form, by colour of their 
office, that it ſhould be void, as by the fame act, among 
other things, more fully appeared,” That the defendant was 
arreſted at the ſaid time of naking the ſaid writing obligatory 
(oth of July, 1778) by the ſherift of Kent, on a pluries latitat, 
returnable on W ednefday next, after three weeks of the Holy 
Trinity (1778); and that the ſheriff, upon that arreſt, took 
bail, the writing obligatory aforelaid, with the condition afore- 
laid, for caſe and favour to the ſaid defendant of his imprifon- 
ment by the ſaid ſheriff ſhewn, and to have and obtain his de- 
liverance therefrom ; which faid wiiting obligatory the faid 
ſheriff took by col;ur of his office, againſt the form of the ſta- 
tute foreſuid. Ihe plaintiff replied, that the defendant, before 


the return of the writ in the declaration mentioned, to wit, on 


the day of the date of the bond, viz. 4th July, 1778, as bail 
for his appearance at the return of the writ, ſealed; and, as 
his act and deed, delivered the bond, in the manner in the de- 
claration mentioned, without this, that the faid ſheriff, upon 


the arreſt of the detendant in the plea mentioned, took bail, 


the writing obligatory aforeſaid, with the condition aforeſaid, 
for egſe and favcur to the defendant of his impriſonment, by 
the ſaid ſheriff thewn, in manner and form, &c. and u, the 
* ſaid dfendaut is ready to verify.” To this replication the 
detendant demurred; and ſhewed for cauſe, „that the repli- 
cation, denying the whole ſubſtance of the plea, concluded 
wich a verification, and to the court; whereas. it ought to 
« have concluded to the country.” Lord MANSFIEUD faid, 
that if the defendant had unncceſſarily ſet out the act of par- 
liament, which it ſeemed to him he had, he would hold him to 
half a letter (i); and that, as to the other objection to the plea, 
a bond taken for the defendant's appcarande at the return of 
the writ, could not be for eaſe and favour ; and, therefore, the 
condition and averment in the plea were inconhitent,—BUL- 


— — ——U— ———— K — — — 


(1) Lord Mingeld alked, if there was any dowot whether the ſtatute 
was a public att, and Dave port, as amen ae, laid it nad been dgubted, 


and Was therciore always fect out. It is recticd in the cale of Lethal. 


v. Ce, and alſo. in Dive v. Munington, iow (d. But in Same v. 
"vans, arte, vol. I. p. 782, the Court held clearly, that it is a pub- 
he act, and therefore ſaid, that they would take notice of it though 
nut pieaded. Qu. Whether the fame act may nor be public as to ſome 
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' Ciaulcs, and private as to others? ac Rex v. Londen, J. 3. F Al. 


Skinn. 293, 294. 

Vici, . P. ruled as to the ſtatute of Scarualrrm Ma nutum, 2 Nic. 2. cup. 
5. in Lord Cromwell's caſe, B. R. T. 20 Elix. 4 C. 12. 6. and Fiſtount 
Sar an Stade v. S epbt us, B. R. M. 4 Car. 1. CH. Car. 133. and, as to this 
very ſtatute of 23 Hen. C. in Trufel v. Allan, B. R. M. 30 El. Cro. El. 108. 
Vide alto Holly v. Bray, B. R. H. 19 & 20 Car. 2. 1 Sid. 336. 

LER, 


1 
. * 
$i 
= 
L : 
i 1of 

| 

þ 
1%. 


| 
: 
f 


Pleading. 


LER. J. thought there was no doubt but the concluſion to tie 
replication was bad, as the whole ſubſtance of the plea was 
denied; but that it was unneceſſary to look beyond the plea, 
which was clearly bad. He ſaid, there were many caſes where 
the word « aforeſaid'è had been held to tie the party up to an 
exact recital, and the plea here concluded, that the bond was 
taken “ againſt the form of the ſtatute aforeſaid.” — Judgment 
for the plaintiff. | 

Hedges 2. San- If a defendant plead to debt on bond, that the plaintiff wor 

1 8 og N. money of him at cards, and that the bond was given for fecur- 

2 Ter, Rep. 339. ing payment of it, to which the plaintiff replies, that it was 

| | given for ſecuring the payment of money juſtly due, and not 

| for ſecuring the payment of money won ; the replication may 
| either conclude to the country, or with an averment.— PER 

4 | CurIaM: Aßbhurſt, J. The general rule is this; where a 

1 Teplication denies the whole ſubſtance of the defendant's ple., 

a el there the plaintiff may tender iſſue, and conclude to the coun- 

try. But where he ſelects one out of ſeveral facts, he may 


here the replication does negative the whole ſubſtance of the 
plea; for it ſays, that the bond was given for a fair and jul: 
debt, and not for an unjuſt one.—Buller, J. The general rule 
AF is that which has been ſtated. If the replication put the whole 
| ſubſtance of the defendant's plea in iſſue, he may conclude to 
'F h the country. At the ſame time, there are exceptions to that 
1 rule; and there are many caſes in which the concluſion is good 
| either way. I expreſſed a doubt in the caſe of Mulliner v. 
Miles, Ea. 23 Ces. 3. whether what was ſaid by Denniſon, J. 
of Baynhamv. Matthews, 2 Strange, 871, namely, that the con- 
cluſion is proper either way, was correct: but I am now ſatis- 
- hed that what he there faid was right. The court of common 
pleas went on this ground in the cafe of Sandford v. Rogers(1). 
That was afſumpfit for goods fold. Plea, judgment recovercd 
in K. B. for the ſame promiſes. Replication, nul tel record, 
et hoc paratus ef? verificare. Demurrer, and ſpecial caufe 
fewn, that by the replication the iſſue upon the ſaid plca in 
bar is complete, and the plaintiff ought not to have concluded 
his replication by a general averment only. After argument, 
judgment was given for the plaintiff by the Court. They 
thought that the iſſue was completely joined, and therefore the 
concluſion might have been otherwiſe ; but inaſmuch as the 
precedents were of conclutions with an averment, they were 
tor ſupporting it. They ſaid there was no general rule to be 
laid down as to theſe things. Practice had, in many inſtances, 
allowed ſpecial pleas, which amount to the general iſſue; ſo 
concluſions with an averment, where it may be to the coun- 


ce 


(1) 2 Will. 113, But this was read by Mr. Juſtice Buller from 3 
MS. note. 
try. 


traverſe that one, and conciude with a verification. Nov, 


Pleading. 
try. And they ſaid, that in Gardiner and Fiſber, Vich. 1 G. 


3. the defendant pleaded another action pending: the plaire- - 


tiff replied, that the cauſe of action was different, ab/que hee, 
that the cauſe of action in this and the former were the ſame 
as alleged in the plea; and hoc paratus et, &c. : ſpecial de- 
murrer, becauſe the replication ſhould have. concluded to the 
country: but judgment was given to anſwer over, becauſe the 
raverſe makes the point more certain. Sir T. Ray. 199.— 
i Vent. 101.—2 Keb. 692. S. P. But they concluded with 
faving it may be either way. So are all the caſes, except that 
of Mulliner v. Miltes, which was paſſed over without much 
notice. Therefore, I am of opinion, that in ſuch caſes the 
concluſion may be either way. GRosE, J. agreed. —Judg- 
ment for the plaintiff. 
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In DEBT, on an annuity bond, defendant pleaded »9 fich Praed, admud- 


memorial as the ſtatute requires, to which plaintitt replied, that 


{trator of Blac 
well, v. the Du- 


there was a memorial which contained the names of the par- che of Cum 
ties, &c. and the conſideration for which the annuity bas beriand, execu- 


granted, and the defendant rejoined that the confideration is 
untruly alleged by the memorial to have been paid to both ob- 


trix ot the Duke 
ot Cumberland, 


ligors, for that one of them did not receive any part of it.— 32 Geo. 3. B. R. 
To this there was a ſpecial demurrer ; and joinder in demur- + Ter. Rep 582 


rer. In ſupport of the demurrer, it was contended, that the 
rejoinder was bad on two grounds: 1ST, That it was a de- 
parture from the plea; 2DLY, That it alleged no matter in- 
conſiſtent with the allegations in the memorial. PER Cu- 
RAM : The rejoinder is clearly a departure from the plea in 
bar. A memorial was inrolled, which, upon the face of it, 
was a good one; and if the defendant withed to impeach it, 
ſhe ſhould have pleaded it, and ſh-wn in what particular it 
was defective, and thus have compelled the plaintiff to take 
illue upon that fact. But, having in her plea in bar alleged 
that there was no memorial, ſhe ought not aiterwards to be 
permitted to admit in her rejoinder that there was one, and 


then deny the validity of it. Nothing is clearer than chat this 


is a departure: the defendant's argument goes to admit it.— 
The whole queſtion turns on the word “ ſuch.” Now, wha 
is the meaning of the plea in this caf-; or of the plea of no 


award, or that of no capias ad fatisfactendum ? they tender 


iſlues in fact, and not in law. We are not to require, under 
the allegation © of no juch memorial, every thing that is re- 
quired by the act of parliament: it is merely an iſſue in fact. 
do in the caſe of an award; if there be an award in fact, the 
party cannot, on the trial of an iſſue of no award, go into ob- 
jections to the award in point of law. It has, however, been 
laid, that the plaintiff might have replied that there was 0 


{ich memorial, c. in order to have let in the objections which 
kiſe under the act of parliament : but that word cannot make 


any 


— iĩ⁊ẽ; Ä —2— œ TTP en — 
— + 


ͤ— ä ——U—U —— 2 


— 
— — —-— 


— 


— — 


756 Pleading. 


any difference; it is {till but an iſſue in fact; for otherwiſe, it 
would be f: nding down an iflue in law to be tried by a jury: 
and it might be as well contended, that on the trial of an iſſue, 
« nil tiel record,” the parties might, at nf prius, ſhew errors 
on the record. The other ground alſo fails the defendant, 
In her rejoiider ſhe has averred a fact ſuppoſed to be contra- 
dictory to the memorial, which is not fo. It appears, by the 
memorial, that the conſideration money was paid to the Duke 
of Cumberland and Nr. Lutizrell; which, the defendant has 
attempted to ſay, is not true; but the reafon ſhe has given 
why it is not true, docs not ſupport the propotition; becauſe, 
though the money were not paid into the hands of the Duke 
of Cumverland, it might have been paid to ſome third perſon 
under a joint a:thority from the Duke of Cumberland and Mr. 
el or to Mr. Lutterell, for himſelf and the duke. Thi, 
memorial, therefore, is conformable to the directions of the 
annuity act, for any thing that appears to the contrary upon 

tie record. Judgment for the plaintiff. 
The Ducheſs Judgment having been given as above, by the Court of 
N = _ King's-Bench, in favour of the plaintiff, a writ of error wi: 
„ Hr Sk brought, and the common errors aſſigned. Ann, on the part 
Duke of Cum- of the plaiuti in error, it was contended ; FI#$ST, that the 
berland, a, Praed, rejoinder was not a departure from the pleaz and SECONDLY, 
„ See - that the rejoinder did, in fubſtance, negative the allegation in 
Ex. Ch. in enor, the replication, and was therefore inconliſtent with it. r. The 
2 Hen. Black. plea ſtates, that no ſuch memorial of the bond, as is required 
_ by the ftatute, was inrolled in the court of Chancery; which 
is ſaying, in other words, that there was no memorial inrollc! 
containing the day of the month, and the year when the bond 
bears date, the names of the partics, &c. and the conſideration 
of granting the annuity, according to the requiſites of the 
ſtatute. The replication is, that a memorial complying wit! 
thoſe requifites, and ſtating the conſideration of granting the 
annuity, was inroiled. Ihe rejoinder alleges, that the confi- 
deration {tated in the memorial was not the true one, which 
ſupports, inſtead of departing from the allegation in the plea; 
namely, that there was no memorial inroiled containing tin 
conſideration of granting the annuity. 2. the replication 
{tates, that the memorial contained the conſideration of grant- 
ing the annuity; the rcjoindet-alleges, that the memorial ſet 
forth, that the annuity was granted in conſideration of a fun 
of money jointly to {7 emple Lutterell and the Duke of Cum 
berland, but that in truth no part of the money was paid t9 
the duke at the time of executing the bond: now this is in 
effect, a denial of what is ſtated in the replication, viz. that 
the memorial contained the conſideration of granting the an- 
nuity. PER CUR1AM : The objection taken goes properly 
to the deed, and not to the memorial. By the third ſection of 
| | . the 
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the ſtatute it is enacted, © that in every deed, inſtrument, or 
other aſſurance, whereby any annuity ſhall be granted, the 
conſideration really and b9n4 fide (which ſhall be in money 
only), and alſo the name or names of the perſon or perfons by 
whom, and on whoſe behalf the ſaid conſideration, or any part 
thereof, ſhall be advanc d, ſhall be fully and truly {ot forth and 
deſcribed in words at length,” and by the firſt, “that every 
memorial ſhall contain the day of the month and the year when 
the deed, bond, inſtrument, or other aſſurance, bears date, and 
the names of all the parties, and for whom any of them are 
truſtees, and of all the witneſſes; and thall fer torch the annual 
ſum or ſums to be paid, and the name of the perſon or per- 
ſons, for whoſe life or lives the annuity is granted, and the c 
fideration or conſiderations of granting the fane”” Now the 
uſe of the memorial being to notify to the world, that ſuch 
a deed exiſts; when it has done that, generally ſp-iking, it 
has done its office, perhaps with the ſin le exception of a ſe- 
cret truſt, under the words ©« or whom any of them are truſ= 
tees, ?? The true conſtruction of the act, therefore, ſcems to 
be, that the deed ſhall fully an] truly expreſs the conſuicration, 
&c. and that the memorial ſhall truly ſet fortn what is con- 
tained in the deed{1). And this will be clear, if the third 
ſection be tranſpoſed and read in the place of the firſt.— 
THEN THE QUESTION 18, Whether the matter ſtated in the 
rejoinder, be not a departure from the plea ? "Phat it is a de- 
parture is clear beyond a doubt, upon every principle of plead- 
ing. The plea in effect ſtates, that there was no memorial; 
the replication alleges a memorial, containing the requiſttes 
which the law requires; and then the rejoinder introduces a 
fact, which gocs to vitiate the deed, but not the memorial. As 
the firſt point, therefore, is ſo plainly in favour of the de- 
fendant in error, it is unneceſſary to diſ-uſs the ſecond, on 
which we give no opinion. —Judgment aifirmed. 

IN DICcTMENT.] In an indi-tment againſt a receiver of The King v. 
ſtolen goods for a miſdemeanor, it is not neceſſary to aver that 3 
the principal has not been convicted. — This was an indict- 8 2 R 
ment founded on the ſtat. 22 Ge. 3. c. 58. ſ. 1. which enacts, 5 Ter. Rye. 83. 
that where any goods (except lead, &c.) ſhall have been 
feloniouſly taken or ſtolen, whether the offence of the perſon 
ſo taking or ſtealing the ſame thall amount to grand larceny, 
or ſome greater offence, or to petty larceny only {except 
where the perſon actually committing the felony thall have 
been already convicted of grand larceny, or of ſome greater 
offence), every perſon who ſhall buy or receive any ſuch 
goods or chattels, knowing the ſame to have been ſo taken or 
ſtolen, ſhall be held and dcemed guilty of, and may be profe- 
cuted for, a miſdemeanor, and ſhall be punithed by fin im- 


(1) But fee the Drke of Bolton v. Williams, 4 Brown's Caf. C. . 295% 
priſonment, 
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Robert Powell, 
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riſonment, or whipping, &c. ; although the principal felon 
* not before convicted of the ſaid felony, and whether he be 
amenable to juſtice or not.” This indictment conſiſted of 
two counts: the firſt ſtated, that goods of the value of 5+, 
were fejoniouſly ſtolen by fame 1 ar perſons unknown, and 
that the defendant afterwards unlawfully received them, know- 
ing them to have been ſtolen ; this count, therefore, ftated the 
oftence in taking the goods to be a grand larceny. But the 
2cond count alleged the goods to be of the value of 6d., which 


was only petty larceny in the perſon ſtealing them. A m9- | 


TION in arreſt of judgment was made, on the ground, that the 
indictment was defective in not ſtating negatively that the 
perſon or perſons who had ſtolen the goods had not been con- 
victed. Aſter argument, ALL THE JUDGES were conſulted 
upon the ſubject, and they were unaniinouſly of opinion that 
there was no ſoundation for the objection, as applied to either 
of the counts. As to the ſecond count, the exception in the 
ſtatutc, as to perſons convicted, only mentions the inſtance ct 
perſons convicted of grand larceny or of ſome greater offence, 


zhich does not apply to the caſe of petty larceny. The hilt. 


count has alſo been conſidered ; and, on two grounds, we thiak 
it may be ſupported. Firſt, on account of the particular man- 
ner in which this indictment is drawn, which alleges, that the 
goods were ſtolen by ſeme perſon or perſons unknown. This we 
think is equivalent to ſaying that thoſe perſons had not been 
convicted. But the other ground, on which we are of opi— 
nion that this count is good, is, that it is not neceſſary in ſuch 
an indictment againſt the receiver to aver that the principal 
has not been before convicted. If it were, it would merely 


be ſtating a negative averment, which need not be proved by - 


the proſecutor. Such a fact is matter of evidence to be proved 
by the deſendant; and which, when proved by him, would 
entitle him to an acquittal. This opinion is warranted by the 
Caſe of N. v. Pullard, 2 Lord Raym. 1370: that was an indict- 
ment on the ſtatute of 5 Ann. c. 31. ſ. 5, 6. and the objection 
was, that the proſecutor had not averred that the principal 
could not be taken; but the Court held, that that averment 
was not necetjary, And the principle of it is to be found in 


an older authority, 1 8:4. 303. and alſo in 2 Hawk. b. 2. c. 25 
I. 112; where it is ſtated, that if there be any deſcription in 
the negative, the aflirmative of which wovld be an excuſe for 


the detcndant, the proof of it lies on him, and it need not be 
ſtated in che indictinent.—Rule to arreſt the judgment diſ- 
charged. 


As fellicue, is a ſufficient averment of the tenor of 4 forged 


receipt, in an indictment: and it is only neceſſary to aver a 
general intent to defraud A. B. without ſetting out the manner 
in which that fraud was to be effected. Powell was capitally 
convicted, at the laſt May ſoſſions, at the Old-Bailey, - the 

at11ge 
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ſtatute 2 Geo. 2. c. 25. for “ falſely making, forging, and 
« counterfeiting, a certain receipt for money, as folloꝛos, that 
Cis to ſay: Received, &c. with intent to defraud one Jeſeph 
« Sykes, againſt the form of the ſtatute, &c.“ A ſecond 
count, for uttering ſaid receipt, with intent to defraud ſaid 
Hees. Third and fourth counts, for forging, and for utter- 
ing, the ſaid receipt, with intent to defraud Tay/or Barrow. 
The fact was, that Powell had perſonated Barrow, in the fale 
of 400l. Eaſt- India ſtock to Sykes; and had ſigned, in his 
name, the uſual receipt upon the transfer, for 798l.; ſtock then 
being at 1994 per cent. It was moved in arreſt of judgment, 
the laſt day of the ſeſſions, before the recorder, that the words, 
« as follows, that is to ſay,” do not ſufficiently expreſs, that 
the receipt is ſet forth in the words, figures, and letters of it. 
Alſo, ſecondly, that the manner, how the fraud was to be com- 
nitted, was not ſet forth; nor the facts, which were neceſſary 
to ſhew how the receipt was to operate, ſo as to defraud either 
Hes or Barrow; but merely the intent to defraud, in general. 
THE UNANIMOUS OPINION OF THE JUDGES, upon theſe 
points, were: that there was no weight in either of theſe ob- 
jections: a certain receipt, as follows, that is io ſay, being al- 
together as certain, as if it had been ſaid, in the words and 
figures following, that is to jay, Sc. And it is ſufficient to 
aver a general intention, to defraud a certain perſon 3 which 
intention muſt be made out, by facts in evidence, at the 
trial, 
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In an indictment, the words, © in manner and form following, The King 2. 
that is to ſay,” do not bind the party to recite the inſtrument, May, Ea. Ter. 


&c. verbatim, nor render mere formal omiſſions or miſtakes 
fatal. And if a clerk of the peace, in drawing a: indictment, in- 
troduce unneceſſary recitals, the Court will order him to pay the 
expence thereby incurred. —It was moved for a rule to thew 
cauſe why the verdict, on an indictment for perjury, ſhould nat be 
let aſide, and judgment of acquittal entered, upon the following 
ground: the original indictment, in ſtating the injury which 
the defendant (then the proſecutor) had received, ſaid, & a- 
* by his life was greatly deſpaired of.” The preſent indict- 
ment, after mentioning that there had been an indictment pre- 
ferred by the defendant, went on thus; “ which indiftment was 
* preſented in manner and form following, that is ts ay.“ Then 
the indictment was ſet forth in c verba, but, in the paſſage 
above mentioned, the word, “ deſpair2d,” was omitted, It 
was admitted, not to have been neceſſary that the former in- 
dictment ſhould be recited ; but it was contended, that the 
proſecutor, by the words, © manner and form following, that is 
« to ſay, had undertaken to recite it, and that having done 
ſo, he was bound to ſet it forth verbatim. This objection 
had been made at the trial, but was over-ruled by the judge ; 
who ſaid, that the word, © tenor, had ſo ſtrict and technical 

Vol. IV. 3D a meaning 


19 Geo. 3. B. R. 
1 Doug. 193. 
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Rex Y Reach, 
Mic. Ter. 

15 Geo. 3. B R. 
Comp. 229. 


7 


Pleading. 


à meaning as to make it neceſſary to recite verbatim, but that, 
by the expreſſion in this caſe, nothing more thin a /ub/tan- 
tial recital was requiſite, and that the variance here was 
only matter of form; and he mentioned the caſe of Rex y, 
Beach, where the variance was “ undertood”” in the recital of 
an «ffdavit, in an indictment, inſtead of “ under ſtood,“ in 
which, on a motion for a new trial, although the introductory 
words were © t-nor and effect,” the Court determined, that 
the variance was net fatal. A rule to ſhew cauſe was grant- 
ed, but aſcerwards drepped, and the defendant was called 
upon his recoguizance, in order that judgment might be pro- 
nounced againſt him. The indictment, which had been re- 
moved by certiorari, from the quarter ſeſſions for Middleſex, 
appearing to be of an exorbitant length, ſtating all the con- 
tinuances on the former proſecution, &c. which is rendered 
unneceflary by the expreſs words of the ſtatute of 23 Geo. 2. 
c. II. 4 I. the Court ordered, that it ſhould be referred to the 
maſter to ſee what part of the record was unneceſlary, and 
that the clerk of the peace ſhould pay the expence incurred by 
ſuch unnecflary part. | | 

Variance in the word undertood for under/?00d, was held not 
material. The defendant had been convicted of perjury in an 
affidavit. And it was objected on a rule to ſhew cauſe why 
the judgment ſhould not be arreſted, that there appeared a ma- 
terial variance between the indictment and the affidavit; for 
in the affidavit the defendant ſwore, that “ he underſtood and 


believed, &c.” whereas the aſſignment of the perjury in the 


indictment was, “ that he had falſely ſworn, that he undertood 
and believed, Sc.“ omitting the letter s; and Queen v. 
Drake, 2 Salk. 660.— Hutten 56. Cro. Fac. 133. 5 Rep. 
45. 2 Lord Raym. 1224. were cited in ſupport of the excep- 
tion. PER CURA: We have looked into all the caſes 
upon the ſubject ; fome of which go to a great degree of nice- 
ty indeed ; particularly the caſe in Hutton 56, where the word 
indicari was written for indi&ari; whereas it ſhould have 
been written with an abbreviation 2:d:cari : but that caſe is 


ſhaken by the doctrine laid down in 2 Hawk. 239. The 


true diſtinction ſeems to be taken in the caſe of the Que. 
Drake, 2 Salk. v60. which is this; that auhere the omiſſion or 
addition of a letter does not charge the wird, fo as to make it 
another word, the variance is nit material. To be ſure, a 
greater ſtrictneſs is required in criminal proſecutions than in 
civil caſes; and in the former a defendant is allowed to take 


advantage of nicer exceptions. But this is a caſe where the 


matter has been fairly tried, and where the omiſſion of the 
letter 5 certainly does not change the word. Therefore we 
are all of opinion, that the jury were very right in reading it 
e underſtood.” Rule for arrciting the judgment diſcharged: 


Poſt- 


the commiſſioners of the ſtamp-o 


CARE 
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HE letting of a horſe to hire for the purpoſe of going upon The King v. 


Andrew Tooley, 


i buſineſs from one town to another, and back again, in 
the compaſs of a day's journey, is not ſuch a letting to hire as 


25 Geo, 2. C. 51. f. 4. though he has not the licence which 
perſons letting horſes to hire for the purpoſe of travelling poſt 


are required to take out by that ſtatute ; for the words tra- 


velling poſt in that act are to be conſtrucd according to the 
popular acceptation of them. Ihe defendant, who had been 
convicted in the penalty of 5]. under the 25 Geo. 3. c. 51, for 
letting to hire a horſe to Richard Gee, for the purpoſe of tra- 


velling poſt by the ſtage, to wit, from "Totneſs to Aſhburton, 


Devon, and back again, not 2 a licence ſo to do from 

ce, appealed to the laſt 
ſeſſions at Exeter; where the conviction was quaſhed, ſubject 
to the opinion of this Court on the following caſe : On the 


4th of October, 1788, Richard Ger, an apparitor of the 


ſpiritual court of the archdeaconry of Totneſs in the dioceſe of 
Exeter, went to the appellant, who is a butcher of the town 
of Totneſs, and hired a horſe of him to go from thence to 
Aſhburton in the ſaid county and back again; the price to 
be paid to the appellant for ſuch hire amounted to one ſhil- 
ling and ſixpence, and Richard Gee was to return with the 
horſe to "Totneſs the ſame day; and it alſo appeared that the 
appellant was not a perſon licenſed to let hortes for travelling 
poſt. By the 25 Geo. 3. c. 51. f. 4 Every poſt-maſte-, 
inn-keeper, or other perſon who ſhall let to hire any horſe 
for the purpoſe of travelling poſt by the mile, or from ſtage to 
ſtage, ſhall pay annually 5s. for a licence for that purpoſe. 
By the 5th ſection the duties are put under the management 
of the commiſſioners of the ſtamp duties. And by the 424 
ſection every horſe, hired by the mile or ſtage, ſhall be deem- 
ed to be hired to travel poſt within the meaning of the act, 
although the perſon hiring the ſame do not go or travel feveral 
ſtages upon a poſt road, or change horſes : and although at the 
{tage or place, at or to which ſuch horſes ſhall be hired, there 
ſhall not be any poſt-houſe ; and although there ſhall, not be 
any poſt ſettled or eſtabliſhed on the road, upon which ſuch 
horſes ſhall be hired to go. PEER CURIAM : If the act had 
ſtopped at the words “ that every horſe hired by the mile, or 
« ſtage, ſhall be deemed to be hired to travel poſt,” the 
argument againſt the order of ſeſſions would have been well 
founded. For if the legiflature had only intended to ſubject 
every horſe ſo hired to the duty, they would not have ſubſe- 


quently added ſo many nugatory words : but the act goes on 
| | to 


* 9 
3 +, 


; Geo 3.B R. 
ſubjects the owner of the horſe to the penalty impoſed by the's To Res 
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to ſay © that ſuch ſhall be travelling poſt within the meaning 
of the act, although the perſon hiring the ſame do nt ravel ſe- 
veral ſtages, or change horſes, and alth-gh there be nat a 
Poſi- houſe, or eftablifhed poji-road. This provilo is adapted to 
caſcs which cxilt in various parts of the kingdom, and parti- 
cularly in the road from Cheſter to Bath, great part of which 
is not that which is termed a poſt road; there perfons do not 
travel from poſt-houſe to poit-houte ; but they travel guay7 polt, 
If a perſon be, in the popular ſenſe of the wards, travelling 
poſt, he is then within the meaning of the act of parliament. 


The popular ſenſe of the words is to be retained 5 and when 
that is ſatisfied, the 42d ſection provides that the circum- 


ſtances there mentioned ſhall not exempt the perſon from 


paying the duty. But the perſon in this caſe going on his 


The King v. 
Jchn Webber, 
E:l, Ter. 

29 Geo. 3 B R. 
3 .. Rei. 72. 


butineſs to a market-town and back again, cannot poſſibly be 
ſaid to be travelling poſt either within the ſpirit or the words 
of this act of parliament, which was evidently not intended to 
extend to every caſe of hiring a horſe; and unleſs it did, this 
caſe is not within it. Order of ſeſſions confirmed. 


But a perſon, who lets a horſe to hire to carry à private 


expreſs, muſt take out a licence under the 25 Geo. 3. c. 51. 
ſ. 4. which impoſes a tax on horſes let to hire for the purpoſe 
of travelling poſt. Upon an appeal againſt a conviction on 
the 25 Geo. 3. c. 5 l. ſ. 4. for levying a tax upon horſes let to 
hire, for the purpoſe of travelling poſt by the mile or ſtage, 
the ſeſſions quaſhed the conviction, and ſtated a caſe for the 
opinion of this Court; wherein it appeared upon the evidence 
of Jonathan Gr en, who was deputed poſtmaſter for the city 
of Exeter, that when any expreſſes have been delivered to 
him to be forwarded to London, he has uniformly cauſed 
them to be convey. d from Excter to Honiton, being the firil 
ſtage from thence, and ſixteen miles diſtant, by the defend- 
ant, who lets horſes for that purpoſe. Such expreſſes have 
been in every inſtance within the knowledge of the ſaid de- 


fendant carried on horfeback by a boy and a horſe provided 


by the defendant : and Greer hath always paid the defendant 
three pence a mile, and fix pence for the boy; in the whole 
48. Gd. The defendant may fend whom he pleaſes, or go 
himſelf with the expreſſes. On the 25th of February laſt, a 
waiter from the Oxtord-inn brought an expreis to Green, di- 


— 


rected to the duke of Northumberland, to be immediately for- 


warded to London. Gen ineloſed it in another cover direct- 


ed to the poſtmaſter general in London, which is done in the 
caſe of all expreſles, and ſent it to the defendant Heber, who 
either came himſelf or immediately ſeat his ſervant to the poſt- 
office. The ſaid Jonathan Green delivered to /Yebber's boy 
the expreſs which he ſo received, with directions to forward it 
immediately to Honiton. He thinks he has ſeen fome es- 
preties with government ſervice written on the cover, but he 


5 


— — — 
Pee 


does not remember that this was written on the preſent. Ile 


10 

* has ſince paid Webber 4s. 6d. for conveying this expreſs to 
"ny Honiton, It is his duty to forward expreſſes in the moſt ex- 
10 peditious way, and he thinks the moſt expeditious way is by a 
. man and a horſe. He is allowed two hours and a quarter for 
ch conveying an expreſs from Excter to Honiton. The horſe 


ot upon which the boy rode in carrying this expreſs was the pro- 


lt. perty of the defendant. Grezn pays the defendant once a 
19 quarter for carrying expreſſus; and he was paid the faid 
t. 45. 6d. in the laſt account ſetiled at Lady-day. Lord KEN 
* YON, Ch. J.—lt is true that under the act every letting to 
n hire is not a letting to hire for the purpole of travelling 
m poſt. Now it has been argued here that this defendant 
is did not let a horſe for the purpoſe of travelling poſt, ac- 
0 cording to the popular ſenſe of thofe words: but I think 
455 that a horſe, let to carry a letter by expreſs, is in common 
© parlance let for the purpoſe of travellng pott. And if we 
is look back to the hiſtory of former times, we find that this 

mode of conveyance was called, not an expreſs, but Hing po/t, 
te Perhaps, if this had appeared to be an expreſs ſent by the or- 
A ders of government on public (1) ſervice, it might have been 
0 otherwiſe: but I give no opinion on that queſtion. However, 
n as it is not itated in this cafe that it was a government ex- 
o preſs, it is impoſſible to entertain the leait doubt on this queſ- 
A tion. Then it was objected that the defendant was not bound 


e to pay this duty, becauſe the horſe was ridden by his own ſer- 
e rant: but that would equally apply to almoſt all cafes of tra- 
y velling poſit, where the driver is the fervant of the owner of 
the horſes. ASHAHURST, J.—It has been argued that we 


0 
d muſt preſume that this expreſs was ſent on the account of 
[ government: but it is incumbent on the party, who claims 
- tne exemption, to prove that he co nes within it. Therefore 
e we cannot preſume it from the facts here ſtated ; and the re- 


- verſe of it appears. This ca: tnen falls within the words of 

q the act of parliament : and if we confider that this was a tax 

t on accommodation and luxury, and that every perſon ſending 

- expreſſes is ſuppoled to be of ability to pay it, it comes alſo 

) within the meaning of the ſtatute ; for it is in the popular 

? ſenſe a travelling poſt. GROSE, J.— Of the ſame opinion. 

Rule abſolute for quaſhing the order of ſeſſions. 
But the poſt-horſe duty impoſed by 25 Geo. 3, C. 51. is not The King w. 

to be paid for horſes employed in forwarding prubiic expreſſes on James Cock, 

the ſervice of government. Lord NEN VON, C.- Gene- pe be 2 

rally ſpeaking in the conſtruction of acts of parliament, the 3 44, Kal. 519. 


8 
— TY 


(1) It was afterward held, in the caſe R. v. J. Cot, immediately 
following the preſent, that public expteſſes, on the leryice of govern» 
ncut, are exempt from this auty- 
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king in his royal character is not included, unleſs there be v 
words to that effect. This has been likened to ſeveral cafes tt 
to which I cannot by any means aſſimilate it: it has been ſaid a 
that if the duty be not paid for ſuch an expreſs as the preſent, tl 
becauſe it related to public buſineſs, the exciſe duties will not 
be paid at the public offices: but exciſable commodities are - 
things pronuſcui adus, on which the duty is payable before it is 
known by whom they are to be conſumed. It was very 
properly decided in R. v. Vebber that a conveyance by ex- 
preſs is not exempt from the payment of the duties impoſed 
by this act of parliament, if there be an immediate ſubject on 
' whom the tax will fall. But this is the caſe of a public expreſs 
on the ſervice of government. The ſtat. 25 Ceo. 3. c. 51. 
ſ. 4. enacts that “ for and in reſpect of every horſe hired by 
« the mile or ſtage, to be uſed in travelling poſt, there ſhall 
« be charged a duty of 14d. for every mile ſuch horſe ſhall be 
„ hired to travel poſt;ꝰ and the 15th ſection enacts, © that the 
& poſt-maſter ſhall aſk, demand, and receive of and from the 
&« perſon or perſons hiring the ſame the ſum of 14d per mile,“ 
Sc. Now in this caſe who can be ſaid to be the perſon hiring 
the horſe ? Ihe packet was ſent for the uſe of government; 
and it paſſed through the hands of the different poſt-matters, 
who forwarded the expreſs in conſequence of an official duty 
incumbent on them. But they cannot be ſaid to be the per- 
ſons hiring the horſes within the meaning of the act. My 
opinion proceeds on the ground that this was on the ſervice of 
government; and the caſe ſtates in expreſs terms that the pac- 
ket contained a letter directed to one of the principal ſecreta- 
ries of ſtate, and that it was not on any private buſineſs what- 
ever, but wholly related to the public concerns of this kingdom, 
Now although there is no ſpecial exemption of the king in 
this act of parliament, yet I am of opinion that he is exempred 
by virtue of his prerogative, in the ſame manner as he is vir- 
tually exempted from the 43d Ez. and every other act im- 
poling a duty or tax on the ſubjects. And I underſtand that 
the horſes, carrying the mail, were never deemed liable to the 
poſt-horſe duty. The three other judges concurred. = 5 
Radford gui rem In an action for penalties on the poft-horſe act brought by 
FT the farmer of the tax, it is not neceſſary for the plaintiff to 
ö Ier. — * a . . 
Jo Geo, 3 B.R give in evidence his appointment by the Lords of the Trea- 
3 Ter. Rep. 632. ſury, or the commiſhoners of the ſtamp duties authorized by 
them. Proof that the defenJant has accounted with him, as 
farmer, for the duties, is ſufficient. This was an action on 
the ſtatute 27 Geo. 3. c. 26. brought by the farmer of the 
poſt-horſe tax to recover certain penalties, laying the oftence 
to have been committed with intent to defraud the plaintiff, 
, (the farmer), at the trial a licence to let poſt-horſes was pro- 
duced in evidence, granted by the plaintiff to the defendant ; 
but it did not appear on the inſtrument whether this licence 
| | was 
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was granted by the plaintiff in the character of collector of 
the duties, or of farmer-genera/, But at the bottom of it was 
a memorandum, ſignifying that application muſt be made to 
the farmer- general of the duties to renew this licence annually; 
and on this piece of paper ſeveral entries were made by the 
detendant. It was alſo proved that the defendant had on ſe— 
veral occaſions accounted with the plaintiff for the duties col- 
I:cted under this act, but had omitted in this inftance the 
ſums ſtated in the firſt and fifth counts, though inſtead of 
having tet «gt horſes, as alleged in the fifth count, he had 
only let jive, No grant of the duties to the plaintiff was 
produced either from the Lords of the Treaſury, or from 
the commiſſioners of the ſtamp-office as duly authorized by 
them ſ vid. 27 Gez. 3. c. 26. ſ. I. (1)] ; but the plaintiff relied 
on an appointment by the commiſlioners of the ſtamp duties, 
who had only a general commiſſion under the great ſeal, 
granted to them before the paſſing of this act of parliament. 
Tr WAS FIRST OBJECTED on the part of the defendant that 
the plaintiff who ſued as farmer-general had not proved him- 
ſelf to be fo, becauſe a legal appointment could only be made 
either by the Lords of the "Treaſury. or by the commiſſioners 
of the ſtamp duties duly and ſpecially empowered by them; 
and, 2dly, that the evidence on the fifth count did not corre- 
ſpond with the declaration; for it was ſtated that the defend. 
ant had let to hire eight horſes, whereas the plaintiff only proved 
a Ictting of five ; and this being a contract of hire, it ought 
to have been ſet out correctly. A verdict was taken for the 
plaintiff for two penalties, on the firit and fifch counts; with 
liberty to the defendant to move to enter a non-ſuit, if the 
firſt objection were well founded; or to enter a verdict for 
the defendant on the fifth count, if he were right on the ſe- 
cond objection. Lord Kenyon, Ch. }.—In penal actions 
on the 2 & 3 Ed. 6. c. 13. ſ. 2., which enables the owners 


of tithes to recover double the value, in caſe they are with- 
drawn, it has always been held ſufficient proof againſt the 


defendant that the party ſuing is in the act of receiving the 
tithes from him. So in this caſe, the defendant has admitted 
that the plaintiff ſtood in the relation of farmer-general of the 
duties by accounting with him as ſuch. Bol ER, J.—lc ap- 
pears that the defendant has treated with the plaintiff in the 
character of farmer- general. Then this comes within the 
claſs of caſes mentioned by my Lord, and other inſtances of 


— — — — 
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(1) Which enacts that it ſhall be lawful for the lord high treaſurer, 
or the commillioners of the treaſury, either by themſelves, or by his 
majelty's commiſſioners for managing the duties on liamped vellum, &c. 
thereunto duly authorized for that purpoſe under the hand and ſcal of 
the lord high treaſurer, or under the hands and ſcals of the commithoners 
of the treaiury, to let to farm the duties, &c. : 
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actions for non-reſidence, where it is ſufficient to prove the 


defendant in poſſeſſion of the church, without proving pre- 
ſentation, inſtitution, and induction; as was beid in Bevan 
qui tam v. Williams (under title Reſidence), THE Court 
diſcharged this rule. A motion was then made to arreſt the 
judgment; AND IT WAS OBJECTED, 1ſt, that the offence 
was charged to have been committed 2vi7h an intent to defraud 
the farmer-general, whereas it ſhould have been laid with in- 
tent to defraud his maje/ty ; and, 2dly, that no offence within 
the act of parliament was ſtated in the declaration, becauſe 
the defendant is charged with having made falſe accounts, 7 
not inſerting in the account the ſums of money received by bin; 
whereas the act of parliament only requires that the account 
ſnall contain the number of horſes, and of miles, and the 
names of the drivers. The Court ſeemed to be of opinion that 


the firſt objection was ill founded; but ſaid that the judg- 


ment muſt be arreſted on the ſecond. They obſerved that 
the ſtatute 25 Ges. 3. only requires the poſt-maſters, &c. in 
making up cheir accounts, to inſert therein the number of 
horſes let, and the number of miles, &'c. but does not require 
the amount of the duties received to be ſpecified. There is 
indeed a ſchedule mentioned in the twelfth ſection, but no 
penalty is given by that clauſe; and the ſubſequent ſection, 
which creates the penalty, does not require that the ſums re- 
ceived ſhould be inſerted in the account, but only the mate- 
rials which furniſh the amount of the ſums. It may be true 
therefore that the defendant has negleCted to do that which is 
. imputed to him, and yet have complicd with all the requiſites 


of the act. Whether or not it would have been ſufficient to 


ſtate generally that the defendant had been guilty of deliver- 
ing in a falſe account, without ſpecifying in what particular 
inſtance it was fo, the Court declined giving any opinion, 


though they ſeemed to doubt whether ſuch a general allega- 


tion would be ſufficient even after verdict: but they ſaid 
: that the plaintiff in this cafe, after having alleged generally 
that the defendant had been guilty of making falſe accounts, 
proceeded to ſtate in what the falſity of the account con- 
ſiſted; and, as that particular charge did not conſtitute any 
offence within the act of parliament, the plaintiff could not 
avail himſelf of the general allegation, even if it were 
ſufficiently deſcriptive of an offence. Per Curiam, Rule 


abſolute. | | 
Radford qui tom I his was an action ſimilar to the laſt; at the trial of 
N which it was objected that it was not proved that the defend- 


30 Geo 3 E. R. ant was licenſed, becauſe the licence itſelf was not produced; 
3 Ter. R.,. 637, on which the plaintiff was nonſuited. But, on a motion to 
ſet aſide that nonſuit-BULLER J. now ſaid that he was 

convinced that there was no weight in the objection; that it 

was not neceſſary to prove a licence having been granted 4 

| | | Act, 
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fact, for that other evidence would be ſufficient againft the 
defendant, as that he had written up over the door “ Licenſed 
to let poſt horſes,” But there was the ſame objection to this 
declaration as to the laſt. 
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In an action againſt a perſon who farms the poſt horſe Short v. Frueng 


duties under the ſtatute 27 Geo. 3. c. 26. for a neglect of Hil 
duty, it is neceſſary to aver that he is the tarmer appointed g 


under and by virtue of that act. Alleging that he is the col- 


lector of the rates and duties recited in that act is not ſufficient. 


This was an action upon the caſe. The firſt count of the 
declaration ſtated that the plaintiff was licenſed to let to 
hire horſes for the purpoſe of travelling poſt, &c. and lived in 
St. Marys Lambeth, Surrey; that the defendant + was a col- 
lector of the rates and duties recited in a certain act of par- 
liament made and paſſed in the 27th year of his preſent ma- 
jeſty, entitled an act, &c. [27 Geo. 3. c. 26.] that is to ſay a 
collector of the ſaid rates and duties in and for the county of 
Surrey, and as ſuch collector of the ſaid rates and duties it 
was his butineſs and duty to furniſh and ſupply the plaintiff 
from time to time, &c.“ with notes or certificates, having 
the words © hired for two or more days,“ engraven or print- 
ed thereon, &c. ; that the plaintiff had oceaſion for ſome, and 
that the defendant refuſed to ſupply him with them; whereb 

many perſons were prevented hiring horſes of the plaintiff, 


&c. The ſecond count was for refuſing to paſs the plain- 


tiff's ſtamp office weekly accounts as a perſon licenſed ; and 
it ſet forth that the defendant, fo being a collector of the ſaid 
duties, but diſregarding the duties of his office, © under co- 
lour of his office,” on, &c. wilfully and injuriouſly refuſed to 
paſs the plaintiff's accounts, &c. unleſs the plaintiff would 
pay to him as ſuch collector, 1s. gd. for every horſe let to 
hire by the plaintiff with notes or certificates; “ by means 
whereof the plaintiff was obliged to pay him as ſuch collector 
of the ſaid duties divers ſums, amounting in the whole to 101.“ 
The third count was for exaCting © under colour of his 
office” 15s. 9d. for every horſe let to hire by the plaintiff 
with ſuch notes, &c. The fourth count ſtated that the 
plaintiff, being ſo licenſed, &c. had agreed to let to hire a 
certain horſe and chaiſe on a yearly job to A. B. &c. and 
that the defendant, fo being a collector, &c diſregarding the 
duties of his office, refuſed to paſs the plaintift's ſtamp office 
weekly accounts, unleſs the plaintiff would pay him, as ſuch 
collector, divers ſums of money amounting in the whole to 
20l.; and that the plaintiff was obliged to pay him that ſum. 
The fifth count ſtated that the plaintiff, being fo licenſed, 
&c. had agreed to let to hire a certain other horſe and chaiſe, 
& c. yet that the defendant ſo being ſuch collector, &c. ex- 
acted and took of the plaintiff under colour of his office di- 
vers ſums of money amounting to 20/. for and in reſpect - 

tne 
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came the other act, 27 Geo. 3. empowering the commiſſioners 


Poſt-Horſeg. 
the laſt horſe and chaiſe, &c. A verdict having been given 


for the plaintiff, the defendant moved to arreſt the judgment 


on three grounds; 18T (which applies to the whole decla- 
ration), That it was not alleged with ſufficient certainty that 
the defendant was appointed collector of the duties under 
and by virtue of the ſtat. 27 Geo. 3. c. 26.; and conſequently 
that it did not appear that it was his duty to do any of the 


acts, the omiſhon to perform which was charged as the 


foundation of the action; 2DLY (applying to the 2d and 
4th counts), That even if the defendant were collector under 
the 27 Geo. 3. c. 26. it was not his duty to paſs the weekly 
accounts; J3DLY (applying to the 2d, 4th, and 5th counts), 
That the charge was too general, in ſtating that the defen i- 
ant under colour of his office took from the plaintiff divers ſuns 


of money amounting to ſo much, without ſpecifying the ſums. 


AFTER ARGUMENT, THE CouRT were ſatisfied that the 
firſt objection was fatal without diſcuſſing the other points. 
Lord Kenyon, Ch. J. When the ftat. 25 Geo. 3. was 
paſſed, it does not appear that the Legiſlature had it in view 
to farm theſe duties, but the collection of them was to be 
under the management of the commiſſioners of the © ſtamps, 
under whom certain officers were to be appointed. Then 


of the treaſury or the commiſſioners of the ſtamps to let the 
duties to farm to any perſons willing to take them: but if 
they could not agree as to the terms on which the duties were 
to be let, then the collection of the duties was to go on as 
under the former act, and the ſame ofhcers were to be con- 
tinued. When thoſe duties are farmed under the laſt act, 
the perſon contracting for them is compoſed of two charac- 
ters, the farmer and collector; and on that joint character 
certain obligations, which before belonged to the commiſ- 
fioners of the ſtamps, are thrown. But in an action which 
is brought againſt ſuch a perſon for not performing his duty, 
it is not ſufficient to ſhew that he was a collector of the duties 
in fact; the plaintiff ſhould aver ſpecifically that the defend- 
ant is that perſon, appointed under and by virtue of the act 


of parliament of the 27 Geo. 3., on whom the duty is thrown. 


Whereas here it is only alleged that the defendant is a col- 


lector of the rates and duties recited in a certain act, &c. 


And notwithſtanding this objection ariſes after verdict, it 
muſt equally prevail; it is not cured by the verdict. The 


rule is that a title defectively ſet out may be cured by ver- 


dict, but that a defect of title cannot be ſupplied ; and here 


the plaintiff has failed in ſetting out a title. Rule abſolute, 


North ut tam wv. 
Smart, Tr. Ter. 

37 Geo. 3. C. B. 
1 Pal. et Boy. 51. 


In compounding a penal action on the poſt-horſe act 
(which gives coſts to the proſecutor), the proſecutor was al- 
lowed to receive the deficient duties (not amounting to 405.) 
and full coſts of ſuit, though together excceding the 40s. paid 

| | to 
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to the Crown. A qui bam action having been brought on the 
20 (eo. 3. c. 51. for ſending in falſe accounts to the farmers 
of the duties on poſt-horſes; it was moved for leave to com- 
pound on payment of 49s. to the Crown, and ſuch duties as 
were deficient in conſequence. of the fraud (which did not 
amount to 40s.) together with the coſts of the action to the 
proſecutor. And, the Court gave leave to compound, and 
ſaid that as the act was made for the benefit of the farmers of 
the poſt-horſe duties, it was not unreaſonable that they ſhould 
make the compoſition on their own terms. Belides, with re- 
ſpect to coſts, this was not like other popular actions. 
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HE ſtat. ꝙ An. c. 10. ſ. 40, which inflicts a penalty of Martin v. Ford, 


20/. on perions who willingly open, or detain, letters, 
after they have been delivered at the polt-office, only extends 
to perſons in the employment of the poſt-office. This was 
an action of debt to recover a penalty of 2c/. for not deliver- 
ing a letter, directed to the plaintii}, under the ſtat. 9 An. c. 
10. ſ. 40.; which enacts that, no perſon or perſons ſhall 
willingly or knowingly open, detain, or delay, any letter after 
the ſame is delivered into the general or other poſt-oſſice, 
or into the hands of any perſon or perſons employed for tae 
receiving or Carrying poſt letters, and before delivery to the 
perſons, to whom they are directed, or for their uſe,“ under a 
penalty of 20/.; © and that the perſon or perſons ſo offending 
ſhall, over and above ſuch penalty, for ever incapable of 
having, exerciſing, or enjoying, any office, truſt, or e:nploy- 


SY 


ment, in or relating to the poſt-oſſice, or any branch there- 
of.” At the trial the following ſpecial caſe was referved in 
ſubſtance as follows, the plaintiff and defendant both reſide at 
Beckington, a ſmall village three miles from Frocine in Somer- 
ſetſhire, which is the neareſt poſt town. There is no poſt- 
maſter at Beckington ; nor is it a poſt town or ſtage, nor a 
place where any poſt mark is put on letters. The poſt 


Hil. Ter. 
33 Geo. 3. B. R. 


5 Ter, Rep. 101. 


maſter of Froome went to Beckington, and there agreed with 


the defendant, in the preſence of ſome inhabitants of Becking- 
yon, that the letters for the inhabitants of Beckingron ſhould 
be left at the defendant's houſe for him to deliver them to 
the inhabitants; the defendant's ſervant being to be paid 
one halfpenny per letter for delivery, and the poſt boy, 
leaving the letter at the defendant's houte, the other halt- 
penny. The letters for the inhabitants of Becbingtan have for 
four or five years laſt been thus brought to Beckington, and 
delivered by the defendant's ſervant. And either the inhabi- 


tants of Beckington, or the poſt maſter at #roe, can put ” 
en 
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end to this mode of conveyance and delivery at their pleaſure. 
The letter in queſtion was on the 11th of May, 1792, brought 
to the defendant's houſe; the poſtage was 5d. and 1d. for 
the delivery. The defendant's boy in his way to the plain- 
tiff's houſe met the plaintiff *'s wife, and offered her the 
letter ; ſhe took it in her hand, and aſked what was to be 
paid; he ſaid 6d. which ſhe tendered to him: he ſaid there 
was 6d. due before for a former letter, and that he was not 
to part with the letter unleſs that was alfo paid : this ſhe re- 


fuſed to pay; and returned the letter to the boy, who carried. 


it back to the defendant, The plaintiff on the ſame day 
went to the defendant*s houſe, tendered 6d. and demanded the 
letter; the defendant refuſed it, unleſs he paid alſo the 6d, 
which the defendant alleged to be due for a former letter; 
this the plaintiff refuſed to pay, alleging that nothing was 
due. The defendant upon this detained the letter. Prk 
CuRiam: The act itfelf profeſſes to be an act for the eſta- 
bliſhment of the poſt-othice; and there are words at the end of 
the clauſe, creating the forfeiture, which ſhew that the legiſ- 
lature intended to reſtrain the operation of the genera) words 
« no perſon, or perſons,” to thoſe employed by the poſt- 
office: for it proceeds to enact that “ over and above ſuch 
penalty as aforeſaid, every ſuch perſon or perſons ſo offending 
as aforeſaid ſhall be for ever incapable of having, uſing, exer- 
ciſing, or enjoying any office, truſt, or employment, in or re- 
lating to the poſt- office, or any branch thereof.“ But the 
defendant had no employment under the poſt-office ; he was 
merely a ſpecial meſſenger employed by the inhabitants of 


\- Beckington for their convenience. The plaintiff's argument 


The King 7. 


Shaw, Mic. Ter. 
12 Ges. 3. 
2 Nucl. Rep.n3g. 


would extend the clauſe to all private gentlemen's ſervants, 
who were ſent to the poſt-office for their maſter's letters. 
But, conſidering the general purview of the act, and the 
particular expreſſions in the clauſe on which this action is 
brought, the penalty can only attach on thoſe perſons em- 
ployed by the poſt- office, who, in violation of their public 
duty, wilfully detain letters. Pgfea to the defendant. f 

A priſoner acquitted on a charge of felony committed i as a 
ſorter and charger of letters, cannot be convicted on another 


count charging him generally as a perſon employed in tbe 


poſi-office, under the ſtatute 7 Geo. 3. The priſoner was 
tried, at the Old Bailey ſeſſions, May, 1771, on the ſtatute y 
Geo. 3. „ For that, being a clerk employed in ſorting and 
« charging letters in the poſi-office ; he did feloniouſly ſecrete, 
% embezzle, and deſtroy, a certain letter, containing a bank 
« note of 20/. 2. That, being a perſon employed in the buſineſs 
« relating to the general pofl-office ; he did feloniouſly ſecrete, 
« &c. 3. That, being a clerk employed in ſorting aud charg- 
« ing letters in the p9/t-office ; he feloniouſly did ſteal and 
« take, out of a letter, a bank note of 20l. 4. That, being 
Een | | « a perſen 
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« perſon employed in the buſineſs relating to the general poſti- 
« 2 he did feloniouſſy ah: &c.“ It bd in ee 
that the priſoner was only a ſorter, and not a charger, of let- 
ters: whereupon the recorder, who tried him, directed the 
jury (the proof of the fact being very plain) to convict him, 
which they did, on the ſecond and fourth counts only, And it 
being the nmoved in arreſt of judgment, that, as he had been ac- 
quitted on the counts which charged him as a ſorter and charger, 
and did not appear to be a perſon employed, by the poſt-office, 
in any other buſineſs but that of ſorting, which is one of the 
employments particularly ſpecified in ſtatute 7 Geo. 3. which 
ſays, that if any perſon employed in receiving, ſtamping, 
« ſorting, de &c. or in any other buſineſs relating to the 
« poſt- office, ſnhall, &c.“ he could not be convicted on the 
third and fourth counts. This being adjourned to Serjeant's- 
Inn, was this term argued before eleven of the judges, wio 
unanimouſly agreed, that judgment ſhould be arreſted for the 
cauſe above alleged ; but inclined to think the jury might have 
convicted the priſoner on the firſt and third counts, by a ſpe- 
cial finding that he was a ſorter only. _ 
The ftatute 9 nn. c. 10..which erected the penny poſt. Jones v. Walker, 

office, confines the limits of its delivery to © the cities of |" BR. 
London and Weſtminſter, the borough of Southwark, and Crook. PRs : 
& the parts adjacent.” In proceſs of time, the inhabitants of 
towns and villages within the compaſs of ten miles of London 
not per ſins reſident in the contiguous ſtreets and buildings ), 
wiſhing to partake of the benefit of this mode of conveyance, 
made application to the penny poſt-office, requeſting it might 
be extended to them; and, as an inducement to the poſt-office 
to comply wid their requeſt, offered to pay an additional 
penny a letter, towards defraying the expence of horſe-hire, 
neceſſary on account of the diſtance. The poſt- office indulged 
them in it. After this it became a doubt, whether the receipt 
of this additional penny, for letters thus carried and delivered 
in the country, could be authorized, conſiſtent with the ge- 
neral proviſions contained in the ſtat. 9 Ann. c. 10: and, there- 
fore, the ſtat. 4 Geo. 2. c. 33. was paſſed, making it lawful to 
take an additional penny for the delivery of any letter, to any 
perſon out of the cities of London and Weſtminſter, the bo- 
rough of Southwark, and the « ny ſuburbs thereof. In 
this caſe, the plaintiff, who relided in Old- ſtreet, in the county 
of Middleſex (which ftreet, before the ſtat. ꝙ Hun. was ad- 
Joined to London by contiguous buildings, but 15 out of the 
&verties of the city of London), having been charged an extra 
penny upon the delivery of a letter, brought a ſpecial action 
on the caſe, for money had and received; and, on a caſe re- 
ſerved on the trial, it became a queſtion, what is meant by 
« ſyburbs.” — Lord MANSFTIELD, Ch. J. This is a queſtion 


of conſtruction upon the act of parliament, At the trial it 
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was contended, by the counſel for the penny poſt-office, that 
ſuburbs mean liberties, and have relation to the franchiſes of 
the city. It was roundly afterted by both parties, that the 
uſage and practice was with them. Serjeant alter, for the 
defendant, inſiſted, that the additional penny had always been 
paid by the inhabitants of Old-ſtreet. Mr. Dunning, for the 
plaintiff, that it had not: but no evidence to the fact was pro- 
duced; the witneſſes on both ſides being out of the way. I 
thought, and it was acquieſced in, and agreed on all hands, 
that it being clear and certain, that Old-ſtreet was connected 
to Londen by a ſtreet of contiguous building before the ſtat. g 
Ann. c, 10, the uſage could be of no avail in explaining the 
ſtatute. If the uſage had been, that a /ngle penny only had 
been taken in one part of the ſtreet, and the additional penny 
in another, it might have been material to ſhew, that the one 
part was anciently contiguous to London, and the other origi- 
nally in the country. The queſtion then, is a mere queition 
of conſtruction, whether the word “ ſuburbs,” in the act, 
means the liberties of the city, or contiguous buildings. In 
all dictionaries, “ ſuburbs”? are defined to be, © buildings ad- 


« joining to a great city, without the walls. I thought, at 


the trial, and think now, there is not a colour for ſaying that 
ſuburbs mean liberties. Liberties are a' corporate denomina- 
tion: ſuburbs, a natural denomination. In Fellows v. Feacech, 


which was the caſe of the Hampſtead waterworks, the Court 


were of opinion, that ſuburbs did not mean liberties: and to 
prove the place in queſtion there, a contiguous building, evi- 
dence was given of there being ancient pipes, &c. — Whether 
the place in queſtion was or was not a contiguous building at 
the time of the act, is, as has been ſaid, a matter of fact: but 
when once it is proved to have been a contiguous building, 
it is a queſtion of conſtruction upon the act, The franchiſes 
of the city can have nothing to do with the additional trouble 
of the penny poſt- man: whether a houſe ſtood on this ſide or 
that ſide of Jemple-bar, within or without the liberty of the 
City, could make no difference to him. The only matter for 
his conſideration was, whether it ſtood amongſt other houſes 
contiguous to the city, or without it, fo as to occafion his tak- 
ing a horſe, the original conſideration for allowing the addi- 
tional penny.—A/or, J. The ule is not material in this caſe. 
I think, that upon the words of the ſtat. g Ann. c. 10. which 
ſays, © parts adjacent.“ it is clear, that the inhabitants of Old- 
ſtreet would be entitled to have the letters delivered for one 
penny only. The confuſion that has ariſen, was introduced 
by the latter ſtatute, the 4 Geo. 2. c. 33. changing the words, 
and uſing “ ſuburbs” inſtead of “ parts adjacent.” It alſo 
departs from the diſtance mentioned in the ſtat. ꝙ Ann. c. 10. 
of © ten miles from the general letter office in London,” and 
favs, “ within the compaſs of ten miles round the city of 2 
| | | | don, 
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« don,” which ſeems to me, to include ten miles beyond the 
city, and the places adjacent, where the o/d penny was taken. 
I think, that before the ſtat. ꝙ Anne one penny only could have 
been taken in Old-ſtreet ; and, therefore, that the poſt-office 
cannot take an additional penny now. Willies and Aſphurſt, 
Juſtices, agreed. Poſtea to the plaintiff, 
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HORSE connot be diſtrained, damage fraſant, and led Storey v. Robin 


to pound, if there be a rider upon him, notwithſtanding 


the authority in Gilbert's Law of Diſtreſs, p. 43, is to the 85 


3. B. R. 


contrary.— This was decided in an action of treſpaſs for an é Ter. Rep. 138. 


aſſault and falſe impriſonment, and for ſeizing and leading away 
the plaintiff's horſe, upon which he was riding. To which 
the defendant had pleaded, that as to the ſeizing and taking 
of the horſe, they deſtrained him damage feaſant, in the defend- 
ant Robinſon's ground, and impounded him; to which plea 
there was a demurrer. PER CuRIAaM: This diſtreſs cannot 
be ſupported : if it were permitted to a party to diſtrain a horſe 
while any perſon is riding him, it would perpetually lead to a 
breach of the peace. | | 


Power. 


How raiſed.] A POWER of the jointreſs to make leaſes, not Roe, ex dimiſf 


being expreſſed, cannot be implied under a Puk 
rey . . Grantham 
Lands had been ſettled by a private Mic. . 


private act of parliament. 


e of Bolton, 


alt of parliament in 27 H. 8. upon the anceſtors of the pre- 2 Geo. 3. BR. 
ſent Duke of Bolton, with a clauſe to reſtrain alienations, ex- 3 Burt. 12 59. 


cept for the jointures of wives for term of life, Sc. On a long 
ſpecial verdict, and argument upon it, at the bar, the queſtion 
was no more than“ Whether the Ducheſs of Bolton could 
« leaſe the lands ſettled. upon her for life, under the power 
« given by the exception in the ſaid act, for three lives, or 


« years determinable upon three lives; that being the uſual 


manner of leaſing in the country where thoſe lands lay, and 
« the uſual manner in which they had been leaſed.” THe 
CourT was clear “that ſuch power not having been given 
« to jointreſſes, by the ſaid act of parliameat, could not be 


e implied.” 


Hoi it ſball be executed. } Power exceeded. — This was a nar v 12 
8 381 7 : et al. Mic. ler. 
caſe out of Chancery, for the opinion of this Court, {tating, 26 Geo BR 


in ſubſtance, as follows: That Francis Freeman died inteſtate Coop, 651, 
before the year 1758, leaving two daughters, his only children 


and coheirs at law, viz. Frances, afterwards the wife of Shute 


Adams, and Catherine, the wife of Sir One/iphorus 2 _ 
| | eiſe 
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ſeiſed in fee of the eſtate in queſtion, and of other real eſtates. 6 


1758, November 3.—By indenture between the ſaid Sir One- n 
fiphorus Paul and Catherine his wife, and Shute Adams and o1 
. Frances his wife, of the one part, and Joſeph Bliſſet and John a 
Taylor ot the other part, the ſaid Sir Oneſiphorus Paul and p 
5 Shute Adams did covenant, that they and their ſaid wives vi 
ſhould levy three or more fines (and which were accordingly te 
| levied) of all the faid eſtates, to the following uſes (that is to th 
ſay) : & As to one undivided moiety to the uſe of ſuch perſon hi 
or perſons, for ſuch eftate or eſtates, and to ſuch uſes as the ſu 
ſaid Sir Onueſiphorus Paul and Catherine his wife ſhould, by hi 
any deed or writing, jointly limit or appoint; and, in default of ab 
appointment, to particular uſes therein mentioned. And as to th 
the other half part, to the uſe of ſuch perſon or perſons, for to 
ſuch eſtate or eſtates, as the ſaid Shute Adams and Frances his vi 
wife, by any deed or writing to be by them jointly executed to 
in the preſence of two witneſſes, ſhould from time to time di- 
rect and appoint; and for want of ſuch direction and appoint- 6: 
ment, to the uſe of the ſaid Shute Adams for life, remainder pa 
to ſaid Frances for life, remainder to Foſeph Bliſſet and John re 
Taylor and their heirs, for the life of the ſurvivor of Shute 85 
Adams and Frances his wife, in tru/? to preſerve contingent an 
remainders; remainder, to the uſe of ſuch child or children, * 
by the ſaid Shute Adams, on the body of the ſaid Frances, be- to! 
gotten or to be begotten, and for ſuch eſtate or eſtates as they for 
ſhould jointly, or as the ſurvivor, in caſe of no joint appoint- * 
ment, ſhould, by deed or writing, or as the ſurvivor ſhould by F, 
will, atteſted by three witneſſes, limit, direct, or appoint, give dis 
or deviſe the ſame; and for want of ſuch direction or appoint- * 
ment, gift or deviſe, to the uſe of the firſt, and every other he 
ſon of the ſaid Shute Adams and Frances his wife, ſeverally FR? 
and ſucceſſively in tail; remainder, to all the daughters of the 7 
faid Shute Adams and Frances his wife in tail, as tenants in "If 
common. Remainder, to ſuch perſon or perſons as the ſaid * 
Frances Adams, whether covert or ſole, by any deed or deeds, fs 
ſhould releaſe, direct, or appoint; and in default of ſuch ap- ſh: 
pointment, to the right heirs of the ſaid Frances. | | N. 
1758, November 29th. By deed, poll, under the hands and vid 
ſeals of Shute Adams and Frances his wife, attefted by two af 
witneſſes, reciting the ſaid firſtmentioned power of appoint- by 
ment in the deed of the 3d of November, 1758, the ſaid SHute FN 
Adams and Frances his wife, did direct and appoint the ſaid or 
undivided moiety of the faid eſtates and premiſes, to the ute 
of the ſaid Shute Adams for life, remainder to Frances, his wife, Pa 
for life; remainder to Jeſeph Bliſet and John Taylor, and 7 
their heirs, to ſupport contingent remainders; remainder to the oth 
uſe of ſuch child or children of the faid Shute Adams, on the = 
| body of the ſaid Frances, begotten or to be begotten, and for An 


ſuch eſtate or eſtates as they thould jointly, by deed or writ- pa 
i | . Ing; I 
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ing, atteſted by two witneſſes, or as the ſurvivor, in caſe of 
no joint appointment, ſhould, by deed atteſted by two witneſſes, 
or will atteſted by three witneſſes, grant, releaſe, limit, or 
appoint, give or deviſe the ſame : and in default of ſuch ap- 
pointment, to all ſuch children living at the death of the ſur- 
vivor of ſaid Shute Adams and Frances his wife, equally as 
tenants in common in tail with croſs remainders amongſt 
them; remainder, to the uſe of ſaid Shute Adams and Frances 
his wife, and the ſurvivor, and the heirs and aſſigns of the 
ſurvivor for ever—with a power in Shute Adams and Frances 
his wife, jointly by deed with two witneſſes, to revoke the 
above uſes, and to limit any other. uſes by dzed, executed in 
the preſence of two witnelles, And a power in the ſurvivor 
to join in a partition of the premiſes, or to ſel] the ſaid undi- 
vided moiety, inveſting the money in other lands, to be ſettled 
to the ſame uſes. | 

1764, September 24th.—Þy articles of agreement, between 
dir Oneſiphorus Paul and dame Catherine his wife, of the firſt 
part, and Shute Adams and Frances his wife, of the other part. 
reciting as therein it was recited, it was agreed, and the ſaid 
Sir Oneſiphorus Paul and Catherine his wife, Shute Adams 
and Frances his wife, did thereby ſeverally and reſpectively 
limit, order, dicect, and appoint, that all the premiſes in Clit- 
ton and Weſtbury- upon-Trym, ſhould be, and remain to, and 
for ſuch and the like uſes, truſts, intents, and purpoſes as were 
mentioned with reſpe& to them, the ſaid Shute Alams and 
Frances his wife, concerning their, or the ſaid Frances's, un- 
divided moiety of the whole of Mr. Freeman's eſtate, by the 
ſaid indenture, dated the third day of November, 1758, made 
between the ſaid Sir One/iphorus Paul and his wife, and the 
ſaid Shute Adams and his Wife, of the one part, and the ſaid 
Joſeph . and John Taylor of the other part. And it was 
alſo agreed, that the other eſtates ſhould be limited, &c. to the 
ſame uſes as were mentioned with reſpect to the ſaid Sir One- 
ſirhorus Paul and dame Catherine his wife, concerning their 
ſhare of the ſaid eſtates, by the ſaid deed. dated the 2d day of 
November, 1758. And that a proper deed or deeds, for di- 
viding and allotting the ſaid eſtates, agreeable to the intention 
of the ſaid parties, ſhould be forthwith prepared and executed 
by the ſaid parties: neither of the decds of 3d of November 
and 29th of November, 1758, was recited in theſe articles, 
or mentioned therein otherwiſe than as aforeſaid. 

1761, October 20th. By indenture between Sir Oneſiphoras 
Paul and dame Catherine his wife, and Shute Adams, elq. and 
Frances his wife, of the one part, and Fe/eph Buffet of the 
other part, reciting the indenture of the 3d of November, 


1758 (but not the indenture of the 29th of November, 1758). 


And alſo reciting the ſaid diviſion of the premiſes 3 Oneſiphorus 
Paul and dame Catherine, in conſideration of five —_— 
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paid by the ſaid Shute Adams and wife, and of five ſhillings 


aid by Joſeph Bliſſet, by virtue of all powers in the ſaid in- 
e 2 ia 2d of ee 1758, and of all other powers, 
did, by conſent, direction, and appointment of the ſaid SHu⁰ 
Adams and wife, limit, direct, and appoint unto the ſaid 70% 
Bli get, his heirs and aſſigns, „all the undivided moiety of 
them, the ſaid Oneſiphorus Paul and dame Catherine his wife, 
of and in the eſtate at Clifton and W eſtbury-upon-Trym, c 
hold unto the ſaid Feſeph Bliſſet, his heirs and aſſigns, for ever, 


to the ſcveral uſes following, viz. to the uſe of ſuch perſon or 


perſons, and for ſuch eſtate or eſtates, as the ſaid Shute Adams 
and Frances his wife ſhould, by any deed or writing, from time 
to time, rcleaſe or appoint; and in default of fuch joint ap- 
pointment, which was the cafe, to the uſe of the ſaid Su 
Adams, for his life. Remainder to Frances his wife, for her 
life. Remainder to Joſeph Blifſet and his heirs, to preſerve 
contingent remainders. Remainder to the uſe of ſuch child 
or children of the ſaid Shute Adams, begotten or to be begot- 
ten, on the body of the ſaid Frances his wife, and for ſuch 
eſtate or eſtates as they, by deed or writing, under both their 


hand and ſeals, or as the ſurvivor of them, in caſe of no joint 


appointment, by deed or writing, under the hand and feal of 
ſuch ſurvivor, atteſted by two witneſſes, or as ſuch ſurvivor 
by will ſhould limit or appoint; and if no appointment, then 
to their firſt and other ſons in tail. Remainder to the daugh- 
ters, as tenants in common in tail, with croſs remainders. 
Remainder to the uſe of ſuch' perſons as. the ſaid Frances, 
whether covert or ſole, ſhould appoint. Remainder to the 
right heirs of the faid Frances Adams. Soon after this, Shute 
Adams died, leaving three children, and no more, by the ſaid 
Frances his wife; namely, Francis their only ſon, and Mary 
Shute Adams, and Catherine Adams. 

4th July, 1767.—By indenture of three parts, between the 
ſaid Frances Adams, the widow of the faid Shute Adams, of 
the firſt part, Joſeph Bliſſet of the ſecond part, and the ſaid 
Frances Adams, Mary Shute Adams, and Catherine Adams, ef 
the third part, and duly executed by the faid Frances, in the 
preſence of, and atteſted by, two witneſſes; reciting the deed 
of the third of November, 1758; and the indenture dated 


20th of October, 1764; and alto, that by the ſaid deed poll, 


dated 29th of November, 1758, the premiſes there ſtood li- 
mited, &c.; and that Shute Adams was dead, and that no other 
appointment had been executed : the faid Frances Adams, in 
purſuance of the power to her reſerved by the ſaid ſeveral re- 
cited indentures and deed poll, and of all other powers, did 
grant, limit, direct, and appoint the faid two ſeveral moictics, 
or half parts of the faid eſtates at Clifton and Weſtbury-upon- 
Trym, to the uſe of the faid Mary Shute Adams and Catherine 
Adams, the daughters, for 500 years, to commence from 5 
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death of the ſaid Francis Adams, ſubject to the proviſo after 
mentioned. Remainder to the uſe of her ſon, the ſaid Francis 


Adams, his heirs and aſſigns for ever. Proviſo, if the fon 
ſhould pay the daughters 300 ach, or $0991. to the ſurvivor, 
the ſaid term to c aſe. With the + Nowing power ro ſerved to 
the ſaid Frances Ad is to revok. that appointment. Pro- 
vided. la'tly, and t faid Frances Adams doth hereby reſerve 
to herſelf full power and authority to revoke theſe preſents, and 
to limit all and ſingular the premiſes to, or between, the ſaid 
ch:1dren, or any or either of them, in ſuch manner, and for 
ſuch eſtate or eſtates, as ſhe ſhall think fit. 

25th October, 1771. — By indenture of three parts, between 
faid Frances Adams, widow, of the firſt part; John Freeman, 
junior. and the Reverend George FH ilkins, of the ſecond part; 
and faid Hary Shute Adams, and Catherine Adams, of the 3d 
part, and executed by the ſaid Frances Adams, in the preſ:nce 
of, and atteſted by, two witneſſes; —reciting the deeds of the 
za of November, 1758, 20th of October, 1764, deed poll of 
29th of November, 1758, and the indenture of 4th of July, 
1767. and the proviſo in the laſt deed to revoke, ſhe, the fail 
Frances Adams, in purſuance of the power reſerved to her by 
the ſaid recited indenture and deed poll, and all other authori- 
ties, did grant and appoint the premiſes, ſubject to her own 
eltate for Tits, and the proviſo after mentioned, as to one moi- 
ety, to the uſe of the ſaid Mary Shute Adams, her eldeft daugh- 
ter, for life. Remainder to their truſt-es and the heirs to pre- 
ſerve remainders. Remainder to the firſt and other ſons of 
the ſaid Mary Shute Adams, in tail male. Remainder to the 


daughters of the ſaid Mary Shute Adams, in tail general, as 


tenants in common, with croſs remainders. Remainder to the 
faid Catherine Adams, the youngeſt daughter, for her life. Re- 
mainder to the truſtees to preſerve remainders. Remainder 
to her ſons and daughters in the ſame manner. Remainder 
to the uſe of the right heirs of the ſaid Frances for ever. And 
as o the other moiety, to the uſe of the ſaid Catherine Adams 
for life. Remainder to truſtees to preſerve remainders. Re- 
mainder to her firſt and other ſons in tail. Remainder to her 
daughters in tail general, as tenants in common, with crols re- 
mainders, with remainder to the faid Mary Shute Adams, the 
eldeſt daughter for life; and afterwards, to her ſons and daugh- 
ters, in manner aforeſaid, with a laſt remainder to the right 
heirs of the ſaid Francis Adams, in the ſame manner as the 
firſt limited moiety. In this deed alſo. power was reſerved to 
Mrs. Adams, the mother, to revoke and appoint anew; but 
ſhe never executed ſuch power. 

In January, 1775, Mrs. Adams died inteſtate, leaving her 
faid three children ſurviving her. The ſon and one of the 
daughters have already attained the age of 21 years; and the 


youngeſt daughter is of age within a fe months. — The queſ- 
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tion was, Whether the plaintiff, Francis Adams, took any 
and what eſtate, in the premiſes in queſtion, under the ſeveral 
deeds and inſtruments, and deeds of appointment, or any of 
them ? | 
Tur Cour, after having heard counſel on both ſides, cer. 
tified as follows: We are of opinion, that the deed of the 29th 
of November, 1758, is revoked by the ſubſequent inſtruments 
of the 24th of September, and the 2cth of October, 1764. 
And we think, that the appointment made by Frances Adams 
the widow, who ſurvived her huſband, dated the 4th of July, 
1767, is revoked by the deed of the 25th of October, 1771, 
And as to the laſtmentioned deed, though we are of opinion 
that ſhe has thereby exceeded her power, which was confined 
to child or children, by limiting eſtates to her grand-ch1/dren, 
yet we think, that the ſame ought to prevail fo far as her 
power extended ; and that the limitation to her daughters for 
life is good: but, that the diſpoſition of the inheritance to their 
child or children is void. Therefore, we are of opinion, that 
as there is no appointment of the inheritance of the premiſes, 
that the fon Francis Adams took an eſtate tail therein, ſub- 
JeCt to the eſtates for life to his ſiſters, with remainders over, 
under the deeds of the 24th of September, and the 2oth of 
October, 1764; and which limitations ſeem agrecable to che 
intention of the parties when they executed the firſt deed of 
the 3d of November, 1758. | 
Robinſon v. , Every execution of a power mult have a reference to the 
„ ee et a. original inſtrument creating that power: and whoever claims 
28 Geo. 3. B. R. under the execution muſt make title under the power itlelt. 
2 Ter. Rep. 241, A caſe was ſent by the lord chancellor, for the opinion of this 
389, 781. court, in ſubſtance as follows ? By ſettlemeat on the marriage 
of James Dunn, the plaintiff's father, with Dorothy Wright, 
Robert Dunn, plaintiff's late grand-father, and ſaid James 
Dunn conveyed to truſtees, among other eſtates, an eſtate at 
Great Chilton, to hold, after the marriage, and after a limita- 
tion to the uſe of Fames Dunn for life, and other limitations 
not affecting the prefent queſtion, to the uſe of the truſtees, 
their heirs and affigns for ever, in truſt for ſuch child or child- 
ren of the body of the ſaid Fames Dunn on the body of the 
ſaid Derathy M rigbt to be begotten, and for ſuch eſtates and 
in ſuch proportions as the {aid James Dunn ſhould during his 
life by any deed in wricing, or laſt will under his hand and ſeal 
to be executed in the preſence of two or more credible wit- 
neſles, direct, limit, or appoint, and in default of ſuch appoint- 
- ment, or as the uſes, eſtates, and truſts to be appointed ſhould 
determine, in truſt for the ſon of ſaid James Dunn by the ſaid 
Dorothy, and the heirs of the body of ſuch firſt ſon, and for 
default of ſuch iſſue, in truſt for the ſecond and all other the 
ſous of faid James Dunn by ſaid Dorothy, and the heirs of the 


body of ſuch ſecond and other ſons ſucceſſively, and in ä 
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of ſuch iſſue, in truſt to raiſe portions for daughters, and ſub- 
ject thereto, in truſt for ſaid James Dunn, and the heirs of his 
body, and in default of ſuch iflue, in truſt for ſaid James Dunn 
in fee. The marriage took place, and the iſſue of that mar- 
riage were one fon, Fames, and four daughters, Margaret, 
Elizabeth, the plaintiff Ann, and Catherine. Margaret mar- 
ried the defendant JVright ; Elizabeth married Chriſtopher 
Robinſon, who is dead; Aun married the defendant Michael 
Hardcaſile ; and Catherine is unmarried. Robert Dunn, and 
Dorothy the wife of ſaid James Dunn the father, died in his life. 
The ſaid James Dunn the father, by his will dated gth June, 
1761, properly atteſted, deviſed the eſtate at Great Chilton 
and Dalton Piercy, charged with his debts, and two annuities, 
one of 12l. to his daughter Margaret, another of 3ol. to his 
daughter Catherine, and all other his real eſtates to the ſaid 
Robinſon, Wright, and Hardeaſile, to the uſe of James Dunn 


the ſon, for life, without impeachment of waſte, remainder to 


truſtees to ſupport contingent remainders, remainder to the 
firſt and other ſons of the ſaid James Dunn the ſon, in tail ge- 
neral, remainder to daughters, and the heirs of their bodies 
reſpeCtively, as tenants in common; and for default of ſuch 
iſſue, then as to all that part of his eſtate at Great Chilton 
which lies on the eaſt fide of the poſt road leading from Ruſhy 
Ford to Ferryhill, and all that farm at Dalton Piercy, called 
the Out Farm, to the uſe of the plaintiff in fee, and as to that 
part which lies on the weſt-ſide, and all that part of the farm 
at Dalton Piercy, called the Town Farm, to the uſe of Ann, 
in fee; but nevertheleſs with power to the ſaid Fames Dunn 
the ſon, to charge the ſaid eſtates with an annuity by way of 
jointure for any woman he ſhould marry, and to appoint any 
part of the ſaid eſtates to younger children, as a proviſton for 
them, or to charge the ſame for their portions, maintenance, 
and education; and alſo to grant leaſes under certain reſtric- 


tions. The teſtator gave the reſidue of his perſonal eſtate to 


lis fon James Dunn; and the ſaid Robinſon, Mright, and 
Hardcafile, were alſo appointed executors, in truſt for James 
Dunn the fon ; but the teſtator afterwards by a codicil revoked 
that part of the will, and made the ſaid James Dunn the fon. 
his ſole executor. Aun Hardcaſile died in the life-time of 


ames Dunn the father. James Dunn the father died on or - 


about the 3d of September, 1767; upon his death, James 
Dunn the ſon proved the will, entered upon the eſtates at 
Great Chilton, and in 1769 ſuffered a recovery of them to 
the uſe of himſelf in fee, and afterwards by will deviſed them 
to the defendant Fohn Hardeaſtle, fon of defendant Michael 


Hardeaſtle, in fee, charged with an annuity, and alſo ſubject 


to the annuities before mentioned. The faid Fames Dunn, 
the ſon, died 19th of April, 1779, leaving Margaret Wright, 


Eli n the plaintiffs, and the defendants John 
izabeth Robinſon, the p 3 : k Hora tl, 
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Hardcaſtle, and Catherine Dunn, his heirs at law. The faid 
John Hardcaſile, claiming under the will of ſaid James Dunn 
the ſon, entered upon the faid eſtate at Great Chilton. T he 
plaintiff claiming all that part of the eſtate at Great Chiiton 
under the fettlement in July, 1713, and under her father's 
will, in Michaelmas term, 1782, filed her bill againſt de- 
fendants, praying that 7% Har dcaſtle might deliver up to her 
the poſſeſſion of that part of the eitate at Great Chilton, de- 
viſed to her, and the title deeds, and account for rents 
ſince the death of James Dunn the fon; or if the appoint- 


ment of James Dunn the father ſhould be deemed void, 


then that an account of the value of the eſtate fo deviſed 
to her might be taken, and that ſhe might have a ſatis- 
faction out of the reſt of the real and perſonal eſtates of 
James Dunn the father, which came to James Dunn the fon, 
by virtue of the will of James Dunn the fatter. The quel- 
tion ſent for the opinion of the Court is, Whether the plain- 
tiff, Elizabeth Robinſon, took any, and what eſtate or intereſt 
under the ſaid indentures of leaſe and releaſe and ſettlement 
of the 13th and 14th of July, 1713, and the ſaid will of the 
ſaid James Dunn her father, in that part of the eſtate at Great 
Chilton, compriſed in the ſaid ſettlement, which lies on the 


This caſe was twice argued. And BuLLtR, J. upon the firſt 


argument obſerved : 1ſt. That if a ſubſequent limitation de- 


pended upon a prior eſtate, which was void, the ſubſequent 
one mult fall together with it. If indeed the ſubſequent li- 
mitation was not dependent upon the other, it might then take 


place notwithſtanding the firſt was bad. Then, as to the le- 


gality of the appointment of an eilate for life to James Dun 
the ſon, under the power reſerved in the ſettlement ; every 
execution of a power muſt be coupled with the power itſelf, ja 
that thoje who claim under the execution muſt derive their title 
from the power, Now ſuppoſe in the original ſettlement 
which contains ihe power, the eſtate had been limited in the 
ſame manner that it is in the will to James Dunn the ſon for 
life, it would have been void; for there was no ſuch perſon 
in eſſe at the time. Then can any eſtate or uſe which is li- 
mited by the execution, be good, which would have been void, 
, inſerted in the original power © In the caſe of the Duke of 
Marlborough againſt Lord Gedc/phin, in Canc. Tr. 33 Geb. 2. 
there was a clauſe inſerted in the will, that certain truſtees and 
their heirs, on the birth of each ſon of the tenants for lite, 
ſhould revoke the uſes limited in tail male, and limit the pre- 
miſes to them for life, with remainder to their ſons in tail 
male, Lord Northington there ſaid, © This is a clauſe fo new 
& as not to have acquired a name. It is a wonder _- . 
| Ou 
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ſhould be a queſtion in a court of equity, which is a juriſ- 
diction of reaſon, Whether, though the Duke of Marlbo- 
rough could not lock up his property in this manner himſelf, 
yet might he not deliver up the keys to another, and empower 
him to do it? that is to fay, in other words, non poteſt facere 
per ſe, Jed poteſt per alium; non per directum, ſed per obliguum. 
It theſe innovating modifications are to be allowed, as the 
law is a ſyſtem of wiſdom, it would allow it by direct limi- 
tation; but to ſay this cannot be done by direct limitation, 
and yet to ſay that the thing may be done by I know not 
what magic, would make it a ſyſtem of puerility and jar- 
gon.” AFTER THE SECOND ARGUMENT, BULLER, J. 
laid, that as it had not been unuſual of late years to ate the 
reaſons on which the Court certified to the chancellor, he 
ſhould deliver his opinion immediately in open court, as he 


had no doubt upon the queſtion. 


It is material to conlider what are the limitations in the 
ſettlement, and the words of the execution; becauſe it ſeems 
to me that there is a ground which has not been mentioned 
in the argument, which would render the execution void. 
After ſtating the power and the execution, he proceeded; 1 
take it to be a clear rule of law on the execution of a power, 
THAT THE EXECUTION MUST HAVE A REFERENCE TO 
THE POWER ITSELF: and that a perſon claiming under the 
execution, takes under the deed by which the power is created; 
and therefore that the uſes limited by the power muſt be 
ſuch as would have been good, if limited by the original deed. 
If that rule be law, it puts an end to the caſe. There are 
many authorities which ſeem to ef abliſn this rule, though 
none in which it is expreſsly laid down in terms. A diltinc=. 


tion has always been made in the court of chancery between 


articles of marriage, and deeds limiting the eſtate to preſent 
uſes, Where the whole reſts in convenant, the court of 
chancery will direct the execution as ſtrictly according to the 
intention as they can conſiſtently with the rules of law. It 
is impoſſible that the caſe of Cu/act and Cuſack (1) could 
have been determined on any other ground than that which 1 
have ſtated. That was a covenant in marriage articles, that 
lands ſhould be ſettled on the heirs-male of the marriage in 
ſuch manner as counſel ſhould adviſe. I here could be no 
doubt but that on ſuch a covenant, the court of chancery would 
have decreed a ſtrict execution of the power according to the 
intention : there was no execution of it, but the Houle of 
Lords decreed an eſtate- tail to the ſon, becauſe he not being 
in eſſe at the time, he could not have taken an eſtate for life. 
Next, the caſe of the Duke of Marlborough is deciuve. 


(1) Dom. Proc. 1714: 1 Bro. P. C. 470. 
| E 4 There, 
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There, though the ſame objeQion did not hold to the truſtees 


- themſelves for their life-eſtates, becauſe they were all in being, 


et as the object of the truſt was to correct the eftates-tail 

y means of the truſtees, and change them into life-eſtates as 
ſoon as the objects came in being, the whole was held void. 
In 2 , il, 3 37, there is an able opinion of Wilmot on this point, 
who ſaid that he had known a caſe where there had been only 
one child, that that child under ſuch a power as this had been 
made tenant for life, with a remainder in tail to its iſſue, but 
he much doubted whether it could be legally done; manifeſtly 
pointing out, that if a child to whom an eſtate is limited under 
a power, is not born at the time that the power is created, he 
can only take an eſtate of inheritance. The caſe of the duke 
of Devonſhire and Cavendiſh, Hil. 22 Geo. 3. (1) does not 


apply, for there, all the children were living when the power 
was created. And reaſoning on that point, it is neceſſary to 


conſider how far the court of Chancery go in caſes of mar- 


riage- articles. In Alexander and Alexander, 2 Lex. 644, the 


maſter of the rolls thought that if the power had been execut- 


ed by the mother on the advancement of the daughter in mar- 


riage, it might have been ſupported as an execution in ſtrict 


fettlement, which muſt have been on account of the conſi- 


deration and the mutual conſent of the mother and daughter ; 
and conſidering it as a gift of the money abſolutely from the 


mother to the daughter; and the ſettlement of that money by 


the daughter; but as ſhe had not purſued that line, it could not 


be good as an appointment by will, % 


(x) In this caſe the duke of Devonſhire, under a power to appoint to 
children, deviſed one moizty to his fon Lord Richard for life, remainder to 
truſtees to preſerve contingent remainders, remainder to his firſt and other 


| ſons in tail male, remainder to his fon Lord George, for life, remain- 


der to truſtees, Sc. remainder to his firſt and other ſons in tail male, re- 
mainder to his eldeſt {fon Lord W/Uam in fee; and as to the other 
moiety, to his ſon Lord George, in the ſame manner, and with the ſame 
limitations, as were before limited to Lord Richard, mutatis mutandis. 


The duke of Devonſhire left four children, Lord WW:l/tam the preſent 


duke, Dorothy ducheſs of Portland, Lord Richard, and Lord George.“ 


On the death of Lord Richard, without iſſue, an ejectment was brought 
by the duke of Devonſhire and the ducheſs of Portland for Lord K. 
c5ard's moiety ; the Court inclined to think that the appointment might 
poſſibly be good in its fulleſt extent under the particular circumſtances 
of that caſe : but they gave no deciſive opinion upon that point, it being 
a ſufficient anſwer to the claim of the leſſor of the plaintiff, that they 
were not entitled to recover immediately. Lord Mangfeld there ſaid, 
The next ground, and which is ſufficient to defeat the plaintiRt's claim, 
: is this: even if the ſubſequent limitations in the will to the firſt and 
« other, ſons in tail were void, yet as the appointment to Lord George 
« for life as to one moiety originally, and as to the other moiety after the 
«& death of Lord Richard, was good, he is now become entitled for life 
6 to this moiety alſo; and chat alone is a ſufficient. anſwer in this eject- 
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The ſecond ground on which the plaintiff's title has been 
reſted is, that if the immediate limitations in ſtrict ſettlement 
to the ſon are void, it ſhall accelerate the plaintiff's remainder 
in fee. But the caſe of Alexander and Alexander is decidedly 
againſt it; for the maſter of the rolls there ſaid, that though 
the children could not take, yet they fhould prevent the limi- 
tation over. When this caſe was directed to be ſent here, 
the lord chancellor very properly obſerved, that, to ſupport this 
argument, the teſtator muſt be conſidered as intending that if 
the firſt uſe was bad, the ſubſequent limitation ſhould take 
place, though this ſeemed an extraordinary attempt to attri- 
bute to him. It would be extraordinary indeed, for then it 
muſt be faid, that though the teſtator has expreſſed an inten- 
tion in his will to provide for his ſon and his iſſue, the grand- 
child ſhould be diſinherited: which muſt be the conſequence if 
the plaintiff's remainder ſhould be accelerated. The cafe of 
Adams and Adams, ante p. 783, does not apply here; for there 
the eſtate was limited to daughters in being ; and it is material 
to conſider how that eſtate was divided. It was divided into 
moieties, one moiety to one e ae for life, remajnder to her 
iſſue; the other moiety to the ſecond daughter, remainder to 


her iſſue, with croſs remainders. The Court there fay, that 


the diſpoſition of the inheritance to the children was void, but 
that the eſtates for life were good; that is, the eſtates for life 
to each of the ſiſters in their reſpective moieties, reddendo 
fingula fingulis. Here, if the remainder cannot be accelerat- 
ed, it becomes immaterial whether the appointment under the 
power be void or not. If void, the ſon took an eftate-tail 
under the ſettlement, barred the entail by the recovery, and 
deviſed to the defendant : if not void, he took an eſtate-tz il 
under the will, in order to give effect to the general intent of 
the teſtator. The queſtion whether or not the ſon took an 
eſtate-tail under the will, depends very much on the caſes of 
Chapman and Brown, ante, vol. III. p. 110, and Pitt and Fackſon, 
2 Brow. Cha. Cus. 5 1. The ground on which the maſter of 
the rolls ſeems evidently to have gone in this latter caſe are 
deciſive, although the expreſſion attributed to him in the re- 
port is not accurately taken, namely, that the whole appoint- 
ment to Mary Smith by the will was void, and yet that ſhe 
took an eſtate-tail under it. That determination muſt have 
been on this principle, that where there is a general and a 
particular intent, and the particular one cannot take effect, 
the words ſhall be ſo conſtrued as to give effect to the gene- 
ral intent. The doctrine of cy pres goes on that principle. 
The maſter of the rolls grounded his opinion on the caſe of 
Chapman and Brown, where the Court ſaid, that as the will 
could not operate ſo as to give an eſtate for life to the un- 
born ſon of Reginald, with an eſtate-tail to his iſſue, therefore 
that unborn ſoa ſhould take an eſtate-tail. There is another 


objection 


793 


— ENIY — 


20 . Power. 


objection here which perhaps may render the whole execu- 
tiou of the power void; for James Dunn the father has given 
the eſtate charged with the payment of his debts, which he 
had no authority to do. But I am clearly of opinion that 
James Dunn the ſon took an eſtate- tail, either under the ſet- 
tlement, or under the will. 
Robinſon 2. The certificate which was ultimately ſent to the lord chan- 
Hardcaſtle, cellor (1) was in the following terms: Having heard counſel on 
2 Ter. Reh. 781. ee e "ER 
the cafe referred to us, we are of opinion that the plaintiff 
Elizabeth Robinſon is not entitled to any eſtate or intereſt un- 
der the indentures of leaſe and releaſe, and ſ-r:lement of the 
13th and 14th July, 1713, or the will of mes Dunn her fa- 
ther, in that part of the eſtate at Great Chilton compriſed in 
the ſettlement, which lies on the eaſt fide of the poſt road 
leading from Ruſhy Ford to Ferry-hill. 
Touch, ex dimif, A power to make a life eſtate to the wife, may be exe- 
e nw cuted at different times. This was a caſe upon a ſpecial ver- 
Ei ler dict in ejectment as follows :--Chriftopher Moolſton being ſeiſed 
1 Geo. 3. BR. in fee on the 1ith of Auguſt i707, of the lands, &c. in the 
2 Bur, 1136, declaration deſcribed, in the parithes of Staverton, Broadhemp- 
Sec a1 ſton, and Weſtogell, in the county of Devon, and of other lands 
in Tor-Newton and Tor-Bryan, did, by will of that date, de- 
viſe to his wife Mary, Benjamin Abraham, and Fohn Pope, 
and their heirs, all his melluages &c. in thoſe pariſhes, to 
the following uſes. As to the lands in 'Tor-Bryan, to the uſe 
of the ſaid truſtees, for 40 years after his deceaſe : and as to 
the meſſuages, &c. in Staverton, Broadhempſton, and Weſto- 
gell, to the uſe of his eldeſt fon James, for life; remainder to 
truſtees, to preſerve contingent remainders; remainder to the 
firſt and every other ſon of James, in tail male; and in de- 
fault of ſuch iſſue, the like limitations to his (the teſtator's) 
ſon John, &c. ; remainder to the daughters of James, in tail; 
with like remainders to the daughters of hn, and the like 
to the teſtator's own daughters; remainder, as to Weſtogell, 
to the uſe of his own right heirs; and as to Staverton and 
Broadhempſton, to his couſin Woolflon in tail, with re- 
mainder to his own right heirs. And as to the lands, mei- 
ſuages, &c, in Tor-Newton and Tor-Bryan, ſubject to the 
term of 40 years, he limited them, firſt to his fon oh, and 
then to his ſon Fames, firſt for life, and then with limita- 
tions over (like to the preceding ones); with remainder to 
his own right heirs: and the truſt of the term was declared 
to be, to raiſe 1000l. out of the rents and profits of the 
premiſes in Tor-Bryan, for his daughter Elizabeth; payable, 
one motety at her marriage, and the reſidue within 3 months 
after; and, in the mean time, 3ol. a year for maintenance; 


(1) The certificate given in 2 Ter. Rep, 380, was inſerted prema- 
turely. | | 
| AX and 
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and then the term to ceaſe. THEN coMES THIS PROVISO, vis. 


„ PROVIDED ALWAYS, and it is my will, intent, and 


„meaning, That the ſaid James II ool/ton and John M. colftohy 


« ſeverally and reſpectively, when they, or either of them, 
„ ſhall have an eſtate in poſſeſſion, to his or their reſpective 
proper uſe or uſes, of and in the aforeſaid meſſuages, lands, 
« tenements. and hereditaments, for his or their lite or lives, 
« by virtue of the ſeveral limitations herein before mentioned, 
« ſhall have full power, liberty, and authority, FROM TIME 
« TO TIME, during bis or their reſpective life or lives, by 
« deed OR DEEDS, writing OR WRITINGS, to be by him or 
them reſpectively ſubſcribed and ſealed in the preſ-nce of 


two or more credible witneſſes, To AssIGN, LIMIT, GR 
<« APPOINT, to, or to the uſe of, or in truſt, for any wo- 


« MAN OR WOMEN THAT SHALL BE HIS OR THEIR RF- 
„ SPECTIVE WIFE or WIVES, for and during the natural life 
« and lives of ſuch woman or women, for, or in the name, or 
in lieu, of their jointure or jointures, ALL, OR ANY PART 
« of the ſeveral meſſuages, lands, tenements, and heredita- 
« ments, to him or them the ſaid James II oolſton and Fohn 
« oolſton herein before reſpectively limited as aforeſaid.” 
The teſtator died on the 12th of Auguſt, 1707.— James en- 
tered into his part, under the deviſe; and Fob» alſo, into his 
part.— John died ſciſed, leaving only one ſon, named alſo 
ahn, who is the leſſor of the plaintiff.— James, being fo 
ſeiſed, took to wife the defendant, then Elizabeth Bogan; and, 
previous to the marriage, by indenture dated 31ſt May, 1712, 
duly executed, between the ſaid James i oolſton of the firſt 
part, William Bogan of Gatcomb in the ſaid county, Eſq. 
and Jahn Legaſſic, clerk, of the ſecond part, and the ſaid 
Elizabeth Bogan (ſiſter to the ſaid William Bogan) of the 
third part (reciting the ſaid will as to the deviſe to James, 
and the proviſo), in conſideration of the intended marriage, 
and in part performance of certain articles of agreement (of 
the day before) between the ſaid parties, James I golſlon, 
having by virtue of his father's will an eſtate in poſſeſſion to 
his own proper ule for his life in the ſeveral meſſuages, &c. 
io deviſed, doth, according to the power to him given, and 
by virtue thereof, and of all and every other power and 
powers and authorities which to him doth or may belong, 
aſſign, limit, and appoint, to the ſaid William Bogan and Fohn 
Legaſſic, and the ſurvivor of them and his heirs, all that ca- 
pital meſſuage, &c. and all other meſſuages, lands, &c. in Sta- 
verton, and his meſſuages and all other his lands in Weſto- 
gell, and the reverſion and reverſions, &c.: to hold. as to the 
lands in Staverton, to the truſtees, to the uſe of Elizabeth 
Bogan for life, for, and in the name, and in lieu, of her join- 
ture (to commence from and after the marriage and the death 
of James); and as to the other premiſes in Weſtogell, to 


herſelf, 


the uſe of the ſaid Elizabeth Bogan during the joint-lives of 
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herſelf, and of Prudence Moolſian, widow of the teſtator's 
eldeſt brother, for, and in the name, and in lieu, of her join- 


ture (to commence from and after the marriage and the death 
of James). In this indenture is contained a proviſo, That if 


the ſaid Elisabeth Bogan do not, within 3 months after requeſt 


made, at the coſts of ſuch perſon as ſhall then be tenant of 
the frechold, or be ſeiſed of all or any part of the meſſuages, 
lands, &c. whereof the faid James M oolſton ſhall, during the 
coverture, be ſeiſed of any eſtate of iuheritance, releaſe all 
and every dower and claim of dower, and all her right and 
intereſt unto the ſeveral meſſuages, lands, &c. (her ſaid join- 
ture excepted), every thing contained in this indenture ſhould 
be void.— There was alſo in this indenture a covenant from 
James I colſlon with the truſtees, That he has full power 
thus to appoint the premiſes in Staverton and Weſtogell; 
and that the faid Elizabeth and his fons by her ſhall enjoy ac- 
cording to the intent of this deed and of the will, free from 
all incumbrances, except an annuity of 5ol. per annum, pay- 


able out of Blacker, to the ſaid Prudence: and he covenants 


to make further aſſurance, within ten years, if required.-— 
Afterwards, during the coverture, Fames, by deed poll dated 
the 15th of February, 1738 (containing a recital of the above- 
mentioned deviſe to him, and of the ſaid indenture tripartite 
of 31ſt May, 1712, and of the proviſo therein contained and 
above mentioned, and that the then intended marriage took 
effect), for and in conſideration of the great love and aftec- 
tion which he bore to the ſaid Elizabeih now his wife, and 
for a better proviſion and maintenance for her, releaſes to 
Norton Nelſon and Margaret his wife, executrix of William 
Began the ſurviving truſtee, in the indenture of 3iſt May, 
1712, the proviſoes contained in the ſaid indenture and in the 
articles of agreement therein mentioned. Afterwards, by in- 
denture, dated 3d October, 1751, reciting to the fame effect 
as is recited in the deed poll of 15th February, 1738, and alſo 
reciting that the faid Prudence I colſlon (the widow) was 
dead, and that James FYoolffon had received the ſum of 600]. 
and upwards, which had fallen to his wife Elizabeth ſince their 
marriage, ſo that the jointure made for her, by the ſaid in- 
denture tripartite of 3Iſt May, 1712, was no way equivalent 
to the fortune he had received with her, he the faid James 
I oolſdan, in conkideratiqn of the premiſes, and of love and 


affection to the ſaid Elizabeth his wife, as an increaſe to her 


zointure (being then in poſſeſſion, &c. ut ſupra), aſſigns, li- 
mits, and appoints, in purſuance and by virtue of the power 
given him by the will, and of all other powers and authorities 
that were in him, all the melluages, lands, &c. deviſed to him 
by his father's will, in the ſeveral pariſhes of Weſtogell, 
Broadhempſton, and Staverton (ſpecifying them particular- 
ly), to truſtees, to the uſe of the ſaid Elizabeth and her aſſigns 


tor her life, as an augmentation of her jointure.— The jury 


then 
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then find the value ot all the lands deviſed to James l polfꝰon | 


to be 1961. 10s. per annum; viz. Staverton gol. Broad- 
hempſton 601. Weſtogell 461. 10s. And that the lands de- 
viſed to John, were of the yearly value of 2301.— James died 
on oth November, 1756, without iſſue male; leaving only 


one daughter now living; and ten grand-children by another 


daughter, nine of which are now living. Eliaabeth entered 
into all the premiſes deviſed by the will of Ch4/79pher, and 
compriſed in the ſaid indentures; and is ſill poticfled thereof. 


John, the ſon of John, and leflor of the plaintiff, is, and has 


been ever ſince the death of Jahn his father, ſeiſed of the reſt. 
Prudence died before James, and before his making the 
deed dated 3d October, 1751.—THE SINGLE QUESTION was, 
Whether the additional jointure was warranted by the power, 


and was a good execution of it; or whether the power was 
totally exhauſteJ by the ſettlement in 1712? LORD Mans= 


FIELD, Ch. J. (after argument), This queſtion depends upon 
two points: 1ft, What is the original conſtruction of the 
power? 2dly, Whether the ſettlement of 1712 has barred 
James the huſband from making any further ſettlement upon 
the ſame wife; (provided it be ſuch as is warranted by the 


original conſtruction of the power). The firſt point is— — 


Whether it be neceſlary that this power muſt be executed all 


at once; or whether it may be executed at different times ? 


The proviſo in Chri/topher's will, which gives this power, 
gives it at large, without any reſtraint: all is left in the diſ- 
cretion of the huſband. It is no bar of dower ; becauſe tis 
only “ for, or in the name, or in lieu of jointure:“ (which 
does not bar dower). The only limitation to it is, that ſhe 
can not enjoy it longer than her life. It looks as if the 
drawer of the clauſe in the will, which gives this power, had 
it in view, « that it might be done at different times, and re- 
« peated more than once.” For the words are, that the 
huſband ſhall have power “ from time to time, during his 


„“ life, by deed or deeds, writing or writings, to limit all or 
« any part of the eſtate to any woman or women, that ſhall . 


« be his wife or wives, for, and during their life or lives: 


and it has no meaning, other than by applying theſe words to 
each reſpective wife that he might marry, and conſtruing them 


to impower the huſband to make different fettlements upon 
the ſame wife. The anſwer given to this is, „That this 
« manner of expreſſion is meant to take in the caſe of marry- 
„ ing different wives, one after another. But that might 
have been done without theſe particular words, and by a 
more general manner of expreſſion than is here uſed. So that 
upon the very frame and creation of the power, it is to be 
executed at different times, if it ſhall be ſo thought. proper. 
The power in the caſe of Harvey v. Harvey, 2 Eg. Ca. Abr. 
669, 670, was in different words from theſe, and not ſo ſtrong 
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as theſe: the power there was to ſettle ſo much of the pre- 


« miſes as ſhould be the yearly value of 603 1. for a jointure 
c and proviſion for ſuch wife, during her natural life.“ 
That was for a jointure; one ſpecific entire thing: not 
« upon a wife (1) or wives;” not “ from time to time ;” 
nor © by deed or deeds, writing or writings.“ It was there 
urged, that the power was executed.“ The Lord Chan- 
cellor (Lord Hardwicke) was clear, that he might execute 
the power at different times; leſs than the whole, at firſt; 
and then more. And ſo Lord Hardwicke again held, at 
the re-hearing. This caſe now before us is infinitely ſtronger 
than that of Harvey v. Harvey: and it is certain, that in the 
preſent caſe, the power might have been executed at differ- 
ent times, upon the original conſtruction of it. Second 
point This being ſo, it brings us to the operation of the 
decd of ſettlement in 1712 and leads us to enquire, in the 
firſt place, what James intended by this deed, which limits 
the lands in Staverton, and the farm in Weſtogell, to the 
uſe of the defendant Elizabeth. It is urged, that they are 
given her, “for, and in the name, and in lieu of, her join- 
« ture;” and that there is a covenant, ©& that ſhe and his 
© ſons by her ſhall enjoy.” Now if this was a diſpute 
with the ſon of the marriage, I ſhould, even in that ce, 
think that James had not exhauſted his power by his firſt 
deed, ſo as to bar himſelf from adding a further proviſion. 
For this is not ſaid to be in full of her jointure, or in bar of 
any further proviſion, or in full ſatisfaction of it, or any ſuch 
thing: and the covenant relates to Chriſtopher's title and 
power of deviling ; and is for enjoyment according to the 
will, and to ſupport the title to the eſtate under the will. So 


that this covenant does not carry the thing further than if 
there had been no ſuch covenant in the deed : it is only ex- 


Þrefſio eorum que tacite inſunt. He might, notwithſtanding 
that covenant, have executed the power for the benefit of an- 
other wife, if he had married one. And it is not natural to 
ſuppoſe, that Elizabeth's friends ſhould tie him up againſt her, 
and not againſt a future wife, who would be a ſtep- mother to 
her children. The caſe of Scrope v. Offley, in dom. proc. 24 
Mar. 1535-6, is not like this caſe. That caſe turned upon 
the words“ to be thereafter made, committed, or done by 
c them, or either of them ;”” and there could be no incum- 
brance but the ſecond jointure. But if there could have been 
2 doubt, if the diſpute had been with the ſon or other iſſue of 
the marriage; yet this is a diſpute with the remainder-man : 
and it can not be imagined, that it could be the intention of 


James himſelf, or of any of the parties to this deed, “ that 


(1) The words were, © that if Edward marries any other wife, that 
then and ſo often Edward may ſettle, &c."? : . 
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& he ſhould preclude himſelf from making a further proviſion 
« for his wife, for the benefit of the remainder-man, who was 
« no party to the deed, but a mere ſtranger to it, and enjoyed 
« a good eftate under the will.” The remainder-man could 
never be in the contemplation of the parties who made this deed. 
And as to this point—The caſe of Harvey v. Harvey is very 
applicable. That was © in full for her jointure, and in full re- 
compenſe and ſatisfaction of dower or thirds at common law: 
and that power was a power “ to ſettle a jointure;“ and he 
had by the deed directed all the refidue to be paid over to the 
remainder-man. But Lord Hardwicke obſerved, that though the 
huſband barred ER to claim, yet he did not bar AIMSELF to give. 
He, was, in that caſe, clear, that the former ſcttlement was 
no bar againſt the huſband's making an additional proviſion 
for his wife under the power : and ſo am I, here. "There 
might be many reaſons very ſufficient to induce him to make 
an additional proviſion for her. For inſtance, alterations might 
have happened to his family or fortune, ſubſequent to the for- 
mer ſettlement. Here is a circumſtance recited and not con- 
tradicted, though not expreſsly found; an additional fortune 
came to his wife ſince the former ſettlement was made: ſo 


that it became really his duty to make an additional proviſion 


for her; as he had no iſſue male. And there is nothing in 
the ſettlement of 1712 to prevent it. There is good ſenſe 
in what has been ſaid, at the bar, That executions of powers 
„ ſhould have the /ame conſtruction, force, and effect, in 
« courts of lau, which they have in courts of equity:“ be- 
cauſe the ſtatute of uſes transferred that mode of real pro- 
perty, from equity to the common law. Whatever is a good 
power, or execution in equity, the ſtatute makes good at law. 
But, in ſome of the early cafes, they reaſoned in courts of /aw, 
upon theſe equitable powers, from notions applicable to naked 
authorities, unconnected with any intereſt, or to mere legal 
powers introduced by other ſtatutes (ſuch as leaſes by eccle- 
ſiaſtical perſons, or tenants in tail); inſtead of adopting the 
liberality of courts of equity, and coniidering theſe powers, 
brought into the common Jaw by the ſtatute of uſes, merely 
as a MODE of ownerſhip or property. Conſidering them in 
this light, no doubt could ever have been made, & whether a 
« man might not do /% than his power; or if he did more, 
« whether it ſhould not be good to the extent of his power.'” 


Courts of equity reaſoned as they would have done if the ſta- 


tute had not been made; and were forced to aſſume a juriſ- 
dition to correct the too ſtrict and narrow conſtruction put 
upon powers and the execution of them. And yet, whatever 
is an equitable, OUGHT to be deemed a legal cxecution of a 
power: for there can be no circumilances to affect a remain- 
der-man perſonally in conſcience, when a porver is not duly 
executed, any more than the iſſue in tail, or the ſucceſſor of 
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an eccleſiaſtical perſon if a /-aſe is not duly made. In the 
caſe of Rattle v. Popham, H. 8 Geo. 2 B. R. 2 Stra. 992. 
THIs Court thought themſelves bound by /Yh1tlock's cafe, 8 
Co. 750, and held the leaſe t to be warranted by the power, 
The widow brought her bill in the court of Chancery: and 
Lord Tal, arguing from the ſame premiſes (the power and 
Teaſe), without any other circumſtance, held the leaſe to be 
warranted by the power. He ſaid, it was not a defective, but 
a blundering execution: and he decreed the defendant to pay 
all the coſts, both at law and in equity. But there are no 
precedents which can ſtand in the way of our determining 
this caſe, as it ought to be determined, liberally, equitably, 
and according to the true intention of the parties. DEN ISN, 
J. declared himſelf of the ſame opinion. Mr. Juſt. WII- 
MoT—Courts of /aw and courts of equzty ought to concur in 
ſupporting the execution of theſe powers, which are very con- 
venient to be inſerted in marriage ſettlements, and are very 
uſeful to families : and they ought not to liſten to nice diſtinc- 
tions that favour of the ſophiſtry of ſchools ; but to be guided 


buy true good ſenſe and manly reafon. Here THE FIRST 


POINT is, Whether this power was, in its original creation, 
zntended to be ſuch as might be executed at different times, 
and conſequently might be ſo, if the tenant for life thought 
proper to uſe it in that manner: Fir/{— The intention is clear, 
that it was originally intended to be executed at different 
times, even upon the ſame woman. Then it is to be inquir- 
ed, whether it might be ſo executed, within the rules of law. 
The determination in the caſe of Hele v. Bond, Precedents in 
Chancery, 474, was certainly right. There, the power of 


revocation was executed over the whole eſtate. The power 


reſerved to A. was © to revoke the uſes of the ſettlement, and 
« declare new ones: and he did revoke the old uſe, and 
limit new ones, without annexing any nero power of revoca- 
tion to theſe neww uſes. There, the firſt power of revocation 
did not ride over the new uſes: it was executed over the - 
eſtate. Here, the queſtion is, Whether this power be fo in- 
diviſible, that it can be only executed once? Digge's caſe is in 
point, That a perſon who has ſuch a power of revocation, 
« may revoke part at one time and part at another; but not 
c the ſame part twice, unleſs he reſerve a neu power of revo- 
c cation.” 1 C. 173. b. And this power in the preſent 
caſe relates to all and EVERY PART of the eſtate, by the ex- 
preſs terms of the proviſo, It can not therefore be neceſſary 
to be all done une ſtatu; but may be executed at different 
times: and it is highly reaſonable, that it ſhould be ſo. 'T here 
may be many cogent * reaſons to render it convenient: as 
children being moxe or leſs numerous; a wife's additional 


fortune, or her good behaviour and merit; or many other cir- 


cumſtances of a family, And what is ſuch a power, but a 


mode 
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mode of conveyance putting the tenant for life into the ſame 
condition as if he was tenant in fee, quoad hoc ? Therefore it 
may be executed at different times. THE SECOND qQuEs- 
TIox— Then the only queſtion is, Whether the de-d in 1712, 
prevents this, and bars James from making any further pro- 
viton for his wife? Now as to the frame of the deed, it muſt 
be obſerved, that the PRACTICE in conveyancing is, 10 releaſe 
the power and all further claim to it, whenever the power is 
completely executed, and there is 9 intention to go any fur 
ther in the exerciſe of it. And as to the covenant— This 
covenant means no more than the uſual covenant for enjoy- 
ment accordivg ta the limitations in the will; & that his wife 
and her iſſue ſhall enjoy it, ſubjed to the power given by 
6e his father's will.” Therefore, even / there had been iſſue 
male, and this a litigation with that male iſſue of the mar- 
riage, I ſhould ſtill have been of this opinion that I have now 
declared: but, as there is 9 iſſue male, it would be abſurd to 
make the huſband ſtipulate that he ſhould not provide for his 
daughter or daughters and their children. And the proviſo, 
« that the wife {hould releaſe her claim to dower,” does not 
ſtand in the way; nor the releaſe of that proviſo: for though 
the huſband might mean to bind her from CLAIMING any 
more, yet he did not mean to bind himſelf from 61vinG her 
more, if he ſhould think fit. Per Curiam.— judgment for 
the defendant. | | 
A power given to an executrix to raiſe a portion for a 
younger child does not extend to real eſtates, of which ſhe was 
alſo truſtee. And a power to raiſe portions may be executed 
at ſeveral times, provided the firſt execution be not meant as a 
complete execution, and that the party, in the whole execu- 
tian, do not tranſgreſs the limits of the power. — This was an 
ejectment on two ſeveral demiſes by the leſſor of the plaintiff, 
the firſt laid on the iſt October, 1781, and the ſecond on the 


4th April, 17, to recover ſeveral premiſes at Frith, in the 


county of Huntingdon. At the trial a verdict was found 
for the plaintiff, ſubject to the opinion of this Court on the 
following caſe : Clayton Milborne, being ſeiſed in fee of the 
premiſes in queſtion, by will duly executed, dated 11th May, 
1723, deviſed to his wife Rebecca all his lands and tenements 
whatſoever in the counties of Huntingdon and Cambridge for 
life, remainder to the uſe of his eldeſt fon Clayton Milbomue 
in tail male, remainder to his youngeſt fon Chriffopher Mil- 
b:;rne in tail male, with remainder in fee to Rebecca his wife: 
and deviſed all his other real eſtate whatſoever to his wife; 
and her heirs, to the uſe of his eldeſt fon Clryton Milborne 
in tail male, with remainder to his ſecond ſon Chriſtopher 
Milborne in tail male, remainder to his own heirs. The 


teſtator alſo gave to his wife 1500l. in truſt to pay the fame . 


to his youngeſt ſon at his age of 21, with intereſt, and in the 
Vor. IV. 1 mean 
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mean time for his maintenance. And gave to his faid wife 
another ſum of cool. in truſt, to apply the ſage for the bene- 
fit of his ſaid children, or either of them, as ſhe ſhould think 
fit ; and appointed his wife guardian of his children, and his 
ſole executrix. On the 31ſt of Auguſt, 1726, the teſtator 
A7ilbsrne made a codicil to his will, alſo duly executed, to pas 
real eſtates, in the following words: Having about four or 


five years fince made my will, which by my codicil 1 c 
& conſinni in every part, and having made my dear wife exe. 


c cutrix and reſiduary legatee, and ſince the making that will 
« having a daughter born, I leave it in my executrix's power 
« to give my daughter what proportion ſhe ſhall think fit, leav- 
ing my dear wife Rebecca Milborne executrix to this codi- 
« cil, as well as to my ſaid will before mentioned.” The 
leſfor of the plaintiff was the daughter of the teſtator, born 
between the time of making the will and codicil. The tel- 
tator died in September, 1726, leaving Clayton Milborne, his 
eldeſt ſon and heir at law, and the defendant Ghri/topher Jil 
borne, and Mary Rebecca Millorne, ſpinſter, the leſſor of the 
plaintiff, his only younger children. And after his death, 


Rebecca Milborne, his widow, duly proved the will and codi- 
cil, At the death of the teſtator, his perſonal eſtate was not 


ſufficient to pay his debts and legacics. The teſtator's eldeit 
fon, Clayton Ailborne, died on the 2d June, 1743, inteſtate, 
and without iſſue. Chriftopher Mlilborue, the detendant, at- 
tained his age of 21 years in July, 1736, and received fron 
his mother for the principal and intereſt due on his legacy 
22511. 168. gd. by different payments at different times. The 
caſe then ſtated, that in 1749, the premiſes in queſtion, toze- 
ther with others, were mortgaged by the defendant and his 
mother for 500 years, ſubject to the life eſtate of the widow, 
for ſecuring a ſum of money, which has ſince been paid, and 


the deed delivered up to the defendant without any aſlign- 


ment of the term. By indentures, dated 31ſt July, 1750, to 
which the widow, the defendant, and the leſſor of the plain- 
tiff, were parties, in conſideration of natural love, and in order 
fo make a proviſion fer the leſſom of the plaintiff purſuant to the 
rtention of her father, it was covenanted that a fine ſhould be 
levied for the purpoſe of conveying to truſtees certain pre- 
miſes in the county of Cambridge, deviſed by the will of 
Clayton Alilborne, for 529 years, upon truſt, to raiſe and pay 
1cool. to the leſſor of the plaintiff, on her marriage or at the 
death of her mother 3 which fine was accordingly levied. By 


leaſe and releaſe of the zd and 4th October, 1769, between 


the widow and the leſſor of the plaintiff, reciting the will 
and codicil, and the dced of 1750, and alſo reciting that the 


leſſor of the plaintiff was ſtill unmarried and wholly unpro- 
. vided for, and that the widow was deſirous of making a pre- 


bent proviſion for her out of her eſtate for life; and allo re- 
- | | Citing 
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citing that the contingent intereſt to which ſhe was entitled 


on her marriage, or her mother's death, was not adequate to 


ker father's intention, or in proportion to her brother's for- 


tune, the widow, in further performance of the power ſo given to 


her by the codicil, conveyed to the leſior of the plaintiff certain 
premiſes comprized in the deed and tine of 1750, for the mo- 
ther's life, and certain other premiſ2s in Huntingdonſhire, not 
comprized in that deed and fine to her in fee. By a decree in 
Chancery, made 27th June, 1783, in a cauſe in which the 
leſſor of the plaintiff was the plaintiff, and the defendant and 
another executors of the truſtees in the deed of 1750 were de- 
fendants, it was ordered that the ſum of ol. and intereſt, ſe. 
cured to the leſſor of the plaintiff by the deed of 1750, thould be 
raiſed and paid. "The premiſes in Huntingdonthire, mentioned 
in the deed of 1769, are not compriſed in the deed of 1750, 
and are of the annual value of 20l. and for which this eject- 


ment is brought. The eſtates in the counties of Cambridge 


and Huntingdon, deviſed by the will of Clayton Milborne, are 


of the clear annual value of 3ool. For four or five years 


preceding the death of the widow, the receiver of the whole 
eſtate in Huntingdonſhire paid the leſſor of the plaintiff the 
net rent of the premiſes in queſtion by him received, by order 
of the widow, and took receipts in the widow's name. The 
widow continued in the poſſeſſion of the eſtates from the time 
of her huſband's death until her deceaſe, which happened on 
the 12th of January, 1781; and on her death the defendant 
entered on the eſtate in queſtion, PER CURIAM : A power 
may be executed at different times, if not fully executed 
at firſt, provided that the party, in the whole exe- 
cution, do not tranſgreſs the limits of the power; as in 
Zouch and Holton. BUT THE PRINCIPAL QUESTION 
here is, WHETHER or not this power extend at all to the 


real eſtate? The real eſtate is divided into two branches, 


one part is deviſed to his wife for life, with remainder to 
his ſons in ſucceſſion, remainder to her in fee; the other 
to the wife in truſt for his eldeſt fon in tail, with a remainder 
over to the youngeſt ſon in tail. It is to be remembered alſo, 
that the latter deviſe to the eldeſt ſon is a deviſe of all other 
his real eſtate; and the perſonal eſtate, diſpoſed of by the will, 
is not given to the wife beneficially, but a part of it is given 
to her in truſt for the youngeſt ſon if he ſhould attain the age 
of 21 years; and another part in truſt for either of the child- 
ren. Then the teſtator made a codicil, by which he con- 
firmed his will in every part, and after reciting that he had 
made his wife executrix, and that he had a daughter born 
after the making of his will, he added, © I leave it in my exe- 
© cutrix's power to give my daughter what proportion ſhe ſhall 
e think fit.” Then what is it over which the executrix, gud 
executrix, has power? It cannot apply to realty, He orders 
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the executrix to diſpoſe of that which came to her as executrix. 


Therefore, it is extremely clear, that the power was a power 
within the limits of her authority as executrix; and that can 
only apply to perſonal eſtate. It has been ingeniouſly argued, 
that the codicil was intended to extend. to the real eſtates, be- 
cauſe it was atteſted by three witnetlgs : but as the codicil was 
intended to confirm the will in every part, and as there might 
have been ſome alteration in his eſtates, or ſome other eſtate 
might have been purchaſed between the times of making the 
will and the codicil, it might have been attefted by three wit- 
neſſes, for the purpoſe of taking in ſuch eſtates. As, there. 
fore, the wife had no power, as executrix, over the real eſtate, 
the conſequence is, that there muſt be judgment for the de- 
fendant.—Poſtca to the defendant. 5 | 

A common law power, to appoint by deed, executed in the 
preſence of two witneſſes, is ill executed by a will; but it is 
otherwiſe, if the power be to appoint by any writing or injtru- 


15 Geo. 3. B. R. ent, or other general ten. his was a caſe out of chancery, 


Cowp. 260. 


tor the opinion of this Court; and the material facts ſtated, 
were as follows: Sir //i/ham Pulteney, by his laſt will, bear- 
ing date the oth of April, 1685, deviſed certain houſes and 
tenements, in the county of Middleſex, to his wife, for lite. 
Remainder to his ſon Milliam Pulteney, for life. Remainder 
to his grandſon William Pulteney, fon of his ſaid fon Milliam, 
afterwards Earl of Bath, for life. Remainder to truſtees, to 
ſupport contingent remainders. Remainder to the firſt and 
other ſons of his faid grandſon William, ſucceflively in tail 


male. Remainder to the ſecond and other ſons of the ſaid 


teſtator's ſaid fon Milliam, ſucceſſively in tail male. Remain- 
der to the ſaid teitator's fon 7cbn, for life. Remainder to the 
ſaid teſtator's grandſon Daniel, for life. Remainder to truſtees, 
to ſupport contingent remainders. Remainder to the firſt and 
other ſons of the taid Daniel, ſucceſſively in tail male; with 
remainder to the faid teſtator's grandſon Henry, for life; with 
remainder to truſtees, during his life, to ſupport contingent 
remainders; with ſeveral remainders over. Remainder to the 


ſaid teſtator, and the heirs of his body. Remainder to the 


teſtator's ſaid ſons William, John, Charles, and Thomas, ſuc- 
ceſſively in tail general. Remainder to Henry Guy, eſq. and 
his heirs for ever. Afterwards the ſaid Miiliam the grandſon, 
then Earl of Bath, being then tenant for life in poſſeſſion, of 
the ſaid houſes and tenements under his faid grandfather's will, 
and being alſo entitled under the will of the ſaid Henry Guy, 
to the ultimate remainder in fee, expectant on the ſaid ſeveral 
particular eſtates limited by the will of his faid grandfather: 
and Milllam Pulteney, eſq. commonly called Lord Pultency, 
the only ſon of the ſaid Earl of Bath, being then of age, and 
eing, under the faid will of Sir William Pulteney, tenant in 
tail in remainder, of the faid houſes and tenements, 1 
atcly 
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ately expoctant on the deceaſe of his ſaid father; the faid Earl 
of Bath, and Lord Pultency, by indenture of bargain and ſale, 
bearing date the 2d of January, 1753, conveyed the ſame to 
Thomas Newton, to make him tenant to the præcipe, for the 
purpoſe of ſuffering two recoveries of the ſuid premiſes; the 
uſes of which, it was declared, ſhould be, after limiting the 
fame to the Earl of Bath, for life, and ſubject to a jointure of 
1500l. a year to Lady Bath, “ to the uſe of ſuch perſon or 
« perſons, and for ſuch cate or eſtates, and in ſuch manner 
« and upon fuch truſts, and ſubject to ſuch proviſo-s, powers, 
« and agreements, and for ſuch intents and purpoſes, as the 
« ſaid: /77/hram Earl of Path, and William Lord Viſcount 
“ Pulteney, by any their deed or deeds (either with or without 
« power of revocation), to be by both of them ſealed and de- 
« livercd, in the preſence of two or more credible witneſſes, 
« ſhould, from time to time, jointly grant, direct, limit, or ap- 
« point. And in cafe of the death of either of them, the ſaid 
« William Earl of Bath, and 1//i!lliam Lord Viſcount Pulteney, 
then as the ſurvivor of them, by any deed or deeds, to be 
« executed as aforeſaid, ſhould, from time to time, alone grant, 
direct, limit, or appoint; and in default of ſuch appointment, 
* to the uſes they before ſtood limited to, by Sir William Pul- 
« teney's will.” In Hilary term, 1753, the two common re- 
coveries were duly ſufered. On the 12th of February, 1763, 
Lord Pulteney died, without having executed or joined with 
his father in the execution of any decd of appointment of any 


of the ſaid hereditaments, and without iſſue. On the 21ſt of 


May, 1763, the Earl of Bath made his will, and thereby gave 
all his real eſtate whatſoever, and whereſoever, other than and 
except the piece or parcel of ground, meſſuage, or tenemenr, 
with the erections and buildings therein-after mentioned to be 
in the poſſeſſion of the Earl of Egremont, to his brother Ge- 
neral Pulteney, in fee; and limited the ſaid piece or parcel of 
ground to his ſaid brother, for life, in ſtrict ſettlement. This 
piece of ground was part of the eſtate late of Sir Milliam Pul- 
teney, and paſſed under the limitations in his will, to the Earl 
of Bath, and is compriſed in the indenture of the 2d of Ja- 
nuary, 1753; and the recovery ſuffered in Middleſex, in pur- 


ſuance thereof. The Earl of Bath died on the 7th of July, 


1764, without leaving iſſue, General Harry Pulteney, who 
was ſecond fon of Milliam Pulteney, the fon of Sir IT illiam 
Pulteney, ſarvived his brother the Earl of Bath, and upon his 
death, became heir of the body of Sir William Pulteney ; and 


upon the death of the Earl of Bath, came into poſſeſſion of 


the eſtates late of the ſaid Sir William Pulteney. General 
Pultency, by his will, dated the 4th of Auguſt, 1767, deviſed 
all his mefſuages, grounds, lands, tenements, hereditaments, 
and real eſtate, in the county of Niddleſex, and alſo all and 


every his manors, meſluages, lands, tenements, and heredita- 
09 ments, 
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ments, and real eſtate in the county of Somerſet, or any conn. 
ty adjacent to the ſaid county of Somerſet, and in the countics 
of Montgomery, Salop, and York, to truſtees therein named, 
for 500 years. Remainder to the uſe of Frances Pulteney, 
for life. Remainder to the firſt and other ſons of the body 
of the ſaid Frances Pulteney, ſucceſſively in tail male, with 
ſeveral remainders over, and died on the 26th of October, 
1767, without iſſue; and upon his deceaſe, the defendant, Mrs. 
Frances Pultenez, grand-daughter of Fohn, the ſecond ſon of 
Sir Milliam Pulteney, became heir of the body of the ſaid Sir 
William Pulteney; and as ſuch, became entitled to an eſtate- 
tail in ſuch of the ſaid hereditaments as were deviſed by the 
will of Sir William Pulteney, by virtue of the limitations in 
that will to Sir Milliam Pulteney, and the heirs of his body, if 


that limitation was then in force. All the preceding limita- 


tions under that will being ſpent and determined, upon the de- 
ceaſe of General Pulteney, without iſſue.— THE qQuEsTIoN 
Rated for the opinion of the Court was, Whether ſo much ot 
the eſtate comprized in the indenture, dated the 2d of January, 
1753, as was taken by the will of Sir William Pultency, de- 
ccaſcd, paſſed by the will of William, Earl of Bath, deceaſed ? 
And this depended upon THE QUESTION, Whether the will 
of the Earl of Bath was a good appointment, under the power 


contained in the indenture of the 2d of ſanuary, 1753; or, in other 


words, whether it was for this purpoſe a deed? Lord Mansfield: 
Under the will of Sir Milliam Pulteney, the Earl of Bath, before 
he made his will, ſubject to his own chance of having iffuc 
male, and to the chance of his brother and ſeveral other per- 
ſons having iſſue male, had, as heir of the body of the teſtator, 
an eſtate- tail in the premiſes in queſtion ; which, if not docked 
by a common recovery, would have come to General Pulteney, 
his brother. He could, therefore, by virtue of the will of Sir 
William Pultency, deviſe nothing by his own will but his re- 


- verſion in fee; which, after an eſtate-tail in an adverſe claim- 


ant, was of no great value. To enable him to deviſe, it was 
neceſſary that he {ſhould reſort to a common recovery, which, 
however, could not be ſuffered, without the aſſiſtance of his 
fon. His ſon joined in it; and by this recovery, and alſo by 
the deed to make a tenant to the præcipe, it is provided, © that 


©« ſubject to the Earl of Bath's eſtate for life, and a jointure 


4 of 15001. a year to Lady Bath, the eſtate ſhould be limited 
ce to ſuch perion or perſons, and upon ſuch truſts as the Earl 
« of Bath and Lord Pulteney, by any their deed or deeds, either 
ce With or without power of revocation, to be executed under 
ce their hands and ſeals, and ſigned in the preſence of two wit- 
« neftcs, ſhould from time to time grant, direct, limit, and 
“ appoint; and in cafe of the death of either of them, then 
ce that the furvivor of them, by any deed or deeds executed as 
© aforeſaid, ſhould alone grant, direct, limit, and appoint, and 
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« in default of ſuch direction, and in the mean time, to all the 
« uſes of Sir Milliam Pultency's will.” After this, the Earl 
of Bath makes his will, and by it he gives every thing to Ge- 
neral Pulteney, abſolutely, except the ſpot of ground upon 
which the Earl of /gremont's houſe was built, which he gives 
in ſtrict ſettlement. Now theſe premiſes are a part of the 
eſtate deviſed by the will of Sir Villiam Pultency, and one uſe 
made of it at the bar is, that Lord Bath meant to ſettle theſe 
premiſes in the particular manner ſtated: and therefore, mean- 


ing ſo to do, as againſt General Pulteney, there is a ſtanding . 


condition, namely, that if he will take any part he muſt not 
diſturb the other deviſees. But that is not the queſtion ſent 


to us; and as to the intention of Lord Bath, there is no ſtrong 


intention one way or the other. The queſtion before us is, 
Whether, by the general words of the will, this power fo cre- 
ated,.is well executed? Be the value of the eſtate what it may, 
it does not alter the difficulty of the queſtion : whether it be 
worth 10l. or 10,000). it is the ſame thing. If the Court has 
no doubt on a queſtion, it is due to the parties that we ſhould 
deliver our opinion, without allowing them to litigate the 
matter further, in a ſecond or third argument. I have no par- 
ticle of doubt on this queſtion. It is very difficult to main- 
tain, on any principle of law, reaſon, or convenience, a diſ- 
tinction between equitable and legal executions of powers; 
which were originally, and in their nature, equitable, but are 
by the ſtatute of uſes transferred to common law. Mr. Kenyozz 
has ſaid very truly, that at common law powers were un- 
known. They were modifications of truſts, and directions to 
the truſtee, which bound his conſcience, and which he was 
compellable in a court of equity to execute. The ſtatute of 
uſes transferred entirely all that was equitable into a legal 
modification; and the courts of law were then bound to ak 
what was the equity; becauſe the ſtatute ſaid, that the law 
ſhould follow the equity. It has likewiſe been very truly faid, 
that there were few caſes upon the execution of powers, be- 
fore ſtat. 27 H. 8. c. 10. and none have come down to our 
time by way of precedents. Powers, therefore, being a new 
thing, and the courts of Jaw having no equitable precedents in 
point to guide them, compared them at firſt to conditions which 


they are not at all like; and conſequently held, that they ſhould 


be conſtrued ſtrictly. They looked upon them in the light 
of powers veſted in a third perſon, over the eſtate of another 
man; whereas, in fact, they are only a different ſpecies of O w- 
nerſhip and enjoyment of property. But a long ſeries of pre- 
cedents has now ſettled, in the court of chancery, that in the 


conſtruction of powers, wherever the power is executed for a 


neritoricus conſideration, namely, as a proviſion for a wife or 
child, or for the benefit of creditors or purchaſors, there the 
preciſe form preicribed for its execution need not be ſtrictly pur- 
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ſued: and if it is now ſettled, it is ſettled on principles that ex. 
iſted before. That being the caſe, courts of law ought to follow 
equity; becauſe there ſhould be a general rule of property : and 
if the courts of equity ſay, we will preſume that where the exe- 
cution is for a meritorious conſideration, a ſtrict adherence to the 
preciſe form was not intended, and therefore it is not neceſ- 
fary; the moment the ſame rule is fixed and adopted at Jaw, 


every man who creates, and every man who is to exerciſe n 


power, underſtands what he is to do. In the conſtruction of 
powers, originally in their nature leit courts of equity mutt 
follow che law; be the conſideration cver ſo meritorious: for 
inſtance, powers by a tenant in tail, to make leaſes under the 


ſtatute, if not executed in the requiſite form, no conſideration 


ever ſo meritorious will avail. So with reſpect to powers un- 
der the. civil-Jiſt act, powers under particular family entails, 
as the caſe of the Duke of Bolton, &c.; equity can no more 


relieve from defects in them, than it can from defects in a 


common recovery. The principle upon which the rule cf 
conſtruction in theſe cafes is founded, is, that there is nothing 
to affect the conſcience of the remainder man. Therefore, it 
is difficult, upon principles, to maintain any diſtinction be- 
tween equitable and legal execution of powers. In the caſe 
of the Earl of Bath, ab7cad, where it was required that the 
power ſhould be executed by ſix witnefles, three of which 
were to be peers of the realm, there being no peers there, if 
he had got ſix other people to ſign and ſeal, and conform to 
the requiſites of the power, it might have been good on ac- 


count of the impoſſibility of executing it in any other way; 


but there is no impoſſibility in the preſent caſe. We come 
then to the conſtruction. of the preſent power, and to fay, 
whether the will of Lord Bath is a good execution of it. As 
to that queſtion, in conſtruing powers, there have, as I ſaid 
before. been ſome pretty narrow caſes ; but, I think, as being 
a ſpecies of property, they ſhould be conſtrued liberally. Fb- 
belt v. Lee, in Hob. 3 12. is a very proper deciſion. As to the 
caſe of Dormer v. Thurland, 2 P. Williams, 506. it goes a 
great way. There, a power was given by will, or any writing 
in nature of a will, ſealed and atteſted by three or more wit- 
neſſes, to baron and feme, to charge the premiſes with 2000]. 
upon the death of either firſt : the huſband died firſt, and by 
will under his hand, atteſted by three witneſſes, but nt ſealed, 
charged the premiſes with 2000]. It was there ſtrongly con- 


tended, that the will was a ſufficient execution of the power, 
being made according to the ſtatute of frauds. Lord King was 


of opinion, that it was a good exccution of the power, be- 
Ccauie by will; and, I own, I ſhould incline to that opinion. 
But it was determined by the judges of B. R. that it was not. 


here are two cafes, however, that were lately decided in the 
Iicuſe of Lords, which have been conſtrued more liberally. 


The 
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The firſt is a caſe of the Earl of Raſſcommen againſt Fowkes, 
on the 3d of April, 1745, on an appeal from Ireland. Fowkes 
and his wife made a ſettlement of the wife's eſtate, with a 
power to the wife on contingencies which happened, in theſe 
words, “by any writing under her hand and ſeal, atteſted by 
« two credible witneſſes, notwithſtanding her coverture, and 
« as if ſhe was ſole and unmarried ; and by the ſame, or any 
other deed, notwithſtanding her coverture, to grant, limit, 
« and appoint, &c.” She, by will duly executed, without re- 
ference to her power, deviſed her lands within that power; 
and the queſtion was, « Whether the power was well exe- 
cuted by the will ff? The court of common pleas in Ireland, 
certified to the court of chancery that it was; and ſo the Houſe 
of Lords here adjudged it according to the opinion of the 
judges who attended. Now, there were only two witnelles ; 
it was to be “ by the ſame,” or, © any other deed.” It was 
contended, theſe words did not apply to a will; but they laid 
hold of the words, „any writing.” There was another caſe 
from Ireland, laſt year, in the Houſe of Lords, which was 
determined actording to the opinion of the judges who at- 
tended (i). It was a power to let leaſes for any term not ex- 
ceeding thirty-one years, or three lives, to commence in p 


ſeſſion... The execution of the power was a grant of a leaſe 


for thirty-one years, or three lives, whichever ſhould laſt len geſt. 


This, it was contended, was in manifeſt oppoſition to the 


power : becauſe, inſtead of being a leaſe for one or other of the 


terms exp as the power directed, it was a leaſe for one or 


other, as chance ſhould direct. But, according to the opinion 
of rhe judges preſent, it was a good execution of the power for 
thirty-one years; and they rejected the words, © three lives“ 


The doctrine of theſe authorities applies only to cafes, where 


there are words to lay hold of. But the difficulty, in the pre- 
ſent caſe is, that there are no words to lay hold of, The firſt 


"requiſite which the power preſcribes is impoſſible to be per- 


formed by will; which is, that it ſhall be by joint deed of Lord 
Bath an] his ſon. Now, there cannot be a ſoint will. It is 
true, the ſurvivor has the ſame power. But then it is empha- 
tically reſerved to be executed by d et: Now the word 
deed, in the undcrſtanding of law, has a technical ſignifica- 
tion, to which a will is in no reſpect applicable. If any words 
had been thrown in, ſuch as writing, inftrument, or other term 
of a general comprehenſive meaning, it might have been fair 
to have taken advantage of it in favour of the intention. But 
here are no ſuch general words, nor any meritorious conſider- 
ation. If there were, it might have fallen within the reaſon- 
ing of Tallett v. Tollett, 2 P. Williams, 489, and all the other 
caſes, which ſay, that in the execution of powers for a meri- 
(13 Commons, lefice of Lord Nettervilie, and Sir Charles Burton, v. 
Marſhall, | s 
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torious conſideration, it is not neceſſary ſtrictly to adhere to 
the preciſe form. But thoſe very caſes ſhew, that where there 
is no meritorious conſideration, the intention of the perſon 
who creates the power cannot properly be fulfilled, unleſs the 
form is ſtrictly purſued. Therefore, in this caſe, there does 
not ſeem to me a poſſibility of ſaying, that a will is a deed 
within the terms of this power; and whatever the conſequence 
may be, as we are very clear in our opinion, the juſtice of the 
cafe requires that we ſhould deliver that opinion now, and cer- 
tify accordingly. — The certificate was in theſe words: + Hay. 
* ing conſidered the above caſe, and heard counſel on both 
„ fides, we are of opinion, that the per given by the 


declaration of the uſes of the recovery abovementioned, 


« was not duly executed by the will of the late Earl ot 
* Bath: and, conſequently, that only the reverſion in fee of 
* the premiſes comprized in the ſaid recovery, paſſed by his 
“ faid will.” | | | 
CGoodtitle, onthe A power under a marriage ſettlement, to appoint to the chil- 


«miſe of Kuſſel, dren of the marriage, is ſtrictly confined to thoſe children.— | 


elerk, and two 


ether . Weal, Thomas Philp:t, the elder, great grandfather of the leſtors of 
widow, and the plaintiff, being ſciſed in fee of the premiſes in queſtion, by 
ethers, Hil. Ter. 1ndenture of the 2d of February, 1666, made between him- 
28 * ſelf of the one part, and J. C. and /77, M. of the other part, 
PEPE jn conſideration of a marriage between his ſon and heir, Te 
£h1i!pot, the younger, and Jane Chin, covenanted to ſtaud ſeiſed 

% the uſe of himjelf, Thomas Philpot the elder, for fourteen 

pers, for raiſing portions for the daughters of the marriage, 
remainder to the uje of Thomas Philpot, the elder, for life; re- 


mainder to THE USE OF TROMAS PHILPOT, THE YOUNGER, 


AND OF SUCH CHILD OR CHILDREN OF HIS BODY UPON 
THE BODY OF THE SAID JANE TO BE BEGOT TEN, in ſuch 


manner and form, and for fuch eſtate and eſtates, in fee or in 


teil, upon ſuch proviſoes or conditions, and paying ſuch lega- 
ies or proportions to the other children of the ſaid Thomas 
Philpot, the younger, As HE SHOULD, BY HiS LAST WILL 
AND TESTAMENT IN WRITING, OR BY ANY OTHER 
WRITING UNDER HIS, HAND AND SEAL, IN THE PRE- 
SENCE OF TWO OR MORE CREDIBLE WITNESSES, NOMI- 
NATE, APPOINT, LIMIT, EXPRESS, AND DECLARE ; and 
fer want of ſuch namination, appointment, limitation, cr decla— 
ration, to the uſe of the heirs 2 the body of the ſaid Thomas 
Philpot, the younger, on the body of the ſaid Jane, ts be begotten; 
and for want of ſuch child or children, or iſſue, to the uſe of the 
heirs of the body of the ſaid Thomas Philpot, the younger, law- 
Fully to be begotten, remainder to the right heirs of the ſaid 
Thomas Philpot, the elder, his heirs and aſſigns for eve!.— 
Thomas Philpzt, the younger, the grandfather of the leſſors of 
plaintiff, had iſſue by Fane Chin, Richard, Thomas, John, and 
Hary; and by his will of the 22d of June, 1688, reciting his 
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wer under the ſaid ſettlement, deviſed the premiſes in Tre- 
handy and Marſton-Court, and did thereby limit and appoint 


that the ſame ſhould remain and come to his ſon and heir, 


Richard Philpot, and the heirs of his body begotten for ever; 
and for want of ſuch iſſue, to the right heirs of the teſtator, 
Thomas Philpot, the younger; Thomas Philpot, the elder, died 
in 1082, wher-upon Thomas Philpot, the younger, entered, 
and afterwards died ſciſed in 1695 3 upon whoſe death, Richard 
his ſon, entered, and afterwards died ſeiſed in 1708, without 
iſſue. Themas, the ſecond fon of Thomas the grandfather of 
the leſſors of the plaintiff, died young without iſſue; John, 
the third ſon, upon the death of his brother Richard, entered 


in 1708, and by his will of the 28th of January, 1744, de- 


viſed the premiſes in queſtion to Hugh Ruſſel his nephew, who 
was the eldeſt fon of Hugh Ruſſel, who married Mary the 


ſiſter of the teſtator Fohn Philpet ; and afterwards the ſame 


teſtator, Fobn Philpot, died without iflue in 1748. Mary, the 
ſiſter of John Philpot, and daughter of Thomas Philpot, the 
grandfather of the leſſors of the plaintiff, had iſſue by Hugh 
Ruſſe the ſaid Hugh the deviſce of John, and Richard, Thomas, 
and William Ruſſel, the leſſors of the plaintiff, and a daughter 
Mary now living, and John Ruſſel, who died in the life-time 
of his brother Hugh; the eldeſt brother Hugh, on the death 
of his uncle John Philpet, in 1748, entered, and by his will 
deviſed the premiſes in queſtion to his nephew Thomas Ruſſel, 
eldeſt fon of his late brother John, whoſe tenants the defend- 
ants are; and afterwards the ſaid teſtator Hugh Rugel, died, 
1765, without iſſue. 

The queſtion was, Whether the contingent remainder to 
the uſe of the heirs of the body of the ſaid Thomas Philpot the 


younger, upon the body of Jane Chin, his intended wife be- 


gotten, created by the deed of ſettlement of the 2d of Febru- 
ary, 1766, hath been in any manner deſtroyed or barred? 
Curia: This is a covenant to ſtand ſeiſed to uſes, and 
therefore we can give it the moſt liberal conſtruction, accord- 
ing to the intent and meaning of . the covenantor, which 
plainly was, that his ſon ſhould have power to limit the pre- 


miſes to his children of the marriage, in fee or tail, as he 


ſhould think fit. The firſt queſtion, therefore, is, Whether 
Thomas Philpot the younger has, in fact, made an appointment 


to any of his children of the marriage in fee? If he has, the 


whole fee is gone, and the ſettlement could never take place. 
2dly, Suppoſe his appointment is not an appointment of a fee, 
then the queſtion is, Whether an eſtate-tail appointed, is a 
complete appointment within the power? = 

iſt, The children of the marriage are the ſole objects of 
the ſettlement; and we are all of opinion, that Thomas Philpot 


the younger, has not appointed the fee to any of his children, 


for he has deviſed the premiſes to his fon Richard, in tail go- 
Yor Ea | | _ 
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right heirs might not have been any of his children of the mar- 
riage, fo that this is not an appointment within the power, 
which is wholly confined to the children of tho marriage. 
2dly, We are of opinion that the appointment of an eſtate- 
tail to Richard is not ſufficient to defeat the ſettlement, the 
intent whereof is plain and clear; the old man the covenantor 
meant that the father ſhould have power over the whole eſtate, 
and to diſpoſe of it among his own children as he thought fit, 
to keep them dutiful to their parents; as if he had ſaid, if 


& you think fit to diſpoſe of the who! eſtate, do it in ſuch 


“ manner as you pleaſe, but you ſhall difpoſe of the 10":/: 
« among the children of the marriage; if you do not, the ſet- 
« tlement and the remainders therein ſhall take place 3*” this 
is the true meaning of the deed of ſettlement, and we do not 
confine ourſelves to the mere words of it. We are clear of opi- 
nion that the contingent remainder to the heirs of the hody of 
Thomas Philpot the younger, upon the body of Jane to be be- 
gotten, has not in any manner been barred, defeated, or de- 
ſtroyed; and the pe muſt be delivered to the plaintiff. 


Soft on the Under a power. of appointing a real eſtates “ to the uſe of 


demiſe of Hunt- ec ſuch child ard children, Ec.“ (and where in default of ap- 


+422 Hae pointment, the eſtate was fettled “ to the uſe of all and every 
Mic. Ter. the child and children“), an excluſive appointment to one is 
27 Geo. 2. B. R. good. On the trial of an cjectment for an undivided moicty 
3 Ten. Rep. 432- of an eſtate in Durham. A verdi&t was found for the leſſors 
of the. plaintiff, ſubject to the opinion of the court of King's- 
bench on the following caſe. “ By virtue of a deed of ſet- 
tlement, bearing date the 25th of April, 17 Geo. 2. and by a 
fine in the ſaid deed of fettiement covenanted to be levied, and 
afterwards duly levied accordingly, Giles Rain, of Eaſt Mor- 
ton, in the county of Durham, gentleman, and Hary his wife, 
in conſideration of a marriage intended to be folemnized be- 
tween John Grego/5n the younger, of Eaſt Burdon in the faid 
county, and Eleanor Rain (daughter of- G:/es Rain) the ne- 
phew of the ſaid Gies Rain, granted and conveyed to 7h 
FJohnſon and I homas Todd, and to their heirs and aſſigns, all 
the aforeſaid premiſes in the ſaid declaration in ejectment men- 
tioned to and upon the ſeveral uſes therein mentioned con- 
cerning the fame, (which ſaid uſes are all reſpectively deter- 
mined); and afterwards, and after the death of the faid 7obr 
Gregſen the younger * To and for the uſe and behoof of ſuch 


« child and children of the ſaid ahn Gregſan the younger, on 


< the body of the ſaid Eleanor Rain his intended wife, begot- 
« ten, or to be begotten, and for ſuch eſtate and eſtates, in- 
« tents and purpoſes, as the ſaid 7% Gregſon the younger, 
« ſhould at any time, by any deed in writing, or by his laſt 
& will and teftament in writing, or any other writing purport- 
& ing to be his lait will and teftament, under his hand _ 

EY „ jeal, 


neral, with remainder in fee to his own right heirs, and his own. 
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&« ſeal, to be executed in the preſence of two or more credible 


© witneſſes, limit, direct, or appoint; and for want of ſuch 


limitation, direction, or appointment, or as and when the 
« truſt and truſts, eſtate or eſtates, ſo to be appointed 
« ſhould reſpectively end or determine, then to the uſe and 
« behoof of all and every the child and children of the ſaid 
& a Gregſon the younger on the body of the faid Eleanor 
« Rai lawfully begotten, or to be begotten, and the heirs 
« and aſſigns of ſuch ch and children equally ſhare and 
« ſhare alike, and to take the ſame as tenants in common, 
« and not as joint tenants; and for default of ſuch iſſue then 
« to the uſe and behoof of the ſaid 7h Gregſon the younger, 
“ his heirs and aſſigns for ever.” — 7% Greojon the 
younger, by a deed dated Feb. 2d, 1780, duly executed, re- 
citing the deed of ſettlement, and that the ſaid marriage was 
lenjhized between the ſaid 7% Gregſon and Eleanor Rain, 
and that the ſaid Eleanor died, leaving by the ſaid hn Greg - 
fon two children, to wit, Rain Gregſon, and the faid Mary 
Huntley, limited, directed, and appointed, that the premiſes 


compriſed in the ſaid ſettlement of the 25th of April, 1738, . 


ſhould, from and after the deceaſe of him the ſaid Fohn Greg- 
ſon, go, remain, and be, and that the ſaid ſettlement and the 
fine thereupon levied ſhould be and enure #9 the uſe of the ſaid 
Rain Gregſon, and the heirs of his body lawfully begotten, or to 
be begotten ; and in default of ſuch iſſue to the uſe of the ſaid 
Mary Huntley, her heirs and aſſions for ever. That the ſaid 
John Gregſon the younger is fince dead; and that Mary the 
wife of Thomas Huntley, the leſſor of the plaintiff, and Rain 
Gregſon the defendant, at the time of the death of the faid 
Jobn Eregſon the younger, were and are the only ſurviving 
children of the ſaid n Gregſon the younger. "THEQUESTION 
for the opinion of the court was, whether the leſſors of the 
plaintiff were entitled to recover? and on the argument, the 
plaintiff contended, iſt, that under the terms of this marriage 
ſettlement it was neceſſary for Vn Eregſon to make a bene- 
ficial appointment to and amongſt all his children; and that he 
could not limit the eſtate in ſuch a manner, as virtually and 
ſubſtantially to exclude one of them. 2dly, That ſuch bene- 
ficial appointment had not been made, and conſequently the 
power was not well executed; inaſmuch as the appointment to 
one of a contingent remainder in fee after the expiration of an 
eſtate tail (which might be immediately barred by a recovery) 
was virtually and ſubſtantially an exclution of ſuch child to 
whom that intereſt alone is appointed. AsHHURST, J. It 
appears to me that the true conſtruction of this ſettlement is, 
that the father ſhould have a diſcretionary power to appoint 
„ to any child r children.” There is a diſtinction between 


2 power of diſtributing perſonalty as a proviſion for younger 
| children, 
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children, and appointing a real eſtate. In the cafe of perton- 


alty it does not appear that there is any other proviſion for the 
younger children ; and it is a natural conſtruction to be put 


on ſuch a power, to ſay, that it was the intention of the par- 
ties making the ſettiement, that every one of the children 
ſhould derive ſome benefit from the appointment. But in the 
caſe of a family eſtate, it is more natural to ſuppoſe that it 
was intended to be given to one child only. In the prefent 
caſe it was the intention of the parties that the appointer 
ſhould have it in his power to appoint to any one of the chil- 
dren. The words are “ ſuch child and children :** now if it 
had been intended that all ſhould have derived ſome benefit, 


they would have ſaid “ among them ;”” and if ſo they would 


not have uſed the word C child” in the ſingular number, which 
could only have been added for the purpoſe of giving the ap- 
pointer a power of appointing to one only if he pleaſed. The caſe 
of Spring ex. dim. Titcher v. Biles (infra ) ſeems to me to be a 
{trong caſe; there an appointment in favour of one, under a power 
of appointing “ among ſuch relations as ſhou!d be living at his 
death, was held good. BULLER, J. The words of the power 


are „to and for the uſe and behoot of ſuch child and children, 


& and for ſuch eſtate and eſtates, &c.” The argument for the 
plaintiff is, firſt, that where there is a power to give an eſtat- 


c to and amongſt all and every the children,“ each muſt have 


a beneficial part; and ſecondly, that theſe words are tanta- 
mount to thoſe. My objection is to the minor propoſition ; 
theſe words are not like thoſe aſſumed. There are no ſuch 
words in this power as „ to and amongſt ;” but juſt the re- 
verſe, For it is a power to appoint.to the uſe and behoof of 
ſuch child and children. Therefore, inſtead of including all, 
it ſays that the appointer may appoint to one only. The plain- 
tift's counſel admitted that, under a power of appointing © to 
« ſuch of my children,” an appointment to one only would be 
good; but the preſent words are ſtronger. An appointment to 
one under a power of appointing “ to ſuch child and children” 
is good becauſe it includes one. The caſe of Spring v. Biles, 
with the difference only of relations inſtead of children, is 
ſtronger than the preſent. There the power was “ to and 
among ſuch of my relations, &c.“ in ſuch parts, ſhares, “ and 


e proportions, &c.,” which imported that a diviſion was in- 


tended. But in the preſent caſe the words © parts, ſhares, 
« and proportions, are not uſed, and here is no evidence 
of intention that it ſhonld be divided into ſhares. In that 


caſe, the Court ſaid they had not a particle of doubt but 


that the word « ſuch*” meant one or more. Here therefore 
it muſt have the ſame conſtruction: it muſt mean that 
the appointer might appoint to one or more. Poſtea to tho 
defendant. 
An 
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An excluſive appointment, under a power of appointing Spring, on the 
« to and ainenglt ſuch of his relations,” was held good. On demite of Tit- 
# . - r cher, v. Biles 
the trial, a verdict was found for the leſſor of the plaintiff, and another, N. 
ſubject to the opinion of the court on the following caſe. 24 Geo. 3. R. K. 
James Abraham, of Heith, being ſeized of a freehold 1 Ter. Ra. 435 
eſtate in Dibdin, and of four ſeveral copyhold eſtates in the 
manor of Eling, on the 17th of April, 174, duly made 
his will, and thereby (inter alia) deviſed as allows: ] give 
« unto my relations, Vn Abraham and {ſanc Abraham, bl. 
« each; Elizabeth Abraham, 151. Aar Abraham gl. I Il. 
& iam Biles l. John Biles zl. and  /lary Biles 51.” And 
after ſome other bequeſts, he gave the reſidue of his real and 
perſonal eſtate to his wife Mary for life. Then followed this 
clauſe; And my further will is, that my ſaid wife ſhall, and 
I do hereby give her full power and authority to diſpoſe of 


(the ſame, in and by her laſt will and teſtament, to be duly 


« made and executed, 4% and amins/? ſuch of my rclatinus as 
« ſhall be living at the time of my deceale, in ſuch parts, ſhares, 
« and proportions as my faid wife thall think proper.“ Of 


this will he made his wife ſole executrix. James Abraham 


was admitted to all the ſaid five copyhold eſtates to him and 
his heirs for ever by five ſeparate admiſſions; to wit, to one 
on the 11th December, 1733; to two on the 12th May, 
1735; to one on 8th May, 1745; and to one on 26th Sep- 
tember, 17493 which laſt he purchaſed after making the will. 
On the gth May, 1750, the ſaid James Abraham ſurrendered 
into the hands of the lords of the faid manor “ all and every 
« his copyhold lands, tenements, and hereditaments, held by 
« four copies of court roll of the faid manor, to the uſe and 
« behoof of ſuch perſon and perſons, and for ſuch eſtate and 
e eſtates, and under and ſubject to ſuch conditions, limita- 
tions, and proviſoes, as the ſaid James Abraham, by his laſt 
© will and teſtament, ſigned in the preſence of three or more 
6 credible witneſſes, /hall direct or appoint.” By the cuſtom 
of the manor of Eling, the widow of every copyholder is en- 
titled to her free bench for her widowhood in every copy- 
hold eſtate, of which the huſband dies ſciſed. On the 1ſt of 
February, 1755, the ſaid Zames Abraham died ſeiſed of the 
faid freehold and five copyhold eſtates, without making any 
other deviſe or diſpoſition. On the 21ſt May, 1755, the wi- 
dow was admitted to all, On the gd of Auguſt, 1757, ſhe 
{urrendered all the copyholds to the uſe of her will. By in- 
dentures of leaſe and releaſe, dated the 6th and 7th March, 
1758, between Mary Abraham, as the widow and deviſeg of 
her huſband of the one part, and P. Titcher, the leſſor of the 
plaintiff of the other part, after reciting the ſaid will, ſhe, in 


- purſuance of her power and in confideration of 38. paid by the 


leſſor of the plaintiff, conveyed the frechold to him and his 
heirs and aſſigns, to her uſe for life, and then to his own uſe 
in 
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in fee. On the 22d February, 1960, Mary Hrabam made 


her will, aiteſted by three witneſſes, whereby, after reciting 
the power veſted in her by her late huſband's will, and the 
ſaid indentures of leaſe and releaſe, which ſhe confirmed, the 
gave, deviſed, and bequeathed the ſame unto the ſaid P. Tzt- 
cher, his heirs and aſſigns for ever, ſubject nevertheleſs to an 
annuity of 5l. payable to Foan Macher for her life: but if 
the ſaid teſtatrix had not then full power ſo to charge the ſaid 
premiſes, then the ſaid teſtatrix did charge and ſubject the ſe- 
veral copyhold premiſes after mentioned to and with the pay- 
ment thercof. And the ſaid teſtatrix, after ſo charging and 
ſubjecting the ſaid copyhold premiſes, (being the fame copy- 
hold premiſes ag_are contained in the faid ve ſeveral admiſ— 
ſions above ſet forth), gave and deviſed all the faid copyhold 
premiſes to the ſaid P. T:tcher, to hold unto and to the uſe of 
him the ſaid P. Titeher, his heirs and aſſigns for ever, accord- 
ing to the cuſtom of the ſaid manor. On the 24th December, 
1780, the ſaid tary Abraba died without having revoked 
her ſaid will, or made any other diſpofition of the faid frec- 
hold and copyhoid lands. And on her death, the defendait 
(Biles), as heir at law of James Abraham the teſtator, was 
admitted to the ſaid ſeveral copyhold eſtates, to hold to him, 


his heirs and afſigus for ever, according to the cuſtom ef 


the manor; and he entered upon the fame. On the 22d 
March, 1782, the ſaid Biles ſurrendered four of the co- 
pyholds to the detendant Smith, his heirs and aſſigns, ac- 
cording to the cuſtom, and he has been admitted, On the 
25th July, 1783, the leflor of the plaintiff was admitted to all 


the copy-holds. The leflor of the plaintiff is the grandſon of 


Philip Titcher and Eleanor Mills, which Elcanor Mills was 
the daughter of Arthur Alills and of Marth his wife, which 
fad irthur was the firſt hutband of the fad Martha, who 
aftcr the death of Arthur married one Fames Abraham, by 


whom the ſaid Martha had James Abraham the deviſor. And 


the ſaid leſlor of the plaintiff was living at tife time of Fan's 
Abraham's death. The defendant Biles is the heir at law of 
the teltator. IIIE QUESTION was, Whether the leſſor of the 
plaintiff is entitled to the poſſeſſion of all or any and which of 
the atorcſaid frechold and five copyhoid eſtates ? And on the 
argument, the counſel for the leſſor of the plaintiff made three 


queſtions; 1ſt, Whether the four copyholds paſſed by the 


ſurrender containing words of futurity, by referring to a will 


which was then in being. 2dly, Whether the fifth copyhold, 
purchaſed after making the will, paſſed by the will. gdlv, 
Whether the wife had duly executed the power given to her 
by the will of her huſband. Lord MAns#lELD, Ch. J. after 
ſtating the caſe: "Three queſtions have been made; iſt, Whe- 


ther the ſurrender has relation to a will then in being? It is 


clear from the ſurrender that the teſtator meant that the copy- 
e holds 
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holds ſhould paſs as well as the frechold; for the words of the 
will are very full. Finding afterwards tnat there was a defect 
as to the copyhold eſtate for want of a ſurrender, he ſurren- 
dered them to fuch uſes as he ould by his will direct. The 
teſtator had then a will whereby be had clearly declared that 
his copyholds ſhould paſs. And it would be ftrange to ſay 
that the ſurrender deſtroyed his intention. A will ſpeaks at 
different times for different purpoſes; to many purpoſes from 


the date; to other purpoſes from the teſtator's death. It 


amounts in ſome degree to a republication; and I am clear 
that the ſurrender referred to that will which ſhould be in 
exiſtence at the time of his death. As to the 2d queſtion, 
whether copyhold lands, purchaſed after the will, paſs by the 
will? the caſe of Harris v. Cutler, B. R. Tr. 10 Ges. 3. is 
deciſive, that they do not. zdly, As to the execution of the 
power, there is no doubt of its being a good execution. There 
is no colour to fay he meant it ſhould go to the relations men- 
tioned in the beginning of the will. He could not mean 
thoſe relations to whom he had before given legacies. And 


though he mentions the word © living,“ it is ſuperfluous; for 


he could not give it to a deceaſed relation It is a diſcretion- 
ary power and truſt; and although he ſays © in ſuch ſhares, 
«© &c.” that is only to give a diſcretionary power as to the 
proportions, if ſhe choſe to divide it: but it does not prohibit 
her from giving it all to one. It is not like the caſes where 
a power is given to deviſe among children; but even in thoſe 
caſes the reaſoning is very ſubtle, for the perſon will have duly 
executed the power by giving a ſhilling to every one but a 
favourite, and the whole to fuch favourite. If the had died 
without an appointment it would have been a truſt, and it 
would have devolved on the court, who muit have been go- 
verned by the ſtatute of diſtributions. WiLLEs, J. In the 
caſe in th. though that of a ſtrict power, © ſuch' did not ex- 
tend to a/. Great ſtreſs is laid on the word “ all'“ in Fort. 
72. BULLER, |. The cafes of powers to diſtribute among 
children ſtand, on very different grounds; for the courts have 
conſidered them as portions to the children; and even ſuch 
caſes where one child has been provided for, a power has been 
held to be well executed, though nothing was given to ſuch 
child. But the truth is, that the court of Chancery has taken 
great latitude in that reſpect. We cannot reaſon from ana- 
logy to the caſes of perſonal eſtate. Where powers are not 
exccuted in fuch cafes, the courts have been governed by the 
ſtatute of diſtributions ; but in the cafe of real eſtates it is 
otherwiſe. The defendant's counſel was aware that this 
would not bear him out, and therefore he took a middle line, 
and contended that by the meaning of the teſtator the widow 
was confined to the ſurvivors of the relations mentioned in 
the will. But 1 think there are no words of ceitriction to 
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ſuch relations as before mentioned; and that the power is well 
executed. Per Curiam : Judgment for the plaintiff as to all, 

except the laſt- purchaſed copyhold. | 
oy, e de- If there be a power under a marriage ſettlement to give to 
Puxton and Mary the children of the marriage, in ſuch ſhares, & c. and for ſuch 
bis wife, 2. Tho, eſtate, &c. and there is but one child of the marriage, ſuch 
Dunt, Ea. Ter. child muſt have the whole eſtate which was ſettled. —Sarab 
2 B. Smith, widow, in the year 1744, was ſe.ſed in fee of the 
| premiſes according to the cuſtom of the manor, being copy- 
hold of Hetherſet Cromavells, and being fo ſeiſed, at a court 
held for the ſaid manor on the 25th of March, 1746, ſur- 
rendered the premiſes to the uſe of her ſon Jabn Smith and 
Elizabeth his wife during their lives and the life of the longer 
liver of them; and after the deceaſe of the furvivor of them, 
to the child or children, whether male or female, of the ſaid 
John Smith and Elizabeth his wife, in ſuch proportion and pro- 
portions, and for ſuch eſtate and eftates as the ſaid John Smith 
and Elizabeth his wife, or the ſurvivor of them, ſhould by any 
ſurrender or ſurrenders thereof, and according to the cuſtom of 
the manor, or by his or her laſt will and teſtament direct, de- 
clare, limit or appoint ; and for want of ſuch direction, declara- 
tion, limitation or appointment, then to all and every the child 
end children of the ſaid John Smith and Elizabeth hig wife, and 
their heirs, equally to be divided between them as tenants in com- 
mon, and not as goint tenants ; and for want of ſuch ifſue, then ts 
the right heirs of the ſaid John Smith for ever. Jobn Smith 
and Elizabeth his wife were at the fame court admitted te- 
nants thereof, to hold the ſame, according to the uſes afore- 
ſaid; and the faid 7% Smith immediately at the ſame court 
ſurrendered the premiſes to the uſe of his lait will and teſta- 
ment. Elizabeth Smith the wife died, and John Smith her 
huſband ſurvived her, and by his will duly executed the 19th 
of March, 1764, deviſed as follows, viz. “J give and deviſe 
« unto Sarah Smith my daughter and her heirs for ever, 
„ when ſhe attains the age of twenty-one years, all my meſ- 
« ſuages, lands, tenements and e whatſoever, ſi- 
ce tuate, lying and being in Hetherſet aforeſaid; and if my 
« ſaid daughter Sarah ſhall depart this life before the attain 
„the age of twenty-one years, then I give and deviſe the 
« faid meſſuages, lands, tenements and hereditaments, unto 
« my ſiſter Aun Drunt, the wife of Thomas Dunt of Hether- 
« ſet aforeſaid, maſon, and her heirs for ever, ſubject never- 
 « theleſs to the condition following, that is to ſay, in caſe 
« my ſaid ſiſter Aun ſhall at any time when ſhe is poſſeſſed oi 
« the ſaid meſſuages and lands, make ſale thereof to any 
« perſon or perions, then my will is, that the ſaid Ann my 
ſiſter do pay to Samuel Smith my brother, the ſum of fifty 
pounds out of the money ariſing by ſuch ſale.” John 
Smith died in May, 1764, and left only one child his daughter 
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Heraß Smith by his ſaid wife Elizabeth, who on her father's 
death took poſſeſſion of the premiſes, and died ſeiſed thereof 
on the 4th of Auguſt, 1765, an infant of the age of 19 years 
and 38 days; and Mary the wife of the leſſor of the plaintiff; 
Thomas Buxton is the couſin and heir at law of Sarah the in- 
fant, as being the only child and daughter of Thomas Smith, 
the eldeſt uncle of Sarah the infant, and grand-daughter and 
heir of Sarah Smith mentioned as the ſurrenderor in the ſur- 
render of the 25th of March, 1746, and Thomas Dunt the de- 
fendant is huſband of the ſaid Ann Dunt, the ſiſter and de- 
viſce of the teſtator : the queſtion for the opinion of the Court 
was, Whether the plaintiff, as leſſee of Thomas Buxton and Mary 
his wife, in right of the faid Mary, as heir at law to Sarah 
Smith the infant, was entitled to recover in this ejectment? 
THE WHOLE COURT were clearly of opinion that Smith the 
teflator had no power or authority to make the will and ſurrender 
as above, but that there being only one child of the ſaid teſtator 
by his late wife, that child was entitled to the whole of the 
premiſes in fee; and Mrs. Buxton being her heir at law, the 
leflor of the plaintiff had judgment.—lt was alſo ſaid by the 
Lord Chief ſuſtice, that he had known a caſe where there 
has been one child only, that that child, under ſuch a power 
as this, had been made tenant for life, with remainder in tail to 
its iſſue, but he much doubted whether it could be legally done. 
He ſaid he thought a ſingle child in ſuch a caſe as this might 
be made tenant in tail. But the reporter adds a qguere, as to 
this matter. 


819 


By deed and fine an eſtate was limited to the uſe of the yenables and 


huſband for life, remainder to truſtees and their heirs during Elizabeth his 
wife v. R. Morris 


his life to preſerve contingent remainders, remainder to the Edwards, 


wife for life, remainder to the truſtees and their heirs (not Tr. Ter. 


ſaying, during her life“), in truſt to ſupport the contingent 1 3. BR. 
uſes and eſtates thereinafter limited, remainder to the firſt and?“ N. 342. 


other ſons in tail, remainder to the wife in tail, remainder in 
default of iſſue to ſuch perſons and for ſuch eſtates as ſhe 
ſhould appoint, &c. ;—held that the truſtees took a legal 
eſtate in fee after the determination of the wife's life eſtate, 
and that all the ſubſequent limitations were truſt eſtates: it 
was held alſo that an appointment by the wife to the uſe of 
the right heirs of the huſband could not unite with the ante- 
cedent life eſtate of the huſband, but could only give an equit- 
able eſtate to the perſon who at his death ſhould anſwer the 
deſcription of his right heir. This was a caſe out of chan- 
cery for the opinion of the judges of this Court. By inden- 
ture dated 15th Auguſt, 1767, and made between S. Morris 
and Hannah his wife of the one part, and R. Lloyd and R. 
Edwards of the other part, after reciting articles of agree- 
ment made prior to and in contemplation of the marriage 


then lately had between S. Morris and H. his wife of certain 
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lands and hereditaments, the eſtate and inheritance of the wife, 


and that it was agreed that in purſuance of the articles a ſet- 


tlement ſhould be made of the ſaid hereditaments and premiſes 
after the death of the wife's mother in reverſion, as therein 
mentioned, it was witneſled that in purſuance of the articles 
and agreement S. Morris covenanted with Lloyd and Edwards 
their heirs and aſſigns that he (S. AZ.) and his wife would at 
or before the end of the next great ſeſſions for the county of 
Montgomery acknowledge a fine ſur conuſance de droit come 
ceo, &c. to Lloyd and Edwards and their heirs of the ſeveral 
undivided parts of land therein mentioned (being the lands in 
queſtion) ; and it was thereby agreed that the fine ſhould 
enure to the ule of S. Morris for life without impeachment 
of waſte, remainder to the uſe of faid Lloyd and Edwards and 
their heirs for the life of S. Morris in truſt to ſupport contin- 


gent remainders, remainder to the uſe of Hannah Morris for 
life without impeachment of waſte, remainder to the uſe of 


Lloyd and Edwards and their heirs generally in fee in truſt to 


ſupport the contingent uſes and eſtates thereof thereinafter li- 


mited from being defeated or deſtroyed, and for that purpoſe 
to make entrics and bring actions as occaiton ſhould require, 


but nevertheleſs to permit Haunab and her aſſigns to receive 


the rents, &c.; and after the ſeveral deceaſes of S. Morris and 
his wife to the uſe of the firſt and other ſons of the marriage 
ſeverally and ſucceſſively in tail, remainder to the uſe of the 
firſt and other daughters ſucceſſively in tail, remainder to the 
uſe of the ſaid Hannah and the heirs of her body lawfully 
iſſuing ; and for default of ſuch iſſue to the uſe of ſuch perſon 
or perſons and to and for ſuch uſes eſtates intents and purpoſes 
as Hannah ſhould at any time thereafter notwithſtanding her 
coverture by any deed or deeds or by will duly execute limit 
or appoint; and in default of ſuch limitation or appointment, 
to the uſe of the right heirs of Hannah for ever. A fine was 
accordingly levied by S. Morris and his wife. Hannah 
Morris by a deed-poil bearing date 2d September, 1767, pro- 
perly executed, reciting the indenture of the 15th Auguſt, 


1767, and the fine fo levied, and that ſhe was deſirous to limit 


the reverſion of the ſaid hereditaments and premiſes in de- 


fault of any iſſue of her body, did by virtue. of the ſaid power 


- veſted in her limit and appoint all and ſingular the ſaid pre- 


miles in default of any iſſue of her body begotten or to be be- 
gotten (ſubject nevertheleſs as is thereinbefore mentioned) to 
the uſe of ſuch perſon or perſons and to and for ſuch uſes in- 
tents and purpoſes as ſhe ſhould at any time thereafter by 
her laſt will in writing duly executed direct limit and ap- 
point; and for want of ſuch direction, &c. to the uſe of the 
right heirs of S. Morris for ever. Hannah Morris died in 
November, 1770, without leaving any child or iſſue, and 
without having made any will or other appointment, = as 
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before mentioned, and leaving the plaintiff Elizabeth Venables 
her ſiſter and heir at law. S. Morris died in February, 1793, 
in:eſtate. leaving the defendant R. Morris his brother and 
heir at law. THE QUEsT1oONs ſubmitted to this Court were; 
IsT, Whether, upon the death of S. Morris, R. Morris be- 
came entitled to any and what intereſt in the premiſes in 
queſtion? 2dly, Whether upon the death of S. 4forris, Eliza» 
beth Venables became entitled to any and what intereſt in the 
premiſes in queſtion? Lord Kenyon, Ch. J. Several topics 
have been ſtated at the bar, of which no doubt can now be 
entertained. Ever ſince the caſe of Janes v. Lord Say & 
Seal (1) it has been conſidered, and perhaps there was no 
doubt of it before, that a legal eſtate in the anceſtor and an 
equitable eſtate to the iſſue could not be united fo as to in- 
creaſe the eſtate in the anceſtor. But the preſent caſe is diſ- 
ferent from all thoſe that have been cited: that which comes 
neareſt to the preſent is the caſe of Habergham v. Vincent, 
5 Ter. Rep. 92. ante, p. 151, but that is diſtinguiſhable from 
this; for there the will was wholly ineffective at firſt, the 
power created by the will could not operate at all at the time 
when it was made. But the defendants* counſel has accu- 
rately ſtated the ground on which this caſe ought to be de- 
cided, namely, that an appointment when executed is to be con- 
federed in the ſame light as if it had been inſerted in the original 
deed by which the power of appointment was created. Ihen 
let us ſee what would have been the caſe here if this appoint- 
ment had been inſerted in the deed creating the power. An 
eſtate was limited to S. Morris for life, and after ſeveral in- 
termediate limitations an eſtate was limited to his heirs for 
ever; and whether the laſt be a legal or an equitable eſtate 
makes no other difference than this, that in the one cafe the 
heir will take as a purchaſer in the other by deſcent : but 
quacunque via data the defendant is entitled in this caſe, 
For if the limitation to the heir of S. Morris be a legal eſtate, 


it enlarged the eſtate in the anceſtor and gave him a fee; if 


it be an equitable remainder to which the prior legal eſtate in 
the anceſtor could not be united, it was a contingent remain- 
der to the heir, and the heir takes as a purchaſer; and the 
prior eſtate in the truſtees if they took ſuch an eſtate or in 
the father would ſupport this remainder, and the inſtant the 
prior eſtate was determined this contingent remainder was 
ready to take effect. Therefore the heir of S. Morris is now 
entitled to take, and it is immaterial whether he takes as a 


purchaſer or by deſcent. 
The following certificate was ſent by the Court to the Lord 


Chancellor : 


2 LY 


Gr) 1 Eg. Caſ. Abr. 383. pl. 4. 3 Bro. P. C. 458. 
; 5 2 3G 3 « We 
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te We are of opinion that the eſtate limited to Robert Llyd 

and Rowland Edwards, on the determination of the life of 

Hannah Morris, was an uſe executed in them in fee ; and that 

the appointment made by her did not create any eſtate which 

could unite with the life eſtate of Sampfen Morris, and that it 

could only give an equitable eſtate to the perſon who at his 

death ſhould anſwer the deſcription of his right heir. And 
we are of opinion that neither Randal Morris nor Elizabeth 

55 Venables took any legal intereſt in the premiſes in queſtion. 

Moſes Griffith». This was a caſe from the court of chancery, which ſtated 
- B.Harriſon, Eliz. that the teſtator, Doctor Guyon Griffith made his 4vill, dated 


Griffith, T. Har- ; 
n Bick, 27th May, 1777 ; and having afterwards prrchaſed and become 


Charl. Griffith, ſeiſed in fee-ſimple of a freehold farm, called Vawtorts, and 
a Fr e to in and bis beit of . copyhold lands (part of 
Tr. Ter. the farm called Vawtorts) according to the cuſtom of the 
32 Geo. 3. B. R. manors whereof they were reſpectively holden, and having 
4 Ter. Rp. 737. duly ſurrendered the copyholds to the uſe of his will, he by a 
codicil dated 7th March, 1181, “ gave and deviſed the faid 
c“ farm and premiſes unto Frances his wife during her life- 
&* time, and after her deceaſe zo ſuch child or children of hin: 
&« the ſaid deviſor, as ſhe ſhould judge moſt proper to bequeath 
« the ſame to by her will.” Doctor Griffith by another co- 
dicil to his will, dated 3iſt December, 1783, ratified and 
confirmed his will, and former codicil, and “ deviſed his 
| 4 eſtate, called Vawtorts, both freehold and copyhold, to 
5 „ the uſe of his wife during her life, and directed and em- 
ö « poꝛuered her to give and deviſe the ſame to any one or more of 
F « his faid child or children by her, in ſuch manner, ſhare, and 
i « proportion, as ſhe ſhould direct and appoint in and by her laſt 
* will in writing, duly executed, but /o as the ſaid eftate 
% ſhould not be divided, but tranſmitted whole aud entire to his 
&« heirs.” And after reciting alſo that he was entitled to the 
reverſion (and which reverſion hath ſince fallen into poſſeſ- 
p ſion) of a certain meſſuage, &c. adjoining to Vawtorts, he 
' &« deviſed the ſame unto his wife for life, to be enjoyed by 
| & her as part of the eſtate, called Vawtorts, and to be an- 
« nexed thereto; and he alſo directed and empowered his 
« wife to deviſe and bequeath the fame to any ſuch one or 
e more of his ſaid children as ſhe ſhould appoint and direct in 
ce and by her laſt will; and declared his will and intention to 
« be, that the ſaid eſtate and lands called Vawtorts, and the 
« ſaid other eſtate thereto adjoining, ſhould be conſidered as 
« one eſtate and be tranſmitted entire to his family; and alſo 
« declared that in caſe his wife ſhould not execute her will in 
« due form, or ſhould neglect or omit to make ſuch appoint- 
„ ment, and deviſe as aforeſaid, he thereby deviſed the ſame 
b premiſes and every part and parcel thereof to the uſe of 
« his own right heirs.” Doctor Guyon Griffith died in Ja- 
nuary, 1784; leaving Frances Grigith his widow _ Fate 
| C ren 
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77 Thames Harriſon Griffith, 
y in- 


| Power. 
children by her, viz. the ſaid Maſes Grifith his eldeſt ſon and 


heir at law, and alſo his heir according to the cuſtom of the 
reſpective manors whereof the copyhold lands are holden, the 
faid Thomas Harriſon Griffith, Guysn Griffth, the ſaid Eliza- 
beth Griffith; and Charlotte Griffith ; all of whom were living 
at the time of his _— both the codicils to his will. 


Frances Griffith is ſince dead, having firſt made her will, 
dated 12th April, 1784, and 1 and atteſted fo as to 
paſs real eſtates; whereby, after reciting the beforemen- 
tioned codicils, © ſhe by virtue of the powers and authorities 


« to her in that behalf given, gave, deviſed, directed, and ap- 


pointed, to her ſaid fon Gyyon Griffith all the ſaid eſtates fo 
* compriſed in the deviſe and power of appointment to the 
« uſe of her ſaid fon Guyon Griffith for life, remainder to the 
« uſe of F. Yeldham and MH. Teldbam and their heirs, during 
« the life of Guyon Griffith the ſon, in truſt to preſerve con- 
« tingent remainders, remainder to the uſe of the firſt and 
other ſons of Guyon Griffith (the ſon) ſucceſſively, in tail 
« general, remainder to the uſe of the firſt and other daugh- 
« ters of Guyon Griffith (the ſon) in tail general; remainder 
« to the uſe of M. Grifith for life, with remainder to the 
fame truſtees during his life, in truſt to preſerve contingent 


remainders, remainder to his firſt and other ſons ſucceſſive- 


« ly in tail general, remainder to his firſt and other daughters 
« ſucceſſively in tail general; with like remainders to T. 


6 —_— Griffith, Elizabeth Gryfith, and Charlotte Griffith, | 


© reſpectively in ſtrict ſettlement.” GCuyon Griffith (the 
ſon) ſurvived his mother, but is ſince dead, an infant, and 
without iſſue, leaving Moes e his eldeſt brother, and 
heir at law, and alſo heir according to the cuſtom of the ſe- 
veral manors whereof the ſaid copyholds are held. _ 
er, the eldeſt ſon and heir of Guyon Goſs the deviſor, 
and alſo the heir of Guysn Grifith (the fon) having after the 
death of his brother contracted with Benjamin Harriſon to 
{ell him the eſtates both freehold and copyhold deviſed by the 
codicils of Guyon Grifith (the father) and appointed by the 
wilt of Frances Griffith, Benjamin Harriſen objected to the 
title to the eſtates; and thereupon Mſes Griffith filed this bill 


againſt the defendants for a ſpecific performance of the agree- 


ment for ſuch ſale. THE QUESTION ſent for the opinion of 
the Court was, W hat eſtates each of the children of the faid 
Guyon Griffth the father, and Frances Griffith his wife, namely, 


Elizabeth Griffith, and Charlotte Griffith, took reſpective 


the premiſes in queſtion ? ; 
"The plaintiff's counſel made two points; 1ſt. That the 


power was not well executed by Mrs. Griffith, and that Maſer 
Gri/fth took an eſtate in fee, in the premiſes in Ra = 
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the heir at law of Doctor Griffith; 2dly, That if the-limita- 
tions in Mrs. Gr:iith's will could not take affect as ſhe in- 
tended, and the Court ſhould be inclined to give effect to them 
as nearly as might be, then according to the doctrine of cy pres 
AT. Griffith took an eſtate tail. | 

For the defendants, it was argued, 1ſt, That all the limi- 
tations by Mrs. Gr:fith's will might be ſupported ; but 2dly, 
"Thar, if they could not all ſtand, the life eſtates to the children 
of Doctor and Mrs. Griffith were good; and zdly, That 
Moſes Griffith could not be adjudged to take an al tail on 
, or ES ES, | 

THE CoUuRT took time to conſider of this caſe ; and 
now ſent the following certificates to the court of Chan- 
cery. | 

This caſe has been argued before us by counſel, and ue 


have conſidered of it. The operation of the will of Frances 


Griffith muſt be confined within the limits of the power given 
to her by her huſband. He empowered her to give, deviſe, 
and bequeath, to any one or more of his child or children, in 
ſuch manner, ſhare, and proportion, as ſhe ſhould by her will 
direct and appoint. | 

His child or children are the only objects mentioned in the 
power; and we think it is clear, that ſhe could not make any 
other perfon a purchaſer of any intereſt in the property.— 
The whole of the execution of the power muſt be exhauſted 
upon the children. Ihe execution, which the has attempted, 
takes in perſons who were not children of the teftator, and 
affects to make them purchaſers; and is not only not war- 
ranted by the words of the power, but might give a deſcend- 
ib]. quality to the eſtate to perſons out of the teſtator's views, 


Viz. to the heirs ex parte materna of the chiidren of the ſons, 


and ex parte paternd of the children of the daughters. 

But although the appointment cannot, as we conceive, take 
effect in the particular manner the widow intended, yet her 
general intention being, that the children of her {everal chiid- 
ren ſhould take eſtates of inheritance in tail general, on the 
death of their reſpective parents, we think that that general 
intention ihould be carried into exccution, as far as the power 
given by her huſbnad will allow; and conſequently, that Gzyor 
Gr:#th the fon, and his brothers, and ſiſters, reſpectively, took 
eſtates in tail general. This conſtruction we think fairly war- 
ranted by great authorities 

Kenyon. 
55 N. Groſe. 
In the execution of powers, the material object to be at- 


tended to, is the intention of the perſon creating the power; 


and that intention is to be collected from the words of the will, 
of other inſtrument, giving the power, according to the ordi- 
| . | nary 


Power. 


nary and common acceptation of the words, and not according 
to any legal or technical expoſition of them. 

A ſettlement on a child for life, with remainders to his firſt 
and other ſons in ſtrict ſettlement, is in common parlance a 
ſettlement on the child; and the general intention of perſons, 
who look forward to future ſettlements, is that the eſtate ſhall 
be tied up as long as the rules of law will allow. 

The queſtion is, Whether the words uſed in this will ſuf- 
ficiently indicate that intent? and we are of opinion that the 
do. If the words, © in ſtrict ſettlement,*” had been uſed, the 
caſe would have admitted of no doubt: and we think the 
words, „manner,“ © ſhare,” © proportion,” and “ tranſnit,”? 
are equivalent to them. The wife having a power of ſettling” 
the eſtate among the children, in ſuch manner as ſhe thought 
fit, it is as extenſive as if every manner had been expreſsly enu- 
merated, or the teſtator had faid, © in {tri&t ſettlement, or 
otherwiſe.” Beſides>the word, © tranſmit,”” in our judgment, 
moſt naturally applies to a ftrict ſettlement; and means, that 
the remote deſcendants of the teſtator, as far as the Jaw allows, 
ſhould take by the gift of the wife, and not by deſcent. 

The word “ <hildren”” has been held to be co-extenſive 
with iſſue; and to include grand-children, and great grand- 
children, both in law and equity; as we find in 7774's caſe, 
6 Co.; Rendloe, 30; and 1 Ventr. 231. We think the inten- 
tion of the teſtator, in this caſe, requires that conſtruction, 
and that the teſtator uſed the term, “ children,” as denoting 
the branches ſprung from him. The expreſſions, that it was 
his will and intention © that the eftate, called Vawtorts, and 
the other eſtate adjoining, ſhould be conſidered as one eſtate,” 
and be “ tranſmitted entize to his family,“ confirm our ohi— 
nion. 

The caſe of the Duke of Devonſhire againſt Cavend:h 
ſeems to us to be in point: and che language there uſed by 
the Court was, that whatever the perſon. to whom the power 
Tas given, might do with the eſtate if it were his own, he 
might do now ; with this exception only, that the children were 
the objects. 

But, ſuppoſing that the eſtate could not, under this power, 
be ſtrictly ſettled on the iſſue of the children, yet we are 
of opinion, that Moſes Griffith cannot make a good title to 
the eftate, | 

There is primd facie, a contradiction in the power, which 
firſt enables the wife to give to one or more of the children, 
in ſuch proportions as ſhe thought fit, and afterwards adding 
the reſtriction, that the eſtate ſhould not be divided, but tranſ- 
mitted whole and entire to his heirs; for if the eſtate were 
always to remain entire, it could not be divided into different 
proportions. The only way of making the different parts of 
this power conſiſtent (provided the eſtate cannot be limited 
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in ſtrict ſettlement), is to conſider the word “ heirs” as ap- 
plicable 3 to more remote deſcendants than the children; 
and to confine the wife's power of appointment to the child- 
ren, during their lives only; in which caſe, whatever appoint- 
ments the wife might make amongſt the children, during their 
lives, the eſtate, after their deaths, would go entire to the right 
heir of the teſtator. If the teſtator delegated this power to 
the wife, merely to ſecure the obedience of the children to her, 
this conſtruction will anſwer the end. | 

In either way, we are of opinion, that Moſes Grifith takes 


only an eſtate for life in poſſeſſion, | 
| FHF. H. 4fhbur/?. 
F. Buller. | 


| Doe dem. Duke The caſe of the Duke of Devonſhire v. Lord George Ca- 


of Devonſhire and Vendrſh, was as follows: Lady Burlington, being ſeiſed in fee 

e and of the meſſuage in queſtion, made her will, dated the 20th of 
ucheſs of Port- 1 A , 

land, 2, Lora G. February, 1755, to the effect following: “I do give and de- 

Cavendiſh, viſe all my manors, meſſuages, lands, tenements, mines, fee 

451 farm and other rents, advowſons, &c. and hereditaments what- 

4 Ter. Reb. = foever, in Great-Britain or elſewhere, with their rights, mem- 

(a. .) bers, and appurtenances, unto R. Arundell and C. Denton, their 

beirs and affigns, to have and to hold, &c. to the following 

uſes, viz. to the uſe and behoof of my fon in law, William, 

Lord Cavendiſh, otherwiſe Marquis of Hartington, and his 

aſſigns for his life, without impeachment of waſte, Sc. and 

then to truſtees to preſerve contingent remainders, in Caſe of 

the determination of the eſtate during his life by forfeiture, 

&c.; © and after his deceaſe, to the uſe and behoof of ſuch of 

his child or children by Charlotte, Lady Cavendiſb, his late 

« wife, for ſuch eſtate and eſtates, and in ſuch ſhares and pro- 

* portions, and under and ſubject to ſuch powers, proviſoes, 

« conditions, reſtrictions, or limitations, as he ſhall by deed in 

« writing, ſigned and atteſted by, and in the prefence of, two 

« or more credible witneſſes, or by his will ſo ſigned, &c, no- 

4 minate, direct, limit, or appoint 3” and in default of ſuch no- 

mination, to the uſe of all and every the child or children of 

the ſaid William, Lord Cavendiſh, by the ſaid Charlotte, Lady 

Cavendiſh, equally to be divided between them, if more than 

one, ſhare and ſhare alike; to take ſeverally as tenants in com- 

mon, and not as joint tenants z and of the ſeveral and reſpective 

heirs of the body or bodies of all and every ſuch child or child- 

ren, lawfully to be begotten; and failing iſſue of any one of 

the ſaid children, then as to the ſhare or 3 of him, her, or 

them ſo dying without iſſue, to the uſe of every other ſuch 

child or children, equally to be divided between them, &c. 

(as before); and if but one child, then to the uſe of ſuch child, 

and the heirs of his or her body; and for default of ſuch, to 

the uſe of William, Lord Cavendiſh, his heirs, &c. for ever.“ 

She alſo gave Lord Milliam a power to leaſe for twenty-one 

| : years; 


Power. 


years; and bequeathed to him all her perſonal eſtate, in con- 
fidence, that if there ſhould remain any ſurplus, &“ he would 
divide the fame amongſt his children, at his diſcretion.“ 
And ſhe appointed him her executor. At her deceaſe, Villiam, 
Lord Cavendiſh, afterwards Duke of Devonſhire, had iſſue then 
living, the ſaid William, Lord Cavendiſh, now Duke of Devon- 
ſhire; Richard, Lord Cavendiſh; and George, Lord Cavendiſh; 
and Dorothy, now Ducheſs of Portland. Milliam, Lord Ca- 
vendiſb, entered by virtue of the ſaid will, and remained in poſ- 
ſeſſion till his death. Previous to his deceaſe, being Duke of 
Devonſhire, he made his will, dated the 18th of May, 1763, 
as follows: © Alfo. I give and deviſe unto my brothers George 


Cavendiſh and Frederick Cavendiſh, their heirs and aſſigns, all 


ſuch real eſtate, either in poſſeſſion, reverſion, remainder, or 
expectancy, as I have power to diſpoſe of, either by the will 
of Dorothy Richmond, deceaſed, or of my own or late father's 
purchaſe, or otherwiſe howſoever; and alſo all my money which 


I have power to raiſe out of my eſtate, and all other perſonal 


eſtate of which 1 have not made, or ſhall hereafter make, any 
particular appointment (except ſuch part as I ſhall hereafter 
bequeath to my eldeſt ſon), in truſt that they do pay and ap- 


propriate unto the uſe of my daughter Dorothy, 30,0001. which 


I give her as a portion,” He then directed them to lay out 
the remainder of his perſonal eſtate in land or government ſe- 


curities for his two younger ſons, Richard and George Caven= 


diſh, in equal ſhares, until the younger attained twenty-one 
years; and then to make an equal partition, and ſtand ſeiſed, 
as to one divided moicty, to the uſe of the ſaid Richard for 
life, remainder to truſtees to preſerve contingent remainders, 
with remainder to truſtees for 5oo years, in truſt for the h-{t 
and every other ſon of Richard ſucceſſively in tail male, re- 
mainder to his ſon George for life, remainder to truſtees to 
preſerve contingent remainders, during the life of George; re- 
mainder to truſtees for 500 years, to the firſt and every other 
ſon of George ſucceſſively in tail male; remainder to his eldeſt 
fon William Cavendiſh, his heirs, &c. for ever. The like of 
the other divided moicty, mutatis mutandis. And he declared 
the truſt of the ſaid ſeveral terms of 500 years, to be for the 
purpoſe of providing out of the ſaid ſeveral eſtates, compriſed 
within thoſe terms, ſuch jointure or jointures for the wife or 
wives which his ſaid ſons Richard and George ſhould reſpect- 
ively have during the life of ſuch wife or wives, and alſo ſuch 
portions for the younger children of his two ſons, as the truſ- 
tees ſhould think reaſonable and direct; and in like manner 
for the daughters. The deviſor William, Duke of Devonſhire, 
died, leaving iſſue Milliam, the preſent Duke; Dorothy, Du- 
cheſs of Portland (the leflors of the plaintiff) ; the ſaid Richard, 
Lord Cavendiſh-; and the defendant, Lord George Cauendiſb. 


The perſonal eſtate of the faid William, Duke of Devonſhire, 


amounted 
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amounted to upwards of 20, oool. after payment of the ſaid 
30, Ol. to the Ducheſs of Portland, which has been paid to 
her; and the real eſtate deviſed to the ſaid Lord Richard and 
Lord George Cavendijh, amounted to upwards of 2,000]. per 
annum. Lord Richard Cavendiſh is lately deceaſed, a bat- 
chelor. ThE QUESTION WAS, Whether the will of the late 
Duke of Devin/hire wis a good execution of the power given 
to him by the will of Lady Burlington, or to any, and what 


extent? Lox DP MansFIELD delivered the opinion of the 


Court as follows: Lady Hurlington gave the duke a power to 
appoint to ſuch child or children (ſtating the words); and for 
want of appointngnt, to all, as tenants in common, in tail, 
with croſs remainders. The duke limited all the eſtates in 


queſtion to his two younger fons, in ſtrict ſettlement, with a 


power to make jointures, &c.; remainder in fee to the preſent 
duke. A ground ſtruck me, in conſidering this caſe, which 
the parties had not thought of, or adapted the caſe to. I have 
read the will, and wiſh you to adopt theſe facts. The Duke 
of Devonſhire, by will, left great bequeſts to all his children; 
to the preſent duke mines, jewels, pictures, &c.; to the Du- 
chefs of Portlind $0,000): ; and left his eſtates, charged with 
20,000. to the increaſe of the perſonalty. He then gave 
zoool. per annum to each of his younger ſons. At the 
duke's death, the children were all under age, but have ſince 
attained twenty-one. They have all taken the bequeits under 
the will, and have enjoyed them ever ſince. They now ob- 
ject to the appointment under the will. 1ſt ground, Ic is 
not permitted to any of the parties to this cauſe, to difpute 
the duke's will, or whether he has made this appointment le- 


gally or illegally. Their mouths are ſhut. It is a tacit con- 
dition, that every man who takes under a will, is bound not 


only not to diſpute the will, but to maintain the title of all 
the reſt, unleſs he give up every thing under it. No rule 
can be hetter eſtabliſhed than that whoever takes under a will, 
unleſs he gives up the right whieh he derives from it, cannot 


diſpute other proviſions of it. A moſt reaſonable rule; be- 


cauſe a man makes his will, ſuppoſing the whole to ſtand. —- 
An old entail diſcovered may overturn the whole plan. Here 
the plaintiffs are tenants in tail under Lady Burlington's will, 
and tenants for life under the duke's. They claim great pro- 
perty under the duke's will, and have taken it. If they re- 


ject his will, they muſt renounce all benefit under it. There- 


fore they are bound to ſuffer a recovery, or make the title 
complete. That is deciſive. 2dly, It is objected, that the 
appointment being void in part, ſhould be void in foto: but as 
to that, we are of opinion, that if void as to the children, it is 
good to Lord George for life; and therefore this ejectment, at 
any rate, is premature. But-the laſt ground of conſideration, 
and which is what the caſe is particularly adapted to is, _ 

| ther 
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ther the power was well executed? As we are all of opinion 
with the iflue unborn, and all other parties are of age, and de- 
fire our opinion, we think for the ſatis faction of the family we 
ought to give it, though it is not neceſfary. All powers mutt 
be executed according to their meaning. When a power is 
given to allot amongſt particular objects, the party cannot 
give it to other objects. All the caſes cited went on that 
ground; whether the perſon giving that power meant it ſhould 
be extended fo far as the execution went. Alexander v. Alex- 
ander, 2 Viz. 640, is no more. Maddiſon v. Andreas, 1 
Jez. 57. No concluſion can be drawn from Alexander v. 


Alexander that “ children” may not, in ſome caſes, be ex- 


tended to grand-children”” and “ great grand-children.”” 
Myth v. Blackman, 1 Fez. 196, ſhews it may. There 
are three grounds from which we are of opinion that this 
was a good execution: ift, From the ſubject-matter of 
the power. 2dly, From the limitations over for want of 
appointment. zdly, From the words in which the power 
is created. Iſt, '| his is not money, nor to be turned into 


money, nor portions. It is a limitation of a family eftare, | 


how it ſhall go after her death. She conſidered how it ſhould 
o, being determined that it ſhould go amongſt grand-children. 
[Rc ſhe had only faid, at the time of 'making her will, 
that ſhe meant it to go to the grand-children ; it muſt have 
been enquired whether abſolutely, or in ſtrict ſettlement ; if ſo, 
her anſwer muſt have been © in ſtrict fettlement.”” There are 
two kinds of ſettlement, one by which the iſſue of the perſon 
to whom the iſſue of the perſon to whom the firſt limitation is 
made ſhall certainly take, by giving the hrit taker only an 
eltate for life; the other by creating an eſtate tail in the firſt 


inſtance. But then there is a trick in law, by which, when 


the iſſue arrive at twenty-one, the entail may be barred, If 
this had been repreſented to Lady Burlington, her anfwe 

would have been, that the was ſorry for it, as it might be a 
mean of defeating her purpoſe ; but then it wouid be anſwered 
to that again, that there was a trick 2gainit that to make a 
{tric ſettlement. That was meant; but to guard againft all 
events, ſhe ſaid, I will put the father in my place, and give 
< hint authority, if he chooſe to execute it.“ If the words 
in ſtrict ſettlement” had been uted, no body could have 
doubted her meaning. Now all the words in the language, 
except thoſe, are uſed to carry this power as far as potlible, 
and to ſhew that ſhe meant an appointment in ſtrigt ſeitle- 
ment. Whatever he might do with his own eitate, he might 
do with this ; that was her intention, only that the children 
were the objects. What is the ule of powers? it implies a 


ſtrict ſettlement, with power to make jointures, levjes, and 


raiſe portions, Partial objections have been made, which it is 
not material to go into; as, tuat the Duke of Devonthire 
could 
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could not take a reverſion in this caſe; and Me rander v. Au. 


ander was cited; in which caſe, the maſter of the rolls was of 


opinion that a reverſion could not be given: But why? Be- 
cauſe it was meant as a portion; but this was not ſo. An- 
other objection was, that the power could not be delegated. 
That is a good maxim, but it does not apply to this caſe ; for 


Lady Burlington did not fix the power of jointuring, but gave 


authority to the duke to give the power. He made the power, 


and therefore there is no delegation. On all the grounds we 


Ren, leſſee of 
Hall and others, 
. Bulk-lcy, 
Mich Ter 

5 Geo. 3. BR. 
1 Deug. 292. 


are of opinion with the defendant. | 

If a tenant for life with power to gratit leaſes in poſſeſſion 
for 21 years at the beſt rent, convey his life eſtate to truſtees 
to pay an annuity for his lite, and the ſurplus to himſelf, the 
power is not thereby extinguiſhed, but he may ſtill grant 
a leaſe agreeable to the terms thereof. On a motion for a new 
trial. The fats, as reported by the judge, appeared to be as 
follows: In 1741, by the marriage-ſettlement of Lord On. 


Hot, the premiſes in queſtion were ſettled upon him for life, 


remainders over in ſtrict ſettlement, with a power to the te- 
nant for life in poſſeſſion, to make leaſes, for any term not ex- 
ceeding twenty-one years, to take effect in poſſeſſion and not 
in reverſion, reſerving the beſt rent that could be had without 
taking a fine. In 1754, Lord Onflow, by leaſe and releaſe, 


conveyed all his life-eſtate to Briſcoe, and his heirs, upon truſt 


to apply the profits in the payment of an annuity of 150]. to 
7 ilſpn, during the life of Lord Onflow, and the ſurplus to Lord 
Onſlatuv. The year following he conveyed all his eſtate to 
truſtees, for ninety-nine years, if he ſhould live ſo long, for 


the payment of his debts; but with an expreſs reſervation as 


to all leaſes granted, or to be granted. Afterwards, in 1760, 
he made a leaſe of the premifes in queſtion, to Lewin (then 
in poſieſſion as tenant at will), for twenty-one years, which 
leaſe Lewin, in 1774, aſſigned to Hall, one of the leſſors of 
the plaintiff, Lord Onflow died in 1776, and, in 1777, the 
remainder-man who had come into poſſeſhon on his death, 
conveyed to the defendant. The ſame rent was reſerved by 


the leaſe to Lewin which he had paid for ſeveral years as te- 


nant at will, and he had, beſides, covenanted for repairs. THE 


QUESTION now was, Whether the operation of the convey- 
ance to Briſcoe was not ſuch as diſabled Lord Onflaw from 
making the ſubſequent leaſe to Lewin? Lord MANSFIELD: 
Powers came into the courts of common law with the ſtatute 
of uſes (1), and the conſtruction of them, by the expreſs di- 
rection of the ſtature, muſt be the ſame as in courts of equi- 


ty. The creation, execution, and deſtruction of them, de- 


— — 


— 


(1) 27 Hen. 8. c. 10. 


pend 


Power. 


pend on the ſubſtantial intention and purpoſe of the parties. 
It is ſaid, iſt, That the grantor, in this caſe, was not in pof- 
ſeſſion, and that it was neceſſary that he ſhould be, to execute 
the power. But I think poſſeſſion here means the receipt of 
the rents and profits, which were applied to his uſe. If ac- 
tual poſſeſſion were neceſſary, a lealing power could never be 
executed where the land is in the hands of a tenant (1). 
2dly, It is contended, that, by granting away his life-eſtate, 
he extinguiſhed the power. Ceriainly, where the whole life- 
eſtate is conveyed away by the intention of the parties, the 
power mult be at an end, and cannot be afterwards exerciſed 
to the prejudice of the grantee. But the conveyance here was 
only to let in a particular charge, ſubject to which the rents 
and profits ſtill belonged to Lord On/{ow ; and the leaſe could 
not prejudice the ſecurity, nor the remainder-man, for the beſt 
rent muſt be reſerved. It would therefore be contrary to the 
intention of all the parties, to hold that the power was extin- 
guiſhed by the conveyance to Briſcoe. Rule diſcharged. 

A power of appointment by will, is not executed by a mere 
_ deviſe of the reſidue. This was an action of debt, on a bond 
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Buckland, exe- 


cutot of Eliza- 
* n beth Barton v. 
conditioned for the payment of an annuity of 4ol. a year to Barton, Ea. Ter. 


the teſtatrix during her life, © and alſo in caſe ſhe the ſaid El- 33 Geo. 3, C. B. 


« zabeth Barton ſhall happen to depart this life at any time 
« during or before the expiration of five years from the day 
of the date of the abovewritten obligation, then, and in that 
& caſe, if he the faid James Barton (the defendant), his heirs, 
* executors, and adminiſtrators, or any or either of them, do 
« and ſhall well and truly pay, or cauſe to be paid, 4% ſuch 
"© perſon or perſons as ſhe the ſaid Elizabeth Barton bu in 
« and by her laſt will and teſtament in writing, or in and by 
any writing purporting to be her laſt will and teſtament, 
to be by her ſigned and ſealed in the preſence of two or 
© more credible witneſſes, nominate, direct or appoint to 
« have or receive the full and juſt ſuin of one hundred pounds 
« of lawful money of Great Britain, without any deduction, 
& defalcation, or abatement whatſoever out of the ſame, for 
cor on account or pretence of any matter, caule, or any thing 
« whatſoever, within the time or ſpace of ſix months next 
after the time of the deceaſe of her the ſaid Eliabeth, then 
« the abovewritten obligation ſhall be void, &c.” The will 
of Elizabeth Barton reterred to a former bond given by the 
defendant for the ſecuring her an annuity of gol. a year, and 


Lay 


2 Hen, Black. 


136, 


which was afterwards cancelled, but took no notice of the 


bond in queſtion, or of any power of appointment ; but the 
plaintiff relied on the following reſiduary clauſe, And as to 
all the reſt, reſidue, and remainder of my ready moneys. 


E32 
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(t) Fide Coodlitle v. Funucar, ante, p. 44. 
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cc perſonal eſtate, and effects whatſoever and whereſoever, not 
« hereinbefore given and diſpoſed of (except the ſum of 101). 
c which I give and bequeath to A. B. to be paid to him by my 
c executor immediately after my deceaſe), I give and bequeath 
ce the fame to the ſaid Marmadute Buckland (the plaintiff) for 
“ his own uſe, Sc.“ A verdict having been obtained for the 
plaintiff, a rule was granted to fhew cauſe why the verdict ſhould 
not be ſet aſide, and a nonſuit entered. AND PER EYRE, Lord 
Chief Juſtice: I cannot conſider the 1001. in this cafe, as any 
part of the wife's eſtate, and unleſs that point can be eſtabliſh- 
ed, it clearly cannot paſs under the deviſe of the reſidue, The 


' caſe of Peaſe v. Meade (1) is directly in point, and the rea- 


ſon given by Coo“ in the report in Godbo/t, is the true one, 
that if a man be bound to pay a ſum of money to the obligee 
or his aſſigns, there the executors ſhail have it, becauſe it was 
a duty in the obligee himſelf. So in the preſent caſe, if it 
could be thewn that there was a duty in the wife herſelf, that 
inſtance would be applicable; but ſhe was not to take, there 
was no duty in her, and therefore the money could not paſs to 
her aſſignee in law, it being in that character only, that her 
executor could claim it. For it is ſufficiently clear from the 
latter caſes, Molton v. Hutchinſon, 1 Ath. 55 8. Ex parte 
Caſebell 5 50, Andrews v. Emmotts, 2 Brown. Rep. Chanc. 297, 
cited by my brother Le Blanc, that a mere deviſe of the re- 
ſidue does not amount to an execution of a power of appoint- 
ment. As to the caſes, where money ſo circumſtanced has 
been made aſſets in favour of creditors, thoſe caſes have been 
decided on principles peculiar to a court of equity; but deci- 
ſions in a court of equity afford no authority for a court of 
law, unleſs they proceed on legal grounds. It is a matter for 


a court of equity to ſupply the defective execution of a power, 


but all we can do, is to ſee whether the money paſſed to the 
executor, that is, whether it were part of the wife's perſonal 
eſtate. But there is no caſe which has gone that length, 
where a bond has been conditioned for the payment of money, 
to the nominee of a third perſon. The other judges were of 


the ſame opinion. 


Withnell, cl-rk, 
7. Gar: ham, 
clerk, Fr. Ter. 
35 Geo. 3 B. R. 
6 1%. Rf. 388. 


Powers granted to ſeveral perſons.) & power to appoint 
a ſchoolmaſter to an ancient foundation given to the 


vicar. and churchwardens (of whom there were eleven), and 


in caſe of their neglect in appointing them to devolve to 
two corporate bodies in ſucceſſion, and to reſult in the 


— 


— 


11) In Peafe v. Meade, Gods. 192. Cook made this diſtinction, “ If I 


« be bounden to Pay 10). to the athgnee of the obligee, and his afhgnce, 
& and hi- atlignee makes an executor, and dicth, the executor ſhail not 
4% have the iol. Bur if I be bounden to pay 10). to the obligee or his 


« aflignees, there the executor ſhall have it, becauſe it was a duty in 


the obligee himſelf.” = 
ernicr 
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dernier reſort to the ſame vicar and churchwardens, to whom 
alſo the general power of managing the. truſt was com- 
mitted, is well executed by the vicar and a majority of the 
churchwardens ; eſpecially if ſuch an election be ſupported by 
uſage. In an action on two feigned iſſues to try whether the 
plaintiff or the defendant had been duly nominated and ap- 
pointed ſchoolmaſter of the grammar ſchool of Skipton in 
Craven in the county of York, it appeared at the trial that 
the plaintiff claimed under an appointment by the vicar and a 
majority of the churchwardens of the pariſh of Skipton, and 
that the defendant claimed under an appointment by the maſ- 
ter and fellows of Lincoln-college, Oxford, under a power, as 
they contended, devolved upon them in default of an appoint- 
ment by the vicar and all the churchwardens of the pariſh of 
Skipton. And the only queſtion was, Whether it was neceſ- 
fary for all the churchwardens to concur with the vicar in the 
appointment, or whether the concurrence of the majority of 
the churchwardens was ſufficient? Both parties claimed un- 
der an indenture dated iſt September, 1548; whereby Wil- 
liam Ermyſted clerk and canon reſidentiary of St. Paul's, 
London, did give grant and convey to thirteen truſtees therein 
named and their heirs all his meſſuages lands and tene- 
ments in Ardyngam therein deſcribed to their uſe, to the in- 
tent that they ſnould take and receive the rents and profits 
thereof, and yearly apply the ſame as in a certain ſchedule 
thereto annexed was mentioned. By this ſchedule the founder 
ordained that there ſhould be for ever a grammar ſchool in 
Skipton in a houſe which he had lately purchaſed there, and 
a ſchoolmaſter thereof; and after giving a power of amotion 
in Caſe of miſhehaviour of the ſchoo!maſter in certain caſes to 
the vicar of Skipton and his ſucceffors together with the 
guardians of the church for the time being, he gave the 
power of appointment in theſe words; © Item volo et ordino 
« quod jus nominandi ordinandi et preſentandi habilem et 
% idoneum capellanum ad dictum ſervitium pedagogi ut præ- 
© mittitur exercendum pertineat ad prædictum vicarium Te 
J. et ſucceſſores ſuos et ad guardianos eccleſiæ preedictæ 
« pro tempore exiſtentes. Item quod bene licebit eiſdem 
« toties quoties ſervitium prædictum vacaverit unum capella- 
© num habilem et idoncum ad dictum -f{ervitium ut premittl- 
© tur exercendum nominare preſentare admittere inducere et 
* imponere. Item volo et ordino quod quoties contingit 
e cofdem vicarios et alios ſupradictos pro tempore exiſtentes 


in hujuſmodi nominationis et ordinationis negotio eſſe neg- 


4 Jigentes ita quod infra menſem unum a tempore ceſſationis 
« officii predicti continue numerandum nullum habilem et 
« jdoneum capellanum ad idem ſervitiam ut præmittitur no- 
minent et impenant, tunc quod tot:es incontinentur Vigore 
* hijus preſentis ordinationis et voluntatis me Jus nomi- 

Vor. IV. 2H «© nandi 


** 
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et nandt admittendi inducendi et imponendi unum habilem ec: 
« jdoneum capellanum ea vice ficut alias cum conſimilis caſus 
c et negligentia prædictorum vicariorum et aliorum fe ob- 
& tulerit, et non aliter, ad rectorem five magiſtrum Lin- 
 colnienfes collegii in Oxoniã doctorem Wefton et ſocios <ul. 
& dem collegii et ſucceſſores ſuos hoc pacto et ea lege de- 
« volvatur. Et ſi prædictus magiſter five rector et focti col. 
tc legii ſupradifti in hujuſmodi nominationis negotio negli- 
cc gentes fuerint, ita quod nullum habilem et idoneum capel- 
ec Janum nominent et imponant ad idem ſervitium ut præmit- 
titur exercendum per unum menſem poſtquam ad eorum 
© notitiam pervenerit, de defectu et negligentia prædictorum 
« magiſtri ſive rectoris et ſucceflorum ſuorum, tunc volo et 
ordino quod jus nominandi et imponendi unum habilem et 
& jdoneum capellanum ad officium præedictum ad decanum et 
“ capitulum eccleſiz cathedralis Sancti Pauli London ea vice 
« et non alias devolvatur; ita quod illis bene licebit in tali 
sc cafu unum habilem ct idoneum capellanum ad dictum ſervi- 
tium nominare et imponere; quos ſi contingat fore negli- 
gentes in hujuſmodi negotio poſt habitam per eoſdem noti- 
tiam de defectu ſuperiorum per unum menſem integrum, 
tunc volo et ordino quod jus nominandi unum habilem et 
idoneum capellanum ad dictum ſervitium exercendum ad 
« præfatos vicarios T. J. et ſucceſſores ſuos et guardianos ſu- 
tc pradictos pro tempore exiſtentes in perpetuum revolvatur.” 
There was alſo a power given to the vicar and his ſucceſſors 
and the guardians of the church for the time being, in caſe of 
the ilnefs of the ſchoolmaſter for upwards of a year, to pro- 
vide a ſubſtitute, who was to have half the falary, and the 
ſchoolmaſter the other half. The power of demiſing was 
alſo given “ad præfatos vicarios T. J. et ſucceflores ſuos 
« ibidem et guardianos eccleſiæ de Skipton prædictos pro 
% tempore exiſtentes et capellanum ſcolæ prædictæ guberna- 
e cula prædicta tenentes; ita quod emolumenta inde collecta 
& per eoſdem expendantur ad reparationem et ſuſtentationem 
« dicti magiſtri et dictæ ſcolæ de tempore in tempus in per- 
« petuum.”” It appeared at the trial that there had always 
been eleven churchwardens in the pariſh of Skipton z and the 
jury found as a fact that the uſage had been to appoint by tho 
vicar and a majority of the churchwardens ; and they ac- 
cordingly found a verdiCt for the plaintiff, who claimed un- 2 
der ſuch an appointment. A NEW TRIAL BEING MOVED It 
FOR in order to obtain the opinion of the Court upon this 0 
caſe, and a rule niſi granted. On ſhewing cauſe againſt the b 
rule: THE OrJECTION urged againſt the plaintiff's title was, 
that a majority only of the churchwardens concurred with 
the vicar in the appointment, whereas the conſent of all of them = 
was neceſſary. Lord Kenyon Ch. J. lt is ſometimes dit- 7 
ficult to get rid of firſt impreſſions; and from the time * 
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this caſe came beſore the Court the firſt time (1) down to the 


preſent moment I have had no doubt in my mind about it. 
Upon reading the deed itſelf, perhaps, ic may be ſaid to be a 
little in dubio whether theſe churchwardens ſhould or ſhould 
not be conſidered as a corporation for this purpoſe. -In the 
courſe of the argument the defendant's counſel ſaid that He 
churchwardens of a pariſh are a corporation for a particular pur 
pofe, namely, to take care of the goods of the church: but ſpeak- 
ing in legal language that is not ſo; zhey are in that cafe only 
2 a corporation. If they were a corporation, actions ſhould 
e brought againſt them 1n their corporate name, and any da- 
mages recovered againſt them would be recoverable out of 
their corporate eſtate: whereas all actions muſt be brought 
againſt them in their individual names, for they have no 
corporate name; damages muſt be recovered againſt them 
perſonally, and not to be paid out of their corporate eſtate, 
tor they have none; and if they go out of office before the 
action 1s concluded, it does not ſurvive and go to their ſuc- 
ceſſors. Therefore I take it that they are qua a corporation 
only. It has been ſaid that according to ſome of the old caſes 
there is a difference between thoſe caſes where a power is 
given to perſons nominatim, and thoſe where it is given to 
them by the name of their office; that in the latter, the ſur- 
vivors may act though ſome of the original perſons are dead, 
though when they are mentioned by name they cannot : as 
far as that diſtinction goes, it is in ſupport of our determina- 
tion in this caſe. But the whole of that doctrine is founded 
on law, which was perhaps a little doubtful in its origin, and 
was the occaſion of making the ſtatute 21 Hen. 8. c. 4. 
For it appears by the preamble that that act was paſſed rather 
to remove doubts than to make a new law: it recites that 
ſuch a ſale of lands © after the opinion of divers perſons can 
in no wile be good or effectual in the Jaw, &c.“ The ob- 
ſervations that have been made on the deed of foundation by the 
plaintiff's counſel have great weight with me, particularly that on 
the word zegligence. If the vicar and churchwardens of the 
pariſh do not appoint within the time limited, the right of 
appointing goes to Lincoln-college, Oxford, then to the dean 
and chapter of St. Paul's, and at laſt it returns to the fame 
vicar and churchwardens; and I cannot forb-ar laying ſome 
ſtreſs on the laſt devolution ; for it comes back to the vicar 
and churchwardens in perpetuum ; and if they cannot all agree 


in ſuch a cafe, how is it to be decided? And in the other 


caſes of deprivation and of ſickneſs, the office is to be filled 
by this body alone, without any devolution on any other 


(i) This caſe firſt came before the Court on a motion for a mandamus 
to the Archbiſhop of Canterbury to licenſe the plaintiff; and on arguing 
that rule, the Court directed theſe iſſues. | 
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Power. 
body. I alſo lay ſtreſs on the words by which the power is 


given to this body; it is given to them“ and their ſuc- 
ceſſors, which rather applies to corporations than to indi- 
viduals. Then as this body are qua a corporation for ſome 
purpoſes, it ſeems to me to have been the founder's intention, 
collecting that intention from the deed itſelf, that the nomina- 
tion to this ſchool ſhould be by the vicar and the majority of 


the churchwardens. If this be not ſo, how is the next power 


of nominating given to Lincoln-college in their corporate ca- 
pacity; the college is incorporated for certain purpoſes, for 
the good government of the youth committed to their care, 
&c.: but they are not a corporation for all purpoſes ; and if 
this power of nomination devolved on the college the ſame ob- 
jection that is made to the appointment of the plaintiff might 
be made to a nomination by them, if the maſter and fellows 
did not all agree. I am now giving my opinion in the ab- 
ſence of two of my brethren: but they had heard almoſt the 


Whole of the argument on behalf of the defendant, and as far 


as they could form an opinion, I have their authority for ſay- 
ing that they agree in this conſtruction of the deed. And 
my brother Cr:/e ſaid that he was particularly ſtruck with 
the obſervation that the power given to this body was claſſed 
with the ſame power given to other bodies who act by its ma- 
Jority ; and that the rule, noſcitur a ſociis, was applicable to 
this cafe, as affording; a clue to the intention of the founder, 


Thus my opinion is formed, without reſorting to the ulage ; 


but I think that allo is important. It is inſiſted, however, that 


Ve ought to reject the uſage in this caſe, not only becauſe the 


inſtances given in evidence were not as ancient as the deed, 
but becauſe alſo no uſage can be let in to explain a private 
deed. If the firſt reaſon were ſufficient to reject the uſage, 
do not know how far ſuch an objection might extend. In 
many caſes a party undertakes to prove a cuſtom from the 
time of legal memory, the reign of Richard the Second ; but 
that proof is generally eſtabliſhed by evidence of acts done at 
a much later period, and frequently no evidence is given be- 
yond the preſent century. And of courſe the fame ſtrength of 
evidence is ſufficient in this caſe. And it is enough to ſay in 
this cafe that the jury found it as a fact that the uſage was in 
favour of the plaintiff, Neither is there any difference in this 
reſpect between a private deed and the king's charter : in both 
caſes evidence of uſage may be given to expound them. If 
there were any difference, it would rather operate againſt the 
defendant ; for the king's grants are not conſtrued ftrongly 
againſt the grantor as private deeds are; and yet uſage is ad- 
mitted in that caſe. On the whole I am clearly of opinion 
that the nomination of the plaintiff by the vicar and the ma- 


jority of the churchwardens was a valid nomination; and if 


the defendant be diſſatisfied with our determination, he may 
Carry 
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earry this queſtion up to the Houſe of Lords by inducing the 
attorney-general to file an information in the court of Chan- 


cery. LAWRENCE, J. The reaſons given by Lord Kenyn 
ſufficiently ſhew that it was the intention of this founder that 
the right of nomination ſhould be in the vicar and the majo- 
rity of the churchwardens. In general it would be the under- 
ſtanding of a plain man that, avhere a body of perjons is to do an 
a, a majority of that body would bind the re/?. It is clear 
that if there be any ambiguity. in this deed, uſage is admiſſible 
to explain it. And the argument of convenience from this or 
that conſtruction of a deed creates that fort of ambiguity that 
ſhould be explained by referring to uſige. So Lord Hard- 
wicke thought in the caſe of the 4ttorney- General v. Parker, 
where great inconvenience would have ariſen from conſtruing 
the word © inhabitants“ in its full ſenſe ; and he faid that“ in 
& the conſtruction of ancient grants and deeds there is no 
better way of conſtruing them than by uſage, and contems- 
« poranea expoſitio is the beſt way to go by.” As the uſage 
in this caſe has been found by the jury, we are to take it to 
have prevailed from the time when the deed was made. And 
though it is contended that it ought not to be concluſive on 
Lincoln-college, there is no reaſon why they thould not be 
bound by it; for if this uſage has at all times prevailed ſince 
the ſchool was founded, inſtances mult have occurred in which 
they had an opportunity of diſputing it, if they had thought 
proper ; and having always acquieſced, they are now conclud- 
ed by it. Rule ditcharged. 

If a powfr of a public nature be committed to ſeveral, who 
all meet fol the purpoſe of executing it, the act of the majo- 
rity will bind the minority. This was treſpaſs for ſcizing, de- 


Gtindley and at 
other v. Barker 


taining, and converting certain hides of leather, the property r 3. C. B. 
of the defendants. Ihe plea juſtified the ſeizure and de- | e 


; ; 319. 
tainer, for that after the making of 1 Fac. 1. c. 22, entitled : 


an act concerning tanners, curriers, ſhoemakets, and other ar- 
tificers occupying the cutting of leather to wit, on, Sc. 7% 
Barker, Fohn Pym, Robert Pownds, and John Matthiſon 
{the defendants), and alſo Henry Matchwick, ohn Thomas 
Molliy, Thomas Slack, and Thomas Mead, were duly appoint- 
ed ſearchers to view and ſearch all and every tanned hide, Kin, 
or leather which ſhould be brought as well to the market at 
Leadenhall, as to any other fair or market within three miles 
of the city, of whom the faid Thomas Mead was duly appoint - 
ed a ſealer, &c. ; and that afterwards and while they continued 


ſuch ſearchers, &c. the ſaid hides of tanned leather above 


mentioned were offered and put to ſale by the plaintiffs. 8c. ; 
and that the ſaid hides had not after the tanning thereof been 
well and thoroughly dried, &c. wherefore the ſaid defendants 
ſeized, &c. &c. in order that the Lord Mayor might appoint 
triers for the trying of the ſame, according to the directions 


3H3 of 


of the ſaid ſtatute, to wit, at &c. which is the ſaid treſpaſs, &c. 
And this, &c. Wherefore, &c. THE REPLICATION tendered 
iſſue on the fact of the hides not being well dried, and newly 
aſſigned, that after the ſeizure, the ſaid mayor did appoint ſix men, 
to wit, 7o/eph Lacey, George Murray, Edmund Sylveſter, Samuel 
Norris, Samuel Brooks, and William Webſter, triers for the try- 
ing, amongſt others, of the ſaid hides fo ſeized as aforeſaid ; 
which ſaid ſix perſons did on, &c. enquire, examine, and try 
whether the ſaid hides were ſufficiently ſerviceable or not, 
And that upon ſuch inquiry, the ſaid S. B. and /. V. 
diftered from the four other triers with reſpect to the ver- 
dict which ought to be given concerning the faid hides, 
and the faid S. B. and V. I, then and there refuſed to find 
the ſame inſufficient or unſerviceable, and the faid hides were 

found and returned inſufficiently dried, and accor ANcon- 
dem ned by the ſaid F. L., E. S., G. AM., and S. N. M,, with- 
out the concurrence of, and in oppoſition to, the faid & B. 
and //. V. Of all which premiſes the ſaid defendants after- 
wards and before the commencement of this action, to wit, 
on, &c. at, &c. had notice. And the ſaid plaintiffs further fay 
that they brought this action not only for the treſpaſſes in the 
introductory part of the plea mentioned and thereby atten pted 
to be juſtified), but alſo for that the ſaid defendants after the fad 
S. B. and VL. V. had refuſed to find the ſaid hides of tanned 
Jeather to be inſufficient or unſerviceable, and alfo after tue 
ſaid defendants had ſuch notice as aforeſaid, to wit, at, &c. 
kept and detained the ſaid hides for a long ſpace of time, to 
wit, &c. and converted, &c. &c. which ſaid treſpaſſes above 
newly aſſigned are other and different, &c. wherefore, &c. 
The pleas to the new aſſignment were: 1ſt, Not guilty. 2dly, 
That the defendants being ſuch ſearchers, and having lo as 

_ aforeſaid ſeized the ſaid hides, &c. afterwards and after the 
ſame had been found by the triers, and the faid plaintiffs had 
by reaſon thereof forfeited the ſame, the defendants kept and 
detained the ſame in order that the ſaid hides ſo forfeited, 
might be brought to Cxildhall there to be prized by in- 
different perſons as by the ftatute directed, &c. &c, and 
this, &c, wherefore, &c. General demurrer and joinder, 
This demurrer was twice argued; AND FOR THE PLAIx- 
TIFFS IT WAS ARGUED, that by the preamble of 1 Fac. 1. ; 
c. 22. it appears that the former ſtatutes upon this ſubject 
had been too ſharp and rigorous, and that the legiſlature in- 
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| tended that the goods of the ſubject ſhould not be condemned 1 
in unleſs by the concurrent opinion of the three branches of the * 
is trade, viz. the tanner, the currier, and the cordwainer, of at $i 
9 leaſt by a majority compoſed of perſons in thoſe three branches db 
ia of the trade. I hat the 33d fect. of the act by which the triers 5 

are appointed, following up the idea of the preamble which 1 


had expreſſed that the trade had been oppreſſed by ſome r. 
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that were too rigorous, enacts that to the end there might 
be an indifferent trial, the triers ſhould be ſelected two from 
each branch of the trade, and very much aſſimilates them to a 
jury; they are not to be of kin or affinity to the owner ef the 
leather, and they are upon their corporal oaths © to enquire, 
ſtraightly examine, and try.“ That it is not unreaſonable to 
ſuppoſe that the legiſlature intended all fix to be unanimous, 
when the common law has in the caſe of a jury required the 
unanimity of twelve. But ſuppoſing that a majority of the 
triers might decide, ſtill as the legiſlature had anxiouſly 
compoſed this tribunal of the three branches of the trade, 
whoſe united {kill and experience would beft enſure a juſt 
verdict ; that majority muſt be compoſed of one at leaſt of 
cacn of thoſe three branches; whereas upon the preſent plead- 
ings it appears that the condemnation in queſtion was made 
by the two curriers and the two cordwainers, excluſive of the 
two tanners. That there is no inſtance in which the majo- 
rity of a number of perſons appointed to try a fact can deter- 
mine the queſtion. In the courts of law, though a majority 
of the judges decide, ſtill they decide upon a queſtion of law 
and not of fact, which makes a material diſtinction. Nor is 
there any analogy between this and the caſe of corporations; 
whoſe acts are either legiſlative or miniſterial, relate to their 
own intereſts only, and do not take away the rights of other 
perſons, as the act of the majority in this inftance does. That 
in the cafe of elections the majority muſt of courſe bind the 
reſt. Generally ſpeaking, however, where any number of 
perſons are appointed to do a particular act, they muſt all 
join. Thus in the King v. Hobbes, Ney. 47, where a com- 
miſſion made out to ſix, four, or two, was executed by three, 
the execution was held void, and C. Litt. 181. b. was there 


Cited (1), That it is obſervable alſo that where any number 


of perſons are appointed by act of parliament, the majority 
of whom are intended to act, it is always fo expreſſed. | 
EyRE, Ch. J. The true queſtion in this caſe lies in a 
very narrow compads ; it is this: What is the operation in law 
of a judgment of four out of {ix triers, {ix being the number 
conſtituted to be the triers, and the {ix being aſſembled to en- 
quire and try; whether it is to be deemed the finding and judg- 


wann 


— — 


(1) A cafe decided in K. B. about three years back, of v. Bland 
was mentioned: that was an action on a bond given by the defendant as 
ſecurity for a collector of the rates in St. Andrew's, Holborn; the local 
act had directed that the collector ſhould be nominated by the commiſ- 
fioners, five of whom ſhould be a quorum ; the collector was elected by 
three, and it was held on a motion for a new trial that the ſurety was 
not liable, as the collector was not duly appointed. But Eyre, Ch. J. 
faid, that if the appointment had been made by three, at a board conſiſt- 
ing of five, he ſhould have thought the appointment good, | 
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ment of the body, or merely the finding and judgment of the 


four individuals who concurred ? If it is the mere finding of the 


four who concurred, then this leather is not found inſufficient ; 
but if the operation of Jaw on the finding of four, who are 
the majority of the body duly aflembled, be, that their judg- 
ment is the judgment of the whole, and therefore the judg- 
ment of the triers, then the leather muſt be taken to have 
been found inſufficient, and the defendants are juſtified. On 
the firſt argument, I thought this queſtion would turn on two 
general heads of enquiry. iſt, What the general rule of law 
was in the caſe of bodies of men entruſted with powers of 
this nature; whether they muſt all concur, or whether the de- 
ciſion of the majority would bind the whole? 2dly, Suppoſing 
the latter to be the general rule, whether that general rule 


is to be controlled by the intent of the legiſlature as collected 
from the ſcope and proviſions of this act? 


With reſpect to the firſt queſtion, I think it is now pretty 
well eſtabliſhed, that where a number of perſons are entruſted 


with N not of mere private confidence, but in ſome 


reſpects of a general nature, and all of them are regularly 


5 aſſembled, the majority will conclude the minority, and their 


act will be the act of the whole. The caſes of corporations 
go further: there it is not neceſſary that the whole number 
mould meet; it is enough if notice be given; and a majo- 
rity, or a leſſer number, according as the charter may be, may 
meet; and when they have met, they become juſt as compe- 
tent to decide as if the whole had met. With a view to this 
Caſe, thoſe who have met reſemble the ſix triers who have au- 
thority to decide: and then a queſtion ariſes, how they may 
act when they have met. The cafe of the Attorney-General 
v. Davy, 2 Atkyns, 212 (where it was decided in the caſe or 
a corporation, that a majority may act though nothing be 
mentioned in the charter of the major part), ſhews the opi- 
nion of a great judge, Lord Hardwicke, who was much con- 


verſant with this ſubject in one part of his judicial life, that 


the majurity of perſons aflembled will conclude the minority, 
and an act done by them will be the act of the whole body. 
And that part of che Jaw of corporations applies to this caſe ; 
that with regard to powers not merely private, which are to 
be exercifed by many perſons, provided a ſufficient number be 
allembled, the act of the majority concludes the minority, and 
becomes the act of the whole body. If that be fo, the argu- 
ment drawn from the word, © triers,” being uſed generally, 
in the 33d ſection, will not ſtand much in our way: becauſe 
the judgment of four triers in this caſe is the judgment of all, 
as much as if all had concurred. There is nothing then in the 
general rule of law to prevent this finding from being held 


good. But the queſtion is ſtill open, Whether, on the con- 


{trucion of this particular ſtatute, it does not appear that = 
| only 


Power. 


only all the perſons muſt be aſſembled, but that every one of 
them ſhould concur, or at leaſt that one of each claſs ſhould 
concur? There was, ſomething very plauſible in that laſt 
argument, but I am now clearly tatisRed, either that all mult 


concur, or that a majority may decide for the whole. There 


is nothing in the act which neceſfarily leads to a conſtruction, 
that the majority muſt be compoſed in any particular manner. 
With regard to the general queſtion, it has been argued moſt 
weightily, that as the Jeather might be ſeized in all the ſtages 
of the manufacture, it was fight that the authority which was 
to determine ſhould be delegated to perſons of all the different 
trades, in order that the body might be aided and afſiſted by 
the united experience of all the branches, whenever the in- 
quiry ſhould come before them. But it ſtruck me, that when 
the body was fo conſtituted and had aſſembled, and could have 
the aſſiſtance of the united experience of all, the neceſſity of 
all concurring in the final judgment was not ſo apparent, and 
might be attended with inconvenience. It is, indeed, a truth, 
that in a body compoſed of three claſſes of trade, thoſe who 
are of the particular trade of which the owner of the goods 
happens to be, may feel an inclination to favour the members 
of their own trade, and may hefitate to condemn, when the 

themſclves might be liable to condemnation the next time. 
And this might be attended with a great deal of inconve- 
nience, ſince the fearchers are obliged to execute a public 
duty, and the validity of their acts mutt depend upon the judg- 
ment of the triers (1). It ſeems better that when all the know. 
ledge which cach claſs can afford has been communicated, the 
whole hould be governed by the majority. This caſe has 
been compared to tne caſe of juries, and in many reſpects it 


is analogous; but in an abundance of particulars it is un- 


like. On the abſtract queſtion, it has often been debated, 
whether there is policy and good reaſon on the fide of the rule 
which requires unanimity in a jury. However good, there- 
fore the rule may be found in practice, when applied to juries, 
yet if it be doubtful in theory, we ought not to force the ana- 
Kon, and apply the rule to other caſes where it may be found 
inconvenient. It is impoſſivie that bodies of men ſhould al- 
ways be brought to-think alike: there is often a degree of 
_ coercion, and the majority is governed by the minority, and 
vice verſa, according to the ſtrength of opinions, tempers, pre- 
judices, and even intereits, We ſhall not, therefore, think our. 
ſelves bound in this cate by the rule which holds in that. I 
lay no great ſtreſs on the clauſe of the act which appoints a 
majority to act in certain caſes, becauſe that appears to have 
been done for particular reaſons which do not apply to the ul. 
timate trial: it relates only to the aflembling the ſcarchers ; 


(1) Harne v. Farl:y, 6 Term Rep. 443z ante, p. 103. 
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no there is no doubt that all the ſix triers muſt aſſemble; 

and the only quettion is, what they mult do when aſſembled? 
We have no light to direct us in this part, except the argu- 
ment from the nature of the ſubject. The leather being ſub- 
ject to ſaizure in every ſtage of the manufacture, the tribunal 
ought to be compoſed of perſons ſkilful in every branch of 
the manufacture, And I cannot fay there is no weight in the 
argument, drawn from the neceſſity of perfons concurring in 


the judgment, who are poſſeſſed of different branches of know- 


ledge, but ſtanding alone it is not fo concluſive as to oblige 
us to break through a general rule: belides, it is very much 
chviated by this conſideration, that when all have aſſembled 
and communicated to each other the neceſſary information, it 
is fitter the majority ſhould decide than that all ſhould be preſſ- 
ed to a concurrence. If this be ſo, then the reaſons drawn 
from the act, and which have been ſuppoſed to demand, that 
the whole body ſhould unite in the judgment, have no ſuffi- 
cient avail, and conſequently the general rule of law will take 
place; viz. that the judgment of four out of {ix being the whole 


body to whom the authority is delegated, regularly aſſembled 


and acting, is the judgment of all. | 

BULLER, J. This is a caſe in which fix perfons are united 
together as one body, and are required by the act to form an 
opinion. They are not permitted to ſay we will form no opi- 
nion, but they muſt decide whether the leather be ſufficient 
and ſerviceable or not. Four of them expreſsly decide that it 
is not; the other two do not agree in that finding, but they 
do not diſſent: and I take it, that in ſuch a caſe, where the 
law compels perſons convened under an oath to form an opi— 
nion, if any of them do not pronounce againſt the opinion of 
the majority, they find for it. If that be fo, it puts an end to 
this caſe, for if it is to be underſtood, upon this record, that 
this judgment has the effect of a judgment of the fix triers, 
no queſtion remains to be conſidered. But upon the act two 
queitions ariſe: 1{t, Whether all the fix triers muſt concur 
in their judgment, or whether a majority are ſufficient to de- 
cide? 2dly, If a majority can decide, what that majority muſt 
conſiſt of? Now it ſeems to me, that upon the firſt queition 
the authority of C. Lite. if we went no further, is decifive 


becauſe it is there ſaid, in expreſs terms, that in matters of 


public concern the voice of the majority ſhall govern, It is 
to be remembered, that not a ſingle caſe, not a dictum has 
been quoted on the other ſide of the queſtion, and that this 
ſtands wholly uncontradicted. In the next place, I think there 
is great weight in ſome of the caſes which have been mention- 
ed. Mittnell v. Gartham was ſaid to have been decided upon 
three different grounds: iſt, Upon the founder's intent; 2dly, 
on a reſemblance to the cafe of corporations; and 3dly, upon 
uſage. One thing is clear from this authority, that a _ 
| F Whic 
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which ſpeaks in general terms, giving a power to a certain 
number of perſons, does not neceſfarily inport that all theſe 
perſons ſhall concur, becauſe if that were neceſſarily the legal 
conſtruction of the deed, uſage would be laid out of the queſ- 
tion. Then we have got thus far upon this caſe, that a deed 
which gives a power to a certain number of perſons, may ad- 
mit of two conſtructions; either that all muſt join in the act, 
or that the majority may do it; in no other way could uſage 
be admitted: uſage being admitted, it certainly had its effect 
in that caſe, Thę cafe, therefore, is open to tne argument of 
inconvenience, which was flightly touched upon: for if the 
act admits of two conſtructions, certainly the argument of in- 
convenience applies. Now, if it be neceſſary that all ſhould 
concur, one man may deſtroy the determination of five, though 
that one may be the Jealt qualified of the whole fix to judge; 
and the conf. quence will be, that if the defect be in the tanning 
of the leather, and by the tanners' and the cordwainers? opi- 
nions be pronounced iniufficient, yet if one currier declare it 
to be ſufficient, the judgment of the others will not avail. 
Why, that is unrenſonable upon the face of it, and therefore 
ſuch a conſtruction cannot be adopted. It ſeems to me, there- 
fore, upon the whole view of the caſe, that the majority of the 
fix muſt decide, With reſpect to that majority being com- 
poſed in any particular way, I can fee nothing in the ſtatute 
which warrants ſuch an idea. | 
HEATH, J. was of the ſame opinion; and ſaid, though we 
have no particular deciſions directly in point, yet there are 
ſome uſages and ſome received opinions which are equivalent 
to deciſions. We know very well that in all commiſſions of 
oyer and terminer and gaol delivery, and of the peace, here 
a quorum is conſtituted, and it is necetlary that a quorum 
ſhould be preſent to do the acts for which they are appointed, 
yet if the quorum are in the minority, the majority ſhall con- 
clude the minority. | 
Rook, |. I might reſt ſatis hed with deciding on the parti- 
cular circumſtances of this caſe; and if ] did, I ſhould agree, thataf- 
ter the authority of the King v. Foxcroft, 2 Burr. 1017. four hau- 
ing abſolutely found in this caſe, and the two others having only 
refuſed to concur, will amount to a finding by the whole body. 
But as that might lay a ground for further litigation, I think 
it right to be more explicit. I think the words of the ſtatute 
are at leaſt doubtful, and Jam warranted in fo thinking ſince 
the counſel have not confined themſelves to contending that 
the whole body mutt concur, but either the whole body or 
one of each claſs. The latter conſtruction ſeems extremely 
queſtionable, ſince the act makes no mention of the three 
claſſes, which in ſ. 24. appoints triers for the country, though 
they are to examine and try in the fame way as thoſe in Lon- 
don, The authority given to the triers in the preſent inſtance 
| 18 
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is general, to examine and try whether certain goods are fer. 
viceable or not, and is committed to them for the advancement 
of public juſtice, and as a public truſt. Now the deciſions 
are numerous (and may be found in Viner, title Authority, 
letter B) to ſhew that a different conſtruction prevails with re- 
ſpect to private authorities and authorities for the advancement 
of public juſtice. So alſo Lambard, in his Juſtice of the Peace, 
ftates expreſsly, that where a precept for keeping the peace is 
made jointly to twain, one alone may ſerve and execute that 
precept; following the rule laid down in C. Lztt. 181. 5. If 
this be the caſe, and we are not bound by the ſtrict words of 
the act (which it ſeems agreed we are not), but are to give 
the clauſes ſuch a conſtruction as will beſt advance the ends of 
public juſtice, there can be very little doubt how we ought to 
decide. We ſhall not advance public juſtice by faying, that 
though a majority of the triers who have had the advantage of 
all the information to be derived from the whole ſix who com- 
poſe the tribunal, are of opinion that the leather is unſervice- 
2ble, ſtill any one man ſhall have it in his power to prevent a 
finding by holding out againſt the reſt. All fix muſt un- 
doubtedly try; but it does not, therefore, follow that they muſt 
all decide the ſame way. Each man is, after due examination 
and enquiry, to decide according to the beſt of his judgment, 
and the queſtion is to be determined by the opinion of the 
majority.— Judgment for the defendants, | 
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| ABANDONMENT, 
See MARINE INSURANCES, No. 8. 
ABATEMENT. 


If an action be brought within the 


rized to 121ze leather in/ufficicntly dried, 
in order to carry it before other 
officers, called triers; but they cannot 
teize any leather which is ſufficiently 
dried, {/ough in their gudgment it be 


bn — 2 _— 7 2 TX Hate * 8 8 
time limited by A ttatute, and it abate! wot jo ; and if they do they are liable 
by the death ot the defendant, it mulſt{., an action of treſpaſs. M urne v. 


be revived againſt the heir or repreſen- 
tative within the ſame time of Iimita- 


tion. Knight v, Bate. 150 
See allo ANCIENT DEMESNE. 


ACTION. 


1. If A. tenant for life, ſubject to 
forfeiture, with remainder over to B. 
grants a leaſe to C. for a term of 
years, and afterwards, apprehending 
that he has forfeited, acquieſces in B. 
claiming and receiving the rent from 
C. the executor of 4. may, on thewing 

that he acquieſced under a falſe ap- 


| 


Farley, and two others. 103 
| 3. An action will lie for publiſhing 
any thing in writing, which tends to 
render another ridiculous. Villers v. 
Monfley. 110 

4. A letter written to a third perſon 
calling the plaintiff a villain, was held 
actionable without proof of ſpecial da- 
mage. Boll v. Stone. 111 

5. If 4. and B. have a general run- 
ning account, conſiſting of bills 
drawn by B. and C. in favour of A, 
and of bills and other ſecurities de- 


poſited by A. and B.; and, upon the 


prehention, and that his intereſt was failure of B. and C., A. be obliged to 


not in point of fact forfeited, recover 
from C. the amount of the rent er- 
roneouſly paid to B. I illiams execu- 
tor of Elizabeth Breedon v. Bartllolo- 
mers. | 
2. Searchers of leather, appointed 


— 


take up the bills received by him from 
B. whereby the balance of the ac- 
counts is in favour of A. ſtill he can- 
not maintain trover for the bills de- 
poſited by him with B. unleſs they 


were ſpecifically appropriated to an- 
| {wer 


| 
| 


under fiat. 2 Jac. 1. c. 22. are autho- 
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ſwer B's drafts on C. in favonr of 4. 
and depotited for -that purpole ex- 
prefsly. Bent, et al. v. Puller, et al. 
Aſſignees of Cutdwell and Co. 145 

6. Actions for uſe and occupation 


cannot be maintained in the court of 


Conleicnce in London. I} ooltey . 
Cloutmun. | — 202 

7. In an action for a libel written 
in a foreign language, the plaintitt 
mult tet forth the libel in the original; 
and, if he only ſet out a tranflation of 
it, the court will arreſt the judgment. 
Lenobio v. Axtell. 127 

8. The plainiitts, together with 4. 
and . being owners of one ſhip, and 
the detendant of another, a prize was 
taken, condemned and ſhared by 
agreement between them; alterwards 
the ſentence of condemnation was re- 
verſed, and reſtitution awarded, with 
coſts, which was paid ſolely by the 
plaintiftts. 4. and B. having in the 
mean time become bankrupts; it Was 
held that an action could not be 
brought by the plaintifls alone for a 
moiety of the reititution money and 
of the coſts, becauſe it was either a 
partnerſhip tranſaction, when A. and 


B. ought to be joined; or not, When 


ſeparate actions ſhould be brought by 

each of the perſons paying, Granan 

et al. v. Robertfon. 628 
ADMINISTRATORS. 


See EXECUTORS. 


AGENT. 


ee Marine INSURANCES, No 
PARTNERS, No. 3» 


AGREEMENT. 


1. An agreement to grant a leaſe, 
whereby the leſſor did let and ſet for 
twenty-one years from a future day, 
mall be a leaſe in prefents, if the cir— 
cumſtances ſhew the party's intent ſo 
to be. Baxter ex dim. Abralall, Ci. 
v. Browne, 7 


Il. 


73 

2. A ſubſequent agreement may, 

by relation, operate to make a reler- 

vation of rent from the beginning. 

M Leiſi v. Tate. 87 
ALIENS. 


A TABLE OF THE PRINCIPAL MATTERS. 


begin to run againſt a plaintiff who 
Strithorſt v. Greme. 
AMENDMENT, 

See COKPORATIONS, No. 7. 

ANCIENT DEMESNE, 


Ancient demeſne muſt be pleaded 


154 


realm. 


within the firſt four days of the term. 


Denn ex dim Mot. v. Fenn, 
ANNUITY, 


In debt, on an annuity bond, de- 


728 


replied, that there was a memorial 
which contained the names of the par- 
ties, &c, aud the conſideration for which 
the annuity was granted, and the de- 
tendant rejoined that the conſideration 
is untruly alleged by the memorial to 
liave been paid to both obligors, for 
that one of them did not receive any 


part of it. To this there was a ſpecial 


demurrer; aud joinder in demurrer, 
And it was held that the rejoinder was 
bad on two grounds: 1ſt, That it was 
a departure from the pleaz 2dly, 
That it alleged no matter inconſiſtent 
with the allegations in the memorial, 
| Pracd v. The Duclejs of Cumbertand. 
| 705, 796 
APPRENTICE. 


An indenture executed by the de- 
fendant, in which it js recited that one 
had put himſelt apprentice to the de- 


tendant, is evidence againſt the de- 
tendant that the apprentice executed 


the other part of the indenture. Bu- 
leigh v. Stubbs, 711 


ARREST. 

A party having a mortgage and alſo 

a bond, as a ſecurity for the tame debt, 

may bring an action on the bond, and 

arreſt the detendant, pending a ſuit in 

equity for a forecloſure. Burnell v. 

Martin. 512 
ASSAULT. 


To treſpaſs for an aſſault and bat- 
tery, the deſendant may plead that 
che plaintiff with force and arms and 


The ſtatute of limitations can never 


| with 


is a foreigner until he comes into this 


tendant pleaded no ſuch memorial as 
the flalute requires, to which plaintiff 


and and ſeal, with a power of re- 
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with a ſtrong hand endeavoured for- 
cibly to break and enter the defend- 
ant's clofe, whereupon the defendant 
reſiſted and oppoled ſuch entrance, &c. 
and if any damage happened to the 
plaintiff it was in the defence of the 
Poſſeſſion of the ſaid cloſe. Jeaver v. 
Bufh. 730 
See alſo New Tala. 


ASSIGNMENT. 


1. A covenant not to en, tram, 
fer, ſet ocer, or otherwiſe do or put away 
the leaſe or premiſes, does not extend to 
an under-leafe granted for part of the 
term. Crujoe ex dim. Blencowe v. 
Bugb y. 92 

2. But if a leaſe contain a proviſo, 
that the leflee and his adminittrators 
ſhall not et, let, or aſſign over, the ad- 
miniſtratrix of the letlee cannot under- 
let without incurring a torfeiture. Noe 
ex dim. Greg fon, widow, v. Herriſon. 


3. Ifa leflee covenant not fo wnder 
tet without conſent of the letlor, under 


entry in caſe of a breach, acceptance 
by the leſſor, of rent due after the 
condition broken, with till notice, is 
a waiver of the forfeiture. Goodright 
ex dim. Malter v. Davids. 96 

4. And it a lefiee, who has cove- 
nanted not © to ec, tet, aſſign, 
fer, make 0c, barter; exche, nge, Or 
otherwije part with the indenture, Ke.“ 
with a proviſo that the landlord may, 
in ſuch caſe, re-enter, gives a warr ant 
of attorney to contets July gment; on 
which the leaſe is taken in execution, 
and ſold; it is no forfeiture of the 
leaſe, 97 

5. But is the warrant of at- 
torney is given fraudulently jor the er- 
preſs purpoſe of aſſigning the leaſe it ts 
otherwiſe. See Doe ex dim. Mitchin- 
ſon v. Carter, 8 Ter. Rey. zoo under 
title Leasrs, in the general appendix 
to this work. 

6. The future half pay of an officer 
is not aſſignable. Lidderdate v. Duke 


of Moutr oe. $51 
An atlignment of a choſe in ac 
tion need not be by deed, IAouell v. 


Fran- 


Nac Trers, | 740 


ASSIGNEE. 


The declaration being againft the 
defendant as aihgnee of al the eſtate, 
&c, in certain premiſes : and the eu- 
dence thut he was athignee of part only; 
was held to be a fatat rarignce. Hare 
v. Cator. | 705 

ATTACHMENT. 


1. An attachment of privilege, though 
informal, being returnable on a general 


return, is a ſufhcient commencement x 


an action to avoid the ſtatute of limi- 
tations. Leuubetter, executrix, v. Marks 
888 adminiſtratrix, 154 

. But an attachment of privilege i 15 
not a continuance ofa bill of Middletex, 
ſo as to avoid the ſtatute of limitations. 
Smith et al. v. Bower. 153 


ATTORNEY. 


In an action againſt the defendant 
for negligence as an attorney, in not 


3 proſecuting a debtor of the plaintiff's 


to judgment, the return of the writ om 
which the debios was arreſted, being 
laid to be in the 25th year, &c. and the 
writ itfelf appearing to have have 
been returrfable in the 24 8 year, &. 
was held to be a fatal variance; even 
though the day of the return was al- 
leged in the declaration under a vide 


dicelł. Green v. Rennctt. 701 
AUCTION. 
See PLEADING, No. 11. 
AUTHORITY. 


r. On the diſolution of a-partnerſhip 
between A., B. and C. a power gien 
to A. to receive all dehts owing to, and 
pay t owing from the late partner- 
hip, does not nithorize him to indorje 
a bill of exchunge in the nume of the purt- 

2c/hip, though drawn by him in that 
name, and 2 accepted by a debtor of the 
partnerſhip, after the ditlolntion : ſo that 
the anlotice cannot maintain an action 
on the bill againſt A., C. and B. as 
partners. Kigour v. Thtgſon, Gul- 
breath, and Harper. 644 

2. A power granted to ſeveral per- 
ſons may be executed by the majority 
of them, JVithnell v. Gartham, 832 


3. if 


— — 
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3. If a power of a public nature be ſuch of the bills as * ere to be 


committed to ſeveral, who all meet for neareſt in value to the 


the purpoſe of executing it, the act of 
the majority will bind the munority.— 


Grindley et al. v. Barker et al. 837 
AUTHORS. 
See Music. 
BAKERS. 


1. The offence of ſelling a loaf of 
bread ſhort of weight, is not within the 
Juriſdiction of the court leet. Sir George 
Colebrooke, bart. v. HAliott. 10 

2. Bakers are not prohibited by 29 
Car. 2. from baking dinners for their 
cuſtomers on a Sunday. The Ning v 


Fohn Younger. 
BAIL. 


1. To a plea to a /c1. fa. againſt bail, 
that the principal died before the re- 
turn of any ca. /. a replication ſtating 
a particular cd. /d. and that the prin- 
cipal was alive at the return of that c. 
ſa. ought to conciude to the court. — 
Chandler v. Roberts ct al. Bail of Il lite, 

Go 

2. To a plea of ſcire facias againſt 
bail, that the princ ipal died before the 
return of any ca, /a. the replication]“ 
ſtated a particular 04. /t. and that the 
Principal was alive at the return of that 
ca, ſu. concluding, and this he is ready 
to verify. . To this there was a ſpecial 
demurrer ; becaule the replication con- 
cluded with a verification, whereas it 
ought to have concluded to the coun- 
try. And there was judgment tor the 
_— } Henderjon v. thy et al. 

701 

3. An outlawry cannot be N 
without ſuch bail as the law requires. 
Cracrajt v. Gledowe. 

4. 4. Special bail muſt be put in, uf, on 
appearing to au outlawry, where {pe- 
ctal bail was originally required. Camp- 
bell v. Daley. $90 |S 

See alto PARLIAMENT, No. I, 


BANKERS. 


/ 


204 


t. Acuſtomerlodged bills of exchange 
in the hands of his banker generally, 
and when the banker advanced money 


*| took no bill from them: 


| 


to him, he applied it to the diſcount of | 


m advanced, 
but without any ſpecial agreement to 
that eflect: held that this did not inva- 
lidate the banker's general lien upon all 
the other bills in his hands, but that he 
might retain them m order to ſecure 
the payment of his general —_ _ 
Dari, et al. v. Bouſher. 43 

2. A. ſold goods to I, for which Þ 
buyer was to pay by a bill at three 
months, B. gave 4. a check on his 
bankers { (Who were alto the bankers of 
A.) requiring them to pay A. on de- 
mand, in a bill at three months; 4. 
aid the check into the bankers, and 
but the amount 
was transferred in the banker's books 


from ÞB.'s account to 4.'s with the 


knowledge of both ; the bankers failed 
before the check became dne; and it 
was held that A. could not recover the 
value of the goods againſt B. Bolton 
v. trichard. 647. 


PANK OF ENGLAND, 


The Court will not grant a mandamus 
to the Bank to transfer ſtock, becauſe 
there is a remedy by an action on the 
cale, if they reſuſe. 7he King, on the 
projecution of Parbury and another, ex» 
eculors of Dawes v. Bank of England, 
237 
BANKRUPTCY, 


To a/umpſtt by ſeveral partners, the 
defendant may plead in bar the bank- 
ruptey of one of them. FEckhard! et al, 


v. Nu. 646 
BARON AND FEME. 


The wife had power to limit to 
ſuch uſes as notwithſtanding her co- 
verture, ſhe ſhould, by deed or will, ex- 
ecuted in the preſence of three wit- 
neftes, appoint: a leaſe was afterwards 
granted by the hajband and wije, attejicd 
by tw witnrfes only. And it was held, 
that the leate by the huſband and wiſe, 
of the wite's land, was not void as te 
the wite, but merely voidable after ſhe 
was di/corert ; and that the wife had 
confirmed it by accepting rent accru- 

ing 


| 


ing after her huſband's death. Doe ex 
dim. Collins v. Meller. 38 


BARRATRY. 


See Marine INSURANCES, No. 1. 
et ſeq. 
| BARRISTER. 


A mandamus will not lie to compel 
admiſſibn to the degree of barriſter. 
The only mode of relief is by appeal to 

the twelve judges, who have a domeſſic 
Jurifdiction over the inns of court. The 
king v. the Benchers of Gray's Inn, on 
the profecution of William Hart. 239 


BEYOND SEA. 
If one plaintiff be abroad, and the 


others in England, the action mutt be 
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verdict for the plaintiff, the defendant 
ſhall not take advantage of his own 
mui-pleading in arreſt of judgment.— 
Harcey v. Nich ds. 753 

4. The acknowledgement of one, 
out of ſeveral drawers ot a joint and ſe- 
veral promitlory-note, takes it out of 
the ſtatute of limitations, as againlt the 
others; and may be given in evidence 
on a ſeparate action againſt any of the 
others. Whitcomb v. Whiting. 159 

5. One of two makers of a joint and 
ſeveral promitiory-note became a bank= 
rupt, and the payee received a dividend 
under the commiſſion, on account of 
the note; the Court held that the pay- 
ment of the dividend, under the com- 
miſſion, was ſuch an acknowledgment 
of the debt, as took the caſe out of the 
ſtatute of limitations. Jackſon v. Tuir- 


brought within fix years after the cauſe 
of action arites, Perry, et al. v. Jack- 
ſon, bart. et al. 152 


BILL OF EXCEPTIONS, 


When there is a bill of exceptions, a 
new trial ſthall not he moved for on the 
point of law contained therein. The 
bill of exceptions is ordained by the le- 
gitlature to be in nature of a writ of 
error, And it would be highly unbe- 
coming iu us to ttop it i trafilu, un- 
leſs you will waive the bill of excep- 
tions: which the defendant declining to 
do, the Court retuſed to hear his coun- 
ſe] on the point of law. Fabrigas v. 
HMoftyn. : | $43 
BILLS OF EXCHANGE AND 

PROMISSORY NUE%9S5, 

1. The ſtatute of limitations does not 
begin to run upon money lent upon 
a bill of exchange, until after the day ot 
payment. IWitterfheun v. the Co. 
Dowager of Carliſle. 159 

2. Declaration, that the defendaut 
and another made their promiliury 
note, by which they jointly or Jeverally 
promiſed to pay, is good. fees v. A- 
vott. 700 

3. Where in an action of af/ump/t on 
2 bill of exchange with the uttial money 
counts, the defendant pleads nf devet 
to the count on the bill, but does not 
plead at ail to the other counts, atter a 


bank. 1 5 
6. A note, given fraudulentiy, to 


carry on a marriage treaty, ſhall be 
good againft the maker, though given 
without any conſideration. Montefiort 
v. Monteſiori. 485 
BILL OF LADING. 
See MARINE IN8URANCEs, No. 12. 
BISHOPS, 


1. A mandamus to a bifhop to li- 
cenfe a curate of an augmented curacy, 
where there was a croſs nomination, 
was refuſed ; becaule the party had an- 
other /pecafic lega! remedy by quare un- 
pedit. The King v. the Biſhop of C. 
ter, 233. 

2. The Court will not grant a man- 
damus to a bithop to licenſe a lecturer, 
without the conſent of the rector, where 
{ach lecturer is ſupported by voluntary 
contributions, unleſs an immemortal 
cuttom to elect without ſuch conſent be 
chewn. The King v. the Biſhop of Lone 
don. — 89 

3. So allo in this caſe, a mandamus 
to the rector to certity to the biſhop the 
election of a lecturer was refuſed ; there 
belng no immemorial cuſtom in the 
parith for the lecturer to uſe the pulpit 
without the rector's conſent, and the 
lecturer being paid out of the poor- 


rates. The King v. Field (the refter) 
e 


Voc. IV. 
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et. al. the Church-wardens of the United 
Pariſhes of St. Ann,” St. Agnes, and 
Zachary. , , a9 


BOND. 


If a defendant plead to debt on bond, 
that the plaintiff won money of him at 
cards, and that the bond was given for 
tecuring payment of it, to which the 
plaintiff replies, that it was given for 
ſecuring the payment of money juſtly 
due, and not for ſecuring the payment 
of money won ; the replication may 
either conelude to the country, or 
with an averment. Hedges v. San- 

don. 764 
See alſo CuIiLDREN. 


BRIBERY. 


1. In an action of bribery at an clec- 
tion, where the declaration ſet forth the 
precept from the ſheriff to the por- 
treeve of a borough, the improper in- 
ſertion of the word © zf” in ſuch pre- 
cept is not a fatal variance, but it wil 
be rejected as ſurpluſage. [rancis King 
v. Samnel Pippet. 709 

2. In an action for bribery on the 
ſtatute 2 Geo. 2. c. 24. it is not a mate- 
rial variance if the declaration ſtate the 
precept to have iſſued to the bailiffs of 
the borough, but the precept produced 
in evidence is directed fo {he bailiſf.— 
tarre v. Harbin. 711 


BUILDINGS. 


1. The builder of a houſe in London, 
on an entire new toundation, may not 
erect half his flank or fide wall on his 
neighbour's vacant ground. Barlow v. 
Norman. 188 

2. Ihe 11 Geo. 1. c. 28. © for the 
«© better regulating of buildings, and 
« to prevent miſchiefs that may hap- 
« pen by fire, &c.” un det ſiuce re- 
pealed), was held to be contined to par. 
ty-walls between kou/cs, and not to ex- 
tend to party-walls between ſtables.— 
er v. Fohn Pratt. 189 

3. A leſſee for twenty-one years at a 
pepper- corn rent for the firſt half year, 
and a rack rent for the reſt of the term, 
who, by agreement, was to put the pre- 


miſes in repair, and covenanted to pay 


the land- tax, and all other taxes, rates, 
aſleſſments, and impoſit ions, having al- 
ſigned his term for a ſmall ſum in groſs, 
was held not to be liable to pay the ex- 
pence of a. party-wall, either by the 
proviſions of the ſtatute or the cove- 
nant ; but that charge muſt, in ſuch 
caſe, be borne by the original land- 
lord. Southall v. Leadbetter. 189 

4. So alſo in this caſe it was held, 
that the owner of the improved rent, 
not of the ground-rent, is liable to pay 
the expences of a party-wall, built un- 
der the 14 Geo. 3. c. 78.: alſo that the 
three months' notice required by 1. 38. 
is only neceſſary where the perſon, who, 
at the time when it is neceſſary to 
build, &c. is liable to pay, cannot agree 
with the owner of the adjoining houſe. 
Peck v. Mood. | 191 

5. But if the leſſee of a houſe at a 
rack-rent, underlet it at an advanced 
rent, he is liable to contribute to the 
expences of the party-wall. Sang ter 
v. Birkhead, 503 

6. But the leflor of a houſe at rack- 
rent (there being no other perſon entitled 
to any kind of rent) is liable to contri- 
bute to the expences of a party-wall, 
though the leſſee has improved the 
houſe demiſed. Beardmore v. For. 195 


CARRIERS. 


1. Caſe on the cuſtom of the real 
againſt a carrier and trover, may be 
joined. Dickon v. Clifton. 720. Maſt 
v. Goud/on. ibid. 

2. But the common way of declar- 
ing againſt a carrier now is in aſſump- 
fit, to which trover cannot be joined. 
Brown v. Dixon. 721 


CELLAR. 


A demiſe of premiſes in Weſtminſter, 
late in the occupation of A. particu- 
larly deſcribing them, part of which 
was a yard, does not paſs a cellar fitu- 
ate under that yard, which was then 
in the occupation of B. another tenant 
of the leſſor. And the leflor, in an 
ejectment brought to recover the cel- 
lar, is not eſtopped by his deed from 
going into evidence, to ſhew that the 

cellar 


» 
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verbatim): The Court held that the 


that it was written“ of and concerning 


limited time after the obligor's death, 


churchwardens to make a church rate 


cellar was not intended to be demiſed. 
Doe ex dim, Freeland v. Butt. 75 


CERTAINTY. 


Upon an information againſt the de- 
fendant for a libel, for that he, &c. 
wickedly, malicioufly, and ſeditiouſly, 
did write and publiſh, &c. a certain 
falſe, ſcandalous, and ſeditious libel 
* OF AND CONCERNING his Maje/ty's 
government and the employment of his 
troops,” according to the tenor and 


effect following (letting forth the libel 


| 


words of and concerning were a ſiff- 
cient introduction of the matter contained 
in the libel, and a ſufficient avermen! 


the King's government and the employment 
of his troops.” Rex v. Horne, 115 


CHILDREN. 


1. A bond given by a father on the 
marriage of his daughter, to pay to the 
huſband a ſum of money within a 


if any of the iſſue of the marriage ſhould 
be living at that time, extends to the 
leaving of grand-children, there being 
children of the marriage who all died 
before the obligor. Hayden, et al. 
executors of Haynes, v. Wilſbere. 484 

2. A power under a marriage ſettle- 
ment, to appoint to the children of the 
marriage, is ſtrictly confined to thoſe 
children. Goodritle, on the demiſe of 
Ruffſel, clerk, and two others, v. Meal, 
widow, and others. 810 

3. Under a power of appointing a 
real eſtate © to the uſe of ſuch child 
and children, &c.” (and where in de- 
fault of appointment, the eſtate was 
ſettled “ to the uſe of all and every 
the child and children”), an excluſive 
appointment to one is good, Swyft, 
on the demiſe of Huntley and wife, v. 
Greg ſon. 812 


CHURCHWARDEN, 


In this caſe a mandamus to the 


was refuſed, it being a ſubject purely 
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v. the Churchabarden- of St. Peter's, 
T hetfor dA. 22 7 


COAL-MINE, 


The leſſee of a coal-mine covenanted 
to pay a moiety of all ſuch- ſums of 
money as the coals there raiſed /hould 
2 for at the pit's mouth: and the 
Court held that he was not liable to 
"ay any part of the money produced 
by the ſale of the coals elſewhere. 
Gerrard v. Clifion, in error. 86 


CONQUERED COUNTRY. 


1. A country conquered by the Bri- 
tiſh arms becomes a dominion of the 
king, in right of his crown ; and, there» 
fore, necetlarily ſubject to the legi- 
llature, the parliament of Great Bri- 
tain. | 

2. The conquered inhabitants, once 
received under the king's protection, 
become ſubjects, and are to be univer- 
ſally confidered in that light, not as 
enemies or aliens, 

3. The articles of capitulation upon 
which the country 1s ſurrendered, and 
the articles of peace by which it is 
ceded, are ſacred and inviolahle ac- 
corfling to their true intent and mean» 
ing. 

4. The law and legiſlative govern- 
ment of every dominion equally at- 
fects all perſons and all property within 
the limits thereof, and is the rule of 
decifion for all queſtions which ariſe 
there. Whoever purchaſes, lives, or ſues 
here, puts himſelf under the law of 
the place. An Englifhman in Ireland, 
Minorca, the Iſle of Man, or the Plan- 
tations, has no privilege diſtinct from 
the natives. 

5, The laws of a conquered country 
continue in force, until they are altered 
by the conqueror : the abſurd excep- 
tion as to Pagans, mentioned in Ca/- 
vin's cale, ſhews the univerſality and 
antiquity of the maxim. For that diſ- 
tinction could not exiſt before the chriſ- 
tian æra; and in all probability aroſe 
from the mad enthuſiaſm of the Crot- 


ſades. | 
6. If the king, without the concurrence 


of eccleſiaſtical juriſdiction, The King of 1 has a power to alter = 
312 
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which the purchaſer is to be entitied 
to all the benefit of them, except the 
low prizes, is prohibited and made 
void by 22 Geo. 3. c. 49. Dey v. 
Shee. | 207 
5. Juſtices, either of the county 
from which tenants fraudulently re- 
move goods, or of that in which they 
are concealed, may convict the offen- 
ders in their reſpective counties, under 
11 Gee. 2. c. 19. Rex v. Mirgane 33 


COPYHOLD. 


If a lord of a manor mortgage the 
manor in fee to 4. and afterwards pur- 

A nan duns will not lie to the trea- chaſe copyholds held of the manor, and 
ſurer of a county to reimburſe con- | fake ſurrenders of them to himſelf in 
ſtables monies expended for conveying tee, they thatl e e — 3 - 
rogues, vagabonds, and diſorderly per: the 3 n r 5 3 0 
ſons. Re v. Waler Erle. 229 the lord of all his eſtate mort gaged to 


old and to introduce new laws in a 
conquered country, this legiſlation 
being ſubordinate, that is, ſubordinate 
to his own authority in parliament, he 
cannot make any new change contrary 
to fundamental principles: he: cannot 
exempt an inhabitant from that parti- 
cular dominion ; as for inſtance, from 
the laws of trade, or from the power of 
parliament, or give him privileges ex- 
ciufive of his other ſubjects ; and ſo in 
many other inſtances which might he 


put Campbell v. Hall. 688, 691 
CONSTABLE. 


CONVEY ANCING. 


The buſineſs of conveyancing, as 


carried on in the country, is this: 


Where there is an attorney or counjel of 
credit, they receive money to place out upou 
fecurities ; and perſons who want to bor- 
row, as well as thoſe who-want to lend, 

apply to them for that furpoſt. Wille! 
v. Chambers. | 20h: 631 


CON VICTION. 


1 | The offence of exerciſing trade 


on a Sunday can be committed but- 


once in the ſame day; and it a juſtice 
of the peace proceed to convict an 
offender in more than one penalty for 
the ſame day, it is an exceſs of juriſ- 
diction, for which an action will lie 
before the convictions are quaſhed. 
Crepps v. Durden. 205 

2. A conviction under 22 Geo. 3. 
c. 47. for inſuring, mult ſtate that the 
ticket, on which the juſurance was 
made, was a ticket-in the ſtate lottery. 
The King v. Edward Trelaauney 206 
3. An unſtamped agreement to tell a 
ſhare of a ticket in the lottery before 
the tickets are depoſited with the com- 
mithoners, is within the penalty in- 
flicted by the 21tt ſection of the 22 
Geo, 3. c. 47. The King v. Hawky- 
ab. þ 206 


4+ The ſale of lottery tickets, by | 


af ſucn ſurrendered copyholds. 


4. ſhall paſs the equity of redemption 
Lee, 
leſſes of Sir . G:bbons, bart. v.. , 
COPYRIGHT. 
See Music. 


CORN. 


The corporation of London having 
a cuſtomary duty on corn imported, it 
is a good cuſtom, that factors, free of 
the corporation, ſhall: receive to their 
own ule that part of the duty which 
arites from corn conſigned to them as 
factors. Cockfedge v. Fanſhaw. 177 


CORPORATIONS. 


1. A mandamus was granted to the 
mayor, to put the corporate ſeal to the 
certificate of the election of the recor- 
der, on an affidavit that he had the 
majority of legal votes; though it was 
{ated that the other candidate had the 
majority at the election, and that the 
corporation had already certified his 
election. The King v. the Mayor, &Cc. 
of York, | 216 

2. In this caſe the Court granted a 
mandamus to compel. a mayor and the 
capital burgeſſes of a corporation to 
fill up two vacancies, occaſioned by the 
deaths of two capital burgetles, though 
there was a quo warrants information 
depending againſt the mayor, queſtion- 


ing 


* * — — Y» — 88 


and clearly void. Rex v. Mayor, 
Bailiffs, and Burgeſſes of Cambridge. 
| | 217 
4. In rules for a mum, to elect a 
mayor, a ſubtiſting mayor ce fade muit 
always be a party The K v. Bankes, 
et al. 7 218 
5. A rule was made abſolute for an 
attachment againſt the defendants, 
who were capital burgefles, tor their 
contempt in not obeying a mandamis, 
on an affidavit of the town-clerk, 
which ſtated, that ſix days previous to 
the time appointed he affixed a notice 
on a ſtone poſt of the Guildhall, of the 
intended election; and alſo ſerved the 
two defendants, and moſt of the other 
members of the corporation, au a 
copy of the rule, which had been iſſued 
reſpecting the notice ; that though 16 
members attended the meeting, the 
defendants and three others did not: 
in coniequence of which no election 
could be had, the charter requiring a 
majority of the capital burgetles (con- 
fiſting of 36) to be preſent at the elec- 
tion of a mayor. Rex v. Eyyvean and 
Soilier. | 219 
6. It is no reaſon againft a manda- 
mus to a corporation, to permit a lord 
of a manor to hold a court Jeet, and 
court baron, in the town-hall, on two 
preſcriptive days; that certain pertons 
who were to form the grand jury have 
been retuſed to be ſummoned ; ior they 
may apply for a maudarus to be ſum- 
moned. 7 he King v. 7 be Cos poralicn 
of Grantham. 222 
7. After verdict on a traverſe to a 
return to a mandamus made by a.cor- 
poration, the Court would not allow 
the defendants to amend the return, by 
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ing his title. The King v. The Mayor 
and Burgeſſes of Grampond. 216 

3. The Court will grant a mandamus 
after an election which 1s colourable 


judge; a new trial (if granted) ſhall 
be without coſts ; and if he ſubmits to 
an erroneous nonſuit; it ſhall be ſet 
aſide without coſts. Pockin v. Pawley. 
8 

2. The caſe of a miſdirection 4 
trial is not the only caſe in which the 
Court will award a new trial without 
cofts, For if the verdict be maniteſtly 
againſt the juſtice of the caſe, and the 
judge's direction, it is fit that a new 
rial ſhould be granted without coſts. 
Jackſon v. Luchaire, 548 


COUNTY PALATINE. 


1. Upon a ſuggeſtion entered by 
leave of the Court upon the roll, that 
a fair and impartial trial caunot be 
had in the county-court of the city of 
Chetter, the Court will award the frial 
to be had in the adjoining county pa- 


latine. The Ring v. the [nhabilants of 


St. Mary-on-the-Hill, Chefeer, 591 

2. A warrant for a tales on a trial, 
in a county palatine muſt come from 
the king's attorney-general, Rer v. 


Lamb. 392 
COURT LEET. 


In an action for an amercement in 
a court-leet, if the declaration ſtate tlie 
court to have been holden before the 
ſteward of the manor, and the evi- 
dence proves it to have been holden 
before the deputy ſteward, it is a ma- 
terial variance. V yl Clerk v. Shep- 
herd. | | 704 


COURT OF REQUESTS, 


which enables certain perſons to ſue 
for debts under 408. in the court of 
Requelits in London, does not extend 
to caſes where the plamtiff recovers leſs 
than 40s. in a ſpecial action on the 


letting forth a different mie e for the breach of an agreement. 


The ing, on the proſecution of V. E. 
Dillon, v. The Mayor and Burgeſſes of 


Grampond. 157 


COSTS. 


1. Where a plaintiff refuſes to be 
nonſuit, contrary to the. opinion of the 


Jonas v. Greening. 203 

2. And a citizen and freeman of 
London, not reſident therein, having 
a demand under 40s. for goods ſold 
againſt another citizen and freeman 
who is reſident, is not bound to ſue in 
the court of Requeſts, purſuant to the 


14 


* 


1. The ſtat. 14 De, . e. 106- 


— —— — IIS 
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14 Geo. 2. c. 10. Vebb v. Broun, 
| 283 


3. So alſo in this caſe it was held, 


that the court of Requeſts for the city | 


of London has no juriſdiction in a 
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DAMAGES. 


See NEw TRIAL. 
DAY OF THE DATE. 
t. A leaſe to hold from the dute, or 


ſuit, unleſs both the plaintiff and de- . n , 
fendant be reſident within the cit e e e e e ir, en 
| | Y-|the day of the date, and ſo be con- 


Brooks v. Moraria, | 294 [hdered as a leaſe in pofleſſion, and not 


4. When a defendant, living within 


© ,* ye „ 


queſts of Weſtminſter, is ſued in one 


to commence in futuro. 
v. Duke of Teds. 


Pugh et ux. 
| © 48 
2. A leaſe for lives, to begin from 


of ere 3 = a _ under the day of the date thereof, and ſeiſin 
408. Ne may Pea e 23 CC 2. C. gelivered afterwards, is good, and ſhall 


27. in bar. But if he omit to do fo, 
the Court will not atter verdict either 


commence m futuro. 


not be laid to convey a freehold to 
Freeman ex 


ter a ſuggeſtion on the record that} 1: : , 
whe x we) e record that dim. Vernon alias Bund v. Wet. 77 


the defendant lived within the juriſ- 

_ diction or ſtay the proceedings. Tay- 

tor v. Blair. ; =. 
See alſo INFERIOR Counts. 


COVENANT. 


ö 


DEAD PERSONS. 
An indictment for publiſhing li- 


bellous matter, reflecting on the me- 


mory of a dead perſon, not alleging 
that it was done with a defign to bring 


I. The act of the leflor and his an- {contempt on the family of the deceaſed; 
ceſſors, by repeatedly inſerting, in dif- and to ſtir up the hatred of the king's 
| ferent renewals of a leaſe for lives, a|ſubjeRts againſt them; and to excite 
covenant to renew, under the lame |his-relations to a breach of the peace; 
rent and covenants, may be held toſcannot be ſupported. The King v. E. 


confirue ſuch covenant, though doubt- 
fully worded, a covenant tor a perpe- 
tual renewal. Cooke v. Booth, 89 

2. A covenant in a leaſe for 61 
years, to renew at the end of every 20 
years, for the further term of 20 years, 
to commence «at and from the expiration 


ſopham. 115 


DECLARATION. 
See PLEADING. | 


DEEDS. 
1. One partner cannot bind the 


of the term then laſt before granted, &c. other partners by deed. Harriſon v. 
does not authorize the leſſee to claim a | Jackſon, Sykes, and Ruſhforth, 643 


further term of 20 years, at the expi- 


2. But if one partner execute a deed 


ration of the laſt term of 20 years in for himſelf and his partner, by the au- 
the leaſe, if he has omitted to claim af thority of his partner and in his pre- 
further term at the end of the firſt and] ſence, it is a good execution, though 


* ſecond 20 years in the leaſe. 


KRubery! only ſealed once. Hall v. Dunſterville, 


v. Jercoiſe ct al. 91 et al. 644 


CRIM. CON. 


3. A deed may be pleaded as loft by 
time and accident, without profert. 


The Court will not grant 2 new | Read v. Ann Brookman. 741 


trial, in an action for criminal con- 
verſation, merely becauſe the damages 


4. So in this caſe, where in ſetting 


forth a conveyance it was ſtated that 


appear to them to be exceſſive. Du- a releaſe was cancelled by the ſeal of 


berley v. Gunning. 537 


See BIsRor. 
CUSTOM. 
Sce Lonpow, No. 4. 15. 


— 


the relcaſor being taken of and deſtroy- 
ed, and that part of the deed was de- 
CURATE. /troyed or loſt, with a profert of the re- 

ſidue, it was holden to be good plead- 
ing. Bolton v. the Biſhop of Carlille, the 
Earl of Lonſdale, and Smith Clerk; 745 


5. A 


cs Z Ren 2 EF Dm. bd 


„ 
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5. A choſe in action need not be aſ- 


ſigned by deed. Howell v. Mac Ivers. 
756 
DEMURRER. 
See PLEADING, 
DEVIATION. 


See BanraTky, Making INSU- 
RANCES, No. 74. | 


DISSENTERS. 


i. A mandamus may be granted to 
the truſtees of a meeting-houte to ad- 


Mt a diflenting teacher duly elected. 


Rez v. Barker et al. 20 

2. But where the miniſter of an en- 
dowed diflenting meeting-houſe had 
been expelled by a majority of the con- 
gregation, the Court refuſed a manda- 


\© 


mus to refiore him applied for to enable 
him to juſtify his conduct, becaule, it 


did not appear he had complied with 
all the requiſites negeilary to give him 
a vin facie title. Zac Kingv. Jotham. 
/ 210 

3. A mandamus will lic to regiſter 
and certify a diſienting meeting-honſe. 
Rex v. Jujtices an Clerk of the Peace 
for the courty of Derby. 221 


DISTRESS. 


1. A mortgagee, after giving no- 
tice of the mortgage to the tenant in 
potlethon under a leate prior to the 
mortgage, is entitled to the rent in ar- 
rear at the tiine of the notice, as well 
as to what accrues afterwards; and he 
may diſtrain for it after ſuch notice. 
Moss v. Gallimore et al. 496 

2. A horſe cannot be dittrained, 
damage feaſuit, and Jed to pound, it 
there be a rider upon him. Storey 
Robinſcn et al. 783 


DIS'TRINGAS. 


r. The coſts of iſſuing writs of diſ- 
tringas, under ſtat. 10 Geo. 3. c. 50. 


the perſon finding it. Binſtead v. Buck. 


855 

of parliament as others. Raban v. 

Plaiſtowe. 596 
DOGS. 


| There is no lien on a Dog loft for 


the expence ſuſtained for its keep by 


140 
DUCHY OF LANCASTER. 


On a proviſo in a duchy-leaſe, that 
{it thall he inrolled with the auditor, 
the certificate of the auditor on the 
margin is ſuthcient evidence of the in- 
rolment ; alfounder-leaſes are not with- 
in proviſoes concerning atſignment. 
K inner/tey v. Orpe, et. al. 79 


DUTCH PROPERTY. 


See Maning INSURANCES, No. 15, 
16. 


DYERS. 


A Dyer has no hen on goods de- 
livercd to him in the courte of trade, 
but for the price of the dying. Green 
v. Farmer. 137 


EAST-INDIA COMPANY. 


1. A policy of inſurance on Eaſt- 
India ſhips, includes the chance of 
their being detained in India, and the 
riſque of the country voyage there, 
Salcador v. Hophins and Heaton v. 
; Nucker. | 2 
2. The excluſive right of trading to 
the Eaſt Indies, granted to the Kaſt- 
India Company, by flat. & 10 /. 3. 
has never been put an end to. And 
though ſuch parts of that act as in- 
flicted penalties, &c. were repealed by 
ſtat. 33 Geo. 3. c. 52. and though the 
latter act ſays that no acts or parts of 
acts thereby repealed ſhall be pleaded 


or ſet up in bar of any action, &c. it is 


competent to under-writers who have 


j ſubſcribed policies on ſhips trading to 


the Eaſt Indies in contravention of the 


ſtat. of Iu, to avail themſelves of the 


illegality of ſuch trading in an action 


are to be paid before appearance, | brought on the policies. Camden et al. 


though no itiues be levied. Martin v. v. Anderſon. : 395 
Townſhend and Sawbridge. 595 3. In an indictment againſt a pub- 
lic officer for a breach of duty, it is 
ſutficient to ſtate generally that he is 

tuch 


2. And the fiat. 10 Geo. 3. chap. 
50. extends to all writs of dijtringas, | 
as well as thoſe iſſued againſt members 
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fach off icer, without ſhewing his ap- 
pomtment. 

4. And where a duty is thrown on a 
body, conſiſting of feveral perſons, each 
is individnally liable for a breach of 
duty; as well for acts of commiiſion 
as for omiſſion. 

5. Alſo in an indictment againſt a 
ſervant of the Eaft India Company for 
offences in India, it is ſufficient to 
charge him with a wilful breach of 
duty, without adding that it was cor- 
rut... 

6. Likewiſe in an indictment againſt 
an officer for dilobedicnce of orders, it 
is not neceſlary to aver that the orders 
have not been revoked, or that they 
are 1n force, 

7. Andwhereapublicoſſicer is charg- 

ed with a breach of duty, which duty 
ariſes from certain acts within the li— 
mits of his government, it is not ne- 
ceſſary to aver in an indictment againſt 
him that he had notice of thoſe acts: 
he is preſumec from his ſituation to 
know them. 

8. But time and place muſt be added 
to every material ſact in an indict- 
ment. And a charge in an indict- 
ment againſt an otficer with a breach 
of orders, in not proſecuting a war 
with all poffible vigour and deci- 
ſion,“ is too uncertain, even though 
the charge be made in the very words 
of the order given to him, The King 
v. E. J. Hollond, Ejq. 552 


ECCLESIASTICAL MAT TE RS. 


See Bisuor. 
EJECTMENT. 


1. A tenant to a mortgagor, who 
does not give him noticeof an Jectinent 
drought by the mortgagee to enforce 
an attornment, is not liable to the pe- 
nalties of the 11 Geo. 2. c. 19. f. 12. 
for ſecreting ejectments. Buckley v. 
Buckley. 512 

2. A new trial may be granted iu 
ejectment cauſes. Goodtitle ex dim. 
Alexander v. Clayton et al. 519 

The Court will rather lean to new 
trials on behalf of detendants, in the 


 cale of cjectments, eſpecially on the | 


footing of ſurprize. Lage of Chime 
v. Litter. | 519 


EMBANKMENT, 
See LorxnDoN, No. 6. 
* ENTRY. 


See LANDLORD AND TENAXT, 

No 7, & 9. 
EVIDENCE. 

1. A tenant in poſſeſſion, is not 2 
good witneſs to ſupport his landlord's 
title, becauſe it is to uphold his own 
pofjettion, Doe ex dim, Fofter v. II Il. 
ſiams 16 

2. But declarations, by tenants, are 
admithble evidence after their death, 
to thew that a certain piece of land is 
parcel of the eſtate which they occupied; 
and proof that they exercited acts of 
ownerſhip*in it, not reſiſted by con- 
trary evidence, is deciſive. 1 v. 
Fe et al. 

Evidence of buying a libe] in 
the * of a known bookſeller is ſuf- 
ficient primd facte evidence to convict 
him of e, Rex v. Almon. 

152 

4. On a ſuit for jaclitation, evi 
dence was given of a ſtrong acknow- 
ledgment, and gn open acowal of & 
marriage for eighteen years to plain- 
tiff, but there was no actual proof of 
the marriage, which was previous to 
the ftatute 25 Geo. 2. and the court 
of delegates held this ſufſicient, 
re v. Hirrey. 493 

5. The king's ſign manual may be 
given in evidence by the pritoner, on 
an indictment for returning from 
tranſportation ; And if not revoked, 
and the condition be literally, though 
not ſubſtantially, complied with, it 
{hall ditcharge the priſoner from that 
indictment. Ilie King v. Milter. 

593 

6.. Acts ſubſequent to the time ot 
delivering goods on a contract may be 
admitted as evidence to 1ſhew that the 
goods were delivered on a . 


account, if it were doubtful at t! 
Tow 


— * 


Hars 


purpoſe of ſelling it, B. was the pur- 


time of the contract: but if it clearly 
appear that no partnerſhip exiſted at 
the time of the contract, no ſubſe- 
quent act by any perſon, who may 
afterwards become a partner (not even 
an acknowledgment that he is liable, 
or his accepting a bill of exchange 
drawn on them as partners for the 
very goods), will make him liable in 
an action for goods ſold and delivered; 
though he will be liable in an action 
on the bill of exchange. Saville v. J. 
Robertſon and Hutchinſon. 634 

7- A witneſs being indicted for 
perjury is no reaſon for poſtponing 
judgment againſt a perſon convicted. 
Rex v. Thomas Haydon. 661 

8. An allegation in a plea, that 
* A. by his writing Jold the aftermath 
of land to B.,” is not proved by evi- 
dence that at an auction held for the 


chaſer, that B. gave a promiſſory note 
for the ſum, and that B.'s name was 
written (by A.'s agent) in the printed 
catalogife as hs Trove: Symonds v. 
Ball and two others, 706 
9. Proof that defendant's boat run 
down the plaintiff's in the half-way 
reach in the Thames, will ſupport an 
allegation that the boat was run dawn 
in the Thames gear the half-way reach, 
in a declaration in an action on the 
caſe for negligence. Drewry v. Tui. 
I 
See alſo MARINE Ta 
No. 31, 32, 44; and New TRAIAL. 


EXECUTION. 


See LANDLIORDP AND TENANT, 
No. 12. | 


EXECUTORS AND ADMINI- 
 STRATORS. 


1. In the caſe of a tenancy from 
year to year, as long as both parties 
pleaſe, if the tenant die inteſtate, his 
adminiſtrator has the ſame intereſt in 
the land which his inteſtate had. Doe 
ex dim. Shore v. Porter. I 

2. A covenant, by two joint leſſces, 
if it be joint and ſeveral, ſhall bind the 
executors of the deceaſed leflee, Enys 
v. Donnithorne, 35 
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3. A mandamus for adminiſtration 
to the next of kin may be granted, 
notwithſtanding a ſuit depending his 
conſanguinity be not denied. The King 
v. Dr. Hay. 228 

4. But a mandamus for adminiſtra» 
tion to the next of kin will not be 
granted if a ſuit be depending concerns 
ing the validity of a will. Rer v. Hay, 
on the application of Lovegroce. 283 

5. A writ ſued out by plaintiffs es 
executors, and declaration by them in 
their own right, was held a ſufficient 
variance for diſcharging the defendant 
out of cuftody on filing common bail, 
Douglas v. Irlam. 

6. In aſſumpſit brought by an ad- 
miniſtrator de bois non, the promiſe 
may be laid to have been made to the 
firtt adminiſtrator. Hire v. South. 

714 

7. A power given to an executrix to 
raiſe a portion for a younger child does 
not extend to real eſtates, of which 
ſhe was alſo truftee. Doe ex dim. Mil- 
borne v. Mitborne. 800 


| FAILER OF RECORD. 


1. In an action on a judgment, if 
the declaration ſtate the judgment - to 
have been recovered in a term different 
from that whieh appears on the record, 
it is à failer of record. It is alſo a va- 
riance, if the declaration ſtates the 
judgment againft one defendant only, 
when it was againſt more than one. 
Ra#all v. Stratton. 704 
| FEES, 

A clerk of aſſize has no lien on the 
records of the Court for his fees, The 
King v. Bury, 140 
FELONY, 


A priſoner acquitted on a charge of 
felony committed as a ſorter and 
charger of letters, cannot be convicted 
on another count charging him ge- 
nerally as a perſon employed in the 
poſt-office, under the ſtatute 7 Gev. 3. 
The King v. Shaw. 780 
See allo INDICTMENT, No. 3, 4» 5+ 
FISH. 


The water-bailiff of the Thames has 


— 


: Yor, IV. 


3 K n 
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no right to ſeize engines, or fiſh, in a 
perſon's own fiſhery, as prohibited by 
I Elix. c. 17. without a previous pre- 
ſent ment or conviction. Bulbrook v. 
Sir Robert Goodere. | 186 


FORMA PAUPERIS. 


A proſecutor cannot proſecute in 
forma pauperis, without ſpecial cauſe, 
Rer v. Clarke. 647 


FRAUDULENT CONVEYANCE. 


One after marriage made a ſettle- 
ment of certain premiſes, and three 
years afterwards martgaged the ſame 
to a perſon, who was told that there 
was a ſettlement ; and the Court held 
the ſettlement void againſt the mort- 
gagee within the ſtatute 27 Eliz. 
e. 4. Ch 
Emery. 


510 
GAMING. 


If 2a defendant plead to debt on 
bond, that the plaintiff won money of 
him at cards, and that the bond was 
given for ſecuring payment of it, to 
which the plaintiff replies, that it was 
given for ſecuring the payment of mo- 
ney juſtly due, and not for ſecuring 
the payment of money won; the re- 
plication may either conclude to the 
country, or with an averment. Hedges 
V. Sandon. | 764 


GUARDIAN. 


The Court were all clearly of opi- 
nion, that a tettamentary guardian of 
an infant cannot make a leaſe of the 
infant's lands, and that a leaſe in tuch 
| a caſe is abſolutely void. Roe ex dim. 
Parry v. Hodgſon. 37 

HABEAS CORPUS. 


1. An action againſt a feme corert, 
as ſole trader, may not be removed by 
habeas corpus from the city courts, 
Pope v. Vaux and wife. 199 

2. A cauſe was removed from the 
Lord Mayor's court by an habeas 
corpus cum cauſa, to which a return 
was made, ſtating a cuſtom under 
whieh the defendant was fued and ar- 
reſted : error was ſuggeſted upon the 


apman ex dim. Starerton v. 
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Court would not ſtay the procedenda 
merely on that ground, but ſaid they 
would leave defendant to his writ of 


error. Horton et al. v. Beckman et 
al. | 109 
3. The Houſe of Lords having 


voted the defendant guilty of a 
breach of privilege, in 13 2 
libel upon the Biſhop of Land, and 
having ſentenced him to pay a fine of 
roo). and to be imprifoned fix months, 
and until ſuch fine was paid, which 
commitment was returned into thrs 
court upon an habeas corpus ſued out 
by the defendant, the Court refuſed to 
diſcharge him out of cuſtody. The 
King v. Flower. | 603 

HaALF- PNY. 

See AssLGNMENT, No. 5. 


HIGHWAYS. 


In treſpaſs, a plea of juſtification, 
ſtating that a public highway led from 
another highway (leading from A. to 
B.) in, through, over, and along the 
locus in quo to a certain other high- 
way (leading from C. to D.), was well 
ſupported by evidence proving that the 
way in queſtion led from the terminus a 
quo, viz. the road leading from A. to B. 
over the locus in quo, to a different way 
called E., and along that way into the 
way leading from C. to D., the term:- 
nus ad quem. In pleading a public high- 
way, it is not neceflary to ſtate any 
termini, Rouſe v. Bardin, et al. 732 

2. It is ſufficient in pleading a pub- 
lic highway, to allege that it is a com- 
mon public highway, without ſhewing 
how it became lo, or that it has been to 
time immemorial. Aſpindall v. Brown. 


753 
HOSPITALS. 


A houſe within the limits of an hoſ- 
pital, appropriated to an officer of the 
hoſpital for the time being, is not Ce 


| 


| 


/uble to the land-tax. Harrijon v. Bul- 
coch, et al. 34 
INDICTMENT. | 


r. Such previous orders, as arg 
the foundation of the magiſtrate's au- 
thority, mult be recited, or at leaſt re- 


face of the proceedings below ; but the 
| + 


ferred to, in an indictment for diſobe- 
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lence of ſuch authority. Rex v. 
ite and Eling, Orerſeers, &c. 492 
2. In an indictment for perjury 
rommitted at an Admiralty Seſſion, 
where the commiſſion was directed to 
A., B. and C. and others not named, 
vt whom A., B. and C. were amongſt 
others fo be one; the Court will take 
it to mean that if either of the perſons 
named of the quorum were preſent, it 
would be ſuthcient. Stating that at 
ſuch a court J. K. was in due form of 
law tried upon a certain indictment then 
and there depending againſt him for 
murder; and that at and upon the ſaid 
trial it then and there became and was 
made a materiul queſtion, whether, &c. 
are ſufficient averments that the per- 
Jury was committed on the trial of J. 
K. for the murder, and that the queſ- 
tion on which the perjury was afligned 
was material on that trial. The King 
v. Dowlin. | 657 
3. In an indictment againſt a fe- 
ceiver of ſtolen goods for a miſde- 
meanor, it is not neceſſary to aver that 
the principal has not been convicted. 
The King v. J. Baxter. 767 
4. 4s Lee is a ſufficient aver- 
ment of the tenor of a forged receipt, 
in an indictment: and it is only ne- 
ceſſary to aver a general intent to de- 
fraud A. B. without ſetting out the 
manner in which that fraud was to 
be effected. The King v. Robert Pou- 
ell, 768 
5. In an indictment, the words, “ in 
anner and form following, that is to 
ſay,” do not bind the party to recite 
the inſtrument, &c. verbatim, nor ren- 
der mere formal omithons or mittakes 
fatal. Andif a clerk of the peace, in 
drawing an indictment, introduce un- 
neceſſary recitals, the Court will order 
him to pay the expence thereby incur- 
red. 7he King v, May. 
6. Variance in the word under/ood 
for underffood, was held not material. 
Rex v. Beach. 770 


INFANT. 
A tenant for life, and the rever- 


ſioner, granted a leafe to A.; but the 
reverſioner being then an infant, did 


promiſed to pay within it. 


INCIPAL MATTERS. B59. 
joyed, and two years after the death of 
the tenant for life, the other leſſor (the 
reverſioner) being then of age, ex- 
ecuted the leaſe, and afterwards 
brought an action againſt the leſſee 
for breach of covenant : but the Court 
held, that upon the death of the tenant 
tor life, the leaſe became totally void. 


Ludford v. Barber. 7 39 
See allo LANDLORD AND TENANT, 
No. 29. | EO 


INFERIOR COURTS. 

1. In an inferior court the declara- 
tion muſt allege that the money was 
had and received within the juriſdie- 
tion, as well as that the defendant 
Alſo a 
court of error cannot award a tenire 
de noco when the proceedings origi- 
nate in an inferior court : and there- 
fore if any one count in the declara- 
tion be had, and the judgment be ge- 
neral, it muſt be reverſed in foto. Trevor 
v. Wall. 700 

2. In caſe for reſcuing a debtor 
taken upon meſne proceſs tued out of 
the Palace court, it was holden not to 
be ſufficient ground for- arreſting the 


judgment after verdict, that it was not 


alleged that the cauſe of action in the 

interior court aroſe within the juriſ- 

diction, or that it was not alleged that 

the party below did not appear at the 

return of the writ. Bentley v. Donelly 

and Benton, i 726 
See alſo CouRTs oF REQUEST. 


INFORMATIONS. 


1. The fat. a 
which enacts, „ That all offences 
againſt any penal ſtatute, for which any 
common informer may lawfully 
ground any popular action, bill, plaint, 
ſuit, or information, before guſtices of 
aſſize, juſtices of Niſi Prius, or gaol-de- 
lwery, juſtices of oyer and termmer, or 


| juſtices of peace in their ſeſſions, ſhall 


be commenced, ſued, proſecuted, tried, 
recovered, and determined, by way of 
action, plaint, bill, information, or in- 
dictment, beſore the juſtices of aſſize, 
&c. or before the juſtices of peace of 


| 


not execute it. 4. entered and en- 


every county, city, &c. wherein ſuch 
3 K 2 ; offences 
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offences ſhall be committed, &c. and 
— 5 Sc. does * extend to 
proceedings on penal ſtatutes; it 
only prohibits the tion in the 
courts of Weſtminſter, in all thoſe 
caſes where popular actions, bills, 
aints, ſuits, or informations, might 
ve been brought in the inferior 
eourts. Shipman qui tam. v. Henbęſt. 101 
2. When a power is given to a ju- 
riſdiftion, which does not ordinarily 
entertain actions, bills, or plaints, and 
that power is only generally to en- 
uire of, hear, and determine the of- 
ence, it muſt be underſtood to mean 
by the common law mode of proceed- 
ing, namely, by inditment, or pre- 
ſentment. bid. 
3. An information was granted 
againſt the printer of © Lloyd's Even- 
ing Poſt,” for a ludicrous paragraph, 
giving an account of the Earl of Clan- 
rickard's marriage with an actreſs at 
Dublin, and appearing with her in the 
| boxes with jewels, &. The King v. 
FKinner/tey. | 112 
4. An information for a libel need 
not charge the offence to have been 
committed vi et armis, or allege that 
the libellous matter is faſe. T, £ King 
v. Burks. = | 124 
5. There ſhall not be a new trial 


where there is a verdict for a defend- ; 


ant in a criminal proſecution. Rex v. 
Praed, or Rex v. Edwards. $43 

6. The Court refuſed to grant a 
criminal information againſt a book- 
ſeller for printing, on bis own account, 
2 report of the Houſe of Commons, 
though it reſſected on the character of 
an individual. The King v. J. Wright. 


602 | 


7. The Court will not grant an in- 
formation againſt the magiſtrates of a 
borough for having: disfranchiſed per- 
ſons entitled to their freedom, al- 
though ſworn. to have been done to 
ſerve eleftiqn, purpoſes, if the defend- 
ants deny that motive, and ſwear that 
they thought there was legal ground 
for-thedisfranchiſement, and the ground 

on Which the disfranchiſement went 
has not been decided. The King v. 
Dazic and ſeren others, - 606 | 


INSOLVENT DEBTOR. 
A convict for perjury cannot be dif. 
charged as an — debtor. Rez v. 


IRELAND. 
Leaſes by 


Ireland, muſt reſerve more than a 
moiety. of the true value, at the peril 
of the leſſee. Clements, eq. et al. exe- 
culors of Dr. Baldwin, v. Waller. eq. 


81 
JUDGMENT. 


1. When a defendant is brought up 
for judgment, his acts ſubſequent to 
the triaß may be conſidered, either by 
way of aggravating or mitigating the 
puniſhment, even though they be ſepa- 
rate and diſtin& offences, for which he 
may be afterwards puniſhed, But in 
ſuch caſes the Court will take care not 
to inflict a greater puniſhment than the 
principal charge itſelf will warrant,— 
The King v. Withers. 131 
2. For a libel. The Court fined the 
defendant 100l. impriſoned him for 
three months, and ordered him to find 
ſecurity ſor his _ behaviour for ſe- 
ven years, himſelf in gool. and two 
ſureties in 250l. each. The King v. 
Dr. Smollet. 137 

3. On an implied, though not ex- 

reſs, undertaking, in point of honour, 
from the proſecutor to excuſe the pub- 
liſher, if he would deliver up his princi- 
pal: the Court diſcharged the defend- 
ant on entering into a recognizance of 
200]. te appear when required. The 
King v. Kearſley. 3 
; JURIES. 


1. An action of covenant upon 2 
charter-party was tried at the bar by 3 
ſpecial jury of the citizens of London, 
who all conſented to be fworn, and 
waived any privilege as citizens of Lon- 
don, in not being obliged to go out of 
the city to ſerve on juries. Lockyer v. 


Eaſt-1 ndia Company. 176 


2. Previous to the ſtatute 32 Geo. 3. 
c. 60. on the trial of an indictment for 


ſideration of the jury were, the fact of 


publiſhing, and the truth of the inuen- 
b dos, 


Norris. 662 


overnors of colleges in 


a libel, the only queſtions for the con- 
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cs. Whether the ſubject- matter was or 


was not a libel was a queſtion of law for 


the conſideration of the Court. 7he 
King v. the Dean of St. 4japh. 127 


3. Subſequent declarations of the 
jury ſhall not vitiate a general verdict, 
given according to the merits of the 
caſe. Clark v. Sterenſon, executor. 527 

4. Alſo a ſubſequent cenfethon of a 
juryman to the defendant's attorney, 
that the jury drew lots which fix of 
them ſhould determine the verdict, not 
otherwife proved to the Court, is no 
ground for a new trial. Aylett v. 
Jewell, erecutor. 528 


KING. 
Sec PLANTATIONS, 
LANDLORD AND TENANT. 


1. In the caſe of a tenancy from year 
to year, as long as both parties pleaſe, if 
the tenant die inteſtate, his adminiſtra- 
tor has the ſame intereſt in the land 
which his inteſtate had. Due ex dim. 
John Shore v. Porter. 

2. A general parol demiſe at an an- 
nual rent, where the bulk of the farm 
is incloſed, and a ſmall part in the open 
common fields, is only a leaſe from 
year to year, and not for fo long as the 
uſual round of huſbandry extends. oe 
ex dim. Bree v. Lees. I 

3. A parol agreement to leaſe lands 
for four years only, creates a tenancy at 
will; and, if that tenancy be not de- 
termined before the day of the demiſe 
laid in the declaration, the landlord 
cannot recover, Goodtitle ex dim. Gal- 
laway v. Herbert. 2 

4. If an action be brought againſt a 
tenant for double reut, for holding over 
after the expiration of his term, and a 
regular notice to quit, under the cir- 
cumſtance of having held the premijes 
for two or three years under à parot de- 
neiſe for tweniy-one years from the day 
mentioned, the holding muſt be ſtated 
in the declaration according to the le- 
gal operation of it, as a tenancy at will. 
Clayton v. Blakey, 3 


— 


. On the trial of an ejectment, 
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nant, it is competent for the defendant 
to thew that the original leaſe, by 
which the landlord claims to hold the 
premiſes, is expired ; and, therefore, 
that he has no right to turn him out 
ot pofſethon. Exgland ex dim. Syburx 
v. Slade. 3 

6. If A. tenant for life, fubje& to 
forteiture, with -remainder over to B. 
grants a leaſe to C, for a term of years, 
and afterwards, apprehending that he 
has forfeited, acquieſces in B. s claim- 
ing and receiving the rent from C. the 
executor of 4. may, on ſhewing that 
he acquiefced under a falſe apprehen- 
ſion, and that his intereſt was not in 
point of fact forfeited, recover from C. 
the amount of the rent erroneouſly paid 
to B. IWilltams, executor of Elizabeth 
| Breedon, v. Bartholomew. 3 
F. Actual entry is not neceſſary to 
take advantage, by ejectment, of à 
clauſe in a leaſe to re- enter, for non- 
payment of rent. Goodright, Lefjee of 
Hare, v. Cator, et al. 5 

8. But it the rent be tendered be- 
fore the delivery of the declaration m 
ejectment, the Court will, on motion, 
let aſide the proceedings with coſts.— 
Goodright ex dim. Stevenſon v. No- 
right. 6 

9. Where the landlord has a right 
to re-enter for non-payment of rent, 
he cannot recover in ejectment at com- 
mon law, unleſs he demand the rent on 
the day when it becomes due; nor un- 
der the ſtat. 4 Geo. 2. c. 28. ſ. 2. if 
there be a ſufficient diſtreſs on the pre- 
miſes. Doe ex dim. Forſter v. Wand- © 
laſs. | 7 
10. It B. claiming under A. let 
lands for a year to C. and die, and A. 
afterwards bring an ejectment againſt 
C., C. cannot diſpute the title of 4.— _ 
Barrwicl:, ex dim. Mayor and Aldermen 
of Richmond in Yorkjtare, v. Thompſon, 
et al. | 8 

11. If a perſon, who is ſued by a 
landlord in the name of his tenant, 
procure a releaſe from the nominal 
plaintiff, the Court will order the re- 
leaſe to be delivered np, and permit 
the landlord to proceed. Payne v. Ro- 


gers. 9 
4 _ 14. The 


| 


a 


brought by the landlord againſt his te- 


£52 


12. The landlord is entitled to one 
year's rent before the defendant can ſell 
upon an execution for coſts on a non- 
ſuit. IIenchett v. Kimꝑſon. 9 
13. A ſheritt's officer, being in poſ- 
ſeſſion of the tenant's effects under an 
outlawry, made a diſtreſs for rent, ſold 
the good fo difirained, and afterwards 
the outlawry was reverſed : held, that 
the othcer was liable to pay the produce 
of the goods to the landlord, in an ac- 
tion for money had and received; and 
that the goods of a tenant are liable to 
a year's rent, notwithſtanding an ont- 
lawry in a civil ſuit: 7he Preſident and 
Scholars of St. John's college, Orford, 
v. Murcott. | Io 
14. In an action againſt the ſheriff, 
for taking goods without leaving a 
year's rent, the declaration need not 
ſtate all the particulars of the demiſe, 
but if it does, and they are not proved 
as ſtated, there ſhall be a non- ſuit.— 
- Briſtow v. Wright und Pugh. 12 
15. In an action againſt a tenant for 
not performing bis agreements, the eſ- 
tate of the leſſor is an immaterial aver- 
ment, if the tenant has had the fruit of 
his leaſe, And an agreement to leave a 
farm as he found it, is an agreement 
to leave it in tenantable repair, if he 
found it fo; and will maintain a de- 
claration ſo laid. Nin v. IWhite. 1 5 
16. A tenant, in poſſeſſion, is not a 
good witneſs to ſupport his landlord's 
title, becauſe it is to uphold his own 
poſſeſſion. Due ex dim. Ter v. Wil- 
hams. 20 
17. Butdeclarations, by tenants, are 
admithble evidence after their death, to 
ſhew that a certain piece of land is par- 
cel of the eſtate which they occupied; 
and proof that they exerciſed acts of 
ownerſhip in it, not reſiſted by con- 
trary evidence, is deciſive. Davies v. 
Pierce, et al. I 
18. A cuſtom that tenants, whether 
by parol or deed, ſhall have the way- 
going crop after the expiration of their 
terms, is good. Higgleſtorth v. Dal- 
&/on, et al. | 18 
19. Half a year's notice to quit poſ- 
ſeflion muſt be given to a tenant at 
will, and before the end of that time an 


| ejectment will not lie to turn him out 
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| of the farm. Parker ex dim. Faller 
v. Conſtable, 20 

20. And in the caſe of a tenancy 
from year to year, there muſt be half 2 
year's notice to quit, ending at the ex- 
piration of the year Riglt ex dim. 
Flower v. Darby and Prijlow. 20 

21. Notice to quit at Midſummer 
was given to a tenant holding from 
Michaelmas, and it was held that ha 
might inſiſt on the iniufficiency of the 
notice at the trial, though he did not 
make any objection at the time when 
it was ſerved. Oakapple ex dim. Green 
v. Copous. | 21 

22. Notice ſerved juſt before Mi- 
chaelmas, 179 5, to quit © at Lady-day, 
which will be in the year 1795,” held 
ſufficient, Doe ex dim. Duke of Bed- 


| 


ard v. Kigitly. 2k 
23. A notice to quit © or I ſhall in- 


fiſt on double rent,” is good to ſupport 
an ejectment. Doe, Leſſee of Mal- 
thews, et al. v. Jackſon et al. 549 
24. But a month's notice is not ſuf- 
ficient, to quit a leaſe from year to 
year. Gullicer ex dim. Taſter v. Burr. 
„ 
26. Where a tenant for life grants 
a leaſe for years, which is void againſt 
the remainder- man, and the latter be- 
fore he elects to avoid it, receives rent 
from the tenant, whereby a tenancy 
from year to year is created; yet this 
is with reference to the old term, and, 
therefore, a half- year's notice to quit 
from the remainder-man, ending with 
the old year, is good. Doe ex dim. 
Collins v. Weller. 21 
26. The like had been before deter- 
mined by the court of Common Pleas. 
Hoe ex dim. Jordan v. IWard. 22 
27. An agreement to take a farm, 
the arable from old Candlemas, the 
paſture from old Lady-day, and the 
meadow from old May- day, paying rent 
half-yearly, at old Mickaetmas and La- 
di- day, is ſubſtantially a taking of the 
whole from old Lady - day; and notice 
to quit, delivered before old Michael- 
mas, is ſufficient to determine the to- 
nancy. Doc & dim. Dagget v. Snou- 
den. 
28. A notice 


| 


q 


5 23 
to quit at Lady- day 
. Was 
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was ferved on the 22d of September, 
792.—The defendant's counſel ob- 
zected, that the notice to quit was in- 
ſufficient, the holding being from Can- 
dlemas, and thenotice requiring the de- 
fendant to quit at Lady-day :—and the 
plaintiff was nonſuited. Doe ex dim. 
Rigge v. Bell. 24 
29. And where an infant beeomes 
entitled to the reverſion of an eſtate 
leaſed from year to year, he cannot 
eject the tenant without giving the fame 
notice as the original leflor muſt have 
ziven. Maddon ex dim. Baker et al. v. 
ite et. al. 24 
30. Notice to quit, ſerved on the 
defendant's maid-ſervant at his houſe, 
which was not ſituated upon the de- 
miſed premiſes, and the contents ex- 


| | 233 to her at the time: held fſut- 


icient, though there were no evidence 
that it ever came to the defendant's 
hands, except as above, Jones ex dim. 


Griffiths v. Marſh. 24 


31. If a landlord receive rent, due 
after the expiration of a notice to quit, 
it is a waiver of that notice. 
Tight ex dim. Charter v. Cordwent. 25 

32. Alſo a diſtreſs taken for rent, 
accrued after the expiration of a notice 
to quit, is a waiver of the notice.— 
Youch ex dim. Ward v. IWillingale. 26 
33. But the mere acceptance of rent 
by a landiord, for occupation ſubſe- 


quent to the time when the tenant 


ought to have quitted according to the 
notice given him for that purpoſe, is 
not, ot itſelf, a waiver on the part of 
the landlord of ſuch notice, but matter 
of evidence only to be left to the jury, 
under the circumſtances of the caſe.— 
Doe ex dim. Cheny v. Batten. 26 
34. Parol notice to quit, by a tenant 
under a parol leaſe, is ſutlicient. 7im- 
mins v. Rowlinfſon. _ a 2 
35. Notice to quit under the ſtatute 
of 4 Geo. 2. may be previous to the ex- 
piration of the leaſe. Cutting v. Derby. 
n e eee 3 
35. And one tenant in common may 


bring an ejectment for his moiety, and 
make himſelf tenant in common with 


the leſſee of the other. Ibid. 31 


37. And the tenant will be liable to 


c. 28. though the notice to quit be only 
from a perſon appointed receiver b 
the court of Chancery, If Ukin/on v. 
Colley. 30 
38. The plaintiff, before the deter- 
mination of the leaſe, gave the defeny 
dant notice to quit at Whitſuntide 
1784; the defendant held over, and 
double rent became due from Whitſun- 
tide, 1784.— The ſecond count ſtated 
another notice, ſerved on the 3d of 
June (after the expiration of the firſt 
notice to quit at Whitſuntide), to quit 
at the Martinmas following, or to pay 
double rent Held that the firſt notice 
was not waived by the ſecond. Mœhen- 
ger v. Armfirong. I 32 
39. The mere relation of landlord 
and tenant is a ſufficient conſideration 
for the tenant's promiſe to manage a 
farm in an huſband like manner, — 
Poꝛcle v. aller. 725 
40. Juſtices, either of the county 
from which tenants fraudulently re- 


move goods, or of that in which they 
are concealed, may convict the offen- 


Good- | ders in their reſpective counties. Un- 


der the ſtat. 11 Geo. 2. c. 19. Rex v. 
Morgan. 33 


See allo MorTGaGE. 
LAND-TAX. 


1. A perſon poſſeſſed of a freehold 
2fice may act as a commithoner of the 
land-tax under the qualification of his 
office. Sone v. Aſhton, 

2. A houſe within the limits of an 
hoſpital; appropriated to an officer of 
the hoſpital tur the time being, 7s nat 
alſeable do ihe landet. Harifen v. 
Buicack et al. = 

3. Houſes, built on lands embanked 
from the Thames, in purſuance of 7 
Geo. 3. c. 37. which veits thoſe lands 
in the owners, free from taxes, are not 
liable to be aſſeſſed to the land- tax. 
Wlliems v. Pruchard. I87 

4. A mandamus will lie to the com- 
miſſioners of the land-tax 0 elt a 
clerk to them in the departments for 
the rates and duties on houſes and 
windows. The King v. The Commiſe 
toner of the Land-tax for the pariſh o 
"3 Mirtimin-the- Hall. ; * 


double rent under the fiat, 4. Geo. 2. 


LEASES. 
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LEASES. 
1. A general parol demiſe at an 
annual rent, where the bulk of the 
farm is incloſed, and a ſmall part in 
the open common fields, is only a 
leaſe from year to year, and not for ſo 
long as the uſual round of huſbandry 
extends. Roe, ex dim. Bree, v. Lees. 2 
2. A parol agreement to leate lands, 
for four years only, creates a tenancy 
at will; and, if that tenancy be not 
determined before the day ot the de- 
mile laid in the declaration, the land- 
lord cannot recover. Goodtitle ex dim. 
Gallaway v. Herbert. 2 
3. Actual entry is not neceſſary to 
take advantage, by ejectment, of a 
clauſe in a leaſe to re- enter, for non- 
payment of rent. Goodrrghr, leſſee of 
Hare, v. Cator. 5 
4. If rent be tendered before the de- 
livery of the declaration in ejectment, 
the Court will, on motion, ſet aſide the 
proceedings with coſts. Geodright, ex 
dim. Stevenſon, v. Noright. | 6 
5. Where the landlord has a right to 
re-enter for non-payment of rent, he 
cannot recover in ejectment at com- 
mon law, unleſs he demand the rent on 
the day when it becomes due; nor 
under the fiat. 4 Geo. 2. c. 28. 1. 2. if 
there be a ſuſſicient diſtreſs on the pre- 
a 9 Doe, ex dim. Forfter, v. Wand- 
So 
6. If B. claiming under A. let bak 
for a year to C. and die, and 4. after- 
wards bring an ejectment againſt C., 
C. cannot diſpute the title of A. Bar- 
 avick v. roms. ant et al, 8. 
7. The matter of the rolls may grant 
as many concurrent leaſes as he pleaſes, 
during the laſt ſeven years of a former 
leaſe, and may, at any time, take a fur- 
render, and renew for twenty-one 
vears. Men v. Sir Thomas Sewell, 
kat. 35 
8, The Court were all clearly of 
opinion, that a teſtamentary guardian 
of an infant cannot make a leaſe of 
the infant's lands, and that a leaſe in 
uch eaſe is abſolutely void, Roe, ex 
dim, Parry, v. Hodgjon. 


ſhe, Nr her coverture, 


ment. 


37 
9. A feme covert having to 
Umit her trechold eſtate to 4 as | 


| 


ſhould, by deed or will, executed in the 
preſence of three witneſſes, appoint : 
2 leaſe was granted by the huſband and 
wife, atteſted by to witneſſes only. The 
huſband died, after which the wife re- 
ceived rent of the defendant for the 
premiſes accruing after the huſband's 
death, and then died : held that, the 
leaſe being only voidable, her receipt 
of rent, after her huſband's death, con- 
farmed it. Doe, ex dim. Collius, v. Wel- 
ler. 39 

Io. A tenant for life, and the rover 
fioner, granted a leaſe to A.; but the 
reverſioner being then an infant, did 
not execute it, A. entered and en- 
joyed, and two years after the death of 
the tenant for life, the other leffor (the 
reverſioner), being then of age, exe- 
cuted the leaſe, and afterwards hrought 
an action againſt the leſſee for breach 
of cqvenant: BuT the Court held, 
that upon the death of the tenant for 
life, the leaſe became totally void. 
Ludford v. Barber. FE 

11. A power to make leaſes for 
years is to be liberally conſtrued, 
Right et al. ex dim. Francis Baſſet, elq. 


v. Themas et al. 40 


12. A power of the jointreſs to make 
leaſes, not being exprefled, cannot be 
implied under a private act of parlia- 

R:e, ex dimiſſ Duke of Bolion, 
v. Grantham. 783 

13. Where there is a power to grant 
leaſes in poſſeſſion, but not by way of 
reverſion or future intereſt, a leaſe per 
ver ba de prœſenti is not contrary to the 
power, although the eſtate, at the time 
of granting the leaſe, was held by 
tenants at will, or from year to year, 
if, at the time, they receive directions 
ſrom the grantor of the leaſe to pay 
their rent to the leflee. Goodlitle, leſſec 
of Clarges, and Earl Ferrers, v. Funu- 
an. | 44 
14. Alſo under a power to leaſe all 
manors, meſſuages, lands, &c. ſo as 
there be reſerved as much rent as is 
now paid for the ſame, ſuch parts of 


2 


the eſtate enumerated in the power as 


have never been demiſed may be let. 74 
15. 


reer, <"Y. a DP ar} > So, YN A 


— 5 F 


62 


_M 


M . Grylls. 


A TABLE OF THE PRINCIPAL MATTERS. 


15. A leaſe to hold from the date, 
ar from the day of the date, may in- 
clude the day of the date, and ſo be 
conſidered as a leaſe in poſſeſſion, and 
not to commence in futuro, Pugh et 
ux. v. Duke of Leeds. 48 

16, But if the leaſe of a tenant for 
life, who has power of leaſing under 
certain conditions, varies from them in 
the intereſt demiſed, or the rent re- 
ſerved, it cannot be ſupported againſt 
the remainder-man. Doe ex dim, 
Pulteney v. Lady Caran. 57 


o 


/ 
17. Under a power to a tenant for 


life to leaſe for years, reſerving the 


uſual rent and covenants, a leaſe made 
by him, containing a proviſo, that in 
caſe the premiſes ſhall be blown down 
or burned, the leflor ſhall rebuild, 
otherwiſe the rent to ceaſe, is void ; 
the jury finding that ſuch a covenant 
is unuſual. Doe ex dim. Filis and 
Meduin v. Sandham. 5 

18. So where power was given to 
the tenant in poſſeſſion to let all or any 
part of the premiſes, ſo as the uſual 
rents be reſerved, a leafe of tithes which 
had never been let before, was held 


void. 7. Pomery, aſſignee of J. Po- 


mery v. Partington, et al. executors of 


86; 


tenant, and then he is entitled to no- 
tice to quit. Doe ex dim. T. Martin 
and Jones v. I atts, 72 

23. If a tenant for life with power 
to grant leaſes in poſletliion for 21 
years at the beſt rent, convey his life 
eſtate to truſtees to pay an annuity for 
his lite, and the ſurplus to himſelf, the 
power is not thereby extinguiſhed, but 
he may ſtill grant a leaſe agreeable to 
the terms thereof. Ken Ae of Hall 
and others, v. Bulſeliq. 8 

24. An agreement to grant a leaſe, 
whereby the leflor did let and ſet for 
twenty-one years from a future day, 
ſhall be a leaſe ind pπνeiienti, if the cir- 
cumſtances ſhew the party's intent fo 
to be. Baxter ex dim. Abrahall, Eſq. 
v. Browne. 73 

25. A demiſe, for and during the 
full end and term of three, ſix, or nine 
years, is a leaſe for three years at all 
events, and either of the parties may 
put an end to it at that time, or at 
the end of fix years, giving reaſonable 
notice to the other. Gouodright ex dim. 
Hall v. Richard/on. 74 

26. A demiſe of premiſes in Weſt- 
minſter, late in the occupation of 4. 


particularly deſcribing them, part of 


61 which was a yard, does not paſs a cel- 


19. And under a power of leaſing, lar fituate under that yard, which was 
for one, two, or three lives, or for any then in the occupation of B another 


term of years determinable on one, tenant of the leffor. 


And the leflor, 


two, or three lives, the three lives in an ejectment brought to recover the 


mult be certain and co-exiſting. 
ex dim, William Tyndhan v. Hal- 
combe. | 67 

20. A leaſe void againſt a remain- 
der-man cannot be ſet up by his ac- 
ceptance of rent, Jenkins ex dim. 
Yate v. Churck. 70 

21. So in this caſe it was alſo held 
that a leaſe void againſt a remainder- 
man cannot be ſet up by his accept- 
ance of rent, and ſuffering the tenant 
to make improvements, after his in- 
tereſt veſts in poſſetſion. Doe, Leſſee 


of Simpſon, v. Butcher. | 70 
22. But though a leaſe, granted un- 
der a leaſing power, be void, if the re- 
mainder-man accept rent, as rent, at- 
ter the death of the tenant for life, it is 
an admiſſion that the defendant is Js 
Vol. IV. 


Doc 


cellar, is not eftopped by his deed from 
going into evidence, to ſhew that the 
cellar was not intended to be demiſed. 
Doe ex dim. Freeland v. Burt. 75 
27. A leaſe for lives, to begin from 
the day of the date thereuf, and ſeiſin 
delivered afterwards, is good, and ſhall 
not be ſaid to convey a freehold to 
commence in fſuturo. freeman ex dim. 
Vernon alias Bund v. Feſt. 7 
28. n a proviſo in a duchy-leaſe, 
that it ſhall be inrolled with the audi- 
tor, the certificate of the auditor on the 
margin is {uthcient evidence of the in- 
rolment ; allo under-leafes are not with- 
in proviſoes concerning athgnment. 
Rinneiſle v. Orpe, et al. 2 
29. The acceptance of a new good 
leaſe, implies a furrender of a former, 


31 Dawill/en 
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Dacidſon ex dim. Bromley, Eſq. v. Stan- 
ley. | 60 

30. Leaſes by governors of colleges 
in Ireland, muſt reſerve more than a 
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{ſecond 20 years in the leaſe. Rubery 
v. Jeyxoſſe et al. 


| 2 91 
38. A covenant not to aſſign, trans- 


fer, ſet over, or otherwiſe do or put 


moiety of the true value, at the peril | away the leaſe or premiſes, does not ex- 


of the leflee. Clements, Li. et al. exe- 
cutors of Dr. Baldwin v. Weller, Ejq. 
81 


31. A leaſe of a rectory-houſe, &c. 


by a rector, becomes void by 13 Eli. 
c. 20. by his non- reſidence ſor 80 days; 
and a ſtranger may take advantage 
thereof. Dye ex dim. Crip v. Barber, 
2 
32. A covenant, by two joint leſſees, 
if it be joint and ſevera!, ſhall bind the 
executors of the deceaſed leſſee. Enys 
v. Donnthorne. 82 
33. A proviſo in a leaſe to enter for 
a condition broken can only operate 
during the term. Johns v. I ltley etal. 
| | 84 
34. The leſſee of a coal-mine co- 
venanted to pay a moiety of all ſuch 
ſums of money as the coals there raiſed 
oui jill for at the pit's mouth: and 
the Court held that he was not liable 
to pay auy part of the money pro- 
cluced by the fale of the coals elſe- 
where. Gerrard v. Clifton, in error. 
86 
35. A ſubſequent agreement may, 
by relation, operate to make a reſerva- 
tion of rent from the beginning. 
M*Leih v. Tate. 87 
36. The act of the leſſor and his an- 
ceſtors, by repeatedly inſerting, in dit- 
terent renewals of a leaſe for lives, a 
covenant to renew, under the fame 
rent and covenants, may be held to 
conſtrue ſuch covenant, though doubt- 
fully worded, a covenant tor a perpe- 
tual renewal, Cooke v. Booth. 89 
37. A covenant in a leaſe for 61 
years, to renew at the end of every 20 
years, for the further term of 20 years, 
to commence at and from the expration 
of the term then laii before granted, &c, 
core nt anthorize the letice to claim a 
further term of 20 years, at the expi- 
rien of the Jaſt term of 20 years in 
the Teale, it he has omitted to claim a 
lurther term at tac end of the firſt anc; 


14 
21 


v. Bugby. 


tend to an under-leaſe granted for part 


of the term, Cruſbe ex dim. Blencowur 
92 

39. But if a leaſe contain a provilo, 
that the leſſee and his adminiſtrators 
ſhall not /, let, or afign over, the ad- 
minittratrix of the leſſee cannot under- 
let without incurring a forteiture, 
Roe ex dim. Greg /on, widow, v. Harri- 
on. | ; 

40. If a leſſee covenant not to un- 
derlet without conſent of the leſſor, un- 
der hand and ſeal, with a power of re- 
entry in cafe of a breach, acceptance, 
by the leſſor, of rent due after the 
condition broken, with full notice, is a 
waiver of the forfeiture. Goodright 
ex dim. IWalter v. Davids. 96 

41. And if a leſſee, who has cove- 
nanted not“ to let, ſet, aſſign, transfer, 
make over, barter, exchange, or other- 
wife part with the indenture, &c.” with 
a proviſo + that the landlord may; in 
ſuch caſe, re-enter, gives a warrant ot 
attorney to confeſs judgment; on 
which the leaſe is taken in execution, 
and fold; it is no forfeiture of the leaſe. 
But it is otherwiſe if the warrant of at- 


torney was giren fraudulently and for 


the expreſs purpoſe of aſſigning the leaje. 


Same caſe 8 Ter. Rep." 30.—See 
LEASES in the general appendix to this 
work, Doe ex dim. Mitchinjon v. 


Carter. 97 
LEATHER. | 
1. An action of debt will lie on 1 
J. 1. c. 22. f. 14. for ſelling leather 
which had not been ſearched and ſeal- 
ed. Shipman qui tam. v. Henbeft. 
"OF 
2. Searchers of leather, appointed 
under ſtat. 2 Jac. 1. c. 22. are au- 
:horized to ſeize leather inſufficiently 
Viel, in order to carry it before other 
tlicers, called triers; but they cannot 
'eiz2 any leather which is ſufficiently 
iried, though in their judgment it be 
avt ſo; and if they do, they are liable 
By | | ho 
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to an action of treſpaſs, Warne v. 
Varley and to others. 193 


LEET. 


The offence of ſelling a loaf of bread 
ſhort of weight, js not within the ju- 
riſdĩction of the court leet. Sir George 
Cotcbrooke, bart. v. Elliott. 106 


| LETTERS, 
See PosT QrFice, 


LIBEL. 


1. An action will lie for publiſhing 
any thing in writing, which tends to 
render another ridiculous. Fillers v. 
Anſley. 110 

2. A letter, written to a third per- 
ſon, calling the plaintiff “ a villain,” 
was held actionable, without proof of 
ſpecial damage. 

3. An information was granted 
againſt the printer of © Lloyd's Even- 
ing Poſt,” for a ludicrous paragraph, 


| OF AND CONCERNING his Majeſty's 
gewvernnmeint and the e. pleyment 77 his 
zrocps,” according to the tenor and 
efject following (letting forth the libel 
verbatim) : — The Court held that the 
words 15 of ard concerning? were à 
ſufficient introduction of the mat; con- 
tained in the libel, and a ſutficient 
awverment that it was written “ of and 
concerning the King's government and 
the employment of his troops. Rex v. 
Horne. | BP 5 
{ 8. An information for a libel need 
not charge the ottence to have been 
committed wt et amis, or allege that 
the libellous matter is /ulfe, 47 ve King 
v. Burxs. 124 

9. Although the publication of a 
libel muſt be ſtated in a declaration, 
yet it may be collected from the whole 


Bell v. Stone, 111lofit, and needs not any technical form 


of words. Baldzvin v. Elphinſton. 125 
10. In an action for a libel written 
in a foreign language, the plaintiff 


giving an account of the Earl of Clan- muſt ſet forth the libel in the original; 


rickard's marriage with an actreſs at 
Dublin, and appearing with her in the 
boxes with jewels, &c. The King v. 
Kinnerſley. | 112 

4. But expulſion from a quaker's 
meeting, and reaſons aſſigned in the 
books, is not a libel. 7% King v. 
Hart. | 112 

5. An indictment for publiſhing 
libellous matter, reflecting on the me- 
mory of a dead perſon, not alleging 
that it was done abs a deſign to bring 
coatempt on the family of the deceaſed ; 
and to ſtir up the hatred of the king's 
ſubjects againſt them; and to excite 
his relations to a breach of the peace, 
cannot be ſupported. The King v. 
E. Topham. | 


and, if he only ſet out a tranſlation of 
it, the Court will arreſt the judgment. 
Lenobio v. Axtell. 1 
It, Previous to the ſtat. 32 Geo. 3. 
c. 60. on the trial of an indictment for 
a libel, the only queſtions for the con- 
lideration of the jury were, the fact of 
publiſlung, and the truth of the mnuex- 
dos, Whether the ſubject-matter was 
or was not a libel was a queſtion of law 
tor the coniideration of the Courts 
The King v. The Dean of St. Aſaph. 
| * "2a 
12. When a defendant is brought 
up for judgment, his acts ſubſequent 
to the trial may be conſidered, either 


by way of aggravating or mitigating 


112 the puniſhment, even though they be 


6. Proof that the defendant gave a ſepatate and diſtinct offences, for which 


bond to the ſtamp- office, for the duties 
on the advertiſements in a newſpaper, 
and had occaſionally applied at the 
ſtamp- office reſpecting the duties, is 
evidence that he is the publiſher. 16:7, 

7. Upon an information againſt the 
detendant for a libel, for that hs, &c. 
wickedly, maliciouily, and feditioutly, 
did write and publith, &c, a certain 
falſe, ſcandalous, and ſeditious libel 


he may be afterwards puniſhed. But 
in ſuch caſes the Court will take care 
not to inflict a greater puniſhment than 


the principal charge itſelf will warraat. 


The King V. Mi.. TIE 131 
13. Evidence of buying a libel in 
the thop of a known buokl-ller is tuift- 
cient Primd facie evidence to convict 
him ot publication. Re. v. 2.207. 133 
14. Upon an information ior punt- 
3L2 ing 


A TABLE OF THE PRINCIPAL MATTERS; 


868 


ing and publiſhing a ſeditious libel, pened to be neareſt in value to the ſum 
the jury found the defendant guilty of advanced, but without any ſpecial 
printing and publiſhing only; and {agreement to that effect: held that 
thereupon a wen. fac. de novo was this did not invalidate the banker's 
ordered. Rex v. Wodfall. 1343 general lien upon all the other bills in 

15. The defendant was convicted his hands, but that he might retain 
on an information, for writing a libel them in order to ſecure the payment of 
acainſt Admiral Kzowle:, in the Criti- his general balance. Dawis, et al. v. 
cal Review, And the Court fined him | Bowſer, = : 143 
100]. impriſoned him for three months, | 6. A., B., C. and D. were partners in 
and ordered him to find ſecurity forsa banking-houſe at Liverpool, and C. 
his good behaviour for ſeven years, and D. alſo carried on a ſeparate mers 
himſelf in ;00l. and two ſureties in cantile concern in London; . S. hav- 
259. each. The King v. Dr. Smollet. ing accepted bills payable at the houte 
| 137 of C. and D. employed A, B., C. and 

16. The defendant was convicted D. to get them paid accordingly, and 


on an information filed by the Attor- 
ney- general (tor printing the North 
Briton, No. 45), and having made affi- 


davit, that Lord 11a/l;fax gave an im- 
plied, though not expreſs, under- | acceptances, and credited him for all 
taking, in point of honour, to excuſe the bills which he depoſited ; fome of 


the printer, if he would deliver up his 
principal : he was (his athdavit not 
being contradicted) diſcharged on en- 
tering into a recognizance of 2001, to 
appear when required. The Xing v. 
cvarſley, et al. | 137 
17. It a juſtification be pleaded to 


agreed to depolit with them good bills 
indorled by him, for the purpote of 
enabling them ſo to do; A., B., C. and 
D. debited J. S. in account for his 


Po 


the bills ſo depoſited by J. S. were re— 
mitted by A., B., C. and D. to C. and 
D. upon the general account between 
the two houſes, and before any of the 
acceptances of F. $, became que both 
houtes failed, and F. S. was obliged to 
pay his own acceptances ; the Court 


an action for a. libel, charging the held that the atſignees of C. and D. 
plaintiff to be a ſwindler, it mit ſtate, were entitled to retain againſt J. S. the 
the particular inſtances of fraud, by | bills retaitted to them by A., B., C. and 
which the detendant means to ſupport D. They alſo held that it made no 
it. F. Aujon v. Stuart.” 750 | ditterence that one of the bills remitted 


LIEN. 
t. A dyer has no lien on goods 
delivered to him in the courſe of trade, 
but for the price vi the dying. Creen 


did not arrive in London till after the 
bankruptcy of C. and D. though tent 
by A., B., C. and D. before that event. 
Bolton v. Puller, et al. 620 

7. II A. and B. have a general run- 


v. Furmer, 137 ning account, contitting ot bills drawn 

2. A clerk of afſize has no lien on; by B. and C. in favour of A. and of 
the records of the Court for his tees. | bills and other ſecurities depoſited by 
The King v. Buy. 140 A. with B.; and, upon the failure of 

3. There is no lien on a dog loſt for B. and C., H. be obliged to take np the 
the expence of his keeping. PBftead| bills received by him from B. whereby 
v. Buck. | 140 the balance of the accounts is in favour 

4. Nor for ſecuring ,a quantity of; of A. ſtill he cannot maintain trover 
timber, which is found floating on a{ for the bills depoſited by him with 5. 
river. N:c<»/on v. Chapman. 140} unleſs they were ſpecifically appropri- 


5. A cultomer lodged bills of ex- 
change in the hands ot his banker ge- 


ated to anſwer B.'s drafts on C. in 
favour of A. and depotited for that 
purpole expreisly, Bent, et al. v. Pul- 


nerally, and when the banker advanced 
money to him, he applied it to the 
diſcount of ſuch of the bills as ap- 


ler, et. al. atlignees of Caldæuell and 
Cu, 145 
8. It 


- 


| ftatute of limitations. 
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8. If . depoſit goods with B. for 


fale, and B. promiſe to pay the pro- 
ceeds to A. when ſold; B. has no lien 
on them (if not ſold) for the balance 
of his general account ariſing upon 
other articles. alter, et al. v. Birch, 
et al. 147 


LIGHT-HOUSE DUTIES. 
Britiſh ſhips, in patling the Eddy- 


ſtone, and other light-houſes in the 


Channel, not touching at any place in 
Great Britain or Ireland, are not liable 
to pay the light houſe duties to the 
Trinity-houſe. The T7 rinity-bouſoe v. 
Sorſbie. 149 


LIMITATIONS (STATUTES OF). 


1. If a ſtatute limit the time of 


bringing an action to ix months; an 
being brought within time, it abates 
by the defendant's death, it muſt be 
revived againtt the heir, or repreſenta- 
tive, within tix months. Awzght v. 
Bate. 150 

2. One tenant in common ſhall not 
bar the other by the ſtatute of limita- 
tions, here there is no adverſe pol- 
ſeſſion. PFairciainm ex dim. Empſon v. 
Shack Hon. 151 

3. The ſtatute of limitations extends 
to perſons in Scotland. Arg v. 
Walker. 152 

4. If ane plaintiff be abroad, and 


the others in England, the action mult | tions, 
be brought hen ix years after the} 
opt of tfeveral drawers Tf a joint and 


cauſe of action ariſes. Perr r et al. v. 
Yackſon, bart. 152 
5. But the ſtatute of limit Can 
never begin to run againſt a plaintiff, 
who is a foreigner, until he cones into 
this realm, e v. Græme, el. 
5 
6. An e of W 
though informal, being returnable on 
a general return, is a ſufficient com- 
mencement of an action to avoid the 
Leadbetcr, exe- 
eutrix, v. Markland, adminittratrix, 
I54 
7 But an e et of Privilege 
is not a continuance of a bill of Mid- 
dleſex, ſo as to avoid the ſtatute of 
Wnitations, Snith, et al v. Power. 
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8. And it is not ſufſleient to ſhew 
that a writ was ſned out in time; in 
order to Tave the ſtatute of limitations, 


the plaintiff muſt alſo ſhew that it was 


returned, Harris, qui tam. v. N 
Ard. | 155 
9. But where an action is limited 
by a ſtatute to be brought within three 
months, it is tuthcient for the plaintiff 
to prove a writ ſued ont within ſuch 
time, and his declaration within a year 
aſterwards, without thewing ſuch writ 
returned. Parſons v. King. 157 
10. The limitation of the action to 
one month, in the ſtat. 26 Geo. II. 
c. 21. for prohibited goods, muſt be 
aiter condenination, provided due dili- 
gence be uſed. Lat, et al. v. Weleb 
and Swan, 158 
11. And in C. B. it is ſufficient to 
ſhew a cafias, which is now the cum- 
mencement of a ſuit in this Court; 
and there is no neceffity to file an ori= 
ginal, but in caſe of outlawry, &. 
ar v. Mx. 158 
Where a bill of exchange is 
13 payable at a certain future 
period, the ſtatute of limitations begins 
to operate only from the time when 
the bill became due. Mitterſbein v. 
Tie Counbeſs Dowager of Carliſſe. 159 


13. An acknowledgment of the 
debt, though it be but a flight one, 


takes it out of the ſtatute of limita- 
Tea v. Frurakers 159 
14. The acknowledgment of one, 


joveral promitlory-note, takes it out of 


: the ſtatute of limitations, as againſt the 


others; and may bs given in e 
on a feparate action againſt any of the 
others. IFbitcombv. On I 59 

15. One of two makers of a joint 
and feveral promiſlory-aote became a 
bankrupt, and the payee received a 
dividend under the commiſſion, on ac- 
count oft the note: held ſuthcient to 
take the caſe out of the ſtatute of limi- 
tations... Fac. 95 1 v. Fairbank. 1569 

16. Alſo, if there be a mutual ac- 
couit of any fort between the plaintiff 
and deiendant, for any item of which 
credit has been given within ſix years, 
that is evidence of an acknowledgment 
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of there being ſuch an open account 
between the parties, and of a promiſe 
to pay the balance, ſo as take the caſe 
out of the ſtatute of limitations. Ca- 
Eng, et al. executors of Tuthill, v. 
Skoulding, et al. 160 

17. A letter, written by a defendant 
(who has pleaded the ſtatute of limita- 
tions) to the plaintiff's attorney, on 
being ſerved with a writ, may be left 
to the jury to conſider whether it 
amount to an acknowledgment of the 
debt, fo as to take it out of the ſtatute. 
Llayd v. Maund. — 161 

18. In this caſe the Court held that, 
after a defendant has obtained an 
order for time to plead, on the terms 
of pleading iſſuably, he cannot plead 
the ſtatute of limitations. Stadbolime, 
Executor, v. Hodgſon. 162 

19. But the above caſe was after- 
wards over- ruled in Rucker, et al. v. 
Hannay, bart. 15:0. 

20. To an action brought by the 
zſſignees of an inſolvent debtor, to 
recover money owing to him before 
dis inſolvency, in which the plaintiffs 
declared that, in conſideration of the 
money being due to the inſolvent, the 
defendant promiſed to pay it to them 
as atlignees, the defendant pleaded, 1t, 
the general iſſue. 2dly, “ That the 
cauſe of action firſt accrued to the in- 
folvent before the plaintiffs became 
aflignees, and that fix years had elapſed 
after the cauſe of action firſt accrued to 
the inſolvent, and before the ſuing out 
the writ of the plaintiffs.” To this 
Plea there was a general demurrer, 
PER Cur. The defendant might have 
pleaded that the debt was firit due to 


the inſolvent more than fix years before | 


the action was brought, and that he 
had made no expre/s promiſe to the 
plaintiffs within fix years. The plain- 
tus muſt prove an expreſs promiſe on 
the trial.— Judgment for the plaintiff. 
Kinder, et al. v. Paris. 747 

21. The Court refuſed to ſet aſide 
a monſuit voluntarily ſuffered by the 
pla intiff, in order to give him power to 
reply, de novo, that the writ of /atita? 
iſſu ed within the fix years, Hutchinſon, 
exgcutris, v. Brice. 163 
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LONDON. | 
1. Freemen of the city of London have 
a right to be exempt from the payment 
of all tolls and port duties throughout 
England (except the priſes of wines), 
in whatever placethey refide, and though = 
they hare obluined their freedom by pure 
chaje. The Mayor, &c. of Landon v. 
the Mayor, &c. of Lenne Regis, com- 
monly called King's Iqun in the county 
of Norjulk. 163 
2. An action of covenant upon a 
charter-party was tried at the bar by a 
ſpecial jury of the citizens of London, 
who all conſented to be ſworn, and 
waived any privilege as citizens of Lon- 
don, in not being abliged to.goout of the 
city to ſerve on juries. Lockyer v. Eaſt- 
India Company. 176 
3. A mandamus to the mayor and 
aldermen of London, to admit a perſon 
to the office of auditor of the cham- 
berlain's and bridgemaſter's accounts, 
who had ſerved it three years ſucceſ- 
ſively, and been elected again the 
fourth by the livery, was refuſed, be- 
cauſe the cuſtom of the city appeared 
to be, that no perſon ſhould be elected 
to, or ſerre the ſuid ice for more than 
two years ſucceſſively. The King v. the 
Mayor and Aldermen of London. 176 
4. The corporation of London hav- 
ing a cuſtomary duty on corn imported, 
it is a good cuſtom, that factors, free 
of the corporation, ſhall receive to their 
own ule that .part of the duty which 
ariſes from corn conſigned to them as 
factors. Cochkſedge v. Fanjhaw. 177 
5. The water-bailiff of the Thames 
has no right to ſeize engines, or fiſh, 
in a perſon's own fiſhery, as prohibited 
by 1 Eliz. c. 17. without a previous 
preſentment on conviction. Gulbrook 
v. Sir Robert Goodere, et al. 186 
6. Houſes, built on lands embanked 
from the Thames, in purſuance of 
7 Geo. 3. c. 37. which veſts thoſe 
lands in the owners, free from taxes, 
are not liable to be aſſeſſed to the land- 
tax. IWilliams v. Pritchard. 187 
7. Neither are ſuch houſes liable to 
be aſſeſled to the paving rates made 
under the 11th of Geo. 3. c. 29. Ed- 
dington v. Borman. 188 
8. The builder of a houſe in Lon- 
8 don, 


don, on an entire new foundation, may 
not erect half his flank or ſide wall on 
his neighbour's vacant ground. Bar- 
low v. Norman. 188 
9. The 11 Geo. 1. c. 28. (an act 
ſince repealed), was held to be confined 
to party-walls between houſes, and did 
not extend to party-walls between 
tables. Rex v. John Pratt. 189 
Io. A leſſee for twenty-one years at 

a pepper-corn rent for the firſt half 
year, and a rack rent for the reſt of 
the term, who, by agreement, was to 
put the premiſes in repair, and cove- 
nanted to pay the land-tax, and all 
other taxes, rates, aſſeſſments, and 
empoſitions, having athgned his term 
for a ſmall ſum in groſs, was held not 
to be liable to pay the expence of a 
party-wall, either by the proviſions of 
the ſtatute or the covenant ; but that the 
charge mult, in ſuch cafe, be borne by 
the original landlord, Southall v. 
Leadbetter. 189 
11. So alſo in this caſe it was held, 
that the owner of the improved rent, 
not of the ground rent, is liable to pay 
the expences of a party-wall, built 
under the 14 Geo. 3. c. 78. : allo the 
three months' notiee required by 1. 38. 
is only neceſſary where the perſon, 
who, at the time when it is neceflary 
to build, &c. is liable to pay, cannot 
agree with the owner of the adjoining 
houſe. Peck v. Wood. 191 
12. But if the leſſee of a houſe at a 
rack- rent, underlet it at an advanced 
rent, he is liable to contribute to the 
expences of the party wall. Sangſter 
v. Burkhead, 193 
13. But the leſſor of a houſe at 
rack rent (there being no other perſon 
entitled to any kind of rent) is liable to 
contribute to the expences of a party- 
wall, though the leſſee has improved 
the houſe demiſed. Beardmore v. For. 

1 

14. Wharfs muſt be aſſigned 3 
open places only. The ca/e of the Lon- 
don wharys. 196 
15. An action againſt a feme covert, 

as ſole trader, may not be removed by 
habeas corpus from the city courts. 


Pope v. Vaus and wife, 799 
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16. A cauſe was removed from the 
Lord Mayor's court by an habeas corpus 
cum cauſe, to which a return was made, 
ſtating a cuſtom under which the de- 
fendant was ſued and arreſted : error 
was ſuggeſted upon the face of the 


proceedings below; but the Coutt - 


would not ſtay the procedendo merely 
on that ground, but ſaid they would 


leave defendant to his writ of er- 
ror. IIlor ton, et al. v. Beckman, et al. 


1 
17. Actions for uſe and NES... 
cannot be maintained in the court of 
Conſcience in London. Voulley v. 
Cloutman. 202 
18. The ſtat. 14 Geo. 2. c. 10. which 
enables certain perſons to ſue for debts 
under 40s. in the court of Requeſts in 
London, does not extend to caſes where 
the plaintiff recovers leſs than 408, in a 
ſpecial action on the caſe for the breach 
of an agreement. Jonas v. Greening, 
203 
19. And a citizen and freemen ef 
London, not refident therein, having a 
demand under 408. for goods ſold 
againſt another citizen and freeman 
who is reſident, is not bound to ſue in 
the court of Requeſts, purſuant to the 
14 Geo. 2. c. 10. Hebb v. Brown. 
203 
20. So alſo in this caſe it was held, 
that the court of Requeſts for the city 
of London has no juriſdiction in a ſuit, 
unleſs both the plaintiff and defendant 
be reſident within the city. Brooks v. 


Moravia. 204 


LORD'S DAY, 


1. The ſtatute 29 Car. 2. e. 7. does 
not prohibit a baker baking dinners for 
his cuſtomers on a Sunday. The King 
v. John Younger. 204 

2. But this offence can be commit- 
ted but once in the ſame day; and if a 
juſtice of the peace proceed to convict 
an offender in more than one penal- 
ty for the ſame day, it is an exceſs 
of juriſdiction, for which an action will 
lie before the convictions are quaſhed, 
Crepps v. Durden. 205 


LOTTERV. 


1. On a conviction under 22 Geo. 3. 


| c. 47. 


ſwer of the fellows, in chancery, con- 
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e. 47. for inſuring a ticket in the lot- 
tery, it mult be {lated that the ticket 
on which the inſurance was made was 
a ticket in the ſtate lottery. The King 
v. Edward Trelawnry. 206 
2. An unſtamped agreement to ſell 

a fhare of a ticket in the lottery before 
the tickets are depotited with the com- 
wihoners, is within the penalty in- 
Kicted by the 21ſt ſection of the 22 
Geve 3. c. 47. The King v. Samuel 
Hewkefworth. 206 
3. The ſale of lottery tickets, by 
which the purchaſer is to be entitled 
to all the benefit of them, except the 
low prizes, is prohibited and made void 
by 22 Geo. 3. c. 47. Deey v. Shce. 
| 207 

4. And the printer of a newſpaper, 
publithing an illegal propoſal for gam- 
bing in the lottery, incurs a penalty 
under the 22 Geo. 3. c. 47. ſ. 13. 
which enacts, that no perſon ſhall ſell 
the chances of tickets, &c. nor ue 
any propgfut for il, under a penalty of 
gol. Kung qui tam v. Smith. 208 


MANDAM US. 


I. A mandamus may be granted to 
me truſtees of a mceting-houle, to ad- 
mit a dillenting teacher duly elected. 
Rex. v. Barker, et. al. 209 
2. But where the miniſter of an endow- 
ed diſſenting meeting - houſe had been 


trary to his own ſeparate anſwer put 


in. Rex v. Dr. Windham. 214 
5. A mandamus was granted to the 
mayor to put the corporate ſeal to the 
certificate of the election of the recor- 
der, on an affidavit that he had the 
majority of legal votes; though it was 
{tated that the other candidate had the 
majority at the election, and that the 
corporation had already certified his 
election. The King v. The Mayor, &c. 
of York, 216 
6. In this caſe the Court granted a 
mandamus to compel a mayor and the 
capital burgeſſes of a corporation to fill 
up two vacancies, occaſioned by the 
deaths of two capital burgeſſes, though 
there was a quo warranto information 
depending againſt the mayor, queſtion- 
ing his title. Ie King v. The Mayor 
and Burgeſſes of Grampond. 216 
7. The Court will grant a mandamus 


after an election which is colourable and 


clearly void. Rex v. Mayor, Batliffs, 
and Burgeſſis of Cambridge. 217 

8. In rules for a mandamus to elect a 
mayor, a ſubſiſting mayor de facto muſt 


{always be a party. {he King v. Bankes, 


cal, 218 

9. A rule for an attachment againſt 
the defendants, who were capital bur- 
geſſes, for their contempt in not obey- 
ing a mandamus, was made abſolute on 


an athdavit of the town-clerk, which 
ſtated, that fix days previous to the 


3 ; r 6 * . . 
expetJed by a majority of the congrega- time appointed he afhxed a notice on a 


tion, the Court refuted a mandamus to 
Teftore him applied for to enable him to 
juſtify his conduct, becauſe, it did not 
appear he had complicd with all the re- 
quiſites neceſſary to give him a prima 
facie title. The King v. Zoiham, et al. 
0 210 

23. A mandumus lies to the keepers 
of the common ſeal of the univerſity of 
Cambridge, commanding them to put 
it to the inſtrument of appointment of 
their high ſteward, purſuant to a grace 
paſſed in ſenate. Rex v. Vice-Chan- 
cellor, & c. of Exchequer, 211 
4. A mandamus will be granted to 
compel the warden of a college to athx 
the common ſeal of the college to an an- 


| 


ſtone poſt of the Guildhall of the in- 
tended election; and alto ſerved the 
two defendants, and moſt of the other 
members of the corporation, with a copy ' 
of the rule, which had been iſſued re- 
ſpecting the notice: that though 16 
members attended the meeting, the de- 
fendants and three others did not: in 
conſequence of which, no election could 
be had. The King v. Joſeph Edycean 
and Samuel Spiller, 219 
10, A mandamus will lie to the com- 
mithoners of the land- tax to elect a 
clerk to them in the departments for 
the rates and duties on houſes and win- 
dows. The Ring v. the Commiſſioners of 
the Land-tar for the pariſh of St. Mar- 
tin in the Fields. 220 
11. A 


11. A mandamus will lie to a rector 
to appoint a pariſh clerk. Rex v. the 
rector of St. Anne's, Soho. 221 

12. A mandamus will lie to regiſter 
and certify a diſſenting meeting-houſe. 
Rez v. Juſtices and Clerk of the Peace 

for the county of Derby. | 221 
13. A mandamus was granted to the 


corporation of Granthan, to permit the 


lord to hold a court leet, and court ba- 
ron, in the town-hall. The Kang v. 
the Corporation of Grantham. 222 
14. A mandamus tor adminiſtration 

to the next of kin may be granted, not- 
withſtanding a ſuit depending his con- 
ſanguinity be not denied, The Ning v. 
Dr. Hay. 222 
15. But a mandamus foradminiſtrati- 
on to the next of kin will not be granted 
if a ſuit be depending concerning the 
validity of a will. Re v. Dr. Hay, on 
the application Loregroxe. 223 
16. A mandamus will lie to reſtore a 
recorder, Rex v. the Corporation of 
IWells. 224 
17. A mandamus will lie to reſtore 

a pariſh clerk, removed without ſuffi- 
cient cauſe: for a pariſh-clerk is a tem- 
poral officer: he holds his office quam- 
diu bene je geſſerit: and though the 
miniſter may have a power of remov- 
ing him on a good and ſuthicient cauſe, 
he can never be the ſole judge, and re- 
move him ad libitum. He mult ſtate 
to the Court a juſt cauſe of amotion.— 
Rex v. Eraſmus I arren. ./- -- 829 
18. A mandamus will not lie to the 
treaſurer of a county to reimburſe con- 
ſtables monies expended for conveying 
rogues, vagabonds, and diforderly per- 
fons. Rez v. Walter Erle. 229 
19. The Court will not grant a man- 
damus to a minifterial* officer to pay 
over money already paid by him under 
à proper authority. The King v. Chrif- 
topher Shaw. 229 
20. So in this cafe, the Court refuſed 
to grant a mandamus to a miniſterial 
officer, viz. the treaſurer of a county, 
to obey an order of the court of quar- 
ter-ſethons; the proper remedy, in caſe 


of his refuſal to obey ſuch order, being 
by indictment. The King v. Briſtow. 
230 
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21. The Court will not grant a man- 
damus to reſtore a perſon to an office 


where it is confeſſed by the perſon that 


he was rightly removed. Rex v. Mavor, 
Aldermen, and capital Burgeſſes of Ur- 
bridge. 231 
22. So alſo in this caſe, a mandamus 
was refuſed to reſtore to the office of 
clerk of the Bridge-houſe eftates in 
London, though the party was jirregu- 
larly ſuſpended ; it appearing on his 
own ſhewing that there was 
ground for the ſupenſion, if the pro- 
ceedings had been regular, The King 
v. the Mayor, Aldermen, and Common 
Council of London. 231 
23. A mandamus to a biſhop to li- 
cenſe a curate of an augmented curacy, 
where there was a croſs nomination, 
was refuſed ; becauſe the party had 
another ſpecific legal remedy by quare 
impedit. The King v. the Biſhop of 
Cheſter. 233 
24. The Court will not grant a man- 
damus to a biſhop to licenſe a lecturer, 
without the conſent of the rector, 
where ſuch lecturer is ſupported by vo- 
luntary contributions, unleſs an imme- 
morial euftom to ele& without ſuch 
conſent be ſnewn. The King v. the 
Biſhop of London. 236 
25. So alſo in this caſe, a mandamus 
to the rector to certify to the biſhop the 
election of a lecturer was refuſed ; there 
being no immemorial cuftom in the 
parith for the lecturer to uſe the pulpit 
without the rector's conſent, and the 
lecturer being paid out of the poor- 
rates. The King v. Field (the rector) 
et al. the Churchwardens of the United 
Pariſhes of St. Ann, St. Agnes, and 
Zachary. | 236 
26, In this caſe a mandamus to ad- 
mit a veſtry clerk was refuſed. The 


King v. the Churchwardens of Croydon. 


8 2 

27. In this cafe a mandamus to * 
churchwardens' to make a church rate 
was refuſed, it being a ſubject purely of 
eccleſiaftical juriſdiction. The King v. 
the Churcheardens of St. Peter's, Net- 
ord. 237 
28. The Court will not grant a man- 
3M damus 


* 1 * 
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domus to the Bank to transfer ſtock, 
becauſe there is a remedy by an action 


on the caſe, if they refuſe. The King, 
on the projecution of Parbury and an- 
other, executors of Dawes, v. the Gover- 
nor and Company of the Bank of Eng- 
land. | 238 
29. A mandamus will not lie to com- 
pel admiſſion to the degree of barriſter. 
The only mode of relief is by appeal to 
the twelve judges, who have a domeſ- 
tic juriſdiction over the inns of court. 
The King v. the Benchers of Gray's 
Inn, on the proſecution of IWillium Hart. 
| 239 

30. But a mandamus to admit a re- 
corder was refuſed in this cafe, becauſe 
there was a recorder de facto, and the 


party had another remedy by que war- | 


ranty ; though both of them claimed 
under the ſame election. The King 


v. the Mayor of Colcheſter, 240 


31. A mandamus to the mayor and 
aldermen of London, to admit a perſon 
to the office of auditor of the chamber- 
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Rex v. The Churclhwardens of Tarmton 
St. James. 


35. So in this caſe it was held that, 


if a return to a mandamus conſiſt of fe- 
veral independent matters not incon- 
ſiſtent with each other, but part of tnem 
good in law, and part bad, the Court 
may quaſh the return as to ſuck part 
only as is bad, and put the proſecutor 


to plead to or traverſe the reſt: but 


where two cauſes returned are incon- 
ſiſtent, the whole is bad. The King v. 
The Mayor, Fc. of Cambridge. 244 

36. So in this caſe it was held that, 
if ſeveral inconſiſtent cauſes be returned 
to a mandamus, the Court will quaſh 
the whole return. The King v. The 
Mayor, $c. of York. 240 
37. On a mandamvs to reſtore to the 
office of a capital burgeſs, if the return 
ſtate the ground of the disfranchiſe- 
ment to have been the non-attendance 
of the proſecutor at a meeting to which 
he was ſummoned for the election of a 


capital burgeſs, an averment that the 


lain's and bridgemaſter's accounts, who right of ſuch election is in the capital 
had ſerved it three years ſuccethvely, | burgetles, being the common-council, 


and been elected again the fourth by the 


livery, was refuſed becauſe the cuſtom of 


the city appeared to be, that no perſon 
ſhould he elected to, or ſerxe, the ſaid office 
tor more than two years ſucceſſively.— 
The hing v. The Mayor and Aldermen 
of London. | 176 

32. A return to a mandamus filed 
aſter death of party who made it ought 
to be taken off the file. Rex v. Holmca, 
Mayor of IWigan. 241 

53. A return to amandumrusto admit, 
or ſhew caule to the contrary, may ſhew 
one or more or any number of cauſes, 
provided they be conſiſtent. JVright 
V. Fawcett, eſq. 243 

34. A return to a mandamas to re- 
ſtore Lewis Cogan into the place andof- 
fice of ſexton was, that J.. C. was 
not, according to the ancient cuſtom of 
the ſaid pariſh, duly elected ;” and fur- 


ther, that there was © an ancient cuſ- 


tom in the pariſh to remove their ſex- 


ton at pleaſure, and that, in purſuance 


of ſuch a cuſtom, and agreeably there- 
to, they had actually removed him,” — 


does not aſſert, with ſufficient certainty, 
that he had a right to concur in the 


election, and ought to have obeyed the 
ſummons, becauſe, conſiſtently with 
luch an averment, he might not have 
that right, it not appearing thereby that 
all the capital burgefles are members of 
the common-council. - The King v. 
the Mayor and Burgeſſes of Lyme Re- 
gis, on the proſecution of Arthur Ray- 
mond, — 3 

38. In a return to a mandamus to 
reſtore, if it is ſtated, that the party was 
removed by the corporate bod at large, 
it is unneceſſary to wer that the power 
of removal is veſted in them, becauſe it 
is ?ncidental to them, unleſs given by 
charter, by-law, &c. to a ſelect party, 
And an action will lie for a ſuppreſſto 
reri in a return, as well as for an alle- 
gatio falſi, Allo when non-refidence 
is a ground for removing a corporator, 
it is unnecetlary to ſummon him pre- 
viouſly to come and reſide, The King 


v. the Mayor and Burgeſſes of Lyme 


Regis, on the proſecution of Francis 
Hanes 
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Fane; and the ſame v. the ſame, on the 
Zi ojecution of John Luther. 254 
36. A return was in the con- 
Junstive, not duly elected. admitted, 
and ſworn, and therefore bad; but if 
the truth would have warranted it, and 
they had returned not duly elected, or 
admitted, or ſworn, it might have been 
good. The King v. the Mayor and 
Burgaſſis of Lyme Regis, on the projecu- 
{wn of Darid Robert Mitchell. 260 
40. A return to a mandamus to re- 
ſtore an alderman was in this caſe diſ- 
allowed, beauſe it did not ſet forth a 
total deſertion from the place of which 
the party was alderman, Rer v. Mayor 
ana Aldermen of Leiceſter. 260 
41. A return (to a mandamus to re— 
fire) was held infufficient, becauſe it 
did not ſtate that the party had been 
ſummoned to auſwer to the charge be- 
fore he was removed. The King v. 
G. Gin, D. D. 262 
42. The Court will not quaſh a re- 
turn to a mandamus (which directed an 
interior Court to give judgment on an 
in liétment) merely becaule it ſtates an 
crruneous judgment given below: but 
a writ of error muſt be brought to re- 
verſe that judgment. The King v. the 
Juſtices of the Weſt Riding of Yorkttare. 
7 | 202 

43. After verdict on a traverſe to a 
return to a mandamus made by a cor- 
poration, the Court would not allow 
the defendants to amend the return, by 
ſetting forth a different conſtitution. — 
The King on the Projecution of . E 


Dillon v. The Magor and Burgeſſes of 


Grampond. 767 
MARINE INSURANCES. 


1. A company of ſhip-owners en- 
gaged to infure each other's ſhips, and 
covenanted /ereraily, and not jointly, 
to pay a certain ſum in caſe of lois in 
proportion to their reſpective ſhares, 
but in caſe of the inſolvency of any one 
of the members all the others were to 
be reſponſible : ruled that this contract 
was void by the tat. 6, Geo. 1. c. 18. 
f. 12. Lees v. Smith. 263 

2. And where two perſons are en- 


p 


gaged in a partner/hip in inſuring ſhips, 
&c. which is carried on in the name of 
one of them only, and that one pays 
the whole of the lofles : ſuch a part- 
nerſhip being illegal by ſtat. 6 Geo. 1. 
c. 18. he cannot maintain an action 
againſt the other to recover a ſhare of 
the money that has been ſo paid. — 
Mitchell, et al. v. Cockburne. 265 
3. A., B. and C. became partners in 
inſuring ſhips (contrary to the ſtat. 6 
Gco. 1. c. 18. ſ. 12.); but it was 
agreed that the policies ſhould be un- 
derwritten in the name of A. only; 
ſeveral policies were effected, and the 
premiums received by C. and D. as 
brokers : held that A. could not reco- 
ver thoſe premiums from C. and D.— 
Booth, et al. v. Hodgſon. 027 
4. Ita party in an agreement for in- 
ſurances has a loſs, and is contributory 
to the loſſes of the other parties therein, 
they muſt be contributory to his. Reed 
v. Cote. : "a. 
5. A perſon having a re/ſpondentia 
intereſt cannot inſure it as an intereſt 
on goods. Glover v. Black. 267 
6. Seamen's wages and proviſions are 
not covered by an inſurance on the 
body of the ſhip. HRobertſon v. Emer. 
270 

7. Proviſions ſent out in a ſhip for 
the uſe of the crew are protected by a 
policy of aſſurance on the ſhip and fur- 
niture. Brough v. WWhirmore. 271 


8. And the aſſured cannot recover 


upon the policy, unleſs the loſs, which 
has happened, be a direct and imme- 
diate conſequence of the peril inſured. 
Jones v. Schmoll. 274 
9. A policy of inſurance on Eaſt- 
India ſhips, includes the chance of their 
being detained in India, and the riſque 
of the country voyage there. Salra- 
dor v. Hopkins, and Heaton v. Rucker, 
pu: 275 

10. An under-writer 1s bound to 
know the nature and peculiar eircum- 
ſtances of the branch of trade to which 
the policy relates : and, to prove the 
manner of conducting a particular 
branch of trade at one place, evidence 
may be given to ſhew the manner in 
which the ſame branch is carried on at 
3Msq another 
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another place, Noble and another v. 
Kennouay. 278 

11. When an agent effects a policy 
for his principal reſiding abroad, the 
act of the 25 Geo. 3. c. 44. requires 
that ſuch agent's name ſhould be in- 


ſerted, eo nomine, as agent, and under 


the ſame act it is neceſſary that ſuch 
agent who effects the policy for his 
principal reſiding abroad, ſhould him- 
Jelf reſide in England. Pray, et al. v. 
Edie. | 279 
12. The ſhip's huſband has no right 
to inſure for any part-owner, without 
his particular direction, nor for all the 
owners in general, without a general 


direction or ſomething equivalent to it. 


French v. Backhouſe, and French v. 
Foulſton, . 280 
13. A. being indebted to B. with- 


out any order from him, cohſigns goods 


to C. to be held for B. and indorſes the 
bill of lading to C.; held that B had 
an inſurable intereſt in the goods ſo 
conſigned. Hill and another v. Secre- 
tan. 280 

14. Jochum Brink Lund, a merchant 
in Norway, contracted with the Cud- 
bear Company, to ſupply them with a 
quantity of moſs ; the plaintiffs were the 
general agents of Lund in London: 
Lund ſhipped 574 ſacks of moſs in 
Norway, and conſigned the ſame to the 
Cudbear Company in London, with a 
proper bill of lading and invoice. But 
the Cudbear Company, after having 
received through the hands of the plain- 
tiffs (Lund's agents), the bill of lading 
and invoice, and having a bill preſented 
to them by the plaintiffs, who had ad- 
vanced money to Lund, for acceptance, 
refuſe to accept the ſaid bill. or take 
to the cargo, or inſure the tame, and 
returned the bill of lading and invoice 
to the plaintiffs, and it was held that 


the plaintifls* inſurance, though with- 


out any order ſo to do, was good, IVolf 
et al, v. Horncafile. 281 
15. A debt which has no reference 
to the article inſured, and which can- 
not make a lien on it, will not give an 
inſurable intereſt. But a debt which 
ariſes in conſequence of the article in- 


ſured, and which would have given a | 


* 


lien on it, does give an inſurable inte- 
reſt. IVolf et al. v. Horncaſile, 285 

16. The produce of Holland, pur- 
chaſed in that country during hoſtili- 
ties between Holland and Great Bri- 
tain, by a Britiſh agent reſident there, 
and ſhipped for Britith ſubjects, were 
inſured by them in this country, and 
held to be a legal inſurance. Bell et al, 
v. Giſſon. 285 

17. Commiſſioners appointed by the 
crown under the authority of an act of 
parliament which enabled them “ 70 
take into their poſſeſſion and cure all 
Dulch fhips and efjefts detained or 
brought into the ports of Great Britain, 
and to manage, ſell and diſpoſe of the 
lame to the belt advantage, according 
to the inſtructions they ſhould receive 
from*his majefty and his privy-coun- 
eil,“ may inſure in their own names 
ſuch ſhips and effects after ſeizure 
abroad and while they are in tranſitu 
to this country. Crauford et al. v. 
Hunter. 289 

18. And a count ſtating the nature 
of their truſt and averring the intereſt 
to be in themſelves as commithoners, 
and another count to the like effect but 
without any averment of intereſt at all, 
were both holden good upon e 

19. Captors of ſhips ſeized as prize 
may inſure their intereſt therein, arid 
are not entitled to a return of pre- 
mium although it be afterwards ad- 
judged to be no prize, and reſtitution 
be awarded to the owners by the Court 
of Admiralty, Boehm et al. v. Bell, 

293 

20. An inſurance of goods on board 
of ſhip or ſhips is legal, and the inſured 
in caſe of a loſs has a right to apply 
ſuch an inſurance to whatever ſhip he 
thinks proper, within the terms of it. 
Kewley et al v. Ryan. 200 

21. Every re-atiurance in this coun- 
try, either by Britiſh ſubjects or fo- 
reigners, whether on Britith or foreign 
ſhips, is void by 19 Geo. 2. c. 37. un- 
leſs the aſſured be inſolvent, become a 
bankrupt, or die, Audre et al, v. Flet- 


cher, | | 298 
22; In the conſtruction of the act 
| 19 
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19 Geo. 2. c. 37. it has been holden, 
that all inſurances made by perſons 
having no intereſt in the event about 
winch they inſure, or without reference 
to any property on board, are merely 
wagering policies, and abſolutely null 
and void. Kent v. Bird. 299 
23. An inſurance being made with- 
out intereſt, and the premium paid, the 
inſured ſhall not recover back the pre- 
mium after the ſhip has arrived ſafe. 
Forrry and another v. Bourdieu. 300 
24. Payment of money into court is 
only an acknowledgment by the de- 
fendant of the contract, and that the 
plaintiff is entitled to recover the ſum 
ſo paid: but it does not preclude him 
from taking any objection to the ac 
tion beyond that ſum ; though unleſs 
ſuch ſum were paid, ſuch objection 
would be a bar to the whole demand. 
Cor and another, executors of Shultz, v. 
Parry. 302 
25. An aſſurance of a voyage ex- 
preſsly prohibited by the laws of this 
country, is void, Johnjlon and another 
v. Sutton. 304 
2806. The excluſive right of trading 
to the Eaft Indies, granted to the 
Eaſt-India Company by ftat. 9 & 10 
IV. g. has never been put an end to. 
And though ſuch parts of that act as 
inflicted penalties, &c. were repealed 
by ſtat. 33 Gee. 3. c. 52. and though 
the latter act ſays that no acts or parts 
of acts thereby repealed ſhall he plead- 
ed or ſet up in bar of any action, &c. 
it is competent to under-writers who 
have ſubicribed policies on ſhips trad- 
ing to the Eaſt Indies in contraven- 
tion of the ſtat. of I Al. to avail them- 
ſelves of the illegality of ſuch trading 
in an action brought on the policies. 
Camden et al. v. Anderſon. 305 
27. A writ of error having been 
brought in this court, on the above 
judgment of the court of King's 
Bench, the caſe was twice argued , 
and after time taken to conſider, EYRE, 
Ch. J. delivered the opinion of the 
Court: in affirmance of the judgment. 
Camden et al. v. Anderſon. 310 
28. If there be any illegality in the 
commencement of an integral voyage, 


and an inſurance be effected on the 
latter part of the voyage, which taken 
by itſelf would be legal, ſtill the aſſured 
cannot recover on the policy. ien 
v. Marryat. 312 

29. Where a policy does not appear 
on the face of it to be illegal, the Court 
will not grant a new trial in order to 
let the defendant into proof that it was 
ſo; but he ſhould have ſhewn it on 
the trial. G , v. Maſor. 318 

30. Two partners purchaſed a ſhip, 
under a bill of (ale, conformable to the 
ſtat. 26 Geo. 3. c. 60.; afterwards 
they took in two other partners, but 
there was no transfer of the ſhip to 
them jointly with the others; held 
that the four partners had not any in- 
ſurable intereſt in the freight of the 
fhip. The right to freight reſults 
from the right of ownerſhip; and 


theſe four partners had neither a legal 


or an equitable title to the ſhip. Cam- 
den et al. v. Anderſon. 320 

31. Where a mate of a ſhip or 2 
ſailor is to receive ſomething at, the 
end of the voyage in lieu of wages, 
ſuch as {laves ; he cannot inſure it 
nor can he recover the value of ſuch 
thing in an action againſt his agent for 
negligence in not procuring ſuch an 
inturance. Wehler v. D. Tajtet. 321 

32. In an action on a policy on 2 
foreign ſhip, when there is a ſtipula- 
tion that the policy ſhall be ſufficient 
proof of intereſt, if there is judgment 
by default, the plaintiff on the writ of 
inquiry needs only to. prove the de- 
tendant's ſubſcription to the policy, 
without giving any evidence of intereft. 
Thelluſcn v. Fletcher. ? 321 

33. The plaintiff's agent ſhewed to 
the defendant, an under- writer, the cap- 
tain's proteſt containing an account of 
the loſs of the ſhip inſured, demanding 
payment: held that this did not entitle 
the defendant to read the proteſt in 
evidence in an action on the policy. 
Senat v. Porter, 322 

34. Inſurers are liable to pay the 
charge of a compromiſe 59nd fade made 
to prevent the ſhip from being con- 
demned as lawful prize, or to avoid a 
greater expence, Berens v. Rucker. 32 2 


35. If 


: 
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35. If an armed force board a ſhip, frecover, without ſhewing negatively 
: and take part of the cargo, the under- that he was not the cauner, or that any 
4 writers are not liable on a count, ſtating [other perſon was. Such proof lies on 
5 the loſs to be by a ſeizure by people tof the defendint, wiſhing to avail himſelf 
the plaintiffs unknown ; for “ people” fot it, to eſtabliſh. R/ v. Hunter. 337 
I in the policy means the governing] 42. Where a hip was chartered 
I power of the country. Nit: et al. from London to Teneriffe, there to 
4 v. Lufhington. 324 take on board a certain number of 

36. Barre try is every ſpecics of fraud pipes of wine, and proceed to the 


or knavery in the mi iter or mariners W. eſt-India iſlands, for which the 
of a ſhip, by which the owners or j owner was to receive freight at the 
freighters are injured ; and a deviation, {rate of ſo much per pipe; a policy of 
if ſach, is barratry, whether the loſs inſurance on ſuch freight was held to 
happen during ſuch fraudulent voyage, | attach from the ſailing of the ſhip from 
or after: but it is otherwiſe, if the de- | London. Thempfon v. Taylor. 341 
viation be with the privity or conſent i 43. The inſurance of a thip to Ja- 
of the owners. algo et al. v. maica determines by her mooring 24 
Wheeler. | 327 hours in any port there, and does not 

37. Barratry can only be committed | continue till the arrives at her laſt port 
againſt the owner of the ſhip, and with- of delivery. Cimaen v. Cue]. 343 
out his conſent. Nati, et al. v. Bon. 44. Where the aſſured do the beſt 
lieu. | 330| they can for the benefit of the inſurance, 

38. If a ſhip be inſured by the terms| if nevertheleſs the goods are ultimately 
of the policy in any lawful trade, and loſt, the under-writer is liable to pay 
the barratry of the maſter be men-|after any length of time has elapſed 
tioned as one of the riſks to be horne | between the accident, which was the 
by the inſurer ; the under-writers will | original cauſe of the loſs, and the time 
be liable for a loſs which happens by j when the demand was made on che 
the barratry of the maſter by ſmug- inſurer. Plantamour v. Staples, 343 
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j | gling, [Havelock v. Hancill, 332 45. In an action on a policy of in- 
# 39. A ſhip being inſured for a] ſurance the plaintiff muſt prove that a 
Þ voyage, the under-writer is not liable loſs has happened, and that by the 
} for any loſs ariſing from ſeizure after very means ſtated in the declaration. 


the has been 24 hours in port; though | K»/en Kemp v. Vigne. 34 
ſuch ſeizure was in couſequence of an 46. A ſhip homeward-bound to the 
act of 1mnggling committed by the port of London received a pilot at 


NH | maſter during the voyage. Locgyer Ortordneſs, as directed by g Geo. 2. 
|| et al. v. Oy. 333 c. 20. and dropped him before ſhe 


40. A deviation of © veflel from the | reached her moorings in the river 
voyage inſured through the ignorance | Thames; after which, before ſhe was 
of the captain, or from any other mo- fafely moored, an accident happened, 
tive not traudulent, though it avoids and the yetlel was ſunk : the under- 
the policy, does not conſtitute an act | writer on the ſhip and cargo was held 
of barratry, Phy: et al. v. The Roya/ diſcharged from his liability on account 
Exchange Aſſurance Company. 335 of there not being any pilot on board 

41. In an a&tion by the aſſured of } at that time; though it did not appear 
goods againſt the under-writers for a that the Joſs was directly imputable to 
loſs by the bar ratry of the maſter, proof want of {kill in thoſe who navigated 
that the perſon who was deſcribed inf the vellel. Lax v. Hollingſworth. 348 
the policy as maſter, and who was] 47. Upon an infurance on flaves 
treated with and acted as tuch, carried 5 perils of the ſea, their death by 
the ſhip out of her courſe for fraudu- failure of ſufficient and ſuitable provi- 
lent purpoſes of his own, primd facie, ſion occationed by extraordinary delay 
is ſufficient to entitle the ops to|in the voyage from bad weather is 9 
a 101g 
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a loſs within the policy, but a loſs by ſunleſs general, does not extend to 
natural death which cannot be mtured damage received by the goods in 2 
againſt fince the 30 Geo. 3. c. 33. 1. 8. ſtorm. en et al. v. Smith. 363 
and 34 Geo. 3. c. 80. Tatham v. 54. The inſured is entitled to receive 
Hode jon. 349 jas for a total lots, upon a mixed policy 
48. By 31 Ges. 3. c. 54. 1. 7. for of inturance, of a peculiar fort and 
regulating the African ſlave trade, it is valued policy, if a fair one, being 
neceſſary that the certificate of the cap- within the exception of ſtat. 19 Geo. 2. 
tain's having ſerved as that act requires c. 37. Da Cojta v. F reh. 65 
ſhould be atteſted by the owner or| 55. If an inſurance be effected on 
owners of the ſhip or thips in which | fruit, and the policy contain the uſual 
the ſervice was performed. Farmer v. memorandum, “corn, fruit, &c. war- 
Legg. 351 fanted free from average unleſs general 
49. Upon a policy of inſurance on or the ſhip be ſtranded,“ and the thip 

a ſhip and cargo from Liverpool tobe in tact ſtranded in the courſe of the 
Oporto, the intured being defirous of | voyage, the under-writers are liable for 
putting guns on board the vettel, and an average lots arifing from the perils 
taking out a letter of marque tor her, of the ſeas, though no part of the loſs 
aſked permiſſion of the under-writers, ariſe from the act of ſtranding. Burnet 
who gave permiſſion, to put guns on|v. Keuffugten. 366 
board for defence of the ſhip, but] 56. In an action on a policy of in- 
peremptorily denied the liberty of | ſurance for an average loſs, it the ac- 
taking a letter of marque. Notwith- count is ſo complicated that it cannot 
ftanding which a general letter of be adjuſted in court, the jury, by con- 
marque was obtained for the ſhip, and tent of the parties, may find for a total 
it was held, though no ule were made loſs, the plaintiff entering into a rule 
of it, that it avoided the mſurance. to account upon oath for what part of 
Deniſon v. Modigliani. 355jthe inſured property he may recover. 
50. But where the aflured upon a Barber v. French. 373 
trading voyage took out a letter of | 57. Upon a double infurance, 
marque (but without a certiacate, ; though the infured is not entitled to 
which is neceſſary to its validity) un- | two ſatisfactions, vet upon the firſt 
known to the under-writers, folviv action he may recover the whole ſam 
with a view to encourage ſcamen toſinſured, and may leave the defendant 
enter, and without any intention ot therein to recover a ratable ſatisfaction 
uling it for the purpoſe of cruizing, from the other inſurers, Newby v. 
though the vetlel was armed for ielt-| Reef. 373 
defence, this was held not ſuch an} 58. The affured upon a valued po- 
alteration of circumttances as to avoid |licy are entitled to recover the whole 
the policy. Mes et al. v. Byrom. amount, though part of- the cargo 
356 only be on board when the accident 

gr. Allo if the captain, contrary to; happens, if the reſt be ready to be 


the inſtructions of his owner, cruize tor; ſhipped. Montgomery v. Egginton. 373 


and take a prize, and the vellel is aiter-j 59. A ſhip and goods being infured 

wards loſt in conſequence of it, it is an tor a voyage, ir the thip is taken and 

act of barratry, upon which the atlured j recaptured, and after the recapture the 

may recover againſt the under- writers, captain, acting fairly for the benefit of 
1 . . . [ 1 8 2 

although the captain libelled the prize his employers, tells the ſhip and cargo, 


* » - . j R 
for the benefit of his owner as well as and thereby puts an end to the voyage, 


himſelf. 336 the inſured may abandon and recover 
52. A valued policy of inſurance is as for a total loſs. Mille v. Fletcher, 

not to be conſidered as a wager policy. 373 

Lewis et al. ve Rucker. 359] 60. On a valued policy the inſured 
53- Inturance free from average, | cannot recover more than the actual 


| loſs 
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loſs which happened at the time when 
he choſe to abandon. Hamilton v. 
Mendes. | 376 

61. Owners of ſhips are not en- 
titled to abandon, unleſs at ſome pe- 
riod of the voyage there has been a 
total loſs. And where the jury have 
found only an average loſs occaſioned 
by the perils of the fea, the Court are 
precluded from ſaying there has been 
a total loſs. Cazatet et al. v. St. Barbe. 

DE 

62. A policy of aſſurance on a ſhip 
and ſtores at and from a port” in a 
foreign country, in the common form 
againſt arreſts of princes, people, &c. 
extends to an embargo laid on by the 
government of that country in the 
loading port. And if the embargo 
continue, the aſſured may abandon and 
recover as for a total loſs. Rotch v. 
Edie. | 385 

63. When the aſſured receive in- 
telligence of ſuch a loſs as entitles 
them to abandon, they muſt make 
their election in the firſt inſtance; and 
if they abandon, they muſt give the 


_ under-writers notice in a reaſonable 


time, otherwiſe they waive their right 
to abandon, and can only recover as 
for an average loſs. Mitchell et al. v. 
Edie. 390 

64. Where repairs are ordered by 
the under-writers, for the payment of 
which a bottomry bond is given, and 
they refuſe to pay it on the arrival of 
the ſhip, in e Axial of which the 
ſhip is fold, they are liable for all the 
damage which accrues to the owner in 
conſequence of that refuſal, Da Cofta 
v. Newnham. | 393 

65. Falſe warranty in a policy of 
inſurance, will vitiate it, though the 
toſs happen in a manner not affected 
by that falſity, MVoolmer et al. v. 
Muilmun. 397 

66. Concealment of the true port 
of loading will vitiate a policy of inſur- 
ance. Hodgſon v. Richardſon. 397 

67. A concealment of the intention 


to touch at a particular port will vi- 


tiate the policy. Middlewood v. Blakes. 
= 398 
68, What degree of concealment 


will avoid a policy of inſurance. Carter 
v. Boehm. 400 

69. If the voyage deſcribed in a po- 
licy be “ from A. to B. and C.“ and 
the ſhip go to C. before B. (though 
C. be nearer to A. than B. is), it is a 
deviation, and the plaintiff cannot re- 
cover for any ſubſequent loſs, if it be 
not the regular and ſettled courſe of 
the voyage to go to C. firſt. Beat/on 
v. Haworth. | 409 

70. If goods are inſured on board a 
ſhip from London to Nantz, with li- 
berty to call at Oftend, and ſhe is 
eleared only for Oſtend, but fails di- 
realy for Nantz, that being the known 
courle of the trade, in order to ſave 
certain duties both in England and 
France, there is no fraud on the under- 
writer ſo far as to vacate the policy; 
and if an inſurance 1s made before the 
commencement of hoſtilities, but 
when every body expects a war imme- 


give the under-writer notice, though 
the ſhip do not fail till after the war 
takes place, and the under-writer 1s 
liable in cafe of capture. Neither do 
the courts in this country take notice 
of foreign revenue laws. Planch et 
al. v. Fletcher. 410 

71. A warranty inſerted in a policy 
of inſurance mult be {erally and 
ſtrictly complied with, whereas a re- 
preſentation of the under-writer need 
only be ſrb/tantially performed : but if 
falle in a material point it will avoid 
the policy. Pau/on v. Watſon. 412 

72. So on a warranty to fail from 
Jamaica on or before a day certain, if 
the ſhip departs from her port on that 
day, with all her cargo and clearances 
on board, and proceeds to the place of 
rendezvous in the iſland, expecting to 
find convoy and proceed immediately, 
but is detained there by an embargo 
till after the day, the departure is a 
compliance with the warranty, al- 
though the captain knew of the em- 
bargo when he failed, the embargo 
being only till convoy ſhould be ready. 
Earle v. Harris. 417 

73. In a repreſentation that a ſhip 
was ſeen fafe on ſuch a day, and had 


performed 


diately, the inſured is not bound to 


r 


[A] 


performed two thirds of her voyage, 
if it turn out that ſhe had got as far 
as was repreſented, but was loſt two 
days before the day mentioned, the 
miſtake is material, and makes the 
policy void. Macdowall v. Frajer. 
| : 418 
74. Any perſon acting by the or- 
ders of the intured, and who is any- 
wite inſtrumental in procuring the in- 
ſurance, is bound to diſcloſe all he 
knows to the under-writer, before the 
policy is effected; and where any 
miſrepreſentation ariſes from his fraud 
or negligence, the policy is void. And 
where one of two innocent perſons 
muſt ſutfer by the fraud or negligence 
of a third, whichever of the two gave 
him credit ought to bear the loſs. 
Fitzherbert v. Mather. 419 
75. A repreſentation made to the 
firtt under-writer extends to all the 
others. But a repreſentation, that 
the ſhip is expected to tail on ſuch a 
day is not material, fo as to vitiate the 
policy, although it ſhould turn out 
that the actually failed fix months be 
fore. Barber v. Fletcher, 421 
76. What part of a premium muſt 
be returned, if a policy of iuſurance be 
given up and cancelled, was in this 
caſe diſcuſſed, but not determined. 
on v. Diucket. | 422 
77. If a ſhip be driven out of her 
loading port into another port, and 
being there, ſhe does the beſt the can 
to get to her port of deitination, ſhe is 
not obliged to return to the port from 
whence ſhe was driven, Delaney et al. 
v. Styddart. 


78. If an inſured ſhip quit the 


courſe deſcribed in the policy, from 
_ neceſſity, the mnſt purſue ſuch new 
voyage of neceſſity in the direct courſe, 
and in the ſhorteſt time, otherwiſe the 
under-writers will be diſcharged. La- 
rabre et al. v. Wilſon; Bizev. Fletcher ; 
and Lavabre et al. v. Walter. 42 
79. In this caſe the inſurance was 
on a voyage “ from C. to D. on a 
repreſentation that the ſhip was firſt 
to ſail from A. to B. and from B. to 
C.; the voyage from A. to B. was 
performed, but that from B. to C. 
Vol. IV. 
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being unavoidably prevented, the ſhip 
returned to A., from thence proceeded 
immediately to C., and in performing 
the voyage from C. to D. was loſt; 
and this was held a good commence- 
ment of the voyage inſured.” Drijcot 
v. Paſſmore. 429 
80. Same point. Drijcolv. Bucil, 432 
8. A liberty * 79 c fir weeks,” 
in a policy of inſurance, means © fix 
weeks /ucceſicely, from the commence- 
ment of the cruile,” Syers et al. v. 
Bridge. 133 
82. If a ſhip inſured for one voy- 
age, fails upon another, though the be 
taken before the dividing point of the 
two voyages, the policy is ditcharged, 
IF ooldridge v. Boydell. 434 
83. It a ſhip inſured from a certain 
time, ſail before the time on a dif- 
ferent voyage from that inſured, the 
aſſured cannot recover, though ſhe 
afterwards get into the courſe of the 
voyage deſcribed in the policy, and 1s 
loft atter the day upon which the policy 
was to have attached. IVay v. Mod 
gltant. 435 
84. An inſurance was made on 
goods from the Jading of them on 
board the ſhip at London, tet 
pool “ % or not la:“ at the bottom 
of the policy was added ** warranted 
well December gti, 1784.” Held that, 
if the ſhip were well at any tim- on 
that day, it was ſufficient; and the 
under-writer conſequently liable. Black- 
hirft v. Cocketl, 437 
85. A warranty.on the margin ot a 
policy mult be ſtrictly followed, as 


423| much as if written in the body of the 


wfirument. Beau v. Stupart. 437 

86. The following words were 
written tranſverſely on the margin of 
the policy: © In port, 20th of July, 
1776. — The ſnip was proved to have 
failed the 18th of July: held that this 
was clearly a warranty; and though 
the ditference of two days might not 
make any materia] diflerence in the 
riſk, yet as the condition had not been 
complied with, the under-writer was 
not liable. Aeon et al. v. Berthon. 


„ 
87. Whatever is written in the 
3 N margin 
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margin of a policy of inſurance is a 
warranty, and mult be literally com- 
plied with. De Hahn v. Aurtley. 
| 439 

88. If a ſhip has been warranted to 
fail on a particular day, though the 
thip be delayed, the warranty has not 
been complied with, and the inſurer is 
diſcharged from his contract. lore 
v. IFhitmare. 440 
89. When a ſhip is warranted to 
fail on or before a particular day, if 
ſhe ſail from her port of loading, 
* with all her cargo and clearances on 
board,” to the uſual place of rendez- 
vous at another part of the ſame 
Hand, merely for the ſake of joining 
convoy, it is a compliance with the 
warranty, though ſhe be afterwards 
detained there by an embargo beyond 
the day. Bond v. Nutt. 440 
90. So alſo, a French ſhip being 
warranted to fail from Guadaloupe on 
or before the 3 iſt of December, if ſhe 
take in all her loading and papers, 


and leave her port of loading before 


that day, and fail to another part of 
the iſland, in the direct courſe of her 
voyage, and merely in the hopes of 
Joining convoy, and to take the go- 
vernor's diſpatches for France, the 
warranty 1s complied with, though the 
governor there ſhould detain her be- 
yond the day, and although it was a 
condition inſerted in one of her clear- 
ances, © that ſhe ſhould paſs that 
way to take the orders of govern- 
ment.” Thelluffon v. Ferguſſon. 443 

91. The judgment given in the Jaft 
cauſe was not ſatisfactory to about 
twenty other under-writers upon the 
ſame policy, nineteen of whom obtained 
leave toconſolidate their different cauſes 
upon the uſual terms, in order to bring 
the queſtion once more into court. Ac- 
cordingly, in the enſuing fittings the 
caute came on trial, and there were 
verdict againſt the under- writers. 7hel- 


tufjon v. Staples. 446 


92. In a policy of inſurance, < ſail- 
ing with convoy,” means „ ſailing 
with convoy for the voyage.“ Lilli 


et al. Y, Luer. — 


| 


| 


93. On a policy of inſurance on 
goods on board the ſhip Little Betley, 
on a voyage at and from London to 
St. Sebattian in Spain, rearranted to 
depart with contro for the Toyage. 
The commander's inſtructions for the 
convoy was * to take the veſſels bound 
to Bilboa and St. Sebaſtian under con- 
voy, and lee them in ſafety off Bil- 
boa.” At the trial it was objected 
that the warranty had not been com- 
plied with, the convoy being only to 
Bilboa ; but it was left to the jury to 
determine whether there was not a 
{utficient convoy within the meaning 
of the policy, and a verdict was found 
for the plaintiff, And a rule for a 
new trial was | afterwards refuted, 
D'Eguino v. Bewicke, _ 449 

94. Sailing orders are neceſſary to 
the performance of a warranty to de- 
part with concoy, unleſs particular cir- 
cumſtances exempt the inſured from 
the general rule. He v. Thomp/on. 

; | 451 

95. In an inſurance on a ſhip © at 
and from Hull to Bilboa, warranted to 
depart from England with concoy,” the 
voyages from Hull to Portimouth 
where the meets with convoy, and 
from thence to Bilboa, may be con- 
ſidered as diſtinct, and in caſe of a loſs 
between the two latter places, an ap» 
portionment, and return of premium 
may be demanded, Rot/rzelt v. Cooke. 
l 

96. Under a warranty in a policy of 
inſurance, that the ſhip and cargo are 
neutral property, it is ſufficient that 
they are neutral when the riſk com- 
mences. Eden et al. v. Parkinſon. 

453 

97. So alſo in this caſe it was held, 
that if goods be inſured from A. to B, 
in a neutral ſhip, it is ſufhcient to 
charge the under-writers, that the ſhip 
was neutral when ſhe ſailed. Ty/on et 
al. v. Gurney. 8 454 

98. On an action on a policy of in- 
ſurance, a condemnation by a foreign 
court of admiralty is not concluſive 
evidence that the ſhip was not neutral, 
unleſs it appear that the condemnation 

went 


A TABLE OF THE PRINCIPAL MATTERS. 833 
went upon that ground. Bernard: v. been ſeized and carried into port by a 
Alotteur. 455 belligerent power tor the purpoſe of 

99. In an action on a policy of in- ſearch. Garrels et al. v. Rein. 
ſurance on goods warranted American, ” 409 
on board a ſhip from London to Vir-! 103 On an inſurance on goods, to 
ginia, a ſentence of a foreign court, be ſhipped on board a certain ſhip, to 
which, after reciting that “ foraſmuch return part of the premium, * if fails 
as the true deſtination of the veſſel was with convoy and arrives.” Simond et 
for the Engliſh iſlands, having been al. v. Boydct. | 472 
hired and loaded at London, and hav- tc. The inſurer on freight agreed 
ing on board eighty barrels of gunpow. to return part of the premium “ if the 
der, declares the ſhip and cargo a good ; ſhip failed with convoy and arrive ;”* 
prize,” is not corcluſive evidence held that the afſured were entitled to 
againſt the warranty of neutrality ; be- | that return, the thip having failed with 
cauſe the ſpecial grounds afſigned for convoy and arrived, though ſhe had 
the ſentence do not neceſſarily lead, been captured and recaptured, and the 
to ſuch a concluſion. Calvert v. Bo- aſſured had been obliged to pay for 


zill. 460 

100. By the ſentence of a French 
court of admiralty it appeared that the 
ſhip inſured warranted American had 


been condemned as enemy's property 


for want of having on board a role, 


d'equipage, or liſt of the crew, ſuch as 
is required by a marine ordinance of 
France, and adjudged by the court 
there to be requiſite within the mean- 
ing of the treaty of commerce between 
France and America; and this was 
held to be concluſive evidence againſt 
the warranty of neutrality, though in 
fact the ſhip was American. Geyer v. 
Aguilur. | 401 
101, A warranty in a policy of inſur- 
ance that the ſhip is American property, 
means that the ſhip is entitled to all 
the privileges of an American flag : 
and if the has no paiiport on board 
(which is required by the treaty be- 
tween France and America) the war- 
ranty is not complied with, and the al- 
ſured cannot recover againſt the under- 
writer, though in fact the ſhip ſuffers 
no inconvenience in the voyage from 
the want of the paſſport. ich v. 
Parker. ---- 467 
102, A warranty of Daniſh property 
(Denmarle being then a neutral power) 
in a policy of inſurance on thip and goods, 
was holden to be concluſively diſproved 
by a ſentence ofa court of Admiralty con- 
demning the ſhip and cargo, becauſe the 
maſter and crew had broken their neutra- 

- lity in the courſe of the voyage inſured, 


by forcibly reſcuing the ſhip, which had . 3N 2 


Aguilar et al. v. Rodgers, 
| 473 

105. If a riſque is not run, the in- 
ſurer ſhall retain only a proportionable 
part of the premium. Sterenſon v. 
DNV, | | 475 
106. Upon a policy © at and from 
ſuch a port to any other port or place 
whatfoever for 12 months, at ꝙ per 
cent. warranted free from capture,” 
the ritk is entire; and therefore if once 
begun, there ſhall be no return of pre- 
mium. Tyrie v. Fletcher. 470 

107. So, where the ſhip was infured 
for 12 months at the rate of fo much 
per month, though the ritk ceafed at 
the end of the two. It was held that 
there ſhould be no apportionment, or 
return of premium. Loraime v. Thom- 
linſon. 479 

108. So, if there is an inſurance on 
a ſhip and goods, “at and from A. to 
B. during her ſtay and trade there, at 
and from thence to her port or ports 
of diſcharge in C., and at and from 
thence back to A.;“ it is an entire con- 
tract; and if a loſs happen at any time 
after the commencement of the riſk, 
there ſhall be noapportionment or fe- 
turn of the premium. Bermon v. Ii db 
bridge, 4.50 

109. On a declaration for a total 
loſs, you may recover an average loſs: 
yet the plaintiff is not tied down to de- 
clare only for a total ois; but is at li- 
berty to declare both ways, But it is 
unneceflary to declare double with re- 
ſpect 
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Robinſon v. Bland, 


ſpe to the ſigning of the policy ; that 
is to. ſay, once, as upon a policy figned 
by the defendant himſelf, and again as 
upon a policy ſigned by his agent for 
him. Sarah Nicholſon v. Step. Croft. 
483 
110. In an action on a policy of in- 
ſurance the declaration fiated, that af- 
ter the making of the policy the ſhip 
ſailed ; the evidence was, that ſhe tailed 
befate; ; and it was held that the vari- 
ance was immaterial. Peppin v. Solo- 


mons. 712 
MARRIAGE. 

1. On a ſuit of jactitation, evidence 
was given of a ſtrong acknowledgment, 
and an open avowal of a marriage for 
eighteen years to plaintitf, but there 
was no actual proof of the marri- 
age, whicl was previous to the fta- 
tute 25 Geo. 2. {And on appeal to 
the delegates, their lordthips were of 
opinion, that this was evidence of the 
marriage. MHercey v. Hercey. 483 

2. A bond given by a father on the 
marriage of his daughter, to pay to the 
huſband a ſum of money within a li- 
mited time after the obligor's death, it 
any ot the itlue of the marriage ſhould 
be living at that time, extends to the 
leaving of grand-childien, there being 
children of the marriage who al] died 
before the obligor. Lays ydon v. Wilfhere, 

454 

3. A note, given frandulently, to 
carry on a marriage treaty, ſhall be 
good againſt the maker, though given 
without any conſideration. J{ontcfrort 
v. Montefionr. | 485 

4. X marriage is void and no ſettle- 
ment is gained by it, it celebrated in a 
chapel erected ſince 26 Gev. 2. al- 
though marriages may have been de 


fatto frequently ; celebrated there. The 


King v. the Inhabitants of Northfield. 
| 4.80 

That a marriage in a foreign 
country mult be governed by the law 
of that country where the marriage was 
had, is in general true : but the mar- 
riages in Scotland, of perſons going 
from hence for that purpoſe, may come 
under a very different conſideration. 
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Sce alſo FRAUDULENT CONYEYANCE, 
NokTGAGE, No. 6. and PowER. 


MARQUE, LETTERS OF. 
See MARINE IN SURAN CES, No. 50, 
52. | 
MASTER OF THE ROLLS. 

The maſter of the rolls may grant 
as miny Concurrent leaſes as he 
pleates, during the laſt ſeven years 


of a river leaſe, and may, at any 
take a ſurrender, and renew for 


time, 

twenty-one years. I iljon, widow, v. 

Sir {homas Searell, 35 
MILITIA, 


1. The deputy-lientenants ought to 
make every enquiry before they approve 
of a ſubſtitute; and if he have more 
than one child, he ought to be rejected; 
but if the depnty-lieutenants do take 
him, then he becomes a legal ſubſti- 
tute 3 and the pariſh for which the 
principal ſerves, muſt bear the ex- 
pences of maintaining the family of 
the ſubſtitute, The King v. IWills, 

457 

2. But an order for reimburſement, 
under the ſtat. 33 Geo. 3. c. 8. 1. 3. 
made upon the pariſh for which a ſah- 
ſtitute in the militia ferves, to indem- 


nify the pariſh in which ſuch ſubſti- 
tute's family thall have become charge- 
able, and been relieved under an order 


of maintenance, muſt be made by the 
ſame magilirate, and at the ſame time, 
as the tirit order of maintenance; and 
notice of ſuck order of reimburſement 
ought to be terved upon the pariſh to 
be alfected by it, before they can be 
proceeded againſt criminally for diſobe- 
dience to it. The King v. the Inhabi- 
tants of Ledbury, 489 

3. Such previous orders, as are the 
foundation of the magiſtrate's autho- 


rity, muſt be recited, or at leaſt referred 


to, in an indictment for diſobedience 
of ſuch authority. Rex v. HAite and 
Eling, Ocerſcers, $c. 492 


MORTGAGE, 


1. A mortgagee may recover in 
ejectment (without giving notice to 
quit) 


A TABLE OF THE PRINCIPAL MATT ERS. 885 


quit) againſt a tenant who claims un- 
der a leaſe from the mortgagor, grant- 
ed after the mortgage, without the pri- 
vity of the mortgagee. Keech, Lejjce of 
arne, v. Hall, et al. 494 
2. Alſo, a mortgagee, after giving 
notice of the mortgage to the tenant 
in potletiion under-a leaſe prior to the 
mortgage, is entitled to the rent in ar- 
rear at the time of the notice, as well 
as to what accrues afterwards; and he 
may diſtrain for it after ſuch notice. 
V v. Gallimore, et al. 496 
3. If a lord of a manor mortgage 
the manor in fee to 4. and afterwards 
purchaſe copyholds held of the manor, 
and take ſurrenders of them to himſelf 
in fee, they ſhall enure to the benefit of 
the mortgagee ; and a ſettlement by 
the lord of all his eſtate mortgaged to 
4. thall pats the equity,of redemption 
of ſuch ſurrendered copyholds. Allo 
if a mortgagor deviſes the mortgaged 
premiſes, and afterwards pays off the 
mortgage, and the mortgavee conveys 
the legal eſtate to a truſtee in truſt for 
the mortgagor, ſuch a transfer of the 
legal eſtate thall not operate as a revo- 
cation of the will. Doe, lee of Sir 
IV. Gibbons, bart. v. Pott, etal. 498 
4. A ſecond mortgagee, who takes 
an aſſignment of a term to attend the 
inheritance, and has all the title deeds, 
may recover in ejectment againſt the 
firſt mortgagee, not having had notice 
of ſuch prior mortgage. Goodtitle, ex 
dim. Norris, Tate, Partingdon, and 
Jeffery and IVife, v. Morgan and Da- 
wid. 505 
5. But where a legal term is created 
for a particular purpoſe, if that pur- 
poſe be ſatisfied, or it be unſatisfied and 
not connected with the litigating par- 
ties, it ſhall never be ſet up between 
them in ejectment. Doe ex dim, Briſ- 


4 


c. 4. Chapman ex dim. Staverton v. 
Emery. 510 

7. There is a diſtinction in the court 
of chancery, that if gl. per cent. be re- 
ſerved for intereſt on a mortgage, with 
a condition to accept 41. per cext. if 
punctually paid; this condition muſt 
be ſtrictly performed; and the debtor 
ſhall not have relief in equity after the 
day of payment is elapſed. Bonafous 
v. Rybot, 511 

8. Where there are two or more 
mortgages, the Court will not compel 
a redemption of one, without the 
reſt. Hoe ex dim. Kaye v. Soley. 511 

9. The Court will not ſtay the pro- 
ceedings in an eſectment brought by a 
mortgagee againſt a mortgagor, on the 
latter paying principal, intereſt, and 
coſts, if the latter has agreed to convey 
the equity of redemption to the mort- 
gagee. Goodtitle ex dim. Tayſum v. 
Pope. | 511 

10. A tenant to a mortgagor, who 
does not give him notice of an eject- 
ment brought by the mortgagee to en- 
force an attornment, is not liable to the 
penalties of the 11 Geo. 2. c. 19. ſ. 12. 
for ſecreting ejectments. Guckley v. 
Buckley. | 512 

11. In this caſe the Court referred it 
to the Maſter to compute what was 
due for principal and intereſt, upon a 
mortgage ſecured by covenant, on 
which this action was brought. Ber- 
then v. Street. 512 

12. A party having a mortgage and 
alſo a bond, as a fecurity for the ſame 
debt, may bring an action on the bond, 
and arreſt the detendant, pending & 
ſuit in equity for a forecloſure. Bur- 
nell v. Martin. 543 


MURDER. 
On an indictment for murder, if the 


tuw v. Pegge. 507 jury find a ſpecial verdict, it is neceſ- 


6. One after marriage made a ſet- 
tlement of certain premiſes, and thiee 
years afterwards mortgaged the fame} 
to a perſon, who was told that there 
was a lettlement ; and the Court held 


the ſettlement as void againſt the 


q 


mortgagee within the ſtatute 27 Alia. 


fary, in order to affect principals in the 
ſecond degree, to ſtate, either, 1. that 
they were actually preſent ; or, 2. ſome 
acts done by them at the very time, 
which unavoidably ſhew that they were 
preſent ; or, 3. that they were of the 
ſame party, on the fame purſuit, and 
5 | under 
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under the ſame engagements and ex- 
pectation of mutual deſence and ſup- 


port with the perſon who did the fact. 
dhe Ring v. J. Borthwick. 512 
MUSIC. | 

A muſical compoſition is a writing 
within the ſtat. 8. Arne, c. 19. fer the 
encouragement of learning, by veſting 
the copies of printed books in the au- 
thors or purchaters of ſuch copies, dur- 
ing the times therein mentioned. Bach 


v. Longman, et al. 5155 


MUTUAL CREDTT. 
1. If A. depofit goods with B. for 
fale, and B. promiſe to pay the pro- 
ceeds to A. when ſold; B. has no lien 
on them (if not ſold) for the balance 
of his general account ariſing upon 


. other articles. aller, et al. aſſignees 


| of Caldwell and Co. bankrupts, v. Birch, 


et al. aſſignees of Greaves and Deniſon, 


bankrupts, 147, 


2. If there be a mutual accouꝑt of 
any ſort between the plaintiff and de- 
fendant, for any item of which credit 
has been given within fix years, that is 
evidence of an acknowledgment of there 
being ſuch an open account between 
the parties, and of a promiſe to pay 
the balance, ſo as to take the caſe out 


of the ſtatute of limitations. Catling, 


et al. exccutors of Tuthill, v. Shoulding, 
et al. 160 

3. If an oflicer on the impreſs- ſer- 
vice, acting under an impreſs-warrant, 
duly indorſed, tire upon a veſſel in the 
uſual manner to bring veſſels to, and 
hit the haulyards, and thereby kill a 
man, it is only manſlaughter, Rex v. 
Rowland Philips. | "Cre 

NAVAL STORES. - 

A perſon convicted of concealing 
naval ſtores may be adjudged to pay 
the penalty of 2ool. or be puniſhed 
corporally, at the election of the 
Court. The King v. V. Bland. $15 

: NEW FOREST. 

Conſtruction of the ſtat. of 9 and 
10 IF il. 3. c. 36. for the increaſe and 


e any of timber in New Foreſt, 


ampſhire, which gives the King li- 
berty to incloſe two thouſand acres; 
(1000 immediately, and the other 
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1000 at a ſpecified time): and after* 
wards, 200 in each year, for 20 ſuc- 
ceſſive years. Biddlecombe v. Kervel. 
3 

NEW TRIAL. 


1. The Court may in any caſe grant 
2 new trial upon the ground of exceſ- 
ſive damages. Ducker v. Wood. 317 
2. A new trial was granted in this 
caſe, ſubordination of witnetles having 
been diſcovered ſince the former trial. 
Fabrilins v. Cock. 518 
3. Diſcovery of new evidence by 
the attorney of an executor defendant 
(then abſent from England), though 
in the actual cuſtody of the attorney 
himſelf, yet not known by him ſo to 
be, is a ground for a new trial, 
Broadhead v. Marſhall and Mie. 
518 
4. So, if the teſtimony of witneſles 
on which a verdi&t has proceeded be 
founded on, and derives its credit from, 
particular circumſtances, and theſe cir- 
cumſtances be afterwards clearly falſi- 
ſied by athdavit, the Court will grant 
a new trial. Lifter v. Mundell. 518 
5. A new trial may be granted in 
ejectment cauſes, Coodtitle ex dim. 
Alexander v. Clayton et al. $19 
6. The Court lean to new trials on 
behalf of defendants, in the caſe of 
ejectments, and a good rule for grant- 
ing or refuſing new trials, is that, upon 
the whole, ſubſtantial juſtice has not 
been, or has been done to the parties, 
Lee of Clymer v. Littler. 519 
7. On the trial of an action of treſ- 
paſs, aſſault, and falſe impriſonment, 
the jury were much divided in their 
opinions, and wiſned to have found a 
ſpecial verdict. But the judge telling 
them, that what they wiſhed to tind 
would be evidence and not facts, they 
with ſome reluctance agreed to find a 
general verdict, and a new trial was 
afterwards granted. Rafael v. Verelſt 


et al. 519 


8. In an action on the caſe for di- 
verting the plaintiff's water-courſe, 
where the jury under circumſtances of 
aggravation gave zool. damages, the 
Court granted a yew trial on the 

| | ground 


- 
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ground that the damages given greatly 
exceeded the amount of the injury 
proved. Piers v. The Earl of Dor- 
clieſter. 521 
9. Where ths} jury have found a ver- 
dict for the plaintitf upon a pretump- 
tion contrary to evidence, the Court 
will not grant a new trial if the plain- 
tiff be entitled to recover in conſcience 
and equity. IWikinjon V. Payne. 
G21 
10. Where a verdict in an action 
for words is clearly againſt evidence, 
yet if the damages on a right verdict 
could have been only trivial, a new 
trial ſhall not be granted. Marſh and 
Wife v. Bower and IV ife. 522 
11. The Court will not grant a new 
trial in a hard caſe. Rearely v. Main- 
waning, eg. Walker, et al. $22 
I2. A new trial may be granted 
after two concurring verdicts. * Good- 
win v. Gibbons, one, Fe. 523 
13. Where there are two contrary 
verdicts, and the latter is ſatisfactory 
to the Court, the loſing party is not 
entitled by any rule or practice to a 
third trial. Parker v. Anjell, 524 
14. After a full trial by a compe- 
tent jury, if no freſh light can be 
thrown in, a new trial ihall not be 
granted. Camden v. Coulcy. 524 
15. Where a policy does not ap- 
pear on the face of it to be illegal, the 
Court will not grant a new trial in 
order to let the defendant into proof 
that it was ſo; but he ſhould have 
ſhewn it on the trial, Gift v. Maſon 
et al. 318 
16. In treſpaſs, the defendant pre- 
ſcribed for a way over the cloſe in 
which, &c. and miſtook the terminus a 
quo, in his plea; there was a verdict 
for the defendant : and the Court re- 
fuſed to grant a new trial, the merits 
having been tried, Sampjon v. Apple- 
12 524 
17. But in this caſe, a new trial 
was granted, although there was evi- 
derice on bath ſides, becauſe all the|t 
witneſſes ſubſcribing to a releaſe were 
not called and examined. Norris v. 
Freeman. 


525 
18. A new trial ſhall not be — 


| 


ed, ba the counſel thought it pru- 
dent to omit evidence which they had 
in their brieſs; nor, becauſe another 
jury, in a cauſe nearly ſimilar, gave a 
difterent verdict. Sho v. Hog. 326 

19. Subſequent declarations "of the 
jury ſhall not vitiate a general verdict, 
given according to the merits of the 
caſe. Clark v. Seren. 527 

20. So alſo in this caſe it was held, 
that a ſubſequent contethon of a jury- 


man to the defendant's attorney, that 


the jury drew lots which fix of them 
thould determine the verdict, not 
otherwiſe: proved to the Court, is no 
ground for a new trial, for it is too 
dangerous to call a verdict in queſtion, 
deliberately given, upon ſo looſe and 
{light a ſuggeſtion. Aytett v. Jeuel. 
528 
21. Impriſonment for a few hours 
and zool. damages was held not ex- 
ceſſive, and a new trial refuſed ; nei- 
ther will the Court ſet the verdict 
aſide for a variance between the iſſue 
delivered, and the record of ne privs 
after a defence, Lecman v. Allen et al. 


529 

22. So in this caſe on the trial of 
an action of treſpaſs, aſlault, and im- 
priſonment, it was proved for the 


| plaintiff, that he was a journeyman 


printer, and was taken into cuſtody by 
the defendant (a king's meſſenger) up- 
on ſuſpicion of having printed the 
North Briton, number 45; that the 
plaintiff kept him in cuſtody about fix 
hours, but uſed him very civilly by 
treating him with beef-fteaks and beer, 
ſo that he ſuffered very little or no da- 
mages; zool. damages held not ex- 
ceſſive. Huchle v. Money, 530 
23. So in this caſe, on the trial of 
an action of treſpaſs and falſe impri- 
ſonment under a fimilar warrant, the 
plaintiff being an attorney, 100ol. da- 
mages were held not exceſſive. Ar- 
thur Beardmore v. Carrington et al. 532 
24. For a trifling aſtault and bat- 
1 200l. damages were held not ex- 
ie, and a new trial was refuſed, 

Grey v. Sir A. Grant, bt. M. P. 535 
25. And in this caſe the Court re- 
fuſed to quaſh a writ of enquiry, on 
account 
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account of exceſſive damages, though tions, a new trial ſhall not be moved 
the Court acknowledged them to be of for on the point of law contained 
from the peculiar circumſtances of the therein, Tabrigus v. Moſtyn. 543 


cafe. Benſon v. Sir Thomas Frederick, 


33. A new trial is never granted in 


bart. 53 5 [actions upon penal laws. Toncreau v. 


543 


26. And in this caſe it was ad- 
mitted to be a general rule, that the 


34. So alſo in this caſe, it was held 


Court will not aſide a verdict, in an|that there ſhall not be a new trial 


action for a tort, on account of the where there is a verdict for a deſend- 
tmallneſs of the damages. Mauricet v. ant in a criminal proſecution. Rez v. 


Brecknock. 1 6 
27. So in this caſe, which was an 


36 Pracd or Rer v. Edwards. 543 


35. The Court will, under particu- 


action for maliciouſly indicting the lar circumſtances, permit a motion for 
plaintiff for perjury, 40ol. damages |a new trial to be made, though the 


| held not exceſſive. Gilbert v. Burten-|four days be elapſed which are by the 


aw. 536 rule and practice of the Court limited 
28. The Court will not grant a new for making motions of that ſort. 
trial, in an action for criminal conver- | Diekfon v. Liſher. | 


fation, merely becauſe the damages ap- 
pear to them to be excetlive. Duber- 
ley v. Gunavg. 


: 3 

36. The like point. Bit v. Burlow. 
: 544 

37. A defendant convicted on a 


_— $3 
29. But in an action of affault and criminal proſecution: cannot move for 


battery, tried before Lord Kenyon, 


a new trial after the firſt four days of 


where it appeared in evidence, that the the next term; though if it appear to 
plaintiff, who was a ſervant to the de- the Court at any time before judgment 
fendant, after having received a {light | that injuſtice has been done by the 
blow from his maſter, for impertinent | verdict, they will interpoſe, and grant 
behaviour, violently beat him; and the a new trial. Rer v. Daniel Halt. 


jury gave a verdict for the plaintiiF| 
with 4ol. damages. The verdict was 


| 545 
38. Where a plaintiff refuſes to be 


fet aſide. Jones v. Sparrow. 540 nonſuit, contrary to the opinion of the 

30. In treſpaſs againſt a cuſtom- judge: a new trial (if granted) thall 
houſe- oflicer, for an unſucceſsful tearch | be without coſts ; and if he ſubmits to 
after prohibited and uncuſtomed goods. an erroneous nonſuit, it ſhall be ſet 
Verclick for the plaintift, with 5ool. | afide without coſts. Pochin v. Parcley. 


damages. Perrot, B. who tried the 
cauſe, reported the damages to be very 


| | . -- 548 
39. The caſe of a miſdirection at 


exceſſive, and that he advited an appli- the trial is not the only cafe in which 
cation for a new trial, which was| the Court will award a new trial with- 
moved tur—but as it appeared that ovt coſts. For if the verdict be ma- 
the preſent defendant had recovered in | nifettly againſt the juſtice of the caſe, 
a former action, a ſmuggling penalty and the judge's direction, it is fit that 
of zool. againſt the now plaintitt, a new trial thould be granted without 
which he offered to ſet off againſt this! cofts. Jackjon v. Duchaire. 548 


2 and the preſent defendant re- 


40. Although, to render a declara- 


uſed it, the Court dilcharged the rule. tion good, it may be neccllary that it 
Sharpe v. Brice. | 541 ſhould contain a particular averment, . 
31. The Court will not grant aſyet if after verdi& it be moved to 


new trial, for exceſſive damages in a grant a new trial for want thereof, 


caſe of tort; unleſs they be outrage-|the Court will not grant one if it ap- 
ontly diſproportionate to the nature of | pear that the juſtice and equity of the 


the injury, or the circumſtances of the 


32. When there is a bill of _—" 


> > 
4 


cauſe is on the ſide of the verdict. 
parties, Leith, bart. v. Pope. 841 Chapman v. Pickerſgul. 722 


41. So in this caſe though the Court 
thought 
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thought that a particular averment 
was neceflary, yet it being after a ver- 
dict, and the juſtice and equity of the 
cauſe on the ſide of the verdict, they 
refuſed to grant a new trial. G%in v. 
Wilcock. 723 

42. The defendant, after a verdict 
againſt him, obtained a rule for a new 
trial, which after argument on a fub- 
ſequent day was diſcharged: he then 
pleaded a plea puis darrein continuance, 
entitled of the term generally; and 
the Court retuſed to order a ſpecial 
memorandum of the day when it was 
filed under theſe circumitances. Love. 


v. Eaſc aß. 753 
NON-RESIDENCE. 


A leaſe of a rectory-houſe, &c. by a 
rector, becomes void by 13 Elix. c. 20. 
by his non- reſidence for 89 days; and 
a ſtranger may take advantage thereof. 
Doe, ex dim. C'-i/p, v. Barber. 82 


NOTICE TO QUIT. 


1. A notice to quit © or I ſhall 


inſiſt on double rent,“ is good to ſup- 
port an ejectment. Doe, leſſee of 
Matthews, et al. v. Jackſon, et al. 549 
2. But a month's notice is not ſuth- 
cient to quit a leaſe from year to year. 
Gulliver, ex dim. Y aſter, v. Burr, 549 
3. Half a year's notice to quit poſ- 
ſethon mult be given to a tenant at 
will, and before the end of that time an 
ejectment will not lie to turn him out 
of the farm. Parker, ex dim. Halter, 
v. Conſtable. 20 
4. And in the caſe of a tenancy 
from year to year, there mult be half a 
year's notice to quit, ending at the ex- 
piration of the year. Right, ex dim. 
Flower, v. Darby and Briſtoꝛu. 20 
5. Notice to quit at Midſummer 
was given to a tenant holding from 
Michaelmas, and it was held that he 
might inſiſt on the inſufficieney of the 
notice at the trial, though he did not 
make any objection at the time when 
it was ſerved, Oakapple, ex dim. 
Gree, v. Copous. 8 
6. A notice to quit, ſerved juſt 
before Michaelmas, 1795, which was 
Vor. IV, 


| 
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han quit © at Lady-day, which wilt be 
n the year 1795,” was held well. 

Doe, ex dim. Duke of Bedford, v. Kightly, 
| 21 


7. Where a tenant for life grants a 
leaſe for years, which is void againſt 
the remainder-man, and the latter be- 
tore he elects to avoid it, receives rent 
from the tenant, whereby a tenancy 
from year to year is created; yet this 
is with reference to the old term, and, 
therefore, a half-year's notice to quit 
from the remainder-man, ending with 
the old year, is good. Dy, ex dim. 
Collins, v, Weller. | 21 

8. The like had been before deter- 
mined by the court of Common Pleas. 
Roe, ex dim. Jordan, v. ard. 22 

9. An agreement to take a farm, 
the arable from old Candlemas, the 
paſture from old Lady-day, and the 
meadow from old May-day, paying 
rent half-yearly, at old Michaelmas 
and Lady-day, is ſubſtantially a taking 


[of the whole from old Lady-day ; and 


notice to quit, delivered before old 
Michaelmas, is ſutficient to determine 
the tenancy. Doe, ex dim. Dagget, v. 
Snowden. 23 
10. A notice to quit at Lady-day 
was terved on the 22d of September, 
792.— The defendant's counſel ob- 
jected, that the notice to quit was in- 
ſufficient, the holding being from 
Candlemas, and the notice requiring 
the defendant to quit at Lady-day : 
and the plaintiff was nonſuited. Doe, 
ex dim. Kigge, v. Bell. 24 
11. And where an infant becomes 
entitled to the reverſion of an eſtate 
leaſed from year to year, he cannot 
eject the tenant without giving the 
ſame notice as the original leſſor mutt 
have given. Madden, ex dim. Buber, 
et al. v. I/h:te, et al. 24 
12. Notice to quit had been ſerved 
on the defendant's maid ſervant at his 
houſe, which was not ſituated upon 
the demiſed premiſes, and the contents 
explained to her at the time: held to 
be ſufficient. Jenes, ex dim. Crifiths, 
v. Marſp. | 24 
13. If a landlord receive rent, due 
after the expiration of a notice $9 quits 
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under a parol leaſe, is futficient. 7 im- 
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it is a waiver of that notite. Coodright, 
ex dim. Charter, v. Corawent, 25 

14. Alſo a dittreſs taken for rent, 
accrued after the expiration of a notice 
to quit, is a waiver of the notice. 
Zouch, ex dim. Ward, v. Millingale. 26 

15 But the mere acceptance of rent 
by a landlord, for occupation ſubſe— 
quent to the time when the tenant 
ought to have quitted according to the 


OFFICE AND OFFICERS. 
t. A perſon potletied of a freehol4 


office may act as a commiſſioner of the 
land-tax under the qualification of his 
othce. Sane v. Aſbton. 33 

2. A jurat of the corporation of 
Haſtings may be elected town-clerk of 
that corporation. But the two offices 
are incompatible, and the acceptance 


notice given him for that purpoſe, is of the latter (though an inferior otlice) 


not, of itſelf, a waiver on the part of 
the landlord of ſuch notice, but matter 
of evidence only to be left to the jury, 
under the circumſtances of the cate. 
Doc, ex dim. Chum, v. Batten. 26 

16. Parol notice to quit, by a tenant 


will vacate the former, Milavard v. 
Thatcher, 549 
3. The Court will not grant a man- 
damus to a minitterial officer to pay 
over money already paid by him under 
a proper authority. The King v. 


Mins v. Row linſor. 29 


C1/tupher Shaw. 229 
4. The Court will not grant a man- 


17. Notice to quit under the'ſiatvie | dine to reſtore a perſon to an office, 


of 4 Geo. 2. may be previons to the 
expiration of the leate. Curting v. 
Derby. N 30 
18. Where one entire injury is done 
to both tenants in common, they ſhall 
have one entire remedy; but where 
the injury is ſeparate, they may have 
jeveral actions. The ſame Cauſes 31 
19. And the tenant will be liable to 
double rent under the 1tat. 4 Geo. 2. 
©. 28. though the notice to quit be 
only trom a perſon appointed receiver 
by the court of Chancery, Hlkinſon 
v. Celler. 3 
20. The plaintiff, before the deter- 
mination of the leale, gave the defen— 
cant notice to quit at Whitſuntide, 
1784: the detendant held over, and 
double rent became due from Whit- 
ſuntide, 1784. "The fecond count 
ttated another notice, ſerved on the 3d 
of June (after the expiration of the firſt 
notice to quit at Whitluntide), to quit 
at the Martinmas following, or to pay 
double rent : held that the tirtt notice 
was not waived by the ſecond. ..- 
jenger v. Armſtrong. 3 2 
21, A mortgagec may recover in 
czectinent (without giving notice to 
quit) againtt a tenant uu claims under 
a leaſe trom the mortgagor, granted 
ter the mortgage, without the privity 
vi ine mortgavee. Ace, llſce of 


Py 


uri, *. Jus. i 4424! 


where it is confefled by the perſon that, 
he was rightly removed. Rex v. 
Mayor, Sc. of Uxbridge. 231 
5. So allo in this caſe, a mandamus 
was refuſed to reſtore to the office of 
clerk of the Bridge-houſe eſtates in 
London, though the party was irregu- 
larly ſuſpended ; it appearing on his 
own ſhewing that there was good 
ground for the ſuſpenſion, it the pro- 
ceedings had been regular, The King 
v. the Mayor, &c. of London. 23 
6, In this caſe, the Court held that 
the ſuture halt-pay of an officer is not 
athenable. Lidderdale v. Duke of 
Mcntroſe and Lord Milgracc. 557 
7. In an indictment againſt a pub- 
lic oflicer for a breach of duty, it is 
ſufficient to tiate generally that he is 
ſuch officer, without ſhewing his ap- 
pointment. The King v. E. J. Hol- 
lond, eiq. 155 $52 
8. And where a duty is thrown on 
a body, conſiſting of ſeveral pertons, 
each is inaividually liable for a breach 
of duty, as well for acts of commithon 
as tur omiſſion. | Ibid. 
9. Allo in an indictment againſt a, 
tervant of the Eait-India Company for 
ollences in India, it is ſuflicient to 
charge him with a wilful breach of 
duty, without adding that it was cor- 
rupt, Ibid. 
10. Likewiſe in an indictment 


| 7 againſt 
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againſt an officer for diſobedience of 
orders, it is not neceſſary to aver that 
the orders have not been revoked, or 
that they are in force. 552 

11. And where a public officer is 
charged with a breach of duty, which 
duty ariſes. from certain acts within 
the limits of his government, it is not 
neceſlary to aver in an indictment 
againſt him that he had notice of thoſe 
acts: he is preſumed from his tituation 
to know them. -- Tbid. 

12. But time and place muſt be 
added to every material fact in an in- 
dictment. And a charge in an indict- 
ment againſt an otficer with a breach 
of orders, in not prolecuting a war 
„with all potlible vigour and deci— 
fon,” is too uncertain, even though the 
charge be made in the very words of 
the order given to him. 1tid, 


OUTLAWRY. 


1. An outlawry cannot be reverſed, 
without giving tuch bail as the law 
requires. Cracraft v. Gledowe, $55 
2. The defendant was outlawed, 
after conviction upon two informations 
for criminal miſdemeanors. And it 
was reſolved, iſt. The detendant ought 
not (unleſs under very particular cir- 
cumſtances) to come in, gratis, in 
proper perſon, at the return-day of the 
sapias utlagatam he ought regularly 
to come in cuſtody of the ſheriff, by a 
return of “ cepi corpus,” Rex v. Wilkes. 
| 556 

2. Outlawry in criminal cafes dit- 
fers greatly from outlawry in civil 


caſes. | 1bid. 
4. Wherein that difference conſiſts. 
Ibid. 


x. Before 3 An. a writ of error in 
any criminal cate was held to be merely 
ex gratid ; but fince 3 Ann. it ought 
not to be denied, in cates under treaton 
and felony, where there is probable 
error, which the Attorney-general 
ſhould examine into, before he grants 
his fat: ſuch fiat is previouily necel- 
ary to the iſſuing of the writ of error. 

Ibid. 

6. But in cafes of treaſon and 

ſelony, the king's pleature “ tv deny 


the writ” is concluſive, be the error 
ever ſo manifeſt, | 5 56 

7. Since 3 Ann. it became an im- 
portant queſtion. in all crimes under 
treaſon and felony, „ What is an 
error?“ And ſince that time, the Court 
has not given way to trivial objections, 
though contetled by the Attorney- 
general. | Ibid. 

8. Such an information may be 
brought by the King's Solicitor-gene- 
ral, withont ſuggeſting “ that the 


DO 
office of Attorney-general is vacant.” 


Ibid. 
9. Proceſs of outlawry lies upon in- 
formations of this kind. Ibid. 
ro. Every ottence committed againſt 
the peace ſubjects the delinquent to the 
proceſs of outlawry, even though there 
be no actual force, Force is not the 
criterion on which the procels of exi- 
gent was founded at common law. 
Es” 
11. Proclamations were not neceſ- 


ſary; they are not required in this | 


cale, either by common law, or by any 
ſtatute. T5:id. 
12. If they had been neceflary, this 
return of them is too looſe, being only 
] have cauſed public proclamation 
to be made, in manner and form as I 
am within commanded.” I bid. 
13. Ihe firſt exaction was returned 
to be © at my county- court held at 
the Three Tuns in Brook-ſtreet, near 
Holborn, in the county of Middle- 
ſex;” and the other four, “ at my 
county=-court held at the ſame place.” 
By this return it is ſhewn, and does 
appear (excluſive of the requiſite tech- 
nical form), © that this county-court 
was the county-court of Middleſex, 
and not of any other county ;” and 
alſo, “ that Brook- ſtreet, near Hol- 
born, lies in the county of Middleſex.“ 
| Ibid, 
14. But a technical form of words, 
in the deſcription of the county-court 
at which an outlaw is exacted, is requi- 
lite : viz. that after the words © at m 
county-court,” ſhould be added the 


name of the county; and after the 


word © held,” ſhould be added far 
the county.” The authorities © that 
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ſuch words are formally neceſſary,” 
begin from 7 Fac. 1. as to the former 
expreſſion, and from 18 C. 2, as to the 
latter. 556 
15. For want of theſe technical 
words the outlawry was reverſed ; as 
the authorities were on the favourable 
tide, in a criminal caſe highly penal: 
though it was acknowledged that there 
is neither law, reaſon, nor common 
lenſe, in requiring them ; and that it 
does mott manifeltly appear upon this 
record, © that the court in queſtion 
was of and holden for the county of 
Middleſex.” | Ibid. 
16. An outlawry in felony was re- 
verſed, becauſe it appeared on the writ 
of proclamation and return to it, that 
the perſon indicted had a day in court 
atler he was outlawed, G. Barrington 
v. the King. | 576 
17. In a record of outlawry, it ap- 
peared by the writ of proclamation and 
the return to it, that the priſoners were 
required to render theniſelves to the 
theritf, ſo that he might have their 
bodies before the juſtices, &c. at the 
return of- the writ, and held good. 
R. v. J andell.. 
18. If one exigent be awarded 
againſt the principal and acceſſory 
together, it is error only as to the lat- 
ter. Tbid. 
19. The ſtat. 25 Ed. 3. it 5. c. 14. 
does not apply to a court of oper and 
terminer and gaol delivery. Ibid. 
20. If it appear on the record, that 
the writ of proclamation was delivered 
to the ſheriff three months before the 
return of it, it is ſufficient, though it 
be not ſo expreſsly alleged. bid. 
21. The writ of proclamation re- 
quired the ſheriff to proclaim the par- 
ties in open court in the ſheriff's 
county (not ſaying county- court), an 


<7 
0 


22. The ſheriff need not allege in 
his return to the writ of proclamation, 
that the perſons proclaimed did not 
appear and render themlelves,” though 
he mutt in his return to the exigent, 


I. 


INCIPAL MATTERS. 


outlawry : if it appear on the record 
that the judgment of outlawry was 
given by them, it is ſufficient. 5 
24. It need not appear on a record 
of outlawry that the capias and exigent 
were ſealed by the juſtices of oyer and 
terminer, &c. Lid. 
25. If it be ſtated that the juſtices 
of our lord the king were atfhgned by 
letters patent under his ſeal of Great 
Britain, it will be preſumed to be the 
great ſeal. [b:7, 
26. A perſon outlawed on an indict- 
ment for ſheep-ſtcaling is ouſted of 
clergy by 14 Geo. 2. c. 6.1.1. ; out- 
lawry being a © conviction” within 
the meaning of that ſtatute. Ibid. 
27. The ſheriff muſt ſtate in his 
return to the writ of exigent, the day 
and year of each exaction ; ſtating, 
that on ſuch a day, in the zoth year of 
the reign, he exacted the detendant a 
third time ; that afterwards on ſuch a 
day (omitting the year) he exacted him 
a fourth time; and that afterwards, on 
ſuch a day, in the 3oth year aforeſaid, 
he exacted him a fifth time, is inſuffi- 
cient, and a good ground tor reverſing 
the outlawry. The King v. J. 1 on. 
: | 588 

28. It need not be ſtated in expreſs 
terms on a record of a judgment of 
outlawry, that a writ of capras iſſued 
againſt the defendant ; it is ſufficient 
if it appear “ that the ſheriff was com- 
manded to take the defendant, &c." 
Neither is it neceſtary, in ſtating every 
writ, to repeat the day and year when 
each was itlued ; it will ſuffice if it ap- 
pear by referring to the preceding parts 
of the record; as if, after ſtating that 
the capias was returned on ſuch a day, 
it proceed thus: Whereupon the exi- 
gent was awarded; the word where- 
upon referring to the day when the 
capias was returned. The King v. S. 
Fey. - $6 589 
29. Special bail muft be put in, 
upon appearing to an outlawry, where 
ſpecial bail was originally required. 
Campbell v. Daly. 590 
30. A therift's oflicer, being in poſ- 


23. The names of the coroners need ſeſſion of the tenant's effects under an 
not be ſublcribed to the judgment of | outlawry, made a diſtreſs for rent, ſold 
the 
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the goods fo diſtrained, and afterwards 
the outlawry was reverted : held, that 
the otlicer was liable to pay the pro- 
duce of the gods to the landlord, in an 
action for mvney had and received; 
and that the goods of a tenant are 
liable to a year's rent, notwithſtanding 
an outlawry in a civil ſuit. The Pe- 
ſtem and Scholars of &t. Jobn's college, 
Oxford, v. Murcett. 10 
t. The writ of Caprus ullagatum, 
and the ſheriti's return to it, ought to 
be filed with the vg of the nents. 
Reoynelas v. Aal in: 
32. If an a ſor felony = 
been removed here from an inferior 
court, in order th iflne proceſs of out- 
lawry upon it, and the party accuſed 
come in upon the exigent, and be com- 
mitted for trial, this Court will award 
a proceae nd, on the ſtat. 6 Hen. 8. c. 6. 
to carry the record back, The King v. 
Perry. 591 


4 


| 


OYER. 

If oyer is granted of any inſtrument 
of record, and it is ſet forth, al- 
though the party was not ent itled to 
fuche oyer, yet he ſhall be thereby en- 
titled to take the whole inſtrument as 
part of his adverſary's plea. Tefery v. 
White. 759 


PALATINE, 


1. Upon a ſuggeſtion entered by 
leave of the Court upon the roll, that 
a fair and impartial trial cannot he had 
in the county-court of the city of 
Cheſter, the Court will award the trial 
to be had in the adjoining county pa- 
latine. The King v. the Inhabitants of 
St. Mary-on-the-Hill, Cheſter. 591 

2. A warrant for a tales, on a trial 
in a county palatine, muſt come from 
the king's attorney-general. Rex \v. 


Lambe. 592 


PARDON. 


r. The king's fign manual may be 
given in evidence by the priſoner, on 
an indictment tor returning from tranſ- 
portation; and if not revoked, and 
the condition be literally, though not 
tubitantially, complied with, it ſhall 


— 
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diſcharge the priſoner from that in- 
dictment. Tie King v. Max. Miller. 
593 

2. Pardon by ſign ance, how tw 
be worded and made uſe of. Toe Ki ug 
v. Deaton. 594 
3. A pardon, if pleaded, muſt be 
averred to be under the great fea). 


Bull v. Tilt. 504 
PARISH-CLERK. 


1. A mandamus Will lie to a rector. 
to appoint a panth-clerk, Rex v. 
Rector of S,. Anne's, Soho. 221 

2. A mandamus will lie to reſtore a 
parith-clerk, removed without ſufh- 
cient cauſe : for a pariſh-clerk is a 
—— office: he holds his office 

.amdiu bene ſe geſſerit 3 and though the 
miniſter may have a power of removing 
him on a good and ſufficient canſe, he 

can never be the ſole judge, and remove 


him ad libitum. He muſt ſtate to the 
Court a juſt cauſe of amotion, Rex 
v. Eraſmus Warren, 229 


PARLIAMENT. 


r. If a member of parliament be 
hel to ſpecial bail, and it be moved ts 
diſcharge him on a common appear- 
ance, the Court can take no evidence 
of his being a member, but the return 
of the writ. Anne Fenwick, widow, v. 
Z. Fenabicl, eſq. 595 

2. The coſts of iſſuing writs if 
diſiringas, under ſtat. 10 Gee. 3. c. 50. 
are to be paid before appearance, 
though no iſſues be levied. Martin v. 
Townſhend and Sawbridge. 595 

3. And the ſtat. 10 Geo. 3. c. 50. 
extends to all writs of diffringas, as 
well thoſe iſſued againſt members of 
parliament as others. Raban v. Plai- 
?owe. 506 

4. It ſeems that peers may be ſued 
in B. R. by original bill. Ching v. 
Lord IJ eymouib. 


| I s. And if a peer of parliament plead 


in chief to a bill filed againſt him in 
the court of King's-bench, he cannot 
afterwards aſſign for error, that he 
ought to have been ſued by original 
writ, and not by bill, The Fund of 
Lonjdale v. Littledale. 597. 5% 
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Judge's order to plead iſſuably, may 


was returned into this court upon an 


formation againſt the magiſtrates of a 


6. A. having privilege of parlia- 
ment, owes B. a ſum of money, for 
which B. ſues him ; in conſequence of 
which C. enters into a bond together 
with 4. conditioned for the payment 
to B. of ſuch ſum as B. ſhall recover in 
the action againſt A. in purſuance of 
the ſtat. 4 Geo. 3. e. 33. In that action 
B. obtains judgment, and puts the bond 
in ſuit againtt C. To the action on 
the bond, C., being under terms by a 


plead in bar that a writ of error 1s de- 
eee on the judgment againſt A. 
zurling v. Iunes. 730 

7. The Court reſuſed to grant a cri- 


minal information againſt a bookſeller 


for printing, on his own account, a 
report of the Houſe of Commons, 
though it reflected on the character of 
an individual. 7he King v. J. N. _ 
02 

8. The Honſe of Lords having voted 
the defendant guilty of a breach of 
privilege, in publiſhing a libel upon the 
Biſhop of Landaf, and having ſen- 
tenced him to pay a fine of 100]. and 
to be impriſoned tix months, and until 
tuch fine was paid, which commitment 


habeas corpus ſued out by the defendant, 
the Court reſuſed to diſcharge him out 


of cuſtody. The King v Flower. 603 | 


9. The Court will not grant an in- 


borough, for having disfranchiſed per- 
ſons entitled to their freedom, although 
ſworn to have been done to ſerve elec- 
tion. purpoſes, if the defendants deny 
that motive, and ſwear that they 
thought there was a legal ground for 
the disfranchiſement, and the ground 
on which the disfranchiſement went 
has not: been decided. The King v. 
Dawic, et al. 60 


PARTITION. 


r. In Partition, a rule to thew cauſe 
was granted, and afterwards made ab- 
ſolute on affidavit of ſervice, for the 
Court to proceed to examine the title 
of the demandant ; proceſs having 
been duly returned, the declaration en- 
tered, and no appearance entered mM 


* 


ö 


894 A TABLE OF THE PRINCIPAL MATTERS. 


the tenant within fifteen days. Rufe 


abſolute ; appointed to proceed on the 
examination in open court on the 
morrow. On the morrow, Il ulker for 
the demandant opened his title, of 
which abſtracts had been previouſly 
left with the judges. The feveral 
leiſins, deſcents, deviſes, and convey - 
ances, were proved by affidavits. The 
deeds and wills were produced and 
read, And no counſel appearing for 
the tenant, the Earl of Janet, judg- 
ment on his default was given for the 
demandant, to hold in ſeveralty, and 
a writ of partition was awarded, 
Halton v. Ihe Earl of Thanet. 608 

2. Afterwards on a writ of partition 
iſſued to the ſheriff of Derbyſhire; he re- 
turned that he had executed the ſame. 
And hereupon it was moved for finat 
judgment, quvd partitio fit ſtabili,. 
The rule for which was made abfolute, 
on afhdavit of notice to the defendant. 
and the tenants in poſſeſſion. Ibid. 

3. The 8 and 9 /. 3. c. 34. ſ. 1. 
which directs notice of the writ, with 
a copy thereof, to be ſerved forty days 
before the return, in a writ of parti- 
tion ; applies only to cates of figning 
judgment by default for want of ap- 
pearance. Dyer v. Butlock. og 


PARTNERS, 


1. To make a man liable as a part- 
ner, there muſt either be a contra&t 
between him and the oſtenſible perſon 
to ſhare jointly in the profits and loſs, 
or he mutt have permitted the other 
to make ule of his credit, and to hold 
him out as one jointly auſwerable with 
himſelf. Hoare et al. v. Dawes. 609 

2. Money lent to a trader by a part- 
ner who retires from buſineſs, at legal 
intereſt, with an additional annuity for 
a certain term of years, is not a con- 
tinuance of the partnerſhip, Grace v. 
Smith. 611 

3. 4. and B. ſhip- agents at difter- 
ent ports, entered into an agreement 
to ſhare, in certain proportions, the 
profits of their reſpective commiſſions, 
and the diſcount on tradeſmen's bills 
employed by them in repairing the 
8 : thips 
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ſhips conſigned to them, &c, It was 
held, that by this agreement they be- 
came table, as partners, to all perſons 
with whom either contracted as ſuch 
agent, though the agreement provided 
that neither ſhould be anſwerable for 
the acts or lotles of the other, but 
each for his own. IFaugh v. Carcer, 
Carter and Ciefter, 013 

4. ., B., C. and D. were partners 
in a banking.houſe at Liverpool, and 
C. and D. allo carried on a ſeparate 
mercantik concern in London; J. S. 
having accepted bills payable at the 
houſe of C. and D. employed A., B., C. 
and D. to get them paid accordingly, 
and agreed to depoſit with them good 
bills indorſed by him, for the purpoſe 
of enabling them ſo to do; A., B., C. 
and D. debited J. S. in account for 
his acceptances, and credited him for 
all the bills which he depoſited ; ſome 
of the bills ſo depofited by J. S. were 
remitted by A., B., C. and D. to C. 
and D. upon the general account be- 
tween the two houſes, and before any 
of the acceptances of J. S. became 
due both houſcs failed, and J. S. was 
obliged to pay his own acceptances ; 
the Court held that the aſſignees of 
C. and D. were entitled to retain 
avaintt J. S. the bills remitted to them 
by ., B., C. and D. They alſo held 
that it made no difference that one of 
the bills remitted did not arrive in 
London till after the bankruptey of C. 
and D. though ſent by A., B., C. and 
D. before that event. Bolton v. Puller 
et al. 620 

5. A company of ſhip-owners en- 
gaged to inture each other's thips, and 
covenanted /everally, and not jointly, 
to pay a certain ſum in caſe of loſs in 
proportion to their reſpective ſhares, 
but in caſe of the inſolvency of any 
ene of the members all the others 
were to be reſponſible : ruled that this 
contract was void by the ſtat. 6. Geo. 1. 
e. 18. ſ. 12. Jes v. Smith. 263 

6. And where two perſons are en- 
gaged in a partnerihip in inſuriug 
ſhips, &c. which is carried on in the 
nume of one of them only, and that 
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a partnerſhip being illegal by ſtat, 
6 Geo. 1. c. 18. he cannot maintain 
an action againſt the other to recover 
a ſhare of the money that has been ſo 
paid. Mitchell, et al. afiignees of Ro- 
bertJon, a bankrupt, v. Cockburne, ſur 


bankrupt. 205 

7. A., B. and C. became partners in 
inſuring thips (contrary to the ſtat. 
6. Ceo. 1. c. 18. 1. 12.); but it was 
agreed that the policies ſhould be 
underwritten in the name of A. only ; 
ſeveral policies were effected, and the 
premiums received by C. and D. as 
brokers : held that 4, could not re- 
cover thoſe premiums from C. and D. 
Booth et al. aſſignees of G. Browne, 4 
bankrupt, v. J. Hodg/on, and E. I. 
Hodg on. 627 

8. The plaintiffs, together with 4. 
and B. being owners of one ſhip, and 
the detendant of another, a prize was 
taken, condemned and ſhared by agree- 
ment between them ; afterwards the 
ſentence of condemnation was reverſed, 
and reſtitution awarded, with coſts, 
which was paid ſolely by the plaintitts, 
A. and B, having in the mean time 


the plaintifts alone for a moiety of the 
reſtitution money and of che coſts, be- 
cauſe it was either a partnerſhip 
tranſaction, when A. and B. ought to 
be joined ; or not, when ſeparate ac- 
tions ſhould be brought by each of 
tae perſons paying. Graham et al. v. 
Nobertſon. 628 
| 9. Two partners purchaſed a ſhip, 
under a bill of ſale, conformable to 
the ſtat. 26 Geo. 3. c. 60; atterwards 
they took in two other partners, but 
there was no transfer of the ſhip to 
them jointly with the others; held 
that the four partners had not any in- 
ſurable intereſt in the freight of the 
ſhip. The right to freight reſults 
from the right of ownerſhip ; and 
theſe four partners had neither a legal 
nor an equitable title to the ſhip. 
Camden et al. v. Anderſon. 320 

10. If two are partners, as altormes 
and conveyancers, and one receive mo- 


ene pays the whole of the loſſes; ſuch 


{ 


ney 


vrwmg aſſignee of Elizabeth Tyler, a 


become bankrupts; and it was held 
that an action could not be brought by 


— 
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ney to be laid ont on mortgage, the late partnerſhip, does not authorize 
other is liable for the amount, though | him to indorſe a bill of exchange in the 
his partner gave & /eparate reccipt tor | name of the partnerin, though drawn 
it. IWWilet v. Chambers. 6:9|by him in that name, and accepted by 
tt. One of. two partners applied} a debtor of the partnerſhip, after the 
truti-money in the trade with the pri- |diflolution : ſo that the indorſee cannot 
rity of the other partner; afterwards| maintain an action on the bill againſt 
they ſeparated, and the partnerfhip|.4., C. and B. as partners. Neither 
effacts were athgned over to the firſt can ſuch indorſee maintain an action 
who took on him the debts; this was againſt them for money paid to the ule 
held to be no payment in diſcharge of | of the partnerſhip, though in point of 
the other partner, but both were liable fact the money raiſed by difcounting 
to make good the truſt money. Si note which he had given (in dit- 
et al. v. {iobert and Thomas Jameſon.| counting the bill), be applied by A. to 
| af the payment oi a debt due from the 

12, An act ſubſequent to the time| partnerſhip. MKilgour v. Finlyſon, 
of delivering goods on a contract may | Galbreeath, and Harper. 644 
be admitted as evidence to ſhew that] 17. To afumpſit by ſeveral partners, 
the goods were delivered on 2 pariner-|the defendant may plead in bar the 
thip account, if it were doubt ful at the bankruptcy of one of them. Eckhardt 


—— 
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time of the contract: but if it clearly et al. v. Wilſon. 646 
appear that no partnerſhip exiſted at | 3 
the tune of the contract, no ſubſequent PARTY W ALL. 


act by any perſon, who may after-| Ste Buirpixds. 
wards become a partner (not even an 
acknowledgment that he is liable, or, : PAUPER. 
tits accepting a bill of exchange drawn 85 
on them as partners for the very 
goods), will make him liable in an ac-þ 
tion tor goods fold and delivered; 


A proſecutor cannot proſecute 7n 
forme pauperis, without ipecial cauſe, 
Rex v. Clarke, et al. 647 


though he will be liable in an action{ PAYMENT 
en the bill of exchange. Saville v.l FL BS. | 
J. iovertfor and Hutchinſon. 034] J. fold goods to B., for which the 


13. A promite in writing, directed}latter was to pay by a bili at three 
to ., L. and C., a honle in trade, to months, B. gave A. a check on his 
Pi tur goods to be furnithied to ar- bankers (who were alto the bankers of 
other, cannot be enforced in an action.) requiring them to pay . on de- 
Dy B. and C. to recover the value of mand, in a bill at three months; 4. 


1 goods furnithed after I. had with- paid the check into the bankers, and 
5 drawn from the partnerſhip. MV took no bill from them: but the 
1 et al. v. Edge. 642 amount was transferred in the banker's 


14. One partner cannot bind the] books from B.'s account to 4.'s with. 
other partners by deed. Haurriſou v. the knowledge of both; the bankers 
gackſon, Sykes, and Rufhforth. 643 failed before the check became due; 

15. But if one partner execute a and it was held that .{. could not re- 


Lad 


- » 5 FITS, 
en Ny en DJ 
2 — 


| deed tor himſelf and his partner, by} cover the value of the goods againſt 
iq the authority of his partner and in his H. Bolton v. Richard. 647 
i preſence, it 18 a good execution, though 5 3 
i oy ſealed once. Ball v. Dunſterci!le, PAYMENT OI MONEY INTO 
et al. 044 COURT, | 


- 40 
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e 
3 
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16, On the diſſolution of a part- 1. Payment of money into court is 
nerſhip between A., B. and C. a power ſonly an acknowledgment by the de- 
zuven to A. to receive all debts owing ]teadant of the contract, and that the 
, and to pay thole owing from the . is entitled to recover the ſum 

| | 1 10 
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ſ5 paid: but it does not preclude him 
from taking any objection to the ac- 
tion beyond that ſum ; though unleſs 
ſuch ſum were paid, ſuch objection 
would be a bar to the whole demand. 
Cor und another, Ececutors of Shultz, v. 


Parry. 302 
PA WN-BROKER. 


A pawn-broker has no lien. on 


plate after the death of a tenant for 


life, who pawned it with him, as 
againſt the remainder-man, although 
the pawnee had no notice of the ſet- 
tlement. Hoare et al. v. Parker, 649 
PEERS. 
1. It ſeems that peers may be ſued 
in B. R. by original bill. G v. 
Lord Weymouth. 59 
2. And if a peer of parliament plead 
in chief to a bill filed againſt him in 
the court of King's-Bench, he cannot 
. afterwards aſſign for error, that he 
ought to have been ſued by original 
writ, and not by bill. The Earl of 
Lonſdale v. Littledule. 597, 598 


PENAL ACTIONS. | 


A new trial is never granted in ac- 
tions upon penal laws. Fonereau v. 
- 543 

PERJURY. 


1. To found an indictment for per- 
jury, the requiſite circumſtances are 
theſe; the oath muſt be taken in a j u- 
dicial proceeding, before « competent 
Juriſdiction ; and it muſt be material to 
the queſtion depending, and falſe. The 
King v. E. Aylett. _ 650 

2. In the indictment there muſt be 
an allegation of time and place, which 
are ſometimes material and neceflary 
to be laid with preciſion, and ſome- 
times not, Jbid. 

3. A complaint having been made 
ore tenus by a ſolicitor, before the 
chancellor, in the court of Chancery, 
of an arreſt in returning home after 
the hearing of a cauſe, the indictment 
ſtated that © at and upon the hearing 
of the ſaid complaint,” the defendant 
depoſed, &c.; this is a fufficient 

Vol. IV. | 


— 


averment that the complaint was heard. 
60 

4. The complaint of the defendant 
being that he was taken before he got 
to his own houſe in the parith of St. 
Martin in the Fields, innuendo, his 
houſe in the Haymarket, in St. Mar- 
tin's, &c. The innuendo is only a more 
particular deſcription ofthe ſame houſe, 
and good, | lod. 
3. The oath being that the defend- 
ant was arreſted upon the ſteps of his 
own door, an innuendo that it was the 
outer door, 1s good, Ibid. 
6. Where time 18 not material, it 
need not be poſitively averred, and if 
under a ridelicet, may be rejected. Tb, 
7. An indictment for perjury afſign- 
ed on an affidavit ſworn before the 


7 Court need not ſtate, nor is it neceſſary 


to prove, that the affidavit was filed of 
record or exhibited to the Court, or in 
any manner uſed by the party. Ile 
King v. George Croſsley one, &c. 65 5 

8. In an indictment for perjury com- 
mitted at an Admiralty Sethon, where 
the commiſſion was directed to A., B. 
and C. and others not named, of whom 
A., B. and C. were amongſt others to 
be one; the Court will take it to mean 
that if either of the perſons named of 
the quorum were pretent, it would be 
ſufficient. Stating that at ſuch a court 
F. K. was in due form of law tried 
upon a certain indictment then and 
there depending againſt him for mur- 
der; and that at and upon the ſaid 
trial, it then and there became and was 
made a material queſtion whether, &c. 
are ſufficient averments that the perjury 
was committed on the trial of J. K. 
for the murder, and that the queſtion 
on which the perjury was athgned was 
material on that trial. The King v. 
Dowlin. | 657 

9. A new trial was granted in this 
cafe, ſubornation of witneſſes having 
been diſcovered ſince the former trial. 
Fabrilius v. Cock, 318 

10. Damage 4ool. in an action for 
malicioutly indicting the plaintiff for 
perjury, held not exceſſive. Gubert v. 
Burtenſhaw. 536 

11. In perjury, upoy an anſwer in 


—— 


| +P Chancery, 
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a fellow of the college. The King v. 


fare, necetlarily ſubject to the legiſla- 
Campbell v. Hell. 
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Chancery, there is no need to prove 


the identity of the perſon, or the ac- 
tual ſwearing. Rev v. John Morris. 
25 661 

12, A -witneſs being indicted for 
perjury is no reaſon for poſtponing 
judgment againſt a perſon convicted. 
Rez v. Thomas Hayton. 661 

13. A convict for perjury cannot be 
diſcharged as an inſolvent debtor. Rex 
v. Norris. 062 

14. The defendants being convicted 
of perjury, received judgment, to be, 
each of them, impriſoned ſix months, 
to ſtand twice in the pillory, with a 
paper on their heads denoting the 
crime, once at Weſtminſter-Hall gate, 
and once at Charing-Croſs; and to 
be tranſported to America for ſeven 
years. The Ring v. Nurcys and Calcy. 

| 302 
PHYSICIANS. 

t. Candidates to be admitted of the 
college, are to be examined by the co- 
mitia minora, then propoſed to the co- 
mitia majora, and elected by them, be- 
fore they can claim to be admitted. 
Rer v. Alter. 662 


2. It was left in this caſe undetermined, 


i 


3. The articles of capitulation upon 
which the country is ſurrendered, and 
the articles of peace by which it is ced- 
ed, are ſacred and inviolable accord- 
ing to their true intent and meaning. 

691 

4. The law and legiſlative govern- 
ment of every dominion, equally etfects 
all perſons and all property within the 
limits thereof; and is the rule of deci- 
fion for all queſtions which ariſe there, 
Whoever purchaſes, lives, or ſues there, 
puls himſelf under the law of the place, 
An Engliſhman in Ireland, Minorca, 
the Ifle of Man, or the Plantations, has 
no privilege diſtinct from the natives. 

Thi. 

5. The laws of a conquered country 
continue in force, until they are altered 
by the conqueror : the ablurd excep- 
tion as to Pagans, mentioned in Ca/- 
C's caſe, ſhews the univerſality and 
antiquity of the maxim. For that diſ- 
tinction could not exift before the 
chriſtian #ra; and in all probability 
aroſe from the mad enthuſiaſm of the 
Croiſades. In the preſent caſe, the ca- 
pitulation expreſsly provides and agrees, 
that they ſhall continue to be governed 
by their own laws, until his majeſty's 


whether the licentiates in phyſic have 


in general a right to demand admiſſion | 


into the college, Ker v. College of 


Phyſicians. 675 


further pleaſure be known. Ibid. 
6. It the king (without ihe concur- 
rence of parliament) has a power to al- 


3. But in this caſe, it was finally de-;ter the old and to introduce new Jaws 


cided that a doctor of phyfic, who has 


been licenſed by the- College of Phyti- 
cians to practiſe phyſic in London and 
within ſeven miles, cannot claim as a 
matter of right to be examined by the 


College in order to his being admitted 


the Prejident and College of Phyſicians. 
[ns 684 

| PLANTATIONS, 
1. A country conquered by the Bri- 
tiſh arms becomes a dominion of the 
king, in right of his crown; and, there- 


ture, the parliament of Great Britain. 


688, 691 


2. The conquered inhabitants, once 
received under the king's protection, 
hecome ſubjects, and are to be univer- 
tally conſidered” in that light, not as 


in a conquered country, this legitlation 
being ſubordinate, that is, ſubordinate 
to his own authority in parliament, he 
cannot make any new change contrary 
to fundamental principles: he cannot 
exempt an inhabitant from that parti- 
cular dominion ; as far inſtance, from 
the Jaws of trade, or from the power of 
parliament, or give him privileges ex- 
eluſive of his other ſubjects, and ſo in 
many other inſtances which might be 


put. lbid. 
PLATE. 
See Paw x-BROKER. 
PLEADING. 


1. The Court will cenſure an unne- 
ceflary length of pleading. Yates v. 
Cartlifte, et al. 695, 656 

2. A declaration muſt be entitled of 


the term when the writ is returnable; 
though 


cheniles or aliens. 1bid. 
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though in certain caſes, according to 
the practice of the Court, it need not 
actually be filed till the next term.—| 
Smith v. Muller. +000 

3. The title of the declaration in this 
cate was made agreeable to the truth ot 
the fact. Miles, ci. v. the Earl of 
Hali far. 4. 697 

4. Where in debt on bond by an admi- 
niſtrator, the declaration alleged that 


of words. Balduin v. Elphinſton, ef. 
| 125 

10. What is ſufficient certainty ma 
declaration. Jon Connor v. un Con- 
nor. 699 


11. In an inferior court the decla- 


ration muſt allege that the money was 
had and received within the juritdice 
tion, as well as that the detendant pro- 
miſed to pay within it. Alſo a court 


Abi ede Was granted | by the of error cannot award a venire e noro 
biſhop of Lichtiel4 and Coventry, and | when the proceedings originate in an 


the venue in the margin was laid in 


interior court: and therefore if any one 


London, but the bond was ſtated to be count in the declaration be had, and the 
made at Derby, which is within the judgment be general, it muſt be re- 


dioceſe; the Court, on a general de- 
murrer, held that to be ſulficient ; aud 
that the bad venue laid in the mar- 
gin was cured by the ſtat. of Jeo- 
fails. Mello, v. Barbar. 698 


verted in foto. Trevor v. Ha 7oo 

12. Declaration, that the defendant 
and avother made their promittory 
note, by which they jointly or ſeveraliy 
promiſed to pay, is good. ices ve Abe 


5. In declarations the county afore- ions 700 


ſaid, where more than one is named, 
always refers to the margin. Sutton 
v. Fenn. 698 
6. It an action be brougtit againft u 
tenant for donb!- rent, for holding over| 
after the expiration of his term, and 
a regular notice to quit, unter the cir- 
cumltances of having held the premiſes 
for two or three years under a parol de- 
mite for twenty-one years, the holding 
muſt be ſtated in the declaration ac- 


cording to the legal operation of it, as del:cet. 


a tenancy at will. Clayton v. Blakey. 3 
7. In an action againſt the ſheritt, 
for taking goods without leavirez a 
year's rent, the declaration need not 
ſtate all the particulars of the demiſe, 
but if it does, and they are not proved 
as ſtated, there ſhall be a nonſuit.— 
Briſtow v. Wright aud Pugh, Sherift of 
_ DMiddleſer. 12 
8. In an action againſt a tenant for 
performing his agreements, the eſtate 


13. In an action agaivft the ge 
dant for negligence? as an attorne Y, | 
not projecating a debtor of the * 
tiff's to judge ent, the return of the 
writ on which the debtor was arreſted, 
being laid to be in the 25th year. XC, 
and the writ itſelf appearing to have 
been returnable in the 24th year, &c, 
this was held to be a fatal variance 
even though the day of the return was 
alleged in the declaration under a 7 
Green v. Rennctt, 701 

14. By ſtat. 28 Eliz c. 4. ſheriits 
are liable to a penalty for taking more 
than a certain ſum on executions 
upon the body, lands, goods, or 
chattels.” A declaration on this act in re- 
citing the laue ſtated it thus, © body, 
lands g goods, and chattels;“ and this 

Was hel to be a fatal variance in arreſt 
of judgment. King v. Marjack. JOL 
is, In an action for an amercement 

in a court-leet, if the declaration flate 


of the leilor is an immaterial averment, | the court to have been holden before 
if the tenant has had the fruit of his the ſteward of the manor, and the evi- 
leaſe. An agreement to leave a farm [dence proves it to have been holden be- 
as he ſound it, is an agreement to leave | fore the deputy ſteward, it is a mate- 


it in tenantable repair, if he found it 


rial variance. IJ 'ycilt Clark v. Shep- 


10; and will maintain a declaration - herd: 704 


laid. , in v. Nile. 


16. In an action on a ſudgment, if 


9. Although the publication of ali the declaration ſtate the judgment to 
bel muſt be ftated in a declaration, yet 
it may be collected from the whole of 
it, and needs not any technical form 


have been recovered in a term ditterent 
from that which appears on the record, 
32 | it 


— — — — — — — 


TVS . << „ 3 al — 


- £3524 44A FT a — * 
K ̃ ˙ A IIS ISI REEL noe g7 
"I 0 


5 


7 
% 
3 
4 
3 
0 
1 
4 
45 
5 
5 5 
| 
Bo 
PLL 
ip 
* 
5 


— 


w % 


T erg n 
SOD TE” yen SRO DS rar 2 ne, nou ore 


% 
LY 


1 7h 


* 2 4 25 
. 


** 
8 ” 
. 
WAS. 4 


900 A TABLE OF THE PRINCIPAL MATTERS. 


it is a failure of record. It is alſo a 
variance, if the declaration ſtates the 
judgment againſt one defendant only, 
when it was againſt more than one, 
Raſtull v. Stratton, 704 

17. The declaration being againſt the 
defendant as aſſignee of all the eſtate, 
&c. in certain premiſes ; and the evi- 
dence that he was aſſignee of part only; 
was held to be a fatal variance. Hare 
v. Cator. 705 


liffs of the borough, but the precept 
produced in evidence is directed to the 
batlif. Marre v. Harbin. 1 

24. This was an action for debt on 
the ſtatnte 9 An. c. 9. f. 32. 35. 
againſt the defendant for not inſerting 
in an indenture of apprenticeſhip the 
true ſum received by him from an ap- 
prentice, as the confideration money, 
Burleigh v. Stibbs. 711 

25. The plaintiff in this action was 


18. A writ ſued out by plaintiffs as a ſailor, and declared on a contract for 


exccutors, and declaration by them in 
their own right, was held a fun 
variance for 3 charging the defendant 


321. 108. for run- money. At the 
trial, 2 note was given in evidence, by 
which the defendant agreed to allow 


out of cuſtody on tiling common bail. the plaintitt the above tum ; together 


Douglas v. irlam. 
19. An allegation in a plea, that 


« 4 by his writing ſold the after- rial Variance. 


math of land to B., is not proved by | 
evidence that at an auction held for 
the purpoſe of ſelling it, B. was the; 
purchaier, that B. g 


note for the ſum, zag that B.'s name 


was written (by 4.'s agent) in the 
printed catalogue as the buyer. Sy 
monds v. Ball. 706 


20. But a declaration ſtating it to 


be for malicioufly indictiug at the ge- 
neral quarter ſeſſions, inſtead of gene- 
ral ſeſſions, is good; the word quarter 
being only ſurplulage. 
Jon. 707 | 
21. A preſcription for common of 
paſture for a certain number of ſheep 
on A. every year at all times of the 
year, is well laid, though the evidence 
which proves the right of common, 
2 ally that the tenant of a cer- 
tain farm has a right to have the theep 
tolded at night on | his farm, after they 
have fed on. the common during the 
day, Brook v. Willett. 708 
22. In an action of bribery at an 
election, where the declaration ſet 
forth the precept from the theriff to 
the portreeve of a borough, the i impro- 
per inſertion of the word <« „in 
ſuch precept is not a fatal variance, 


Buiby v. IWat-. 


but it will be rejected as ſurpluſage. 
Francis King v. Samuel Pippet. 5709 


706|with a pint of rum per day; added to 


the note after fignature, hell no mate» 
257 e v. Cobbold, 

711 

26. In an a Sion on a policy of in- 

ſurance the declaration ſtated, that 


gave a promifſory after the making of the policy the ſhip 


faticd; the evidence was that the ſail- 


ed before ; B and it was held that the 


variance was immaterial, Peppir v. 
Solomon. 712 
27. Proof that the defendant's boat 
run down the plaintiff's in the halt- 
way reach in the Thames will ſupport 
an allegation, that the boat was run 
down in the Thames near the halt- 
way reach, in a declaration in an ac- 
tion on the cate for negligence. Drewry 
, T*wiſs. "& A 
28. In aſſumpſit brought by an ad- 
miniſtrator de bonis non, the promiſe 
may be laid to have been made to the 
firſt adminiſtrator. It v. Smith. 
714 
29. The Court will not, on motion, 
permit a defendant to take advantage 


of a variance between the tum men- 


tioned in the ac ctiam part of the lati- 
tat and the declaration. Turmg v. 
FOnes. 714 

30. In debt upon a bond ; after the 
rule to plead was out, it was moved, 
that the defendant might have leave 
to picad two pleas tit, Performance 
of the condition of the bond; 2dly, 


23. In an action tor bribery on the That no ſuch letters of adminittration, 


ſtatute 2 


Geo. 2. œ 24. it is not a ma- as are let forth in the declaration, were 


terial variance if the declaration ſtate ever granted to the plaintiff, Held 


the precept to have iflued to the bai- 


that 
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that the defendant cannot plead thejto places unknown to the plaintiff, and 
ſecond pla without craving oyer of, kept and detained the fame, &c. until 
the letters of adminifiration, and ſet- the ſaid defendant, by and through his 
ting the ſame out in that plea, Gar- great negligence and careleſſneſs, loſt 
rurd v Early. 714 the ſaid 1paniel, &c, and held well. 
31. The dippers at Tunbridge- i Brown v. Diron. 721 
Wells all jc ; and, with their buſ- 38. The want of pledges to proſe- 
bands, declared in an action againſt cute is mere matter of form, and can- 
the defend.-1t for exerciling the bait not be taken advantage of in error, al- 
ne 0: 1 dipper, not being duly ap- though he defendant may demur. [ow 


P0114: and approved according to a|v, Denin. 722 
private ſtatute, and held well. Heller, 39. Although, to render a declara- 
et al. v. Baker. 715 2 good, it may be neceflary that it 


32. In this caſe it was determined, ſhould contain a particular averment, 
that caſe on ihe cuſtom of the realm | yet if after verdict it be moved to grant 
againſt a carrier and trover, may be a new trial for want thereof, the Court 
joined. Dickſon v. Clifton. 720 will not grant one if it appear that the 

33. But a count upon a common | juſtice and equity of the cauſe is on the 
aſſumpfit for goods ſold, money lent, fide of the verdict. Chapman v. Pickerſ= 


money had and receive ed, and ſuch- g/l, 722 
like counts (which are mere nonfea-| 40. The like point. Goftin v. Wit 
ſances in non-payment of money), can- coc. | 72 F 


not be joined with a count giounded 41. In an action on the 34 Geo. 3. 
upon a tort or misfeatance as trover. c. 23, for pirating a pattern for ; rint- 
Mall v. Goon. 720 ing cal !lico, the omiflion of an aver- 
34. And the common way of de- ment in the declaration” © that the day 
claring againſt a carrier now is in aſ-|of firſt publithing the pattern was 
ſumpilt, to which trover cannot be| printed at each end of the piece of cal- 
joined. Brown v. Dixon. 721 lico“ {which together with the name 
35. The rule of judging whether! of the proprietor is required by that 
two counts can be joined, by confider-| ſtatute, the monopoly being limited for 
ing whether the ſame judgment can be three months from the day of firſt 
given on both, is not true in its ex-|publiſhing the pattern,) was holden 
tent; but byadding another requiſite it | to be aided by verdict; it being ſtated 
is univerſally true; for wherever theſ in the declaration that the defend- 
_ ſame plea may be pleaded, and the|ants pirated the pattern within the 
tame judgment given on two counts, term of three months from the day of 
they may be joined i in the tame decla-|the firtt publiſhing thereof, and while 
ration. Brown v. Dixon. 721|the piaintifts were entitled to have the 
36. In a ſpecial action upon the ſole right of printing the ſame, &c. 
cate for diſturbing the plaintit? in his Mackmurdo and another v. Smith and 
right of common and right to cut and others. 72 
take ruſhes upon the common for lit-} 42. The mere relation of landlordand 
ter for his catile; there was added a tenant is a ſufficient conſideration forthe 
count in trover tor two waggon loads| tenant's promiſe to manage a farm in 
of the ruſhes. © Beau v. Bloom. 721 an huthand-like manner. Porzle; v. 
37. The firſt count of this declara- TYalfer. 725 
tion was trover for a dog ; the ſecond| 43 Afﬀter a defence made on a 
count was in ſubſtance, that the plain-| writ of enquiry, the defendant is not 
titf, at the requeſt of the defendant, allowed to take advantage of a miſtake 
had delivered tothe defendant a certain | in the declaration, Freeland v. Hunt. 
ſpaniel dog, to be ſeen and viewed, andy, 726 
to be returned in a reaſonable time, 44. In caſe for reſcuing a debiae: 
but that the defendant did not return taken upon meſne proceſs ſued out of 
the dog, but took and carried it away] the Palace court, it was holden not to 
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be fufficient ground for arreſting the 
judgment after verdict, that it was nut 
alleged that the cauſe of action in the 
inferior court aroſe within the juriſ- 
diction, or that it was not alleged that 
the party below did not appear at the 
return of the writ. Bentley v. Don- 
nelly and Benton. 726 

45. It a declaration on a bail-bond 
conclude: © Whereby an action hath 
accrued to the plaintiff to demand and 
have of the principal” {inſtead of the|v 
bail), and ftate non-payment by the 
principal ; it 1s bad on a ſpecial de- 
murrer. Morgan v. Sargent. 727 

46. But the omiffion of © and there- 
upon the ſaid J. 5 complains” in the 
be ginning of a declaration of treſpaſs 
on the cafe is no cauſe of ſpecial de- 
murrer. Dobjor v. Sir Hm. Ieync. 729 

47. Ancient demeſne muſt be plead- 
ed within the firſt four days of the 
term. Deus on the demiſe of I root v. 
Tenn. 728 
48. Riens in arrœe 18 a good Pes to 
an action of debt for rent, Ir arner et 
ul. V. Thegobatd. | 729 

49. 4. having privilege of parlia- 
ment, owes B. a ſum of money, for 
which B. ſues him; in conſequence of 
which C. eniers into a bond together 
with A. conlitioned for the payment |] 
to B. of ſuch ſum as B. 
in the action againſt A. in purſuance 
of the ſtat. 4 Geo. 3. c. 33. In that 
action B. obtains judgment, and puts 
the bond in ſuit againſt C. To the 
action on the bond. C., being under 
terms by a judge's order to plead il- 
mably, may plead i in bar that writ of 
error is depending on the judgment 
againtt 4. Curling v. Iunes. 730 

50. To treſſ aſs for an aflault and 
battery, the defendant may plead that 
the plaintiff with force and arms and 
with a ſtr,ng hand endeavoured ſforci- 
bly to break And enter ihe defendant's 


Hall recover. 
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queſts of Weſtminfter, is fued in one 
of the ſuperior courts for a debt under 
40s, he may plead the 23 Geo. 2. c. 
27. in bar. But if he omit to do ſo, 
the Court wil not after verdict either 
enter a ſuggeſtion on the record that 
the defendant lived within the juriſic- 
tion or ſtay the proceedings. Taylor 
v. Blair. \ 731 
52. Whoever claims an eaſement 
mult plead it ſpecially. Hauſins, efy. 
Vallis, etq. 722, 
53. In treſpaſs, a plea of juftitos- 
tion, ſtating that a public highway 
led from another highway (leading 
from A. to B.) 1 in, through, over, and 
along the locus in quo to a certain 
other highway (leading from C. ta 
D.) was well fupported by evidence 
proving that the way in queſtion led 
fram the terminos @ quo, yiz. the way 
leading from A. to B. over the locus in; 
quo, to a different way called E., and 
along that way into the way leading 
from ©. to D., the terminus ad quem. 
In pleading a public highway, it is not 
neceflary to ſtate any termini. Rovs 
v. Bardin. — 732 
54. It is ſufficient, in pleading a 
public highway, to allege, that it is a 
common public highway, without 
ſhewing how it became fo, or that it 
has been ſo time immemorial. Afpin - 
dull v. Broun. 735 
55. A plea of preſeription for com- 
mon in a que eſtate, is good after ver- 
dièt, though it be not in exprels terms 
alleged that the owners of the eſtate 
have uſed it from time iramemorial, 
Clark v. King et al, 736 
56. If to an action of treſpaſs in the 
common called A. the defendant plea! 
that A. and B. commons lie open to 
each other, and then preſcribe for a 
{right in both commons, the plaintiff 
muſt traverſe the whole preicription, 
Morcewood v. Woud et al. 7 56 


— 


57. In pleading a right to enter a 
common to dig tor W carry away 
ſand and gravel for the repairs of a 
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clofe, whe reupon the defendant refifted 
and oppoſed such entrance, &c. and if 


WIT... 


+ any damage Hapyence: to the plaintiff it 

73 Was in che deience of the potletiion of houſe, it is necellary to allege that the 
. the taid clote. Jiearer v. Bt. 730 houſe was out of repair, that the party 
. cr. When a defendant living with- entered for the purpoſe of digg! cing tor 
5 in the urildiction of the Court of Re- and carrying away ſand and oravel for 
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the neceſſary repairs of that houſe, { 


and that the materials were uſed for 


that purpoſe. Peppin v. Shakeſpear. 


58. Wherever a particular eſtate is 
pleaded it mutt be ſhewn, and derived 
out of, and from the fee. Jehns v. 
IWhitley et al. 738 

59. A deed may be pleaded as loſt 
by time and accident, without profert, 
Read v. un Brookman. 741 

60. So in this caſe, where in ſetting 
forth a conveyance it was ſtated that a 
releaſe was cancelled by the ſeal of the 
relealor being taken off and deſtroyed, 
and that part of the deed was deſtroy- 
ed or loſt, with a profert of the reſi- 
due, it was holden to be good plead- 
ing. Bolton v. the Biſhop of Car- 
tile, the Earl of Lonſdale, and Smith. 


14 


74 

61. To an action brought by the 
aſſignees of an inſolvent debtor, to re- 
cover money owing to him before his 
inſolvency, in which the plaintiffs de- 
clared that in contideration of the mo- 
ney being due to the inſolvent, the 
detendant promiſed to pay it to them 
as aflignees, the defendant pleaded, iſt, 
the general iflue. 2dly, “ That the 


cauſe of action firſt accrued to the in- 


ſolvent before the plaintiffs became 
alſignees, and that fix years had elapſed 


after the cauſe of action firſt accrued 


to the infolvent, and before the ſuing 
out the writ of the plaintiffs,” To 
this plea there was a general demurrer. 
PER Cur. The detendant might have 
pleaded that the debt was firſt due to 
the inſolvent more than ſix years be- 
fore the action was brought, and that 
he had made no exprets promiſe to 
the plaintiffs, within fix years. And 
the plaintiffs muſt prove an expreſs 
promile at the trial. Judgment for 
the plaintiffs. Kinder and another v. 
Paris. | 747 
62. A judgment for the defendan 
in trover is not pleadahle in bar of an 
action on the cate for the value of the 
ſame goods. Hitchin and others, afignees, 
v. Campbell. 74 
63. A ſuperſedeas obtained after 
judgment cannot be pleaded in bar to 


15 all aſs. 


903 


an action on ſuch judgment, Topping 
v. Ryan. 2 

64. If a juſtification be pleaded to 
an action for a bel, charging the 
plaintiu to be a ſwindler, it muſt ſtate 
the particular inſtances of fraud, by 
which the defendant means to tupport 
it. J. Anſon v. Stuart. 750 

65. The defendant, after a verdi& 
againſt him, obtained a rule for a new 
trial, which after argument on a ſub- 
ſequent day was diſcharged: he then 
pleaded a plea puis darien continuance, 
entitled of the term generally; and the 
Court refuſed to order a ſpecial memo- 
randuin of the day when it was filed 
under theſe circumſtances. Lovell v. 

—— 

66. Where in an action of 4 * 

on a bill of exchange with the uſual mo- 


z ney counts, the defendant pleads nil de- 


bet to the count on the bill, but does 
not plead at all to the other counts, 
after a verdict for the plaintiff, the de- 
tendant ſhall not take advantage of his 
own miſpleading in arreſt of judgment. 
Harvey v. Richards, 753 

67. The Court will, after verdict, 
over-rule an objection which they 
would have liſtened to, upon demurrer. 
Wejion v. Majon, and Welton Y. Chap- 
man. 754 

68. Allo, after a demurrer to a de- 
claration of two counts againit two de- 
fendants, becauſe one of them was not 
named in the Jatt count, the plaintitF 
cannot enter a volle projequi on that 
count, and proceed on the other, 
Drummond v. Dorant et al. 755 

69. There is no rule in pleading 


— 


more certain than that if a party can 


trace back the vices in the pleadings 


to the firſt fault, he has a right to take 
advantage of it on demurrer. 7ippet 
et al. v. May et al. 756 


70. It is no cauſe for ademurrer 
that an aſſignment of a choſe in action 
is not by deed. This was gu, on 
a contract by three, Plea, the bank- 
ruptcy of one of them before the ac- 
tion brought. Replication, that before 


his bankruptcy he atiigned his interett 


in the contract to the other two. 
Hotel et al. v. Mac Ixers et al. 756 


71. After 


ES *. rt. 8 15 2 * e r N N : »./"2 > 7 
PRIN Trac Soo eo to ed oi rage — * 


wo 


3 
5 Au ome i ES 


M4 


Lakhs 
— 


e 


o 
i 
33 


9 mA TABLE OF THE PRINCIPAL MATTERS: . 


71. After verdict on a traverſe to a 
return to a mandamus made by a corpo- 
ration, the Court would not allow the |w 
defendants to amend the return, by 
ſetting forth a different conſtitution, 
The King v. the Mayor and Bu 1 of 
Crampond. 75 

72. Judgment ſhall not be arretted 
on behalf of the defendant, becauſe in 


joining iſſue the plaintiff fays the de- 


fendant likewiſe, inſtead of the plaintiff 
kRkewiſe. Harvey v. Pate. 759 
73. If oyer is granted of any inſtru- 
ment of record, and it 1s ſet forth, 
although the party was not entitled to 
ſuch oyer, yet he ſhall be thereby en- 
titled to take the whole inſtrument as 
part of his adverſary's plea, F-fery v. 
Fhite. = og 
74. Toa plea to a /i. fa. againſt 
bail, that the principal died before the 
return of any ca. ha. a replication 
ſtating a particular ca. /. and that the 
principal was alive at the return of 
that ca. /a. ought to conclude to the 
court. Chandicr v. Roberts et al. bai! 


of White, 700 
75. The like point. Henderſon v. 
IF irby, et al. 761 


76. If the replication, denying the 
whole ſubſtance of the plea, conclude 
with a verification, it will bg bad, upon 
ſpecial demurrer. Boyce v. #7 /taker. 762 

77. It adefendant plead to debt on 
bond, that the plaintiff won money of 
him at cards, and that the bond ws 
given for ſecuring pay” ment of it, 
which the plaintiff replies, that it was 
given for ſecuring the payment ot 


money juſtly due, and nat tor ſecuring 


the payment of money won ; the repli- 
cation may either conclude to the 
country, or with an averment. Hedge: 
v. Sanda. 764 
78. In debt, on an annuity bond, 
detendant pleaded no ſuch memoria! 
as the ſtatute requires; to which plain- 
tiff replied, that there was a memorial 
which contained the names of the par- 
ties, &c. and the conſideration for 
which the annuity was granted; and the 
defendant rejoined that the conſidera- 
tion is untruly alleged by the memo- 
rial to have been paid to both obligors, 


| for that one of them did not receive 
any part of it: held that the rejoinder 

was bad on two grounds: rſt, That it 
was a departure from the plea ; 2d, That 
it alleged no matter inconfiſtent with 
the allegations in the memorial. Praed 


v. tbe Dachr/; of C ner au, 765, 766 


79. In an indie ment again a re- 
ceiver of ftolen goods for a miſde- 
mexnor it is not aecetlary to aver that 
the principal has not been convicted. 
Tie King v. J. Baxter 767 

80. A, Fw Vows, is a ſufficient aver- 
ment of the tenor of a forged receipt, 
in an indi*ment ; and it is only ne- 
ceitary to aver a general intent to de- 
fraud A. B. without ſetting out the 
manner in which thai fraud was to be 
effected. 7 he King v. Robert Poxwo!!!, 768 

81. In an indictment, the words, 
* in manner and, i following, 150 is 
% ſay,” do not bind the party to recite 
the inſtrument, &c. w1207 , nor rene 
der mere formal omiſſions or miſtakes 
fatal, And if a clerk of the peace in 
drawing an iptlictment, introduce un- 
nece fary recitals, the Court will order 
him to pay the expence thereby in- 
curred, Tye King v. Muy. 769 

82. Variance in the word under ood 
for under oο, was held not material. 
Rox v. Boch. 3 

See alto Manlxk INSURANCES, 
No. 110. ä 

PLEDGES. 
See PLEADING. | 
 POST-HORSES. 

1. The letting of a horſe to hire for 
the purpole of going upon buſineſs 
from one town to another, and back 
again, in the compatls of a day's, jour- 
ney, is not ſuch a letting to hire as ſub- 


penalty impoſed by the 25 Geo, 3. 
c. 51. 1. 4. though he has not the 
licence which perſons letting horſes to 
hire for the purpoſe of travelling poſt 
are required to take out by that ſtatute; 
for the words irawel/ins pat in that act 
are to be conſtrued according to the 
popular acceptation of them. The 
Ang v., Audrew Toole, 771 

2. But a perſon who lets a horſe to 
hire, to carry a private expreſs, mult 


take 


jets the owner of the horſe. to _ 


fas ads ae a "4 
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take out a licence under the 25 Geo. 3. 
e. 51. 1. 4. which impoſes a tax on 


| 2. A priſoner acquitted on a charge 
of felony committed as a ſorter and 


horſes let to hire for the purpoſe of charger of letters, cannot be convicted 


travelling poſt, The King v. John 
Webber. 772 
3. But the poſt-horſe duty impoſed 
by 25 Geo. 3. c. 51. is not to be paid 
for horſes employed in forwarding 
public expreſſes on the ſervice of go- 
vernment. The King v. James Cook. 


| 773 
4. In an action for penalties on the 
poſt-horſe act brought by the farmer 
of the tax, it is not neceſſary for the 


plaintiff to give in evidence his ap- 


pointment by the lords of the Trea- 
ſury, or the commiſſioners of the ſtamp 
duties authoriſed by them. Proof that 
the defendant has accounted with him, 
as farmer, for the duties, is ſufficient. 
Radford qui tam v. Me Intoſb. 774 
5. It is not neceſſary to prove a 
licence having been granted in fact, for 
that other evidence would be ſufficient 
againſt the defendant, as that he had 
written up over the door Licenſed to 
let poſt-horſes.” Radford qui tam v. 
Briggs. 776 

6. In an action againſt a perſon 
who farms the poſt-horſe duties under 
the ſtat. 27 Geo, 3. c. 26. for a neglect 
of duty, it is neceſſary to aver that he is 
the farmer appointed under and by vir- 
tue of that act. Alleging that he is 
the collector of the rates and duties 


on another count charging him gene- 
rally as a perſon employed in the poſt- 
office, under the ſtat, 7 Geo. 3. The 
King v. Shaw. „ 

3. The ſtatute 9 Ann. c. 10. which 
crected the penny poſt- office, and con- 
fines the limits of its delivery to © the 
cities of London and Weſtminſter, the 
borough of Southwark, and the parts 
adjacent,” includes the inhabitants of 


Old-ftreet. Jones v. Walker, 781 
POUND: 


A horſe cannot be diftrained, damage 
feaſant, and led to pound, if there be & 
rider upon him. S/orey v. Rohinſon. 


783 
POWER. 


I. A power of the jointreſs to make 
leaſes, not being exprefled, cannot be 
implied under a private act of parlia- 
ment. Roe, ex dim. Duke of Bolton 
v. Grantham, 783 
2. A power to make leaſes for years 
is to be liberally conſtrued. Right et 
al. Francis Baſſit, eſq. v. Thomas et al. 

ö 4 

3. Where there is a power to 3 
leaſes in poſſeſſion, but not by way of 
reverſion or future intereſt, a leaſe per 
verba de præſenti is not contrary to the 
power, although the eſtate, at the time 


recited in that act is not ſufficient. of granting the leaſe, was held by 
Short v. Pruen. 777 tenants at will, or from year to year, if, 


7. In compounding a penal action 
on the poſt- horſe act (which gives coſts 
to the proſecutor), the proſecutor was 
allowed to receive the deficient duties 
(not amounting to 40s.) and full coſts 
of ſuit, though together exceeding the 
40s. paid to the crown. North qui 
tam v. Smart. | 778 


POST- OFFICE. 
t. The ftat. 9 Ann. c. 10.1, 40. 


at the time, they receive directions 


from the grantor of the leaſe to pay 
their rent to the leſſee. *Goodtitle, 
leflee of Clarges, and Earl Ferrers, v. 
Funucan. | 44 

4. Alfo, under a power to leaſe all 
manors, meſſuages, lands, &c. ſo as 
there be reſerved as much rent as is 
now paid for the ſaine, ſuch parts of 


the eſtate enumerated in the power as 


have never been demiled may be let. 
| Ibid. 


which inflits a penalty of 20l. on per- 

ſons who willingly open, or detain, 

letters, after they have been delivered 

at the poſt - office, only extends to per- 

ſons in the employment of the poſt- 

office. Martin v. Ford: 779 
Vor. Iv. 


i 
1 


5. But :f the leaſe of a tenant for 
life, who has power of leaſing under 
certain conditions, varies from them in 
the intereſt demited, or the rent re- 
ſerved, it cannot be ſupported againſt 
30 the 
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the remainder-man. 


6. Under a power to a tenant for 
life to leaſe for years, reſerving the 


uſual rent and covenants, a leaſe made 


by him, containing a proviſo, that in 
caſe the premiſes ſhall be blown down 
or burned, the letlor ſhall rebuild, 
otherwiſe the rent to ceaſe, is void; 
the jury finding that ſuch a covenant 
is unuſual. | Doe, ex dim: Ellis and 
Medeuin, v. Sandbam. 59 
7. So where power was given to the 
tenant in poflejſion to let all or any 
part of the premiſes, ſo as the uſual 
rents be reſerved, a leaſe of tithes, 
which had never been let before, was 
held void. T. Pomery, aflignee of 7. 
Pomery, v. Partington, et al, executors 
of M. Grylls. 61 
8. And under a power of leafing for 
one, two, or three lives, or for any term 
of years determinable on one, two, or 
three lives, the three lives muſt be cer- 
tain and co-exiſting. Doe, ex dim. 
William Wyndham, v. Halcombe. 67 
9. A leaſe void againit a remainder- 
man cannot be ſet up by his accept- 
ance of rent. Jenkins, ex dim. Tate, v. 
Church. | 5 
10. So in this caſe it was alſo held, 
that a leaſe void againſt a remainder- 
man cannot be ſet up by his acceptance 
of rent, and ſuffering the tenant to 
make improvements, "after his intereſt 
velts in poſſellion. De, leſſee of Simp- 
fe] v. Butcher, 70 
But though a leaſe, granted 

__ a leafing power, be void, it the 
remainder-man accept rent, as rent, 
after the death of the tenant for lie, 
it is an admithou that the defendant is 
his tenant, and then he is entitled to 
notice to quit. Doc, ex dim. T. Mir- 
tin and Jones, v. Watts. 72 
12. A demiſe for three, fix, or nine 
years, is a leaſe for three years at all 
events, and it is in the election of either 
of the parties to put an end to it at 
that time, or at the end of fix years, 
giving reaſonable notice to the other, 
Gocdright, ex dim. Hall, v. Richardſon. 


a 


74 
13. How far a power ſhall be well 


Doe, ex dim. 
5 Pulteney, v. Lady Cavan.” 57 


executed, where it is exceeded. Adams 


. 


v. Adams et al. 783 
14. Every execution of a power 
muſt have a reference to the original 
inſtrument creating that power : and 
whoever claims under the execution 
muſt make title under the power itſelf, 
Robinſon v. Hardcaſtle et al. 788 
15. A power to make a life eſtate to 
the wife may be executed at different 
times. Zouch, ex dimitl, IWool/ton, v. 
IVool/ton et al. | 794. 
16. A power given to an executrix 
to raiſe a portion for a younger child 
does not extend to real eſtates, of 
which ſhe was alſo truſtee. And a 
power to raiſe portions may be exe- 
cated at ſeveral times, provided the 
firſt execution be not meant as a com- 
plete execution, and that the party, in 
the whole exceution, do not tranſgreſs 
the limits of the power, Doe on the 
demiſe of Mary Rebecca Milborne v. 
Chr! 3 Milborne. * | 801 
A common law power, to ap- 
2565 by deed, executed in the preſence 
of two witnetles, is ill executed by a 
will: but it is otherwiſe, if the power 
be to appoint by any writing or inftru- 
ment, or other general term. The Fart 
Fw lington v. Pulteney. 804 
A power under a marriage 
Cleans to appoint to the children h 
of the marriage, is ſtrictly confined to 
thoſe children, Goodlitle, on the de- 
miſe of Rujel, clerk, and two others, v. 
IFeal, widow, and others, 810 
19. Under a power of appointing 
a real eſtate © to the uſe of ſuch child 
and children, &c.” (and where in de- 
fault of appointment, the eſtate was 
ſettled © to the utc of all and every 
the child and children'”), an excluſive 
appointment to one is good. Swift, 
on the demiſe of Huntley and wife, v. 
Greg /on. 812 
20. An excluſive appointment, un- 
der a power of appointing © to and 
amongſt ſuch of his relations,” was 
held” good. Spring, on the deniſe of 
Vitcher, v. Bites, 815 


It there be a power under a 


3 ſettlement to give to the 


children of the marriage, in ſuch 
ſhares, 
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ſhares, &c, and for ſuch eſtate, &c. and 
there is but one child of the marriage, 
ſuch child mutt have the whole eftate 
Which was ſettled. Roe, on the demiſe 
of Thomas Buxton, and Mary his wife, 
v. J. Dunt. 818 
22. By deed and fine an eſtate was 
limited to the uſe of the huſband for 
lite, remainder to truſtees and their 
heirs during his life to preſerve con- 
tingent remainders, remainder to the 
wife for life, remainder to the truſtees 
and their heirs (not ſaying “ during 
her lite”), in truſt to ſupport the con- 
tingent uſes and eſtates 'thereinafter- 
limited, remainder to the firſt and 
other ſons in tail, remainder to the 
wife in tail, remainder in default of 
iſſue to ſuch perſons. and for ſuch 
eſtates as ſhe ſhould appoint, &c, ;j— 
held that the truſtees took a legal 
eſtate in fee after the determination of 
the wite's life eſtate, and that all the 
ſubſequent limitations were truſt 
eſtates; it was held alſo that an ap- 
pointment by the wife to the uſe of 
the right heirs of the huſband, could not 
unite with the antecedent life eſtate of 
the huſband, but could only give an 
equitable eſtate tothe perſon who at his 


his right heir. Venables and Elizabeth 
his uv. N. Morris and Edwards. 819 

23. A. deviſed to B. his wife for 
life, and empowered” her to deviſe the 
fame to any one or more of his child 
or children in ſuch manner, ſhare, and 
proportion, as the ſhould appoint, “but 
ſo as the ſaid eſtate thould not be di- 
vided, but tranſmitted whole and en- 
tire to his heirs ;” and in another 
part (after devifing an adjoining ettate 
in the ſame way) he added, that his 
will was that © they ſhould be con- 
fidered as one eftate, and be tranſmitted 
entire to his family,” and in default of 
appointment to his own right heirs ; 
B. by will deviſed and appointed to 
their ſon C. for life, remainder to 
truſtees to preſerve contingent re- 
mainders, remainder to the firſt and 
other ſons of C. in tail general ; re- 
mainder to the daughters of C. in tail 
general; and with like limitations to D. 


4 


ler and others. 
death ſhould anſwer the deſcription of | 


907 


ren, C., D. and E. were alive when 4. 
deviſed; Q re, what eſtates did they 
ſeverally take? Per Lord Kenyon, Ch. 
J. and Groſe, J. they reſpectively took 
eltates in tail general; per A/hhurit and 
Buller, Juſtices, they reſpectively took 
life eſtates, with remainders in tai to 
their reſpective children. GH v. 
Harriſon. 822 
24. A power to appoint a ſchool- 
maſter to an ancient foundation given 
to the vicar and churchwardens (of 
whom there were eleven), and in caſe 
of their negle& in appointing them to 
devolve to two corporate bodies in 
ſucceſſion, and to reſult in the dernier 
reſort to the ſame vicar -and church- 
wardens, to whom alſo the general 
power of managing the truſt was com- 
mitted, is well executed by the vicar 
and a majority of the churchwardens z 
eſpecially if ſuch an election be ſup- 
ported by uſage. TWithnell, clerk, v. 
Gartham.” | 832 
25. If a power of a public nature 
be committed to ſeveral, who all meet 
for the purpoſe of executing it, the 
act of the majority will bind the mi- 
nority. Grindley and another x. 3 | 
37 


PRACTICE. 
A capias is the commencement of a 
ſuit in B. and there is no necetſity to 
file an original, but in caſe of outlawry, 
&c. Leader v. Moxon. 158 
See NEW TRIAL, No. 13. 


PRESCRIPTION. 

1. A plea of preſcription for com- 
mon in a que eſtate, is good after ver- 
dict, though it be not in expreſs terms 
alleged that the owners of the eſtate 
have uſed it from time immemorial.— 
Ctark v. King. LE, 

2, If to an action of treſpaſs in the 
common called A. the defendant plead 
that A. and B. commons lie open to 
each other, and then preſcribe tor a 
right in both commons, the plaintiff 
muſt traverſe the whole preſcription. 
Morewood v. Mood, et al. 736 


3. In pleading a right to enter a 
common to dig for and carry away land 
and gravel for the repairs of a houle, it 
is neceſſary to allege that the houſe 


and E. two other children; all the child- 
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was out of repair, that the party enter- 
ed for the purpoſe of digging for and 
carrying away ſand and gravel for the 
neceſſary repairs of that houſe, and that 
the materials were uſed for that pur- 
pole. Peppin v. Shakeſpear, et al. 737 

4. A preſcription for common of 


paſture for a certain number of ſheep | 


on A. every year at all times of the 
year, is well laid, though the evidence 
which proves the right of common, 
proves alſo that the tenant of a certain 
farm has a right to have the ſheep fold- 
ed at night on his farm, after they have 


| fed on the common during the day.— 


Brook v. Millet. 708 
PRESSING. 
See MURDER. 
PRINTED 600DS. 


In an action on the 34 Geo. 3. c. 23. 
for pirating a pattern for printing eal- 
lico, the omiſſion of an averment in the 
declaration that the day of firſt pub- 
liſning the pattern was printed at each 
end of the piece of callico” (which to- 
gether with the name of the 3 
is required by that ſtatute, the mono- 
poly being limited for three months 
trom the day of firſt publiſhing the pat- 
tern), was holden to be aided by ver- 
dict; it being ſtated in the declara- 
tion that the defendants pirated the 
pattern within the term of three months 
from the day of the firſt publiſhing 
thereof, and while the plaintiffs were 
entitled to have the ſole right of printing 
the ſame, &c. Mackmurdo and another, 
v. Smith and others. 723 


PRINTER. 


The printer of a newſpaper, pub- 
Iiſhing an illegal propoſal tor gambling 


In the lottery, incurs a penalty under 


the 22 Geo. 3. e. 47. ſ. 13. which 
enacts, that no perſon ſhall ſell the 
chances of tickets, &c. nor publiſh any 
propoſal for it, under a penalty of gol. 
King qui tam v. Smith. 208 


PRIZES. 


Captors of ſhips ſeized as prize may 
inſure their intereſt therein, and are 
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not entitled to a return of premium 
although it be afterwards adjudged to 
be no prize, and reſtitution be awarded 
to the owners by the Court of Admi- 
ralty. Boehm et al. v. Bell. 293 
See alſo PakTN ERS, No. 8. 


PROCEDENDO. 


If an indictment for felony has 
been removed into B. R. from an inferior 
court, in order to iſſue proceſs of out- 
lawry upon it, and the party accuſed 
ceme in upon the exigent, and be com- 
mitted for trial, this Court will award a 
procedendo, on the ſtat. 6 Hen. 8. c. 6. 
to carry the record back, The King v. 
Perry. | 591 


PROVISIONS. 


Proviſions ſent out in a ſhip for 
the uſe of the crew are protected by e 
policy of aſſurance on the ſhip and fur- 
niture. Brougi v. Whirmore, 271 


PROVISO. 


A proviſo in a leaſe to enter for a 
condition broken can only operate dure 
ing the term. Johns v. Whitley, et "= 
QUAKERS. 


Expulſion from a quaker's meeting, 
and reaſons aſſigned in the books, is 
not a libel, The King v. Hart. 112 


RECEIVERS OF STOLEN 
80058. 


In an indictment againſt a receiver 
of quan? amy for a miſdemeanor, it is 
not neceſſary to aver that the principal 
has not been convicted. The King v. 
J. Baxter. 767 


RECORDER. 


1. A mandamus will lie to reſtore a 
recorder. Rex v. the Corporation of 
Wells. 224 

2. A mandamus to admit a recorder 
was refuſed in this caſe, becauſe there 
was a recorder de facto, and the party 
had another remedy by guo warranta ; 
though both of them claimed under the 
ſame election. The King v. the Mayor 


of Colcheſter, 
| 


240 
RELATIONS, 
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j | SET-OFF, 


RELATIONS. . 


An excluſive appointment, under a 


power of appointing ** to and amongſt 
Hach of his relations,” was held good. 
Spring, on the demiſe of Titcher, v, Biles 
and another. | 815 


RESPONDENTIA, 


A perſon having a re/pondentia inte- 
reſt cannot inſure it as an intereſt on 


goods. Glorer v. Black, 267 


RETURN, 


See Manpamus, No. 32. et ſeq. 
RIENS IN ARRERE. 


Riens in arrere is a good plea to an 
action of debt for rent. JVarner et al. 
V. Theobald, 729 


RIVERS, 


If timber on the banks of ariver, be ac- 
cidentally looſened and carried away by 
the tide, there is no lien for voluntarily 
conveying it to a place of ſafety. Ni 
_ C/oolſon v. Chapman. 140 


SCOTLAND. 


1. The ſtatute of limitations extends 

to perſons in Scotland, King v. Walker. 
5 152 

2. A marriage in a foreign JEN: 
muſt be governed by the law of that 
country where the marriage was had, 
but the marriages in Scotland, of per- 
fons going from hence for that pur- 
Poſe, may come under a very differ- 
ent conſideration. Robinſon v. Bland. 


187 


ö 


SEAMEN. 


Seamen's wages and proviſions are 
not covered by an inſurance on the 
body of the ſhip. Robertſon v. Euer. 

270 


SESSIONS. 


A declafation ſtating it to be for 
maliciouſly indicting at the general 
quarter ſeſſions, inſtead of general ſeſ- 
ſions, is good, the word quarter be- 
ing only ſurpluſage. Buſby v. I at/on. 

| | 707 | 


— 
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Declaration in aſumpfit againſt three. 
Two of the defendants pleaded a debt 
of record by way of ſet-off, without 
taking any notice of the third. The 
plaintiffs replied nul tiel record, and 
gave a day to produce the record to the 
two defendants, who pleaded, but en- 
tered no ſuggeſtion on the roll reſpect- 
ing the third. To this there was 2 ge- 
neral demurrer, and joinder. The Court 
held that the plaintiffs, having replied 
to a plea by two of the 4 
without taking notice of the third, 
againſt whom they declared, had made 
a diſcontinuance. Tippet et al. v. May 
et al. | 756 


SETTLEMENT, 


See FRAUDULENT CONVEYANCE, 
MakRRIAGE, PowER. 


SHERIFFS. 


By ſtat. 28 Eliz. c. 4. ſheriffs are lis 
able to a penalty for taking more than 
a certain ſum on executions © upon 
the body, lands, goods, or chattels.” A 
declaration on this act in reciting the 
ſtatute, ſtated it thus, “ body, lands, 
goods, and chattels ;”” and this was held 
to be a fatal variance in arreſt of judg- 
ment. King v. Marjack, 701 


SHIPS. 

Britiſh ſhips, in pafſing the Eddy- 
ſtone, and other light-houſes in the 
Channel, not touching at any place in 
Great Britain or Ireland, are not liable 
to pay the light-houſe duties to the 
Trinity-houſe. The Trinity-houſe v. 
Soſbie. 149 


SHIPS HUSBAND. 


See Making InSURANCE, No. 12 
SLAVES. 


1. Where a mate of a ſhip or a ſailor 
is to receive at the end of the voyage 
in lieu of wages flaves, he cannot inſure 
them: for flaves are not the ſubje& 
of inſurance. Webfter v. De Jaſtet. 
| 321 
ſlaves 


2. Upon an inſurance on 
| againſt 
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Hodgſon. 
3. By 31 Geo. 3. c. 54. 1.7. for re- 
gulating the African ſlave trade, it is 


970 
againſt perils of the ſea, their death by 
failureof ſutficient and ſuitable provifion | pawned it with him, as againſt the re- 


occaſioned by extraordinary delay in 
the voyage from bad weather is not a 
loſs within the policy, but a loſs by na- 
tural death which cannot be intured 
againſt fince the 30 Geo. 3. c. 33. 1. 8. 
and 34. Geo. 3. c. 80. Tatham v. 
349 


neceſſary that the certificate of the cap- 
tain's having ſerved as that act requires 
Mould be atteſted by the owneror owners 
of the ſhip or ſhips in which the ſervice 
was performed. Farmer v. Legg. 351 


SMUGGLING. 
See Maring IxSURAN CEE, No. 38. 
STATUTE OF FRAUDS, 


A promiſe in writing, directed to 
A., B. and C. a houſe in trade, to pay 
for goods to be furniſhed to another, 
cannot be enforced in an action by B. 
and C. to recover the value of goods 
furniſhed after 4. had withdrawn from 
the partnerſhip. Myers, et al. v. Edge. 

642 


SUBURBS. 
See PosT Oryicr, No. 3. 
SUPERSEDEAS. 


A ſuperſedeas obtained after judg- 


ment cannot be pleaded in bar to an 


action on ſuch judgment. Topping v. 
Ryan. = 4 149 
SURRENDER. | 


The acceptance of a new good leaſe, 
implies adurrender of a former. Da- 
Yon, ex dim. Bromticy, c/q. v. Stantey. 
| | 80 
TBNAN T IN COMMON. 
One tenant in common ſhall not bar 
the other by the ſtatute of limitations, 
where there is no adverſe. poſleſſion. 
Fairclaim, ex dim. Een v. Shackle 
ton. 151 
TENANT FOR LIFE. 


A pawn-broker has no lien on plate 


4 
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after the death of a tenant for life, who 


mainder-man, although the pawnee 
had no notice of the ſettlement. Hoare, 
et al. v. Parker. | 649 


TERM OF YEARS. 


r. A ſecond mortgagee, who takes 
an alignment of a term to attend the 
inheritance, and has all the title deeds, 
may recover in ejectment againſt the 
firſt mortgagee, not having had notice 
of ſuch prior mortgage. Goodtetle, ex 
dim. Norris, et al. v. Morgan, et al. 

$05 

2, But where a legal term is created 
for a particular purpoſe, if that purpote 
be ſatisfied, or it be unfatisfied and not 
connected with the litigating parties, 
it ſhall never be ſet up between them 
in ejectment. Doe ex dim, Brijlow v. 


Pegge, | 507 
THAMES, 
Sce LONDON, No. 5, 6. 
TOLLS. 


Freemen of the city of London have 
a right to be exempt from the payment 
of all tolls and port duties throughout 
England (except the priſes of wines), 
in whatever place they reſide, and 
though they have obtained their free- 
dom by purchaſe. The Mayer, &c. of 
London, v. the Mayor, &c. of Lenne 
Regis, commonly called King's Lynn, in 
the county of Norfolk, 103 

'TROVER. 


A judgment for the defendant in 
trover is not pleadable in bar of an ac- 
tion on the caſe for the value of the 
fame goods. Hitchin and others, afig- 
nete, v. Campbell. | 749 

See allo PLEADING. | 


TRUSTS. 


One of two partners applied truſt- 
money in the trade with the privity of 
the other partner; afterwards they ſe- 
parated, and the partnerſhip effects 
were afſigned over to the firſt who took 
on him the debts; this was held to be no 
payment in diſcharge of the other part- 
ner, but both were liable to make geek 

| 1s 
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the truſt money. Smith et al. v. No-] 2. A mandamus will be granted to 
dert and Thomas Jumeſon. 632 compel the warden of a college to athx 
VAGRANTS. ſtne common ſeal of the college to an 
R anſwer of the fellows, in chancery „con- 
: trary to his own ſeparate anſwer put in. 


VARIANCE. Rex v. Dr. Windham. 214 


See PLEADING. ; 
VENIRE FACIES DE NOVO. WA 


Upon an information for printing] See Loxpox, No. 5. 


and publiſhing a ſeditious libel, the WAY-GOING CROP. 
jury found the defendant guilty off 
printing and publiſhing only; and] A cuftom that tenants, whether by 


thereupon a ren. fac. de noro, was or-|Parol or deed, ſhall have the way-going 


dered. Her v. JWWoodfall. 133/crop after the expiration of their terms, 
See ah INTERIOR COURTS, No. 1. is good. I iggleſworth v. Dallifon, et 

| a J. 
VENUE. $ - 


1 
1. Where in debt on bond by an ad- Win 

miniſtrator, the declaration alleged that! Wharfs mult be aſſigned in open 
adminiſtration was granted by theſplaces only. The cafe of the London 
biſhop of Lichfield and Coventry, and|wharfs. Ig 

the venue in the margin was laid in WIFE. 
London, but the bond was ſtated to be 
made at Derby, which is within the} See BARON AND Feme, Power. 
dioceſe; the Court, on a general de-| | 

murrer, held that to be ſaftcient ; and WILLS. 
that the bad venue laid in the mar-] 1. If a mortgagor deviſes the mort- 
gin was cured by the fiat. of Jeotails. gaged premiſes, Fand afterwards pays off 
Mellor „ adminiſtrator of Mellor, v. Bar che mortgage, and the mortgagee con- 
ber. 980 veys the Ie gal efate to a trufteè in truſt 
2, In declarations, the county for the mortgagor, ſucb a transfer of 
ſaid, where more than one is named, the legal eftate fall not operate as a re- 
always reters 88 the margin. Sutton v. 3 of the will. Doe, VHlee of : 
Teal. 098 Gibbons, v. Pott. 498, 499 
VESTRY CLERK, 2. A common law power, to appoint 


In this: caſe a , dt aby deed, executed in the preſence of two 
veſtry clerk was reſufed. The King v. \witnetles, 1 15 11] executed by a will ; but 


it is otherwiſe, if the power be 10 ap- 
the Churchwardens of Croydon, 237 point by any writing or inſtrument, or 
UNIVERSITIES. other general term. The Earl of Dar- 


1. A mandanus lies to the keepers ofing lo v. Pulleney. 804 
the common ſeal of the univerſity of WRIT OF ENQUIRY. 


Cambridge,commanding them toput it | 

to the inſtrument of appointment off After a defence made on a writ of en- 
their high ſteward, purſuant to a graceſquiry, the defendant is not allowed to 
paſled in ſenate. Rex v. Vice=Chm-frake advantage of a miſtake in the de- 


cellor, &c. of Cambridge, 211|claration. Freeland v. Hunt. 726 
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